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Petitioners, the Cities of Duarte and Huntington Park (“Cities”) respectfully petition

2 | the State Water Resources Control Board (“State Board”) to review the decision of the
3 | California Regional Quality Control Board, Los Angeles Region (“Regional Board”) to
4 | adopt the National Pollutant Discharge Elimination System (“NPDES”) Permit for
5 | Municipal Separate Storm Sewer System (“MS4”) Discharges Within the Coastal
6 | Watersheds of Los Angeles County, with the Exception of Discharges Originating from
7 | the City of Long Beach MS4, Order No. R4-2012-0175, NPDES No. CAS004001
8 || (“Permit™).
9 1. Names, Addresses, Telephone Numbers and Email Addresses of
10 Petitioners.
11 City of Duarte City of Duarte
c/o Darrell George
12 City Manager
1600 Huntington Drive
13 Duarte, CA 91010
Phone: (626) 357-7931
14 Fax: (626) 358-0018
georged@accessduarte.com
15
City of Huntington Park City of Huntington Park
16 c/o René Bobadilla
City Manager
17 6550 Miles Avenue
Huntington Park, CA 90255
18 Phone: (323) 584-6223
Fax: (323) 584-6313
19
Please send notices for all ~ Richard Montevideo, Esq.
20 Petitioners to: Joseph Larsen, Esq.
Rutan & Tucker, LLP
21 611 Anton Boulevard, Suite 1400
Costa Mesa, CA 92626
22 Phone: (714) 641-5100
Fax: (714) 546-9035
23 rmontevideo@rutan.com
24 2. The Specified Action of the Regional Board Upon Which Review Is
25 Sought.
26 By this Petition, the Cities are challenging the Regional Board’s November 8, 2012
27 | adoption of the Permit. Included herewith as Exhibit “1” is a complete copy of the Subject
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Permit.

3. The Date of the Regional Board’s Action.

The Regional Board adopted the challenged Permit on November 8, 2012.
4. Statement of Reasons the Action of the Regional Board Was

Inappropriate and Improper.

The Regional Board’s adoption of the Permit was improper for the following
reasons: |

(1) The same attorneys unlawfully advised both the Regional Board Staff and
the Regional Board itself both prior to and at the adjudicative hearing on the Permit, and

thus violated Permittees’ rights to due process of law.

(2)  The Permit terms requiring a Permittee involved in a co-mingled discharge
to prove it did not cause or contribute to an alleged exceedance, violates basic tenants of
due process of law and is fundamentally unenforceable.

(3)  The numerous provisions in the Permit requiring compliance with either
water quality-based effluent limits, receiving water limits or other numeric limits, exceeds
the Clean Water Act requirements and otherwise violate applicable State laws and policy.

(4)  The Permit must be revised to be consistent with the maximent extent
practicable (“MEP”) standard provided for under the Clean Water Act (“CWA” or “Act”),
by specifically allowing for deemed compliance through an iterative/adaptive management
process.

(5)  The numeric limits sought to be imposed under the Permit are in many cases
impossible to comply with, and as such, are contrary to law.

(6)  The “Discharge Prohibition” terms of the Permit impose a higher standard
than the MEP standard on the permittees, and thus are inconsistent with federal law and are

contrary to State law.
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(7)  The Permit terms requiring compliance with numeric limits, irrespective of

the MEP standard, along with the new Discharge Prohibition terms, were not adopted in

.
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accordance with the requirements of California Water Code (“CWC”) sections 13000,
13263 and 13241.

(8)  The Permit is numerous Monitoring and Reporting Program requirements,
and related terms throughout the Permit, were not developed in accordance with the
requirements under CWC sections 13267, 13225 and 13165.

(9)  The Permit terms concerning the development and implementation of a
Watershed Management Program are vague and ambiguous, in that they fail to adequately
describe the necessary elements and contents for an acceptable Watershed Management
Program.

(10) The California Environmental Quality Act (“CEQA”) preempts the Planning
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and Land Development Program requirements contained in the Permit restricting and
conditioning New Development and Redevelopment Projects by imposing various numeric
design conditions on such projects, and by imposing new Low Impact Development
(“LID”) and Hydro-modification requirements on all such projects.

5. The Manner In Which The Cities Have Been Aggrieved.

The Cities have been aggrieved by the Permit because they are Permittees under the
Permit and are now being compelled to comply with Permit terms which were not
developed or adopted in accordance with State or federal law, are not supported by the
evidence, are contrary to law, were adopted in violation of basic tenants of due process,
and/or are impossible to comply with.

6. The Specific Action Reguested of the State Board With This Petition.

Through this Petition, the Cities respectfully request that the State Board set aside
the Permit, as its issuance was not supported by the evidence, and is arbitrary, capricious

and contrary to law.

7. A Statement of Points and Authorities In Support of the Legal Issues
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Raised In This Petition.

A Memorandum of Points and Authorities is attached hereto and incorporated
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1 | herein by this reference in this Petition.
2 8. A Statement That The Petition Has Been Sent To The Regional Board.
3 With the submission of this Petition to the State Board, a copy is simultaneously
4 | being forwarded to the Executive Officer of the Regional Board.
5 9. A Statement That The Substantive Issues/Objections Were Raised
6 Before the Regional Board.
7 The substantive issues and objections raised in this Petition were all, in sum and
8 | substance, raised to the Regional Board in written and/or oral comments submitted in
9 | accordance with the written comment deadlines, and/or at the time of the Hearing on this
10 | matter on October 4th, and 5, and November 8,2012.
11 10.  Service of Petition.
12 As set forth in the attached Proof of Service, this Petition is being served upon the
13 | following parties via electronic mail and overnight mail:
14 State Water Resources Control Board
Office of Chief Counsel
15 Jeannette L. Bashavg, Legal Analyst
1001 “I” Street, 22" Flr.
16 Sacramento, CA 95814
Fax: (916)341-5199
17 jbashaw(@waterboards.ca.gov
18 California Regional Water Quality Control Board
Los Angeles Region
19 Samuel Un%er, Executive Officer
320 West 4™ Street, Suite 200
20 Los Angeles, CA 90013
Fax: (213) 576-6640
21 sunger(@waterboards.ca.gov
22 Respectfully submitted
23 RUTAN & TUCKER, LLP
RICHARD MONTEVIDEO
24 JOSEPH LARSEN
26 Dated: December / , 2012 By:f (> i} /7 g’@i@wﬁf@% SN
Richard Montevideo
27 Attorneys for Petitioners
28
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The Permit Terms Requiring Compliance With Numeric
Limits, Irrespective Of The MEP Standard, Along With The
New “Discharge Prohibitions” Terms, Were Not Adopted In
Accordance V\%th The Requirements Of CWC §§ 13000, 13263

ANd 13241 . e

The Permit Monitoring, And Reporting Program
Requirements, And Related And Similar Terms Throughout
The Permit Were Not Developed In Accordance With Law, As
The Regional Board Has Failed To Comply With Water Code

Sections 13267, 13225 and 13165 ..ooveermmeeeeeeeeeeeeeeee e aveeeens

The Watershed Program Requirements Within The Permit
Lack Definition And Thus Must Be Revised To Provide

Additional Specificity On The Contents Of Such Programs ..............

The California Environmental Quality Act (“CEQA™)

- Preempts The Planning And Land Development Program
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L INTRODUCTION

Petitioners, the Cities of Duarte and Huntington Park (“Cities” or “Petitioners™)
respectfully petition the State Water Resources Control Board (“State Board™) to review
the decision of the California Regional Quality Control Board, Los Angeles Region
(“Regional Board” or “Board”) to adopt the National Pollutant Discharge Elimination
System (“NPDES”) Permit for Municipal Separate Storm Sewer System (“MS4”)
Discharges Within the Costal Watersheds of Los Angeles County, with the exception of
discharges originating from the City of Long Beach, Order No. R4-2012-0175, NPDES
No. CAS004001 (“Permit”). The Permit was adopted by the Regional Board after three
(3) days of hearings on October 4th and 5th, and November 8, 2012. The Cities are
Permittees under the Permit.

The Regional Board’s adoption of the Permit was improper for the following
reasons:

1. The same attorneys unlawfully advised both the Regional Board Staff and
the Regional Board itself, both prior to and during the adjudicative hearing, and thus
violated the Permittees’ rights to due process of law.

2. The Permit terms requiring a Permittee involved in a co-mingled discharge,
to prove it did not cause or contribute to an alleged exceedance, violates basic tenants of
due process of law and is fundamentally unenforceable.

3. The numerous provisions in the Permit requiring compliance with either
water quality-based effluent limits, receiving water limits or other numeric limits, exceeds
the Clean Water Act requirements and otherwise violate applicable State laws and policy.

4, The Permit must be revised to be consistent with the maximum extent
practicable (“MEP”) standard provided for under the Clean Water Act (“CWA” or “Act”),
by specifically allowing for deemed compliance through an iterative/adaptive management
process.

5. The numeric limits sought to be imposed under the Permit are in many cases

impossible to comply with, and as such, are contrary to law.

1.
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6. The “Discharge Prohibition” terms of the Permit impose a higher standard
than the MEP Standard on the Permittees, and thus are inconsistent with federal law and
are contrary to State law.

7. The Permit terms requiring compliance with numeric limits, irrespective of
the MEP standard, along with the new Discharge Prohibition terms, were not adopted in
accordance with the requirements of California Water Code (“CWC”) sections 13000,
13263 and 13241.

8. The Permit Monitoring and Reporting Program requirements, and related
terms throughout the Permit were not developed in accordance with the requirements
under CWC sections 13267, 13225 and 13165.

9. The Permit terms involving developing and implementing Watershed
Management Programs are vague and require revision in that they fail to adequately
describe the necessary elements for an acceptable Watershed Management Program.

10.  The California Environmental Quality Act (“CEQA”) preempts the Planning
and Land Development Program requirements contained in the Permit restricting and
conditioning New Development and Redevelopment Projects by imposing various numeric
design conditions on such projects, and by imposing new Low Impact Development
(“LID”) and Hydro-modification requirements on all such projects.

II. THEPERMIT WAS INVALIDLY ADOPTED, AND A NUMBER OF THE

TERMS/REQUIREMENTS WITHIN THE PERMIT WERE NOT BASED

ON SUBSTANTIAL EVIDENCE, AND/OR ARE ARBITRARY,

CAPRICIOUS OR OTHERWISE CONTRARY TO LAW.

A It Is Unlawful For The Same Attorney To Be Advising Both The Board Staff

And The Board Itself Before And At The Adjudicative Hearing.

The Permit in question was adopted by the Regional Board after a three day public
hearing, the submission of tens of thousands of pages of comments and exhibits, and the
testimony of representatives of dozens of different parties and interested persons. Yet,

both during the Hearing and in the Notice of Hearing, the Board claimed that: “Regional

-
s P’S & A’S IN SUPPORT OF PETITION FOR REVIEW




O o 3 O W R W e

N RN NN NN NN ek i e ped e ped ped bed ek e
N Y W R WY = O Y Y R W = o

28

Rutan & Tucker, LLP
attorneys at law

Board staff, including the attorneys, is neither a party nor an interested person to these
proceedings. Staff’s sole function here is to advise and assist the Water Board in its
consideration of [the] proposed Permit.” (Transcript of October 4, 2012 hearing, p. 24 -
All Hearing Transcripts including the 10/4, 10/5 and 11/8 Transcripts, will collectively
hereafter be referred to as the “Transcript.””) The initial Notice of Hearing on the Permit
included similar statements, i.e., that Board Staff was not a party to the proceeding, but
went even further to attempt to justify this conclusion, by providing that the Permit
proceeding did “not involve investigative, prosecutorial or advocacy functions,” and, that
“assigning a separate staff to advocate on behalf of a particular position would not further
the development of the issues before the Los Angeles Water Board.” (Hearing Notice, p.
5.) Thus, although the Board Staff drafted the Permit terms, made recommendations,
responded to countless written comments, and advocated the Permit’s adoption in a
“formal adjudicative” hearing conducted over three days of hearings, the Board somehow
concluded that “Los Angeles Water Board Staff is not a party to this proceeding.” The
finding that Staff was not a party to the proceeding was plainly in error, and undoubtedly
was made to avoid the Board having to comply with applicable due process requirements
which prohibited the same attorneys from advising both the Board and its Staff. (/d.)

In fact, in the Hearing Notice, the Board also incredibly claimed that the adoption of
this complex and far-reaching Permit, only involved “limited facts in dispute,” and that
there was no need to assign “separate staff to ‘advocate’ on behalf of a particular position.”
(Hearing Notice, p. 5.) The Board then admitted it was deciding to use the same attorneys
to represent both it and its Staff during the process: “Staff’s proposals, recommendations,
and their participation in this proceeding exists for the purpose of advising and assisting
the Los Angeles Water Board. Likewise, attorneys for the Los Angeles Water Board will
advise and assist the Los Angeles Water Board, which includes the board members and
its entire staff.” (I1d.)

The fallacy of the claim that the Permit in question involved “limited facts in

dispute,” and thus justified, in the Board’s mind, using the same attorneys as its Staff, is

3.
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shown by the sheer number of factual and legal comments and objections made by various
parties to the Permit, and by the need for three days of public hearing on its adoption. As
stated by the Board’s Executive Officer:

Staff released a tentative permit on June 6th and provided an

extended public comment period. As you know, we received

numerous and lengthy and detailed comments and staff is

preparing written responses to those comments which will be

complete prior to the Board adoption of this Permit. In our

usual practice, staff will propose revisions to the Tentative

Permit in response to the written and oral comments received

and we will be providing a Revised Tentative Permit for your

review well before the November 8" hearing.
(Transcript, p. 35-36.) Moreover, the record of this Permit is replete not only with
recommendations by the Regional Board Staff on the various portions of the Permit, but
also with statements by the attorneys representing both the Staff and the Board,
commenting on procedural objections or disputing positions taken by the various parties
and commenters. In fact, just prior to at the commencement of the Hearing process, one
Regional Board Member, Member Lutz, stated she had been forced to recues herself from
even participating as a Board Member in the proceeding, because of objections made by
certain parties, namely, the Natural Resources Defense Council (“NRDC”) and the Water
Keepers. Importantly, it is clear from the Transcript that in making her decision to recuse
herself, Mr. Lutz did so based on the advice she received from the Board’s attorneys, the
very same attorneys that also had been and would be advising Staff throughout the Hearing
itself. In short, Board Staff and their attorneys advocated in favor of the objections of one
group of parties over another, and took a position contrary to the interest of the Permittees.
According to Board Member Lutz:

MS. LUTZ: Frankly, I submitted more information than was

legally necessary, but the Board attorneys without authority and

without any factual basis, have advised me that because there are a

few communications that do not relate to the substance of this

Permit, have not been made public, that my communications have
not been fully disclosed.

ok ok
I have informed the Board attorneys of these facts to no avail,

which leads me to believe that their most recent advice was
determined before and without a fair evaluation of the facts.

4-
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%k gock

The Water Board attorneys have urged me to recues myself and I
presume that they would advise the Board that I should be
disqualified.

%k k sk

The result of this baseless and undetermined advice that I should
recue myself is that the views and perslpective that I was appointed
to bring to this process will not be applied to this decision where
that perspective could not be more relevant. Perhaps that was the
intent of those who raised this question in the first place.

I have repeatedly been told by counsel and staff that they are
concerned about the possibility of lawsuits that could be
threatened by the NRDC and others if I continue to
participate. I wish that our counsel’s advice had been driven
on what is right and what is just and not just on the fear of
lawsuits from one side in these proceedings.

In my view, the staff and the Board should be just as
concerned about potential litigation from those that may be
brought by permittees who feel that the staff and the interest
groups have further stacked the deck against them in
eliminating this perspective in the proceeding.

Governor Schwarsenegger appointed me to this Board to bring a
{)rospective from municipal government. Governor Brown and the
egislature have eliminated that conflict of interest and
impediments to allow that unique perspective to be part of this
discussion. After all these good intensions, they have now been
thwarted by special interest groups and knee-jerk reactions by
attorneys.

As a result, I am being disenfranchised and so too are those who
believe that a balanced consideration of these important issues is
vital to the legitimacy of this Permit. It is a shame that this body
and this permit will be heard without my legally permitted
participation.

I am not recusing myself because I believe that I have done
anything inappropriate or that I am biased in any way. 1do so only
in an effort to preserve this process for the permit without
subjecting you, the Board and the stakeholders, to any more drama
and controversy.

This is an important Permit for our region and it will have

long-lasting effects that — and it deserves to be heard in the

best-possible scenario. It is unfortunate that the fairness of

this consideration is already tainted in this way. Thank you.
(Transcript, pp. 16-20.) For the Regional Board to claim that the adoption process did not

“involve investigative, prosecutorial or advocacy functions,” or that staff would not be
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advocating “on behalf of a particular position,” was thus not only belied by the Hearing
Notice itself and the sheer size of the Permit and the complexity of the issues, it was also
belied by the advice given by the attorneys to Board Member Lutz before the formal
hearing even commenced.

These comments at the very outset of the Hearing plainly demonstrated the need for
the Board itself to have had separate counsel from the counsel for Staff, in order to insure
the “fairness” of the process and necessary “due process.” The Board’s refusal to separate
itself from Staff with separate counsel, clearly “tainted” the process, and, as suggested by
Member Lutz, did so at the outset. Accordingly, the Board’s refusal to assign separate
counsel was a violation of due process of law and at this time requires that the Permit be
invalidated and sent back to the Regional Board for rehearing. (A4/so see e.g., Transcript,
comments of Executive Officer Sam Unger, p. 39-40: [“Finally, there have been a number
of letters regarding process and procedures, most requesting a delay, objecting to the
process for this hearing. ... I wish to point out that I must respectfully disagree with the
objections for this process. ... Contrary to claims, this two-part process provides the
parties with a greater opportunity to comment than the usual processes since they will have
a chance to provide oral comments to the Board on the revised changes. As to the request
for delay of the proceeding, I also strongly recommend that you not agree to this delay.”].)

Although there are numerous other examples of Board Staff taking positions on
factual or legal issues that are contrary to those of the Permittees, one of the more
important ones is the Board/Staff attorney’s comments on the requirement, or lack thereof,
for the Board to conduct a “cost-benefit analysis.” In advising the Board on the issue, such
attorney took a position that was/is clearly contrary to the positions taken by many of the
Permittees in their comments, and was simultaneously advocating a position that was
supportive of what Staff had done (or, in this instance, not done):

MS. McCHESNEY: I just want to make a comment that -- and
I’1l provide more detailed information on this and it’ll be in
response to comments, too -- but the regional board is adopting the
permit under the federal Clean Water Act, and there are certain

constraints on the regional board in consideration of economics.
So I’ll be providing more detail, but I understand that that
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information is important and, you know, certainly the Board can
consider economics, but, there are -- but there’s no cost benefit
analysis.

%ok ok

So I’ll provide further information on that and work with Sam, you
know, what level of information is appropriate for the Board to be
considering.

%ok ok

But just to summarize it, there’s no cost benefit analysis, so I just

wanted to let you know.
(Transcript, pp. 257-59.) This advocated position by the Board/Staff’s joint attorney was,
moreover, legally inaccurate. First, when it comes to imposing reporting and monitoring
requirements on local agencies, the CWC is very clear that a cost benefit analysis is
required to be conducted. (See e.g., CWC § 13225(c).) Second, federal law clearly does
allow for a consideration of “economics” when determining the propriety of a permit term
for a stormwater permit. The failure of the Board to provide legal separate legal counsel
for itself and its Staff, was an undeniable violation of the Permittees’ procedural rights to
due process of law.

Moreover, this is not the first time this Regional Board has failed to provide this
fundamental right to due process of law in an MS4 Permit hearing for Los Angeles
County. In fact, in 2010, a Writ of Mandate was issued against this Board for doing this
very same thing. Regional Board Order No. R4-2006-0074, involving the incorporation of
the Santa Monica Bay Bacteria Total Maximum Daily Load (“SMB Bacteria TMDL”) into
the 2001 MS4 Permit, was specifically voided and set aside by the Los Angeles Superior
Court because the Regional Board used the same attorneys that its Staff used in advocating
the permit amendment. (See July 30, 2010 Peremptory Writ of Mandate and the July 16,
2010 Judgment.) Importantly for purposes of the subject Permit, according to this prior
Writ of Mandate, should the Regional Board “choose to conduct any further hearing upon
remand at such hearing the same person shall not act as both an advocate before the Los

Angeles Regional Water Quality Control Board and an advisor to the Los Angeles

.-
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Regional Water Quality Control Board . . ..” (Writ, p. 2.) Accordingly, it appears that by
once again using the same counsel for the adoption of a permit that also involved the
incorporation of the SMB Bacteria TMDL into the permit, that the Board has not only
violated the Permittees’ rights to due process of law, it has also violated the Court’s Writ
of Mandate.

In Nightlife Partners v. City of Beverly Hills (2003) 108 Cal.App.4th &1, the
Appellate Court found that Government Code sections 11425.10 and 11425.30 preclude a
lawyer from both advocating on behalf of the staff of an administrative agency, and
advising the decision-making body itself in the same administrative proceeding. There, the
Court looked to the California Administrative Procedures Act (“APA”) as providing
guidance on the elements the California Legislature believed were needed for conducting a
fair administrative hearing. The Court concluded that “one of the basic tenants of the
California APA ... is that, to promote both the appearance of fairness and the absence of
even a probability of outside influence on administrative hearings, the prosecutorial and, to
a lesser extent, investigatory aspect of administrative matters must be adequately separated
from the adjudicatory function.” (/d. at 91.) The Appellate Court thus found that where
“counsel performs as an advocate in a given case [he or she] is generally precluded from
advising a decision-making body in the same case,” with the Court then finding that the
“adjudicative function” must be separate from the “investigative, proseéutorial and
advocacy functions within the agency.” (Id. at 92.)

Similar to the 2006 hearing conducted before the Regional Board to incorporate the
SMB TMDL, the Regional Board utilized a “single” counsel to “advise and assist” both
“the Board members and its entire staff,” in adopting the Subject permit. Because the
substance of the hearing concerned the adoption of a very lengthy, highly complex and
hotly disputed NPDES permit heard over a three day period, portions of which were being
proposed by Regional Board Staff over the objections of numerous affected Permittees, the
hearing on the Permit was unlawfully conducted with the “same” counsel advising and

assisting both the Regional Board and its “entire staff.”
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B. The Permit Terms Requiring A Permittee Involved In A Comingled

Discharge To Prove It Did Not Cause Or Contribute To An Alleged

Exceedance Violates Basic Tenants Of Due Process Of Law And Is

Fundamentally Unenforceable.

Even though the Permit recognizes that “federal regulations state that co-permittees
need only comply with permit conditions relating to discharges from the MS4 for which
they are owners or operators (40 CFR § 122.26(a)(3)(vi))” (Permit, p. 23), it also then
inconsistently provides that “Permittees with co-mingled MS4 discharges are jointly
responsible for meeting the water quality-based effluent limitations and receiving water
limitations assigned to MS4 discharges in this Order.” (/d.) The Permit goes on to provide
that “joint responsibility” not only means that the Permittees with co-mingled MS4
discharges are responsible for implementing programs in their respective jurisdictions, but
further that they are responsible “to meet the water quality-based effluent limitations
and/or receiving water limitations assigned to such comingled MS4 discharges.” (Id.)

Yet, the Permit, almost as if it is recognizing the illegality of its attempt to impose
joint and several liability on Permittees, then attempts to diminish the impropriety of such
terms by providing that:

Additionally, this Order allows a Permittee to clarify and
distinguish their individual contributions and demonstrate that its
MS4 discharge did not cause or contribute to exceedances of
applicable water quality-based effluent limitations and/or receiving
water limitations. If such a demonstration is made, though the
Permittees’ dischar§e may comingle with that of other Permittees,
the Permittee would not be held jointly responsible for the
exceedance of the water quality-based effluent limitation or
receiving water limitation. Individual co-permittees who
demonstrate compliance with the water quality-based effluent

limitations will not be held responsible for violations by non-
compliance co-permittees.

(Permit, p. 23-24; also see Permit, p. 41 [“Each Permittee is required to comply with the

| requirements of this Order applicable to discharges within its boundaries. Permittees are

not responsible for the implementation of the provisions applicable to other Permittees.”];

and p. 142 [“In these cases, pursuant to 40 CFR section 122.26(a)(3)(vi), each Permittee is

9.
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only responsible for discharges from the MS4 for which they are owners and/or operators.
[ ] Where permittees have comingled discharges to the receiving water, compliance at the
outfall to the receiving water or in the receiving water shall be determined for the group of
Permittees as a whole unless an individual Permittee demonstrates that its discharge did
not cause or contribute to the exceedance, pursuant to subpart v. below.”].)

Accordingly, the Permit makes two things clear. First, it confirms that the Clean
Water Act only imposes an obligation on Permittees to comply with permit conditions
relating to discharges from an MS4 for which they are owners or operators. (See, e.g.,
Permit, p. 41.) Second, however, it turns this undisputed legal principle, i.e., that one is
not responsible for another’s discharge, on its head, by flip flopping the burden of proof
and presuming a Permittee is responsible for a comingled exceedance unless the Permittee
can “demonstrate that its MS4 discharge did not cause or contribute to exceedances of
applicable water quality-based effluent limitations and/or receiving water limitations.” (/d.
at pp. 23-24, 142.) The theory of a presumed violation of law for a comingled exceedance
is, however, plainly a theory that is contrary to the clear terms of the Clean Water Act and
the Porter-Colon Act; and worse, violates fundamental principles of due process of law.

Under the regulations to the Clean Water Act, it is undisputed that “Co-permittees
need only comply with permit conditions relating to discharges from the municipal
separate storm sewers for which they are operators.” (40 CFR § 122.26(a)(3)(vi).)
Irrefutable case authority, moreover, confirms that the Re gional Board has the burden of
proofing liability against an individual Permittee, regardless of whether or not there is a
comingled exceedance, and that there is no such thing as “presumed,” nor joint and
several liability under either the Clean Water Act or the Porter-Cologne Act.

For example, in an action seeking penalties under the Clean Water Act (“CWA”),
the United States Supreme Court held that the burden of proof is placed squarely upon the
shoulders of the agency or third-party plaintiff, in that said Plaintiff must establish that the
discharger has violated the CWA: “[TJhe agency must prove that the contaminant-laden

waters ultimately reach covered waters.” (Rapanos v. United States (2006) 547 U.S. 715,
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745.)
Similarly, according to the Ninth Circuit Court of Appeals:

Given that the CWA does not empower the EPA to bring an
enforcement action on the basis of a violation of a compliance
order alone, it follows that a court cannot assess penalties for
violations of a compliance order under § 1319(d) unless the EPA
also proves, by a preponderance of the evidence, that the
defendants actually violated the CWA in the manner alleged.

We further interpret the CWA to require that penalties for
noncompliance with a compliance order be assessed only after
the EPA proves, in district court, and according to traditional
rules of evidence and burdens of proof, that the defendants
violated the CWA in the manner alleged in the compliance
order.

(Sackett v. E.P.A. (9" Cir. 2010) 622 F.3d 1139, 1145-47 [emphasis added] [reversed on
other grounds, Sackett v. E.P.A. (2012) 132 S. Ct. 1367].)

In fact, in a recent case specifically involving alleged co-mingled discharges in the
Los Angeles Region, the Ninth Circuit Court of Appeal expressly rejected the very theory
of presumed liability the Regional Board is putting forth with the Permit, where the Court
found as follows:

[W]e agree with the district court that, as the record is currently
constituted, it is not possible to mete out responsibility for
exceedances detected in the Santa Clara River and Malibu Creek
(Claims 1 and 4). Like the district court, we are unable to identify
the relationship between the MS4 and these mass-emissions
stations. From the record, it appears that both monitoring stations
are located within the rivers themselves. Plaintiffs have not
endeavored to provide the Court with a map or cogent explanation
of the inter-workings or connections of this complicated drainage
system. We recognize that both the Santa Clara and Malibu Creek
Monitoring Stations are downstream from hundreds or thousands
of storm drains and MS4 channels. It is highly likely, but on this
record nothing more than assumption, that polluted stormwater
exits the MS4 controlled by the District and the County, and flows
downstream in these rivers past the mass-emissions stations. To
establish a violation, Plaintiffs were obligated to spell out this
process for the district court’s consideration and to spotlight how
the flow of water from an MS4 “contributed” to a water-quality
exceedance detected at the Monitoring Stations.

(NRDC v. County of Los Angeles (2011) 673 F.3d 880, 901, petition for writ of certiorari
granted in part, on other grounds, NRDC v. County of Los Angeles, 2012 U.S. LEXIS 4832

11-
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(2012).)
Other courts have similarly recognized that the plaintiff in a CWA case bears the
burden of proving a violation. (See, e.g., United States v. Range Prod. Co. (N.D. Tx.
2011) 793 F. Supp 2d 814, 823 [court expressed doubt that civil penalties can be obtained
without EPA ever proving defendant actually caused contamination]; Humane Soc’y of the
United States v. HVFG, LLC (S.D.N.Y 2010) 2010 US Dist LEXIS 44961, *21 [“Plaintiff
has demonstrated sufficient undisputed material facts to prove that Defendant violated
both its Slaughterhouse and CAFO SPDES Permits” (emphasis added)].) In the Matter of
Vos, 2009 EPA ALJ LEXIS 8, an Administrative Law Judge similarly concluded as
follows:
EPA failed to prove by preponderance of evidence that animal
feedlot violated of 33 USCS § 1342 by its failure to apply for a
National Pollutant Discharge Elimination System permit where,
although EPA presented some evidence from which one could
infer that feedlot discharged pollutants to waters of United States,
such inferences were not equivalent of proof of actual discharge
... EPA cannot be expected to be stationed at a given site to
obtain evidence of a discharge, [but] the evidence EPA did muster
falls far short of their burden to prove that there was an actual
discharge from Vos’ feedlot to waters of the U.S . . . merely
showing that water flows downhill is insufficient to meet EPA’s
burden of proof.

(In the Matter of Vos, supra, [internal citations omitted] [emphasis added].)

Similarly, under California law the Regional Board plainly bears the burden of
proving a violation of the Porter-Cologne Act. To start with, pursuant to Evidence section
500, “[e]xcept as otherwise provided by law, a party has the burden of proof as to each
fact the existence or nonexistence of which is essential to the claim for relief or defense
that he is asserting.” The Porter-Cologne Act, of course, does not otherwise provide for
the burden to be shifted to the defendant, and the language at issue in the Permit is
therefore contrary to State law as well.

California Courts interpreting the Porter-Cologne Act have confirmed that a

plaintiff does indeed bear the burden of proving a violation. (See, State of California v.

City and County of San Francisco (1979) 94 Cal.App.3d 522, 530 [“once plaintiff had
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proved that there had been a discharge in violation of the Water Code it became
defendant’s burden to establish, by a preponderance of the evidence, that the amount of
penalty imposed should be less than the maximum”].) City and County of San Francisco
clearly shows that even if a burden is shifted, it is shifted only affer the actual violation is
first proven by plaintiff.

Finally, in Tull v. United States (1987) 481 U.S. 412, there, the U.S. Supreme Court
found that the Government’s action for civil penalties under the Clean Water Act was a
legal remedy akin to an 18™ century action in debt, and thus, that there is a constitutional
right to a trial by jury to determine liability. (/d. at 417-422.) The reasoning in Tull is
analogous to the holding in City and County of San Francisco, supra, which held that the
plaintiff has the burden of proving the threshold issue of liability under the Porter-Cologne
Act. These cases all clearly show that liability under either the CWA or the Porter-
Cologne Act triggers constitutional protections, and that the burden is on a plaintiff to
prove a violation of one of these statutes, not the other way around. The regulations,
furthermore, show quite conclusively that a particular alleged violation is only responsible
for its own discharges and not discharges of others. (40 CFR § 122.26(a)(3)(vi).)

In this case, the Permit not only contains a presumption of liability if there is a co-
mingled exceedance, to add insult to injury, it recognizes that a Permittee violating the Per-
mit may incur penalties, including mandatory maximum penalties. (Permit, pp. 44-46.) In
light of the above decisions, however, it is clear that the concept of “presumed guilt” is not
an accepted principle of justice within the American System of Jurisprudence, and violates
basic tenants of due process of law, plain statutory requirements and well-established
precedent, to presume a Permittee is in violation of the Permit and subject to penalties

wherever there is a co-mingled exceedance. As such, all such terms are contrary to law.
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C. The Numerous Provisions In The Permit Requiring Compliance With

Various Forms Of Numeric Effluent Limits, Fither Through WQBELSs Or

Receiving Water Limits, Exceed The Clean Water Act’s Requirements For

MS4 Permittees, And Otherwise Violate State Law And Policy.

(a)  The Inclusion Of Numeric Limits In The Form Of Numeric WQBELs
Or Receiving Water Limits, As A Matter Of Law, Go Beyond The
MEP Standard And State Law and Policy.

Part V of the Permit entitled “Receiving Water Limitations,” has been explained in
past State Board rulings as being an “iterative process.” It was initially included and
develdped based on State Board Order No. 98-01, as amended by State Board Order
No. 99-05. According to State Board Order No. 99-05, “so long as the Permittees have
complied with the procedures [the iterative process procedures] set forth above and are
implementing the revised SWMP, the Permittees do not have to repeat the same procedure
for a continuing or recurring exceedances of the same receiving water limitations unless
directed by the Regional Water Board to develop additional BMPs.” (See State Board
Order No. 99-05.)

In State Board Order No. 2001-15, the State Board confirmed that the process to be
followed in municipal NPDES Permits towards achieving compliance with Water Quality
Standards is to be an “iterative process,” which focuses on timely improvements of BMPs:

We will generally not require ‘strict compliance’ with water

quality standards through numeric effluent limitations and we

continue to follow an iterative approach, which seeks

compliance over time. The iterative approach is protective of

water quality, but at the same time considers the difficulty of

achieving full compliance through BMPs that must be enforced

throughout large and medium municipal storm sewer systems.
(State Board Order No. 2001-15, p. 8.) In fact, the permit that was the subject of State
Board Order No. 2001-15 was a San Diego MS4 NPDES Permit with the State Board
finding that the San Diego Permit was deficient, because it did not make clear that the

“iterative process” was to be applied to both the receiving water limitation language as

well as the language concerning exceedances of water quality objectives. (/d.)
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Similarly, in State Board Order No. 2001-12 DWQ), involving a general NPDES
Permit for discharges of aquatic pesticides to surface waters, the State Board included
specific language to be consistent with the “iterative process” discussed in Order No.
2001-15. The Receiving Water Limitation language included in Order No. 2001-12 DWQ

provided, in part, that: “A discharger will not be in violation of receiving water limitation

[-2 as long as the discharger has implemented the BMPs required by this general permit
and the following procedure is followed: . ...” (See Order No. 2001-12 DWQ, p. 9.)

In addition, in a Memorandum issued by the then Chair of the Regional Board,
Francine Diamond, in commenting on the need for the Regional Board to follow the
“iterative process,” and not to “depart from its provisions in any significant way,”

Ms. Diamond stated as follows:

The former provision on receiving water language and what has
come to be known as the “iterative” process is language previously
approved by the State Water Resources Control Boarc% This
language has been contained in all municipal storm water permits
in California since 1999. The State Board shaped the language as
part of a precedential decision to address the concemns of
dischargers and the environmental community, and to protect
water quality. Because the language arises from a State Board
precedential decision, the Regional Board did not have the
discretion to depart from its provisions in any significant way.
(See January 30, 2002 Memorandum from Francine Diamond
(“Diamond Memo™), p. 1-2.)

Ms. Diamond went on to find that a “key aspect” of complying with the “iterative
process” is for the Permittee to make “a good faith effort” to comply:

The receiving water compliance process outlined in the permit
allows for each Permittee to work cooperatively with the Regional
Board to identify additional measures, if required, to improve
water quality to meet receiving water standards. If the measures
adopted do not achieve that result, further measures can be
developed. This iterative approach is intended to obtain progress
over time. The provision is expressly intended to serve as the
vehicle by WhiClIl) the Regional Board will obtain Permittee
compliance with receiving water standards. To that end, the key
aspect is that a good faith effort be pursued by Permittees to
utilize this process. (Diamond Memo, p. 2.)

The Permit seeks “to modify the iterative process,” contrary to the process set forth

under State Board Order No. 99-05, and contrary to the Diamond Memo, particularly with
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the inclusion of language (specifically in Parts V. and VI.E.) that would hold Permittees in
violation of the Permit, irrespective of their “good faith efforts” to comply and implement
iterative MEP-compliant BMPs. For example, Part VI.E.2.e of the Permit requires a
Permittee to demonstrate “[t]here are no violations of the final water quality-based effluent
limitation” and “[t]here are no exceedance of applicable receiving water limitation for the
specific pollutant in the receiving water(s) and/or downstream of, the Permittee’s
outfall(s).” (Permit, p. 145.) The inclusion of this and other language in Parts V, and
VLE, as discussed below, is not required by federal law and is contrary to State law and
policy. Such language was similarly not developed in accordance with the requirements of
State law, as described below, namely CWC sections 13241, 13263 and 13000.

There can be no legitimate debate that federal law does not compel the use of
numeric effluent limits in municipal NPDES permits. For example, in BI4 of San Diego
County v. State Board (2004) 124 Cal.App.4th 866, 874, the California Court of Appeal
acknowledged that the CWA is to be applied differently to municipal Stormwater
dischargers than to industrial Stormwater dischargers, finding as follows:

In 1987, Congress amended the Clean Water Act to add
provisions that specifically concerned NPDES permit
requirements for storm sewer discharges. [Citations.] In these
amendments, enacted as part of the Water Quality Act of 1987,
Congress distinguished between industrial and municipal
storm water discharges. ... With respect to municipal storm
water discharges, Congress clarified that the EPA has the
authority to fashion NPDES permit requirements to meet
water quality standards without specific numeric effluent
limits and instead to impose “controls to reduce the discharge
of pollutants to the maximum extent practicable.

(Id., citing 33 USC § 1342 (p)(3)(B)(iii) and Defenders of Wildlife v. Browner (9th Cir.
1999) 191 F.3d 1159, 1163 (“Defenders”) (bolding and underling added, italics in

original).) |

In Defenders, the Ninth Circuit recognized the different approach taken by
Congress for Stormwater, finding that “industrial discharges must comply strictly with
state water-quality standards,” while Congress chose “not to include a similar provision

for municipal storm-sewer discharges.” (191 F.3d at 1165, emphasis added.) The Court
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found that “because 33 U.S.C. § 1342(p)(3)(B) is not merely silent regarding whether
municipal discharges must comply with 33 U.S.C. § 1311,” but instead section
1342(p)(3)(B)(iii) [of the CWA] “replaces the requirements of § 1311 with the
requirement that municipal storm-sewer dischargers ‘reduce the discharge of pollutants
to the maximum extent practicable.”” The Court then held that “the statute
unambiguously demonstrates that Congress did not require municipal storm-sewer
discharges to comply strictly with 33 U.S.C. § 1311(b)(1)(C).” (ld. at 1165; also see
Divers’ Environmental Conservation Organization v. State Water Resources Control
Board (Divers’ Environmental) (2006) 145 Cal.App.4th 246, 256, emphasis added [“In
regulating stormwater permits the EPA has repeatedly expressed a preference for doing
so by the way of BMPs, rather than by way of imposing either technology-based or water
quality-based numerical limitations.”].)

In the Divers’ Environmental case, the plaintiff brought suit claiming that an
NPDES Permit issued to the United States Navy by the San Diego Regional Board was
contrary to law because it did not incorporate waste load allocations (“WLAs”) from a
TMDL as numeric effluent limits into the Navy’s permit. After discussing the relevant
requirements of the Clean Water Act, as well as governing case authority, the Court of
Appeal acknowledged that in regulating stormwater permits EPA “has repeatedly
expressed a preference for doing so by the way of BMPs, rather than by way of imposing
either technology-based or water quality-based numerical limitations.” (Id. at 256.) The
Court went on to find that “it is now clear that in implementing numeric water quality
standards, such as those set forth in CTR, permitting agencies are not required to do so
solely by means of a corresponding numeric WQBEL’s [water quality based effluent
limit].” (Id. at262.)

Further, in a recent Appellate Court decision from the State of Oregon, Tualatin
River Keepers, et al. v. Oregon Department of Environmental Quality (2010) 235 Ore.
App. 132, the Oregon Court of Appeal similarly considered the need for WLAs from

within a developed TMDLs to be enforced as strict numeric effluent limits within a
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municipal NPDES permit. The petitioners in that case as well argued that the Oregon
Department of Environmental Quality (“DEQ”) had erred because it issued a permit that
did not “specify wasteload allocations in the form of numeric effluent limits.” (/d. at 137.)
The Oregon Court discussed the purpose of a TMDL, noting it is required to be established
for pollutants and waters of the State that are identified pursuant to section 1313(d) of the

CWA, and went on to address petitioners’ contention that the wasteload allocations were

99

required under State law to have been incorporated into the Permit “in a meaningful way,
i.e., through the use of numeric effluent limits. (/d. at 147-148.)

What was not even argued in Tualatin was that federal law required a TMDL to be
incorporated into a municipal NPDES Permit as a “numeric effluent limitation.” Instead,
the Court found that under the CWA, best management practices were considered to be a
“type of effluent limitation,” and that such best management practices were authorized to
be used pursuant to the CWA, section 33 U.S.C. § 1342(p) as a means of controlling
“storm water discharges.” (Id. at 141-142, citing 33 U.S.C. § 1342(p) and 40 CFR
§ 122.44(k)(2)-(3).) The Court in Tualatin concluded that Oregon law did not require that
TMDLs be enforced through the use of numeric effluent limits, finding as follows:

The applicable TMDLs in this case set forth specific wasteload
allocations for municipal storm water. The permits at issue, in
turn, indicate the bodies of water for which TMDLs and wasteload
allocations have been established and reference the specific TMDL
for those bodies of water. The permits provide in the “adaptive
management” section that, “[w]here TMIDL wasteload alloca-
tions have been established for pollutant parameters associated
with the permittee’s [municipal separate storm sewer system|
discharges, the permittee must use the estimated pollutant load
reductions (benchmarks) established in the [storm water
management plan] to guide the adaptive management pro-
cess.” ... Adequate progress toward achieving assigned waste-
load allocations will be demonstrated through the implementa-
tion of best management practices that are targeted at TMDL-
related pollutants.” Pursuant to that section, permittees must
evaluate progress toward reducing pollutant loads “through the use
of performance measures and pollutant load reduction benchmarks
developed and listed in the [stormwater management plan].”

* k%

Although the permits do not themselves include numeric
wasteload allocations like those set forth in the TMDLs, the
TMDL wasteload allocations are clearly referenced in the

-18-
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permits, and the permits require implementation of best

management practices, set forth in the storm water manage-

ment plans, to make progress towards meeting those wasteload

allocations. Again, best management practices are a type of

effluent limitation that is used in municipal storm water per-

mits. See 40 CFR § 122.44(k)(2)-(13). Furthermore, the permits

incorporate benchmarks, through incorporation of the storm water

management plan, which are specific pollutant load reduction

goals for the permittees. Those measures are “permit require-

ments” that properly incorporate the TMDL wasteload allocations.
(Id. at 148-149, emphasis added.)

Similarly, as discussed in part further below, it has long since been the policy of the

State of California not to require the use of strict numeric limits for stormwater (urban
runoff) dischargers, but rather to apply the MEP standard through an iterative BMP
process. (See, e.g., State Board Order No. 91-04, p. 14 [*“There are no numeric objectives
or numeric effluent limits required at this time, either in the Basin Plan or any statewide
plan that apply to storm water discharges.” p. 14]; State Board Order No. 91-03, [“We. ..
conclude that numeric effluent limitations are not legally required. Further, we have
determined that the program of prohibitions, source control measures and ‘best
management practices’ set forth in the permit constitutes effluent limitations as required
by law.”]; State Board Order No. 96-13, p. 6 [“federal laws does not require the [San
Francisco Reg. Bd] to dictate the specific controls.”]; State Board Order No. 98-01, p. 12
[“Stormwater permits must achieve compliance with water quality standards, but they may
do so by requiring implementation of BMPs in lieu of numeric water quality-based
effluent limitations.”; State Board Order No. 2000-11, p. 3 [“In prior Orders this Board
has explained the need for the municipal storm water programs and the emphasis on
BMPs in lieu of numeric effluent limitations.”); State Board Order No. 2001-15, p. 8
[“While we continue to address water quality standards in municipal storm water permits,
we also continue to believe that the iterative approach, which focuses on timely improve-
ments of BMPs, is appropriate.”]; State Board Order No. 2006-12, p. 17 [“Federal

regulations do not require numeric effluent limitations for discharges of storm water”),

Stormwater Quality Panel Recommendations to The California State Water Resources
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Control Board — The Feasibility of Numeric Effluent Limits Applicable to Discharges of
Stormwater Associated with Municipal, Industrial and Construction Activities, June 19,
2006, p. 8 [“It is not feasible at this time to set enforceable numeric effluent criteria for
municipal BMPs and in particular urban dischargers.”]; and an April 18, 2008 letter
from the State Board’s Chief Counsel to the Commission on State Mandates, p. 6 [“Most
NPDES Permits are largely comprised of numeric limitations for pollutants. . . .
Stormwater permits, on the other hand, usually require dischargers to implement
BMPs.”].)

Moreover, in a report issued by the National Research Council entitled “Assessing
the TMDL Approach to Water Quality Management,” 2001, the NRC concluded as
follows:

Many debates in the TMDL community have centered on the use
of “phased” and “iterative” TMDLs. Because these terms have
particular meanings, this report uses a more general term —
adaptive implementation. Adaptive implementation is, in fact,
the application of the scientific method to decision-making. It
is a process of taking actions of limited scope commensurate
with available data and information to continuously improve
our understanding of a problem and its solutions, while at the
same time making progress toward attaining a water quality
standard. (p.90.)

With the inclusion of the various numeric limits set forth in Parts V. and VI. E. of
the Permit, which are designed to require the Permittees to develop and implement
impracticable BMPs, e.g., BMPs that are not economically feasible, where necessary to
achieve strict compliance with receiving water limits or WQBELSs, the Regional Board is
imposing permit terms that are not required by federal law, and that are inconsistent with
State law and policy. Further, as discussed below, imposing Permit terms that will result
in the development and implementation of impracticable and/or technically or

economically infeasible BMPs, are requirements that are, by definition, contrary to CWC

sections 13263, 13241 and 13000.

220-
PP P’S & A’S IN SUPPORT OF PETITION FOR REVIEW




O oo ~1 O W ke W

N N NN NN NN = e e e e e e e e
e e R S N R N o B« N = N R S U R S =)

28

Rutan & Tucker, LLP
attorneys at law

(b)  The Permit Improperly Requires That The Permittees Comply With
Numeric Limits.

The Permit imposes a series of provisions designed to require that the Permittees
strictly comply with numeric effluent 1imits, either through the incorporation of waste load
allocations (“WLAs”) from total maximum daily loads (“TMDLs”) — which have been
incorporated into the Permit as water quality based effluent limits (“WQBEL”) — or
through numeric receiving water limits (which appear to require strict compliance with
water quality standards, irrespective of compliance with an iterative/adaptive management
process). (Permit, Parts IV, V and VI.E.) The Permit also makes clear that when the
applicable numeric limits have not been complied with, that a Permittee will be subject to
penalties, including, mandatory minimum penalties. (Permit, pp. 44-46.)

Initially, Part V of the Permit, entitled “Receiving Water Limitations,” prohibits
“[d]ischarges from the MS4 that cause or contribute to the violation of receiving water
limitations.” (Permit, p. 38.) Moreover, although the Permit allows the Permittees to
follow an iterative/adaptive management process in attempting to comply with such
receiving water limits, it similarly makes clear that this iterative/adaptive management
process only relieves the Permittees of having to continue to develop new and additional
iterative BMPs, and does not provide any form of protection from allegations that the
Permittees have violated the receiving water limits language even if they are complying
with the iterative/adaptive management process. (See Permit, p. 67 [“The adaptive
management process fulfills the requirements in Part V.A.4 to address continuing
exceedances of receiving water limitations.”].) In short, the Receiving Water Limitations
section requires that the Permittee strictly comply with applicable water quality standards,
or otherwise face prosecution and/or third party citizen suits. (See e.g., NRDC v. County of
Los Angeles, 673 F.3d 880 (9th Cir. 2011), cert granted, 2012 U.S. LEXIS 4823.)

~ In Part I'V entitled “Effluent Limitations and Discharge Specifications,” the Permit
provides that WQBELSs are being established in accordance with available TMDLs, and
that: “Each permittee shall comply with applicable WQBELs as set forth Part IV E. of this
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Order, pursuant to applicable compliance schedules.” (Permit p. 38.) In Part VLE of the
Permit, entitled “Total Maximum Daily Load Provisions,” the Permit then requires that the
Permittees achieve: (1) all final WQBELSs énd/or receiving water limitations that become
effective so as to implement the applicable TMDLs (Permit, Part VI.E.2, p. 141-145); (2)
all WQBELSs and/or receiving water limitations to implement WLAs in State-adopted
TMDLs where the final compliance deadlines have already passed (Permit, Part VI.E .4,
pp. 146-147); (3) the interim and final water quality-based effluent limits for trash, which
may be achieved through the use of certified full-capture systems (Permit, Part VI.E.5, pp.
147-154); (4) all interim WQBELS, except that compliance with interim WQBELSs may be
shown through the submission and implementation of an approved Water Quality
Management Program (Permit, Part VI.E.2.d, pp. 143-144); and (5) the WLAs contained in
applicable US EPA established TMDLs, through the use of best management practices
(“BMPs”), along with a schedule for implementing the BMPs, in as short a time as
possible through an approved Watershed Management Program — which presumably must
again provide “reasonable assurances that ‘interim requirements and numeric milestones’
will be achieved” (see Permit, Part VI.E.3, p. 145-146) [providing that if a Water Quality
Management Program is not submitted, the Permittee must demonstrate compliance with
the numeric WLAs in the US EPA TMDL “immediately.”].)

The Findings set forth under Part I1.K of the Permit similarly provides that
Permittees must achieve compliance with the numeric WQBELSs, where it requires that the
Permittees “comply with the TMDL Provisions in Part VL.E and Attachments L through R,
which are consistent with the assumptions and requirements of the TMDL WLAs assigned
to discharges from the Los Angeles County MS4.” (Permit, pp. 21-24.) Accordingly, as
discussed herein, the incorporation of TMDLs into the Permit as numeric requirements,
along with the need to strictly adhere to receiving water limits and effluent limitations in
the Permit, represent the inclusion of requirements that ignore and exceed the MEP
requirements under the Clean Water Act.

Moreover, with the exception of those Permit provisions that allow for compliance
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through the submission of Watershed Management Plans, where “reasonable assurance”
can, in fact, be provided, or through the use of full-capture measures for trash TMDLs,
where such full-capture measures are technically and economically feasible, all such terms
similarly represent requirements that cannot possibly be complied with. The inclusion of
all such numeric limits within the Permit is not supported by sufficient findings, the
evidence, or applicable law.

D. The Permit Must Be Revised To Be Consistent With The Maximum Extent

Practicable Standard By Specifically Allowing For Deemed Compliance

Through An Iterative / Adaptive Management Process.

As explained further below, the adaptive management process, i.e., an iterative
process, as set forth in Part V of the Permit, does not provide the Permittees with any form
of “safe harbor” or deemed compliance with the receiving water limitation section of the
Permit, nor with the other terms of the Permit incorporating waste load allocations
(“WLAs”) from TMDLs (Permit, Part VL.E). Instead, the Permit merely provides that
complying with the “adaptive management process fulfills the requirements in V.A.4 to
address continuing exceedances of receiving water limitations.” (Permit, p. 67.) Yet, this
language does nothing to protect the Permittees from third-party citizen suits or
enforcement actions under the Permit, even if the Permittees are, in fact, carrying out the
adaptive management iterative process in good faith.

As discussed in detail above, rather than allowing municipalities to comply with the
Permit terms through continued compliance with the adaptive management
process/iterative process, i.e., to continue to implement BMPs that are consistent with the
maximum extent practicable standard as envisioned by Congress, the Permit makes clear
that regardless of the MEP standard, numeric WQBELSs and receiving water limits must be
achieved. As discussed, moreover, imposing numeric limits on municipalities, in lieu of
allowing for deemed compliance through the iterative BMP process, is a significant change
in permit-writing policy in California, and is a change that ignores the reality that iterative

BMPs are the only means by which municipalities have to comply with numeric WQBELSs
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and receiving water limits. It is also a change that ignores the fact that requiring
compliance with numeric limits will not in any way alter a Permittee’s ability to achieve
those limits or improve water quality.

In short, municipalities have no means of attempting to achieve compliance with
numeric WQBELSs and receiving water limits, other than through complying in good faith
with an iterative/adaptive management process. The Regional Board’s Permit which
demands that the Permittees do more is simply not possible and will only result in more
litigation and wasted resources, without any benefit to the public.

The Regional Board’s desire to impose numeric limits on municipalities ignores the
true limitations municipalities face when attempting to reduce the discharge of pollutants
from their respective MS4 systems. There can be no dispute that municipal dischargers
simply do not have the luxury of ceasing operations or installing a single or a series of
filtration or treatment systems to eliminate pollutants from urban runoff. Municipalities do
not generate the urban runoff, and cannot close a valve to prevent the rain from falling or
runoff from entering the expansive storm drain system. As such, to, in effect, conclude
that municipalities must somehow develop BMPs that go beyond the maximum extent
practicable standard to meet numeric limits, is to require municipalities to develop and
implement impracticable BMPs, i.e., BMPs that are not technically and/or economically
feasible.

The Permit includes a definition of the term “Maximum Extent Practicable” or
“MEP.” (Permit, Attachment A, p. A-11.) This definition of MEP is based on a
February 11, 1993 Memorandum issued by the State Board’s Office of Chief Counsel,
subject “Definition of Maximum Extent Practicable” (hereafter “Chief Counsel Memo”).
The definition of MEP in the Permit is as follows:

In selecting BMPs which will achieve MEP, it is important to
remember that municipalities will be responsible to reduce the
discharge of pollutants in storm water to the maximum extent
practicable. This means choosing effective BMPs, and rejecting
applicable BMPs only where other effective BMPs will serve
the same purpose, the BMPs would not be technically feasible,

or the cost would be prohibitive. The following factors may be
useful to consider:
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1. Effectiveness: Will the BMP address a pollutant of
concern?

2. Regulatory Compliance: Is the BMP in compliance with
storm water regulations as well as other environmental
regulations?

3. Public acceptance: Does the BMP have public support?

4. Cost: Will the cost of implementing the BMP have a
reasonable relationship to the pollution control benefits to be
achieved?

5. Technical Feasibility: Is the BMP technically feasible
considering soils, geography, water resources, etc.?

(Permit, p. A-11.) As noted in the Chief Counsel Memo, the term “MEP” as used by
Congress was intended to include a requirement “fo reduce the discharge of pollutants,
rather than totally prevent such discharge,” and Congress presumably applied an MEP

standard, rather than a strict numeric standard with the “knowledge that it is not possible

for municipal discharges to prevent the discharge of all pollutants in storm water.”

(Chief Counsel Memo, p. 2, emphasis added.)

Both the definition of MEP in the Permit and in the February 11, 1993, Chief
Counsel Memorandum acknowledge the need to consider both “technical feasibility” and
“cost,” including specifically asking: “Will the cost of implementing the BMP have a
reasonable relationship to the pollution control benefits to be achieved.” In effect, both
the Memorandum and the Permit’s definition of MEP confirm that the imposition of
“impracticable” BMPs, whether technically or economically impracticable, to achieve a
numeric effluent limit or otherwise, are requirements that go beyond what is required by
Congress under the Clean Water Act, and are, in effect, terms that are not suitable for
imposition on municipal dischargers.

Testimony provided at time of the Hearing on the Permit, including testimony from
a USEPA representative, as well as both Staff and Board comments, all confirm that the
MEP standard does not require the imposition of numeric limits, and further, that the
Board has the flexibility to allow municipalities to be considered in compliance with their

effluent limits and receiving water limitations, if they are implementing iterative BMPs.
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The following comments at the hearing illustrate the point:
MR. KEMMERER: [John Kemmerer of USEPA]: The memo [a
USEPA policy memo] makes a statement about -- let me see if I
have it in front of me here -- but basically, you know, you should -
- you know, it's correct that it's not saying that's it's mandatory
to use the numeric limits but it's a recommendation to use
numeric limits, to have those measurable and accountable means.

(Transcript, p. 224-25.)
MS. PURDY: We do believe the regional board does have some
flexibility in this new permit with regard to how the receiving
water limitations are implemented, and that's what we're looking at
with regard to the watershed management program in providing
these other alternative means of complying with the receiving
water limitations through that watershed management program for
non TMDL pollutants.

(Transcript, pp. 247-48.)

Ironically, even though Board and Staff, as well as USEPA, acknowleged that
numeric limits were not required, and that compliance with water quality standards may be
achieved through the use of iterative BMPs, at the same time they seemed convinced that
numeric limits ultimately should be imposed upon the Permittees, if, in fact, there was
actually no legitimate means to comply with the water quality standards through a BMP
approach. Confusing as it may sound, the Board and Board Staff appeared to have
misinterpreted the USEPA Policy Memorandum (discussed above by Mr. Kemmerer) and
concluded that, in the context of complying with a TMDL, a performance-based deemed
compliant approach (as utilized in the context of the Trash TMDL) would not be an
acceptable means of compliance with other TMDL waste load allocations, unless feasible
BMPs first existed to address the pollutant of concern in those TMDLs.

The following colloquy at the time of the Hearing on the Permit shows this
irrational logic, wherein the Board concluded that the Trash TMDL performance based
compliance approach was not acceptable for other TMDLs, and that numeric limits would |
thus be necessary because appropriate BMPs did not exist to address pollutants in non-

trash TMDLs:

MS. GLICKFELD: The 6ther thing I wanted to ask is why is it
that we BMP approach in trash the [sic] and that we couldn't
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fashion that in a scientifically valid way for the other TMDLs that
are actually numeric and appear to be numeric and it's not a BMP
approach which the cities seemed to like a lot.

ko

Is it that that doesn't work as well for other kind of pollutants? Or
we don't know the right BMPs?

MS. SMITH: I'll take a stab at that. .... Those are going to be more
complicated to develop, but our permit can accommodate if there's
some sort of device that's -- that meets the water quality standard.
We will -

MS. GLICKFELD: So for instance --

MS. SMITH: -- allow those to be used, so it's just the —

MS. GLICKFELD: -- Boeing developed an amazing new fabric
that absorbs metals that's -- I think can be developed -- we think
can be a key implementations tool for treating metals.

MS. SMITH: Yeabh, if we can get media in the small --

MS. GLICKFELD: So what? You get to that point where you
have a BMP that the -- that the -- that the municipalities and you
think can happen, you can actually start to implement them, the
BMPs, that were providing more certainty.

MS. SMITH: Definitely. And that was a great example of Boeing.

(Transcript, p. 221-23.) In short, the Board concluded that it was necessary to require
strict compliance with numeric limits from final waste load allocations for all TMDLs
(except the Trash TMDL) because there were no known effective BMPs that could address
the pollutants required to be addressed by those TMDLs.

Yet, as discussed herein, the Clean Water Act clearly does not require the use of
numeric limits in stormwater permits, and only requires compliance through the maximum
extent practicable (MEP). Further, the MEP standard under the Clean Water Act is
entirely consistent with the requirements of State law, and particularly with sections
13000, 13263 and 13241. As such, the inclusion of numeric limits in this case for the final
waste load allocations for the TMDLs was contrary to law, and was an arbitrary and
capricious action.

In a letter from US EPA Headquarters, Benjamin H. Grumbles, to the Honorable
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Bart Doyle, dated August 22, 2003, US EPA provided similar “guidance on the definition
of Maximum Extent Practicable (MEP),” where it stated as follows:

You also ask EPA to provide guidance on the definition of

Maximum Extent Practicable (MEP) and to provide examples of

its practical application. Congress established MEP but did not

provide language defining this standard. EPA envisions MEP as

an iterative process that considers such factors as conditions

and beneficial uses of receiving wearers, MS4 size, climate,

implementation schedules, current ability to finance the

program, hydrology, geology, and capacity to perform

operation and maintenance. EPA understands the importance of

providing assistance to help communities implement MEP. We

are looking at the information gathered from evaluating many MS4

permits and programs. We hope to use this to provide examples of

good storm water programs.
(Grumbles Letter, p. 2.) US EPA has thus similarly confirmed that “MEP” is an iterative
process that requires a consideration of various factors, including the practical conditions
involved with compliance, as well as a City’s ability to pay for, i.e., “finance,” the
requirement.

In a June 2006 report prepared by the Expert Storm Water Quality Numeric
Effluent limits Panel, a panel commissioned by the State Water Board, and entitled, “Storm
Water Feasibility of Numeric Effluent Limits Applicable to Discharges of Storm Water
Associated With Municipal, Industrial and Construction Activities,” the Panel concluded,
“It is not feasible at this time to set enforcement numeric effluent criteria for municipal
BMPs in particular for urban discharges.” (Id. at p. 8.) Further, as explained below, in
State Board Order after State Board Order, it has long since been the policy of the State of
California that for municipal storm water, the emphasis must be “orn BMPs in lieu of
numeric effluent limitations.” (State Board Order No. 2000-11, p.3; also see State Board
Order No. 2001-15, p. 8 [“While we continue to address water quality standards in
municipal storm water permits, we also continue to believe that the iterative approach,
which focuses on timely improvements of BMPs, is appropriate.”]; State Board Order No.
2006-12, p. 17 [“Federal regulations do not require numeric effluent limits for discharges
of storm water.”]; and November 22, 2002 US EPA Memorandum entitled “Establishing

Total Maximum Daily Load (TMDL) Wasteload Allocations (WLAs) for Storm Water
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Sources as NPDES Permit Requirements based on those WLAs,” p. 4 [“EPA’s policy
recognizes that because storm water discharges are due to storm events that are highly
variable in frequency and duration and are not easily characterized, only in rare cases
will it be feasible or appropriate to establish numeric limits for municipal and small
construction storm water dischargers. ... Therefore, EPA believes that in these
situations, permit limits typically can be expressed as BMPs and that numeric limits will
be used only in rare instances.].)

The ultimate outcome of imposing numeric effluent limits on municipalities will not
be to improve water quality, but instead to increase litigation and attorneys fees in fighting
enforcement actions and citizen suits (see, e.g., NRDC v. County of Los Angeles, supra,
673 F.3d 880), and, as well, will subject municipalities to unnecessary penalty claims,
including mandatory minimum penalties. (See Permit, p. 45-46, citing CWC § 13385.)
The Permit must be reissued to recognize the technical and economic realities of
attempting to reduce the discharge of pollutants in urban runoff, and that the numeric
WQBELSs and receiving water limits specifically be revised to allow for an MEP-BMP
deemed compliance approach. In particular, this deemed complaint approach should be
incorporated into Parts IV.A(2) and V.A of the Permit, as a part of the iterative/adaptive
management process, and into Part VLE of the Permit as deemed compliance with the
WLAs from a TMDL, as well as deemed compliance with any applicable action level.

In sum, in connection with Part IV.A(2), Part V.A and Part VLE (incorporating the
various numeric WLAs in the TMDLs as numeric WQBEL and/or receiving water limits),
the Permit should be revised to make clear that so long as the Permittees are implementing
MEP compliant BMPs in good faith and in accordance with the iterative/adaptive manage-
ment process, they shall be found to be in compliance with such Permit terms. It has long
been recognized by the State Board, as well as the courts and US EPA, that the use of MEP
compliant BMPs is, in fact, the only means by which municipalities have to comply with
MS4 permit terms. Therefore, this long-recognized means of compliance should be

incorporated into the Permit, and that the Permittees be deemed in compliance with all
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such requirements so long as they are acting in good faith and implementing MEP

complaint BMPs.

E. Requiring Strict Compliance With Numeric Limits In A Municipal NPDES

Permit In Most Cases Is Requiring Compliance With Terms That Are

Impossible To Achieve.

Several of the TMDLs incorporated into the Permit in the form of interim and/or
final numeric limits, including those interim numeric limits that, in theory, may be

complied with through the submission of Watershed Management Plans if “reasonable
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appropriate for inclusion in the Permit.
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Specifically, the various numeric limits imposed as a result of the following

TMDLs are unobtainable: (1) the Bacteria TMDL for the Los Angeles River; (2) the

—_—
W N

US EPA adopted Long Beach City Beaches and Los Angeles River Estuary Bacteria

ik
~

TMDL; (3) the Dominguez Channel and Greater Los Angeles Harbor and Long Beach
Harbor Waters Toxic Pollutants TMDL; (4) the Los Angeles River Metals TMDL,; (5) the
Los Cerritos Channel Metals TMDL; and (6) the Los Angeles River Trash TMDL (except

e
N N W

where a city is able to physically and economically install deemed-compliant full-capture

Ja—
o0

devises throughout all of the city.)

—
N=}

Nor is strict compliance with the numeric receiving water limits and, in effect, the

[\
<

water quality standards that do not have a TMDL associated with them, possible to achieve

for the same reasons the TMDL-numeric limits are unachievable. As explained in the

NN
o =

various comments submitted in connection with each of these TMDLs, meeting many of

[\W]
w2

the interim or any of the final numeric WL As from these TMDLs, if imposed as suggested

)
=~

with the existing language in the Permit, as numeric WQBELS, is simply not possible.

[\@]
(9,

As a matter of law, the Clean Water Act does not require permittees to achieve the

impossible. In Hughey v. JMS Dev. Corp., 78 F.3d 1523 (11th Cir.) cert. den., 519 U.S.

N BN
~ N

993 (1996), the plaintiff sued JIMS Development Corporation (“JMS”) for failing to obtain
28 | a storm water permit that would authorize the discharge of storm water from its
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construction project. The plaintiff argued JMS had no authority to discharge any quantity
or type of storm water from the project, i.e. a “zero discharge standard,” until IMS had first
obtained an NPDES permit. (/d. at 1527.) JMS did not dispute that storm water was being
discharged from its property and that it had not obtained an NPDES permit, but claimed it
was not in violation of the Clean Water Act (even though the Act required the permit)
because the Georgia Environmental Protection Division, the agency responsible for issuing
the permit, was not yet prepared to issue such permits. As a result, it was impossible for
JMS to comply. (Id.)

The Eleventh Circuit Court of Appeal held that the CWA does not require a
permittee to achieve the impossible, finding that “Congress is presumed not to have
intended an absurd (impossible) result.” (Id. at 1529.) The Court then found that:

In this case, once JMS began the development, compliance with
the zero discharge standard would have been impossible.
Congress could not have intended a strict application of the zero
discharge standard in section 1311(a) when compliance is factually
impossible. The evidence was uncontroverted that whenever it
rained in Gwinnett County some discharge was going to occur;
nothing JMS could do would prevent all rain water discharge.
(Id. at 1530.) The Court concluded, “Lex non cogit ad impossibilia: The law does not
compel the doing of impossibilities.” (/d.) The same rule applies here.

The Clean Water Act does not require municipal permittees to do the impossible
and comply with unachievable numeric limits. Because municipal permittees are
involuntary permittees, that is, because they have no choice but to obtain a municipal
storm water permit, the Permit, as a matter of law, cannot impose terms that are
unobtainable. (/d.)

In this case, as reflected in the various comments submitted in connection with each
of the then-proposed TMDLs, strictly complying with the various waste load allocations
set forth in the TMDLs, and with the other numeric receiving water limits is not achievable
by the Permittees, given the variability of the potential sources of pollutants in urban

runoff, as well as the unpredictability of the climate in Southern California. In fact, as

discussed above in Divers, supra, 145 Cal.App.4th 246: “In regulating storm water

31-
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permits the EPA has repeatedly expressed the preference for doing so by way of BMPs,
rather than by way of imposing either technology-based or water quality-based numeric
limitations.” (Id. at 256.) According to the Divers Court: “EPA has repeatedly noted,
storm water consists of a variable stew of pollutants, including toxic pollutants, from a
variety of sources which impact the receiving body on a basis which is only as predictable
as the weather.” (Id. at 258.)

Similarly, in BIA v. State Board, supra, 124 Cal.App.4th 866, 889-90, also

discussed above, after having recognized the “practical realities of municipal storm sewer

NoR e s Y e L R \

regulation,” and the “physical differences between municipal storm water runoff and other

—_—
<

pollutant discharges,” and finding that the maximum extent practical approach was a

k.
k.

“workable enforcement mechanism” (id. at 873, 884), the Court there concluded that the

MEP standard was purposefully intended to be highly flexible concept that balances

[
(O |

numerous factors including “technical feasibility, costs, public acceptance, regulatory

,_.
S

compliance and effectiveness.” (Id. at §89-90.)

ot
(95}

For many of the numeric limits, the “technical” and “economic” feasibility to

—
(@)

comply simply do not exist, and imposing such requirements that go beyond “the limits of

practicability” (Defenders of Wildlife v. Browner (1999) 191 F.3d 1159, 1162), is nothing

—_— et
oo ~J

more than an attempt to impose an impossible standard on municipalities that cannot

—
\O

withstand legal scrutiny. Accordingly, the imposition of the various numeric limits as

[\
e

strict water quality-based effluent limits and/or receiving water limits is not only an

o
[—

attempt to impose an obligation that goes beyond the requirements of federal law, but

[\@]
[\@]

equally important, represents an attempt to impose provisions that go beyond what is

[\®]
W

“practicable,” and in this case, beyond what is “feasible.” Because the law does not

)
=

compel doing the impossible, the numeric limits to be incorporated into the Permit must be

[\W]
wn

stricken.
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F. The “Discharge Prohibition” Terms Of Part IT1I.A Of The Permit, To The

Extent They Attempt To Impose A Higher Standard Than The MEP

Standard On The Permittees, Are Inconsistent With Federal Law And

Contrary To State Law.
(a)  The MEP Standard Applies To Discharges Of Both “Non-

Stormwater” And “Stormwater” From The MS4.

Under Part IIT of the Permit, specifically Section A of Part III, the Permit attempts
to require that each Permittee “prohibit non-stormwater discharges through the MS4 to
receiving waters except where such discharges are either: . . ..” (Permit, p. 27 This
language, combined with the findings in the Permit (Permit, p. 21-24) appear to be
designed to provide the Regional Board with yét additional authority to attempt to require
the imposition of numeric limits on the Permittees, irrespective of the maximum extent
practicable standard. Yet, the suggestion that the Clean Water Act authorizes the Regional
Board to impose a standard beyond the MEP standard on so-called “non-stormwater”
discharges, or otherwise, is expressly refuted by the plain language of the Clean Water
Act. Similarly, it is not supported by the requirements of the Porter-Cologne Act.

The CWA expressly applies the MEP standard to all “pollutants” discharged “from”
the MS4, whether the discharges are classified as “non-stormwater” or “stormwater.”
Although “non-stormwater” is required to be “effectively prohibited” from entering “into”
the MS4, the CWA does not treat discharges “from” the MS4 any differently if the
“pollutants” in issue arose as a result of a “storm water” versus a “non-stormwater”
discharge. (33 U.S.C. § 1342(p)(3)(B)(iii).) Instead, under the CWA, regardless of the
nature of the discharge, i.e., be it “storm water” or alleged “non-stormwater,” the MEP
standard continues to apply. (/d.)

The language in the CWA requires municipalities to “require controls to reduce the
discharge of pollutants to the maximum extent practicable.” (Id.) The CWA then applies
the MEP standard to the “discharge of pollutants” from the MS4, not to the discharge of

“stormwater” or “‘non-stormwater” from the MS4. As such, the Regional Board’s attempt

-33-
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to “prohibit non-stormwater discharges through the MS4 to receiving waters” rather than
into the “storm sewer,” (33 USC § 1342(p)(3)(B)(ii)), exceeds federal law and is not
authorized under State law.
Section 1342(p)(3)(B) of the CWA entitled “Municipal Discharge” provides, in its
entirety, as follows:
Permits for discharges from municipal storm sewers —
(i) may be issued on a system— or jurisdictional— wide basis;

(ii)  shall include a requirement to effectively prohibit non-
stormwater discharges into the storm sewers; and

(iii)  shall require controls to reduce the discharge of
pollutants to the maximum extent practicable, including
management practices, control techniques and system, design and
engineering methods, and such other provisions as the
Administrator or the State determines appropriate for the control of
such pollutants.

(33 U.S.C. § 1342(p)(3)(B), emphasis added.)

This language in the CWA has consistently been interpreted as requiring an
application of the MEP standard to municipal discharges, rather than an application of a
standard requiring strict compliance with numeric limits. Specifically, federal law only
requires strict compliance with numeric effluent limits by industrial dischargers, but not by
municipal dischargers. As the Ninth Circuit in Defenders, supra, 191 F.3d 1159 found,
“Congress required municipal storm-sewer dischargers ‘to reduce the discharge of
pollutants to the maximum extent practicable’ finding that the Clean Water Act was “not
merely silent” regarding requiring “municipal” dischargers to strictly comply with numeric
limits, but in fact found that the requirement for traditional industrial waste dischargers to
strictly comply with the limits was “replaced” with an alternative requirement, i.e., “that
municipal storm-sewer dischargers ‘reduce the discharge of pollutants to the maximum
extent practicable . . . in such circumstances, the statute unambiguously demonstrates
that Congress did not require municipal storm-sewer discharges to comply strictly with

33 US.C. §1311(b)(1)(C). (Id. at 1165; emphasis added.)
Similarly, in BIA, supra, 124 Cal.App.4th 866, there as well the Appellate Court,

-34-
26503 2072 P’S & A’S IN SUPPORT OF PETITION FOR REVIEW




O o0 1 N Wun B W N -

[\ TR NS T N T N T NG T N T N T N T S g S S S S O Sy
N N W R WY = O 0 NN R WY = O

28

Rutan & Tucker, LLP
attorneys at law

relying upon the Ninth Circuit’s holding in Defenders, agreed that “with respect to
municipal stormwater discharges, Congress clarified that the EPA has the authority to
fashion NPDES permit requirements to meet water quality standards without specific
numeric effluent limits and instead to impose ‘controls to reduce the discharger of
pollutants to the maximum extent practicable.”” (Id. at 874, emphasis added.) The Court
of Appeal in the BI4 Case explained the reasoning for Congress’ different treatment of
Stormwater dischargers versus industrial waste dischargers when it stated that:

Congress added the NPDES storm sewer requirements to

strengthen the Clean Water Act and making its mandate

correspond to the practical realities of municipal storm sewer

regulation. As numerous commentators pointed out, although

Congress was reacting to the physical differences between

municipal storm water runoff and other pollutant discharges

that made the 1972 legislation’s blanket effluent limitations

approach impractical and administratively burdensome, the

primary points of the legislation was to address these administra-

tive problems while giving the administrative bodies the tools to

meet the fundamental goals of the Clean Water Act in the context

of stormwater pollution. (/d. at 884, emphasis added.)

The Permit appears to attempt to “back door” numeric limits on to the
municipalities by the altered “Discharge Prohibition” language, and on its face goes
beyond what was required by Congress with the 1987 Amendments to the CWA.

In State Board Order No. 91-04, the State Board addressed the propriety of the 1990
Municipal NPDES Permit for Los Angeles County, and particularly whether such permit,
in order to be consistent with applicable State and federal law, was required to have
included “numeric effluent limitations.” In addition to the State Board’s interchangeable
use of the terms “storm water” and “urban runoff” when discussing the applicable standard
to be applied under the CWA (see discussion below), the State Board confirmed that the
MEP standard applies to the “discharge of pollutants” from the MS4, and made no
mention of the need to apply a different standard if the “discharge of pollutants” arose
from alleged “non-stormwater” rather than “storm water.” To the contrary, the State

Board recognized the MEP standard applied to “pollutants in runoff,” irrespective of the

source of the pollutants, finding as follows:

_35.
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We find here also that the approach of the Regional Board,
requiring the dischargers to implement a program of best
management practices which will reduce pollutants in runoff,
prohibiting non-stormwater discharges, is appropriate and proper.
We base our conclusion on the difficulty of establishing
numeric effluent limitations which have a rational basis, the
lack of technology available to treat storm water discharges at
the end of the pipe, the huge expense such treatment would
entail, and the level of pollutant reduction which we anticipate
from the Regional Board’s regulatory program. (State Board
Order No. 91-04, p. 16-17, emph. added.)

This State Board Order, and others as discussed above, all show that although there
are two requirements imposed upon municipalities under the CWA, one requiring that
municipalities effectively prohibit “non-stormwater” “into” the MS4, and a second
requiring municipalities to “reduce the discharge of pollutants to the maximum extent
practicable,” that the MEP standard applies to “pollutants in runoff” coming out of the
MS4 system, regardless of whether such discharges are stormwater or non-stormwater.
The only difference in the requirements to be imposed upon the municipalities between
“storm water” and “non-stormwater,” involves the need for municipalities to adopt
ordinances in order to “effectively prohibit non-stormwater discharges into the” MS4.

(b)  The Definition Of “Stormwater” Includes “Dry Weather” Runoff.

The Permit also appears to improperly seek to classify all dry-weather runoff as
“non-storm water,” and, therefore, to potentially impose a more stringent standard on
Permittees for such dischargers, other than the MEP standard. Yet, the assertion that “dry
weather discharges” do not also fall under the classification of “storm water,” is inaccurate
and directly controverted by the federal regulations. In fact, that the definition of
“stormwater” includes “urban runoff,” i.e., dry-weather discharges, as well as precipitation
events, has been admitted to by both the State Board and this Regional Board in the case of
City of Arcadia v. State Board case, OCSC Case No. 06CC02974, Fourth Appellate
District Case No. G041545 (hereafter the “Arcadia Case”), as well as by the NRDC, the
Santa Monica Baykeeper and Heal the Bay. As such, any attempt to redefine the term

“stormwater” to exclude “dry weather,” is contrary to law and should be rejected.

First, it is clear from the plain language of the regulations that the term

-36-
6502 2202 P’S & A’S IN SUPPORT OF PETITION FOR REVIEW




Nl I T = Y " 2 \S )

| T O T N T O T N T N T N T N O S VG Y CHU S VOO GLUE U Y
~ O R WD = O v N e WD -, o

28

Rutan & Tucker, LLP
aftorneys at law

“stormwater” includes all forms of “urban runoff” in addition to precipitation events.
Specifically, section 122.26(b)(13) reads as follows: “Storm water means storm water
runoff, snow melt runoff, and surface runoff and drainage.” (40 C.FR. § 122.26(b)(13);
italics in original, bolding and underlining added.) This definition starts with the inclusion
of “storm water” and “snow melt runoff,” and is then further expanded to include not only
“storm water” and “snow melt runoff,” but also “surface runoff” and “drainage.”

The Regional Board’s interpretation of this definition is an attempt to read the terms
“surface runoff” and “drainage” out of the regulation. Such an interpretation is contrary to
the plain language of the regulation itself, and is contrary to law. (See e.g., Astoria
Federal Savings and Loan Ass 'n v. Solimino (1991) 501 U.S. 104, 112 [“[W]e construe
statutes, where possible, so as to avoid rendering superfluous any parts thereof.”]; City of
San Jose v. Superior Court (1993) 5 Cal.4th 47, 55 [“We ordinarily reject interpretations
that render particular terms of a statute as mere surplusage, instead giving every word
some significance.”); Ferraro v. Chadwick (1990) 221 Cal.App.3d 86, 92 [“In construing
the words of a statute . . . an interpretation which would render terms surplusage should
be avoided, and every word should be given some significance, leaving no part useless or
devoid of meaning.”); Brewer v. Patel (1993) 20 Cal.App.4th 1017, 1022 [“We are
required to avoid an interpretation which renders any language of the regulation mere
surplusage.”; and Hart v. McLucas (9th Cir. 1979) 535 F.2d 516, 519 [“[I]n the
construction of administrative regulations, as well as statutes, it is presumed that every
phrase serves a legitimate purpose and, therefore, constructions which render regulatory
provisions superfluous are to be avoided.”].)

- Second, beyond the plain language of the federal regulation, prior orders of the
State Board confirm that the term “urban runoff” is included within the definition of
“storm water.” For example, in State Board Order No. 2001-15, the State Board regularly
interchanges the terms “urban runoff” with “storm water,” and discusses the “controls”‘ to
be imposed under the Clean Water Act as applying equally to both. In discussing the

propriety of requiring strict compliance with water quality standards, and the applicability
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of the MEP standard in Order No. 2001-15, the State Board asserted as follows:

Urban runoff is causing and contributing to impacts on receiving
waters throughout the state and impairing their beneficial uses. In
order to protect beneficial uses and to achieve compliance with
water quality objectives in our streams, rivers, lakes, and the
ocean, we must look to controls on urban rumnoff. It is not enough
simply to apply the technology-based standards of controlling
discharges of pollutants to the MEP; where urban runoff is
causing or contributing to exceedances of water quality standards,
it is appropriate to require improvements to BMPs that address
those exceedances.

While we will continue to address water quality standards in
municipal storm water permits, we also continue to believe that the
iterative approach, which focuses on timely improvements of
BMPs, is appropriate. We will generally not require “strict
compliance” with water quality standards through numeric
effluent limits and we will continue to follow a iterative
approach, which seeks compliance over time. The iterative
approach is protective of water quality, but at the same time
considers the difficulties of achieving full compliance through
BMPs that must be enforced through large and medium municipal
storm sewer systems. (Order 2001-15, p. 7-8; emphasis added.g

Moreover, at the urging of the petitioner in Order No. 2001-135, the State Board
went so far as to modify the “Discharge Prohibition A.2” language, which was challenged
by the Building Industry Association of San Diego County (“BIA”), because such
Discharge Prohibition was not subject to the iterative process. The State Board found as
follows in this regard: “The difficulty with this language, however, is that it is not
modified by the iterative process. To clarify that this prohibition also must be complied
with through the iterative process, Receiving Water Limitation C.2 must state that it is also
applicable to Discharge Prohibition A.2. ... Language clarifying that the iterative approach
applies to that prohibition is also necessary.” (State Board Order No. 2001-15, p. 9.)

The State Board further required that the Municipal NPDES permit challenged in
that case be modified because the permit language was overly broad, as it sought to apply
the MEP standard not only to discharges “from” MS4s, but also to discharges “into” MS4s,
with the BIA claiming that it was inappropriate to require the treatment and control of
discharges “prior to entry info the MS4,” and with the State Board agreeing that such a

regulation of discharges “infe” the MS4 was inappropriate. [/d at 9 [“We find that the
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permit language is overly broad because it applies the MEP standard not only to discharges
‘from” MS4s, but also to discharges “into’ MS4s.”].)

In State Board Order No. 91-04, the State Board specifically relied upon EPA’s
Stormwater Regulations, to find that: “Storm water discharges, by ultimately flowing
through a point source to receiving waters, are by nature more akin to non-point sources as
they flow from diffuse sources over land surfaces.” (State Board Order No. 91-04, p. 13-
14.) The State Board then relied upon EPA’s Preamble to said Stormwater Regulations,
and quoted the following from the Regulation:

For the purpose of [national assessments of water quality], urban
runoff was considered to be a diffuse source for non-point source
pollution. From a legal standpoint, however, most urban runoff is
discharged through conveyances such as separate storm sewers or
other conveyances which are point sources under the [Clean Water
Act]. 55 FedReg. 47991. (State Board Order No. 91-04, p. 14;
emphasis added.)

The State Board went on to conclude that the lack of any numeric objectives or
numeric effluent limits in the challenged permit: “will not in any way diminish the
permit’s enforceability or its ability to reduce pollutants in storm water discharges
substantially. . . . Inaddition, the [Basin] Plan endorses the application of ‘best
management practices’ rather than numeric limitations as a means of reducing the level of
pollutants in storm water discharges.” (Id. at 14, emphasis added.) (A4lso see Storm
Water Quality Panel Recommendations to the California State Water Resources Control
Board — The Feasibility of Numeric Effluent Limits Applicable to Discharges of Storm
Water Associated with Municipal, Industrial and Construction Activities, June 19, 2008, p.
1 [“MS4 permits require that the discharge of pollutants be reduced to the maximum extent
practicable (MEP)”], and p. 8 [“It is not feasible at this time to set enforceable numeric
effluent criteria for municipal BMPs and in particular urban dischargers.”]; State Board
Order No. 98-01, p. 12 [“Storm water permits must achieve compliance with water quality
standards, but they may do so by requiring implementation of BMPs in lieu of numeric

water quality-based effluent limits.”]; and State Board Order No. 2001-11, p. 3 [“In prior

Orders this Board has explained the need for the municipal stormwater programs and the
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emphasis on BMPs in lieu of numeric effluent limitations.”].)

It is further important to note that this interpretation of the term “stormwater” as
including “urban runoff,” has been agreed to by both the Regional and State Boards, as
well as by the NRDC, Heal the Bay, and the Santa Monica Baykeeper. Specifically, in the
State and Regional Boards’ Opening Appellate Brief in the Arcadia Case, they agreed that
the term “stormwater” is to include “urban runoff,” where they stated as follows:

“Storm water,” when discharged from a conveyance or pipe (such
as a sewer system) is a “point source” discharge, but stormwater
emanates from diffuse sources, including surface run-off following
rain events (hence “storm water””) and urban run-off. (See the

B&J;rds)’ Opening Appellate Brief in the Arcadia Case; emphasis
added.

This definition of the term “storm water” as including “urban runoff,” was similarly
accepted by the NRDC, the Santa Monica Baykeeper, and Heal the Bay (collectively,
“Intervenors”) in the Acadia Case, where they stated in their briefing as follows:

For ease of reference, throughout this brief, the terms “urban
runoff” and “stormwater” are used interchangeably to refer
generally to the discharges from the municipal Dischargers’ storm
sewer systems. The definition of “stormwater” includes “storm
water runoff, snow melt runoff, and surface runoff and drainage.”
(40 C.F.R. § 122.26(b)(13).) (See Intervenors’ Opening Appellate
Brief in the Arcadia Case.)

In sum, in light of the plain language of the federal regulation defining the term
“storm water” to include “urban runoff,” i.e., “surface runoff” and “drainage” in addition
to “storm water” and “snow melt,” and given the admissions by the State and Regional
Boards and the Intervener Environmental Groups in the Acadia Case, it is clear that the
term “storm water” as defined in the federal regulations, includes “surface runoff and
drainage,” i.e., “dry weather” runoff. Accordingly, there is no basis to treat “dry-weather

runoff” any more stringent under the CWA than wet weather, and as such, there is no basis

to apply a different standard than the MEP standard to dry weather.
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G. The Permit Terms Requiring Compliance With Numeric Limits. Irrespective
Of The MEP Standard, Along With The New “Discharge Prohibitions”
Terms, Were Not Adopted In Accordance With The Requirements Of CWC
§§ 13000, 13263 And 13241.

The receiving water limits in Part V of the Permit, the WQBEL requirements in
Part IV.A(2) of the Permit, the incorporation of the WL As from the various TMDLs into
Part VLE of the Permit as numeric WQBELSs, and the “Discharge Prohibitions™ language
in Part III.A of the Permit, were not developed in accordance with the requirements of
State law. With each of these Permit terms, the Regional Board is seeking (at different
points in time) to require strict compliance with numeric limits, irrespective of whether
such terms will result in the need to develop and implement “impracticable” BMPs that are
not technically and/or economically feasible or cost effective. By imposing requirements
that go beyond the MEP standard as defined in the Permit itself, i.e., by adopting Permit
terms that will result in cities having to implement “impracticable” BMPS to comply with
such terms, the Regional Board is, by definition, seeking to impose Permit terms that go
beyond the requirements of federal law, and similarly, that are contrary to CWC sections
13241, 13263 and 13000.

As discussed above, federal law only require that municipal storm sewer
dischargers “reduce the discharge of pollutants to the maximum extent practicable,” and
specifically does not require that such dischargers comply with numeric effluent limits.
(See, e.g. Defenders, supra, 191 F.3d 1159, 1165; also see Divers’ Environmental, supra,
145 Cal.App.4th 246, 256, where the court found that: “In regulating stormwater permits
the EPA has repeatedly expressed a preference for doing so by the way of BMPs, rather
than by way of imposing either technology-based or water quality-based numerical
limitations.”) As such, any attempt to impose numeric limitations as set forth in the
Permit, requires compliance with the requirements of the California Porter-Cologne Act,
namely in this instance, CWC sections 13263, 13241 and 13000.

It is evident from the plain language of the definition of MEP, that the Regional
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Board’s desire to force Permittees to attempt to comply with numeric limits is nothing
more than an attempt to impose requirements on the Permittee that are not technically or
economically feasible, or otherwise cost effective, and thus, that are not “reasonably
achievable” or otherwise in compliance with the requirements of State law. In fact, the
“maximum extent practicable” standard, as defined in the Permit and in the Chief Counsel
Memo, requires the imposition of “practicable” BMPs only, considering the technical
feasibility and costs of doing so, including whether the costs “of implementing the BMP
have a reasonable relationship to the pollution control benefits to be achieved.” (Permit,
Appendix A, p. A-11.)

Similarly, as discussed below, CWC sections 13241, 13263 and 13000 all directly
or indirectly require a consideration of “economics,” as well as whether the terms in
question are “reasonable achievable,” including a balancing of the benefit of the
requirement, e.g., “‘the total values involved, beneficial and detrimental, economic and
social, tangible and intangible” (CWC § 13000), the “water quality conditions that could
reasonably be achieved through the coordinated control of all factors which affect water
quality in the area” (CWC § 13241), and the need to “take into consideration the
beneficial uses to be protected” and the “water quality objectives reasonably required for
that purpose” (CWC § 13263(a).)

Accordingly, the Permit terms that go beyond a maximum “practicability” standard
will, by definition under the terms of the Porter-Cologne Act, go beyond what the
Regional Board has the authority to impose under California law. In essence, as a matter
of law, permit terms that go beyond “maximum practicability” are terms that go beyond
the balancing, reasonableness and economic considerations and other considerations
required before any such permit terms can lawfully be imposed under California law.
Here, because, as the courts have found, the imposition of numeric limits in a municipal
storm water permit go beyond what is required under federal law, i.e., go beyond the MEP
standard as discussed above, by definition they also go beyond the Regional Board’s

authority under State law. (See CWC §§ 13241, 13263 and 13000.)
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Under the California Supreme Court’s holding in Burbank v. State Board (2005) 35
Cal.4th 613 (“Burbank™), a regional board must consider the factors set forth in sections
13263, 13241 and 13000 when adopting an NPDES Permit, unless consideration of those
factors “would justify including restrictions that do not comply with federal law.” (/d. at
627.) As stated by the Burbank Court, “Section 13263 directs Regional Boards, when
issuing waste discharge requirements, to take into account various factors including
those set forth in Section 13241.” (Id. at 625, emphasis added.) Specifically, the Burbank
Court held that to the extent the NPDES Permit provisions in that case were not compelled
by federal law, the Boards were required to consider their “economic” impacts on the
dischargers themselves, with the Court finding that such requirement means that the Water
Boards must analyze the “discharger’s cost of compliance.” (Id. at 618.)

The Court in Burbank thus interpreted the need to consider “economics” as
requiring a consideration of the “cost of compliance” on the cities involved in that case.
(Id. at 625 [“The plain language of Sections 13263 and 13241 indicates the Legislature’s
intent in 1969, when these statutes were enacted, that a regional board consider the costs
of compliance when setting effluent limitations in a waste water discharge permit.”’].)
The Court further recognized that the goals of the Porter-Cologne Act as provided for
under Section 13000 are to “attain the highest water quality which is reasonable,
considering all demands being made and to be made on those waters and the total values
involved, beneficial and detrimental, economic and social, tangible and intangible.” (Id.
at 618, citing § 13000.) Moreover, under section 13263(a), waste discharge requirements
developed by the Regional Board: “shall implement any relevant water quality control
plans that have been adopted, and take into consideration the beneficial uses to be
protected, the water quality objectives reasonably required for that purpose, other waste
discharges, the need to prevent nuisance, and the provisions of Section 13241.”

(§ 13263(a).)
In addition, section 13241 compels the Boards to consider the following factors

when developing NPDES Permit terms:
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1 (a)  Past, present, and probable future beneficial uses of water.
2 (b)  Environmental characteristics of the hydrographic unit
under consideration, including the quality of water available
3 thereto.
4 (¢)  Water quality conditions that could reasonably be achieved
through the coordinated control of all factors which affect water
5 quality in the area.
6 (d)  Economic considerations.
7 (e) The need for developing housing in the region.
8 (f)  The need to develop and use recycled water.
9 1(§ 13241.) In a concurring opinion in the Burbank case, Justice Brown made several
10 | significant comments regarding the importance of considering “economics” in particular,

11 | and the Section 13241 factors in general, when adopting an NPDES Permit that includes

12 | terms not required by federal law:

13 Applying this federal-state statutory scheme, it appears that
throughout this entire process, the Cities of Burbank and Los

14 Angeles (Cities) were unable to have economic factors considered
because the Los Angeles Regional Water Quality Control Board

15 (Board) — the body responsible to enforce the statutory framework
— failed to comply with its statutory mandate.

16
For example, as the trial court found, the Board did not consider

17 costs of compliance when it initially established its basin plan, and
hence the water quality standards. The Board thus failed to abide

18 by the statutory requirements set forth in Water Code section
13241 in establishing its basin plan. Moreover, the Cities claim

19 that the initial narrative standards were so vague as to make a
serious economic analysis impracticable. Because the Board does

20 not allow the Cities to raise their economic factors in the permit
approval stage, they are effectively precluded from doing so. As a

21 result, the Board appears to be playing a game of “gotcha” by
allowing the Cities to raise economic considerations when it is not

22 practical, but precluding them when they have the ability to do so.
(Id at 632, J. Brown, concurring; emphasis added.)

23
Justice Brown went on to find that:

24
Accordingly, the Board has failed its duty to allow public

25 discussion — including economic considerations — at the required
intervals when making its determination o