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BY ELECTRONIC MAIL

Steven H. Blum, Esq.

State Water Resources Control Board

901 P Street

Sacramento, CA 95814

Re:
Double Wood Golf Course
Dear Mr. Blum:



Continuing the discussion of our letter of February 11, 2000 (as to which by the way we have not heard any comment from you): it seems to us that since it is now clear that Double Wood is not getting any mitigation credit for riparian habitat in the restored reach of Toroges Creek, but must rely on its mitigation in other places, the elements of the mitigation plan are the creation of 6.4 acres of riparian habitat along the three creeks, the restoration of the channel of Arroyo Agua Fria Creek and the creation of 2.05 acres of Waters of the United States in the channels and seasonal ponds.  This is not quite the same as what we said in our previous letter, but it does allow a distinction between the mitigation (for which Double Wood will bond through the MPB) and the construction project as a whole (which will be bonded in part through the grading bond for the benefit of the City of Fremont).   We do not believe that Double Wood should be required to bond the entire project for the benefit of the agencies concerned with mitigation.  We believe that it is standard practice is to bond the mitigation separate from the construction of the project.



Table 1 lists the elements of the mitigation plan and the estimated total initial cost as $354,000.00.  That estimate is based on the opinions of Double Wood’s consultants.  They have taken into account known costs of the construction of similar elements.  Obviously, at this stage no formal bids have been made for the construction work.  “Success” for each of these elements is defined in Table 1 or in the documents cited in Table 1, including both “final site goals” and interim success criteria to be applied at specific times.



Table 2 shows the contingencies, the likely fixes, and estimates of costs.  This amounts to $606,550.00.



The total is $960,550.00, but Double Wood stands by its offer of a bond in the sum of $1,000.000.00, provided that there is agreement on a satisfactory rollback schedule.  Double Wood believes this is a large sum in light of the size of the project and in comparison to other projects, but is certainly willing to listen to your opinions on that question.



Table 3 shows the proposed formula for rollback (assuming an initial $1,000,000.00 bond rather than the smaller amount calculated.)  The rollback concept is justified on three grounds:  the initial cost of construction is not a repeatable expense; substantial expenses listed are for annual routine monitoring and maintenance; and Double Wood’s experts opine that any contingencies that do arise are more likely to arise near the beginning of the 10 year monitoring process than near the end.  If intermediate standards are not met in a timely fashion, the rollback is delayed but can be made one those criteria are met.



I look forward to your thoughts on these figures and on the concepts involved.








Very truly yours,








GONSALVES & KOZACHENKO

  






Alan L. Reeves








Attorney at Law

	TABLE 1

PROPOSED MITIGATION



	Element  


	Estimated Initial Cost
	Success Criteria 

	6.4 acres  of Riparian Habitat

[Toroges Creek 

= 2.00 acres

Arroyo Agua Fria Creek = 4.00 acres

Creek B = 0.40 acres]


	$224,000.00

At $35,000.00
 an acre.


	Vegetation Performance and Success Criteria:  Pages 22-30, H.T. Harvey & Associates, Supplemental Mitigation and Monitoring Plan (October 1998)

Wildlife Success Criteria:  Pages 30-33, H.T. Harvey & Associates, Supplemental Mitigation and Monitoring Plan (October 1998)



	Recreation of channel – Arroyo Agua Fria


	$130,000
	Arroyo Agua Fria Creek Channel Success Criteria:  Pages 34-35, H.T. Harvey & Associates, Supplemental Mitigation and Monitoring Plan (October 1998)



	Seasonal Ponds
	Already constructed and functioning as wetlands


	Achievement of 0.11 acres of US Waters

	
	TOTAL ESTIMATED INITIAL COST = 

$354,000.00


	


	TABLE 2

MONITORING, MAINTENANCE AND CONTINGENCIES



	Element  
	Contingency
	Remedial Measures


	Estimated Cost

	Riparian Habitat
	Monitoring and routine maintenance of riparian habitat for 10 years


	Replacing dead plants, fixing sprinkler systems, controlling weeds, and similar measures
	$ 320,000.00 

Basis is 6.4 acres x $5,000.00 x 10 years



	
	 Failure of riparian habitat 

To the extent not covered by  routine maintenance. Including any loss of plants on account of potential erosion of  restored flood plains and  also any unforeseen and unlikely contingency.


	Various remedial measures, depending on the causes of the problem.


	$100,000.00

	Recreation of channel – Arroyo Agua Fria
	Regular monitoring over 10 years (including annual surveys and reports and inspections during winter)


	N/A
	$75,000.00

	
	Actively incising into the bed or flood plain 


	Additional cobble and (small) boulder sized material would be installed to fortify the bed or banks of the low flow channel.  (October Plan at page 35.)


	$20,000 

Basis is  4-5 days of labor/supervision  + materials

	
	Erosion/scour jeopardizing the stability or function of boulder cascades or native material revetments;


	The local hydraulic and geomorphic conditions would be assessed and additional stabilizing elements-added as necessary.  (October Plan at page 35.)


	$17,000 

Basis is 4 days + materials

	
	Flood plain erosion resulting in the loss of large numbers of plantings and/or surface erosion control material


	The significance of any impact on flood plain vegetation would require the cooperative assessment of the project hydrologist and biologists.  Significant damage would be likely to occur only during a severe flood during the first or second winter season.  Where such damage was evident, additional surface erosion control measures and plantings would likely be implemented.  


	$ 31,550.00

$20,000 for installation of additional cobble/boulder material on narrow flood terraces and upper banks plus $11,550.00 for restoration of habitat (.33 acres x $35,000.00  an acre).



	
	Channel sedimentation causing channel re-alignments which threaten the integrity of adjacent and downstream channel/bank stabilization


	Minor excavation and restructuring
	$10,000.00

Low probability given size of watershed; minor excavation and restructuring of 3-4 weirs



	Channel and Wetlands Restoration as a whole and 


	Failure to achieve 2.05 acres of US Waters
	Creation of additional U.S. Waters onsite or offsite.

	$50,000.00 

Estimate



	
	
	
	TOTAL ESTIMATE FOR CONTINGENT REMEDIAL MEASURES =

$ 606,550.00




TABLE 3

ROLLBACK SCHEDULE

	YEAR

after end of constr’n
	CRITERIA
	REDUCTION
	MINIMUM POSSIBLE REMAINING AMOUNT



	
	Initial Amount of Bond


	
	$1,000,000.00

	1
	Completion of all elements of the mitigation plan in conformity with construction plans


	$354,000.00

$39,500.00

	$606,500.00

	3
	Establishment of proposed acres of US Waters and of riparian habitat and satisfaction of Year 3 performance criteria stated in mitigation plan and satisfaction of criteria for channel stability


	$79,000.00

$100,000.00

	$427,500.00

	5


	Satisfaction of Year 5 performance criteria stated in mitigation plan and satisfaction of criteria for channel stability


	$79,000.00

$100,000.00


	$248,500.00

	8


	Satisfaction of Year 8 performance criteria stated in mitigation plan and satisfaction of criteria for channel stability


	$118,500.00

	$130,000.00

	10


	Satisfaction of final criteria
	Remaining amount
	Zero


�	The Supplemental Mitigation and Monitoring Plan used a figure of $50,000.00 per acre, but that included three years of routine monitoring and maintenance which is included here under a separate heading. 





� 	Initial construction costs.





�	Monitoring and routine maintenance for one elapsed year





�	Monitoring and routine maintenance for two further elapsed years (end of third year)





�	A recognition that the risk of serious problems decreases with time if intermediate criteria are met





�	Monitoring and routine maintenance for two further elapsed years





�	A recognition that the risk of serious problems decreases with time if intermediate criteria are met





�	Monitoring and routine maintenance for three further elapsed years
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