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March 17, 2000

BY ELECTRONIC MAIL

	Alan L. Reeves, Esq.

Gonsalves & Kozachenko

47460 Fremont Boulevard

Fremont, CA 94538
	


Dear Mr. Reeves:

DOUBLE WOOD GOLF COURSE, BOND & MITIGATION MONITORING

I have discussed with my client the Bond and Mitigation Monitoring proposal that you presented in a letter dated February 29, 2000.  The basic concepts, amounts and format of the proposal are acceptable to Mr. Pettit.  After comparing the proposal to the success criteria outlined in the H.T. Harvey & Associates, Supplemental Mitigation and Monitoring Plan, we have a few comments and would recommend a few changes, as set out below.

1.
Your proposal provides for a 10-year bond, with no amount remaining after 10 years.  The Harvey success criteria provide for the possibility of a longer-than-10-year monitoring period, if success falls below a stated threshold.  Similarly, the Bond must track whatever period is necessary to ensure that the mitigation is successful.  The final amount should not be released until a final report is submitted and approved by the State Water Resources Control Board (or the Executive Director).  In other words, an adequate portion of the bond must remain in place until all success criteria have been met to the satisfaction of the State Board.

2.
In Table 3, you propose to reduce the bond amount from $1,000,000.00 to $606,500.00 after the first year, measured from the “end of construction.”  We believe that initial amount should be maintained for an additional year (two years total) to ensure overall project stability and provide funding in the event of a catastrophic or large-scale failure.  It is impossible to know at what point in the year the construction will be completed.  We believe that one year from completion of construction may not be enough time to ensure that the overall project will remain viable.

3.
We believe that each reduction proposed in Table 3 should be conditioned on concurrence by the State Water Resources Control Board (or the Executive Director), based on an evaluation of the success of each phase of the mitigation proposal at the time the reduction is proposed, and an evaluation of the amount of future expenditure that may be needed for corrective action.  The Board should retain some flexibility at each rollback stage to ensure that success criteria have been met or to delay each rollback if necessary.

4.
The Harvey monitoring plan, at page 26, calls for annual inspections to be conducted between June and October of each year.  The Harvey plan also calls for photo-documentation “to record any events that may have a significant effect on the success of restoration, such as flood, fire, or vandalism.”  Harvey Report at 29.  This intimates that there will be some inspections made of the mitigation sites after events that could cause failure of the mitigation.  We believe that, due to the seasonal nature of impacts that could cause problems with the continued success of the mitigation, inspections or some other form of monitoring should occur after such significant events to ensure that the project remains viable, and that if some failure or problem has occurred, it is caught quickly and rectified.

In addition to the above, we only wish to point out that the figure in Table 3, Year 8 assumes that there will be no change in annual monitoring costs over the 10 or more years the Bond and Mitigation Monitoring requirement remain in effect.  We point this out only for your consideration.

Please feel free to contact me at 916.657.2073 if you would like to discuss the matter further.

Sincerely,  

Steven H. Blum

Staff Counsel

Winston H. Hickox


Secretary for


Environmental


Protection
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