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	In a letter dated July 29, 1999, Mr. Philip Wyels, Staff Counsel to the State Water Resources Control Board (SWRCB) advised all interested parties that a dispute between the Executive Director of the SWRCB and Double Wood Investment Inc. (Double Wood) would be subject to alternative dispute resolution through non-binding mediation.  Double Wood had filed a petition with the SWRCB for reconsideration of the Executive Director’s decision to deny water quality certification for the proposed Double Wood Golf Course in Fremont, Alameda County, California. 





The undersigned was retained to conduct the mediation process.   The designated parties to this mediation were the City of Fremont, the Citizens’ Committee to Complete the Refuge (the Citizens’ Committee), the Executive Director of the State Water Resources Control Board and Double Wood Investment, Inc.  In addition, staff of the Regional Water Quality Control Board, San Francisco Bay Region and members of the public were invited to and attended the mediation sessions.  Assisting the mediator in this process were Lester J. Levy, Esq. and Michael C. Kavanaugh, Ph.D, P.E..





	The mediation proceeded at the Marriott Hotel in Fremont, California, on February 14 and 15, 2000.    The final mediation session was held on March 21, 2000.  Notice was provided to interested parties including members of the public in advance of the mediation sessions.  Numerous telephone conferences and interim meetings were held to discuss procedural and technical aspects of the mediation.   There were  site inspections at which all parties were represented. Reports were issued to all designated parties, on a weekly basis, summarizing all mediation-related activities.





	The following is an agreed-upon listing of the key issues that were addressed in the mediation process and the positions of each of the designated parties at the conclusion of the mediation:





Terms and Conditions of a Mitigation Performance Bond





There is agreement between Double Wood and the Executive Director on all issues involving the bond with one exception.  Designation of theholder of the bond and the enforcing party is still under discussion between the Executive Director and the City of Fremont.  





The Citizens’ Committee disagrees (1) that the proposed amount of the bond is adequate, (2) that the proposed term of the bond is adequate, and (3) that the roll back provisions are appropriate.





See Attached Letters: From Gonsalves & Kozachenko (on behalf of Double Wood dated February 29, 2000 and from Steve Blum (on behalf of Walt Pettit) dated March 20, 2000





Responsibility for, and Content of CEQA Documents





The City as the lead agency has initiated the additional CEQA analysis, which is currently underway.





The Possible Effect of Avalon Homes’ Proposed Creek B Repairs on the Double Wood Project and Mitigation Measures





No consensus was reached on this issue.





The Citizens’ Committee believes that the   newly proposed work by Avalon Homes in Creek B and necessary  mitigation measures for that work should be considered in connection with water quality certification for the Double Wood project in light of the repeated and ongoing repairs required by the Avalon Homes project.





Double Wood and the City of Fremont believe that the Avalon Homes repair project and mitigation measures will have no adverse effect on Double Wood’s proposed mitigation measures in Creek B.  Both the City of Fremont and Double Wood believe the two projects are separate and should be considered separately.  Furthermore, Double Wood and the City of Fremont disagree that there have been repeated and ongoing repairs required by the Avalon Homes project.





The Content and Approval Process for the Water Quality Monitoring Plan





The parties agree that the process will proceed in due course and will involve a public comment period before the City of Fremont.





The parties disagree whether  the level of detail is sufficient at this point in the certification process.








The Content and Approval Process for the Integrated Pest Management Plan





The parties agree that the process will proceed in due course and will involve a public comment period before the City of Fremont.





The parties disagree whether  the level of detail is sufficient at this point in the certification process.





Design Issues: 





The following design issues for the proposed project were identified by the parties and discussed in the mediation: 





Adequacy of Mitigation





Creek Crossings and Playovers





Set Backs From Creeks





Mitigation Areas





Creek Maintenance and Management





Positions of the Parties:





a.	The City of Fremont and Double Wood are in agreement that Double Wood’s project design adequately addressed the five issues identified.


The Executive Director is in agreement that the mitigation is adequate  (issue 6a.) and took no position on issues 6.b. through 6.e.  





The Citizens’ Committee and Double Wood were unable to reach agreement on the issues raised by the Citizens’ Committee regarding the design of the project as proposed by Double Wood.





Creek B Alternative


In response to a request from the Citizens’ Committee, Double Wood undertook an evaluation of an alternative design of the golf course, designated in the mediation as the “Creek B Alternative.”  





There was considerable discussion regarding the Creek B alternative. Double Wood and the Citizens’ Committee did not reach consensus on the issue of whether the Creek B alternative is a viable alternative. 





The Executive Director did not take a position on this issue.





The City of Fremont considered project alternatives as part of its approval of the Subsequent Environmental Impact Report.





Whether the October 8, 1998 Mitigation Proposal was Sufficiently Developed 





Based on additional information, most importantly the proposed Arroyo Agua Fria restoration plan, submitted by Double Wood during the mediation process, the Executive Director is now satisfied that it is no longer a concern.





Potential Liability Issues in Approving Mitigation Plan for Arroyo Agua Fria Creek (as it relates to rip-rap)





a.   This issue was discussed in the mediation and the Executive Director is now satisfied that it is no longer a concern.  Double Wood has confirmed that there is no legal basis for concluding that the State Board might assume liability for project design if it approves the project.





SWRCB May Incorporate City’s Conditions into Certification





The parties agree that the SWRCB may incorporate any of the conditions of approval for project implementation established by the City of Fremont and approved by the City Council.
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