
STATE WATER RESOURCES CONTROL BOARD 
BOARD MEETING SESSION - DIVISION OF FINANCIAL ASSISTANCE 

DECEMBER 14, 2010 
 
 

ITEM 6 
 
SUBJECT 
 
CONSIDERATION OF A RESOLUTION AUTHORIZING FUNDING FROM THE CLEAN 
WATER STATE REVOLVING FUND (CWSRF) TO THE YUROK TRIBE (TRIBE) 
SUSTAINABLE FORESTRY AND PROTECTION OF THE WEITCHPEC, KE’PEL, AND 
PECWAN CREEK TRIBUTARIES TO THE KLAMATH RIVER, (PROJECT), CWSRF PROJECT 
NO. C-06-5348-110 
 
DISCUSSION 
 
The Expanded Use Program of the Clean Water State Revolving Fund (CWSRF) authorizes 
funding for projects that implement the “Plan for California’s Nonpoint Source Pollution Control 
Program” (NPS Plan).  The Yurok Tribe is seeking financial assistance from the CWSRF 
Program and the State Water Resources Control Board (State Water Board) to purchase land in 
the Klamath River watershed and implement forestry watershed protection measures identified 
in the NPS Plan. 
 
On March 9, 2009, Western Rivers Conservancy (WRC) submitted an application to the State 
Water Board on behalf of the Yurok Tribe requesting a 30-year, zero percent interest loan in the 
amount of $18,750,000 for the purchase of approximately 22,237 acres of forest land along the 
Lower Klamath River in Humboldt County.  Over the last year and a half, staff has worked 
extensively with the Tribe, reviewing Project components, evaluating various sources of 
repayment, reviewing complex legal issues, and participating in meetings to discuss roles and 
responsibilities of various agencies in implementing management measures on the acquired 
land.  In November 2010, Division of Financial Assistance (Division) staff issued a Project 
Approval letter. 
 
The Project is located in Humboldt County along approximately 20 miles on the east bank of the 
Klamath River.  The Tribe will use the CWSRF loan to purchase approximately 22,237 acres 
within the Pecwan, Ke’pel and Weitchpec Creek watersheds, tributaries to the Klamath River in 
Humboldt County.  There are three tracts in the acquisition.  The Weitchpec Tract is located just 
north of the town of Weitchpec at the merge of the Trinity and Klamath Rivers, and the 
intersection of Highway 169 and Highway 96.  The Ke’pel Creek Tract is located approximately 
6 miles northwest of the Weitchpec Tract, near Ke’pel Flat.  The Pecwan Tract is located 
approximately 3 miles north of the Ke’pel Tract, east of the town of Pecwan.  The three tracts 
are referred to as the Phase I land acquisition and are shown in Exhibit A: Project Location. 
 
The first step for implementation of these watershed protection measures is through the land 
acquisition.  The land is currently owned by Green Diamond Resource Company (GDRC), a 
timber company, and Western Rivers Conservancy (WRC), an environmental holding non-profit.  
When the Tribe first applied for CWSRF funding for the Project, the land was owned by GDRC.  
WRC has agreed to purchase approximately 9,608 acres of the Project property from GDRC on 
behalf of the Tribe. 
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The Tribe will use CWSRF funds to repay bridge loans used to acquire a portion of the land and 
purchase the remaining acreage, and take title to the land.  Once the Tribe takes title, it will 
implement management measures that provide salmon protection, water quality improvement, 
and restoration of meadows that traditionally supported subsistence hunting and gathering.  The 
Yurok Tribe’s management actions include, but are not limited to: enforcement of the Tribe’s no 
pesticide use policy, increased stream buffering, longer timber harvest rotations, no clear 
cutting, road decommissioning, and the setting aside of carbon reserves. 
 
To ensure the timber harvest elements of the Project are consistent with the California NPS 
Plan and evolving lower Klamath River Total Maximum Daily Loads (TMDLs), the Tribe will 
enter into a Cooperative Agreement with the North Coast Regional Water Quality Control Board 
(North Coast Regional Water Board), State Water Board, California Department of Forestry and 
Fire Protection (Cal Fire) and Bureau of Indian Affairs (BIA), and incorporate it as a required 
element of the financing agreement.  Prior to harvest, the Yurok will develop a Forest 
Management Plan.  The Cooperative Agreement will outline roles and responsibilities, and a 
process for approving Yurok's Forest Management and Timber Harvest Plans, and 
implementing management measures that are protective of water quality.  This Cooperative 
Agreement will run with the land, and be recorded with the Humboldt County Recorder, as well 
as with the BIA.  A draft of the Yurok Acquisition Cooperative Agreement is included as  
Exhibit B. 
 
For portions of the Properties acquired by the Tribe outside the Yurok Reservation (“off-
Reservation”), the State Water Board and the North Coast Regional Water Board will exercise 
regulatory authority over water quality standards (“WQS”) and nonpoint source (“NPS”) pollution 
management activities, and Cal Fire will exercise regulatory authority over forestry practices.  
For portions of the Properties acquired by the Tribe within the Yurok Reservation (“on-
Reservation”), Region IX of the United States Environmental Protection Agency and the Tribe 
will exercise regulatory authority of WQS and NPS management activities, and the BIA and the 
Tribe will exercise regulatory authority over the Tribe’s forestry practices. 
 
To protect aquatic habitat on the purchased land, the Yurok Tribe will (1) adopt Green Diamond 
Resource Company’s existing Aquatic Habitat Conservation Plan (AHCP) and (2) sign an 
Implementing Agreement with the National Marine Fisheries Service and United States Fish and 
Wildlife Service (Services).  The existing AHCP applies to 416,000 acres owned by GDRC in 
Del Norte and Humboldt Counties.  It is intended to conserve habitat for, and mitigate impacts of 
forestry activities on seven aquatic species, including:  Coho salmon, Steelhead trout, Chinook 
salmon, Coastal cutthroat trout, Rainbow trout, Southern torrent salamander, and Tailed frog.  
The Yurok Tribe and the Services have negotiated an AHCP that will become effective following 
the land acquisition.  The adopted AHCP will be enforceable by the Services within the 
reservation boundaries through the Implementing Agreement that would be developed as part of 
the Project.  North Coast Regional Water Board, Cal Fire, and the Services have agreed that 
the AHCP will also be enforceable by the Services outside the reservation boundaries on tribally 
held land, but that such enforceability does not constitute an abdication of state regulatory 
power by any of the parties.  
 
ENVIRONMENTAL IMPACT 
 
Division staff conducted a Tier II environmental review, reviewed the Project information, and 
determined that the Project will not result in any significant adverse water quality impacts.  
There are no special environmental conditions.   
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Division staff reviewed and considered the Project information and found that the Project 
qualifies for a Class 6 categorical exemption from the California Environmental Quality Act 
(CEQA) for basic data collection, research, experimental management, and resource evaluation 
activities; a Class 13 categorical exemption from CEQA for acquisition of lands for wildlife 
conservation purposes including preservation of fish and wildlife habitat; and a Class 25 
categorical exemption from CEQA for transfers of ownership of interest in land to preserve 
existing natural conditions and historical resources (CEQA Guidelines, Sections 15306, 15313, 
and 15325).  Division staff also found that the Project qualifies for a statutory exemption (CEQA 
Guidelines, Section 15262) from CEQA for feasibility and planning studies for possible future 
actions which have not been approved, adopted, or funded by the State Water Board.   
 
Based on this review, staff determined that the Project will not result in any significant adverse 
water quality impacts.  Division staff will file a Notice of Exemption with the State Clearinghouse 
following the State Water Board funding approval of the Project.  
 
FISCAL IMPACT 
 
Financial Analysis: 
 
A November 4, 2010 credit review analyzed the Tribe’s ability to enter into a financing 
agreement for the amount of $18,750,000 for the purchase of forestry land located within the 
Yurok Ancestral Territory.  The credit review provided recommendations regarding the financing 
agreement terms, maximum CWSRF financing amount, financial capacity and reserve fund 
requirements for the financing agreement. 
 
The Tribe’s estimated median household income (MHI) for 2009 is $46,190, approximately  
77 percent of the State of California MHI.  With a population of 1078, the Tribe qualifies as a 
small disadvantaged community. 
 
Based on the most recent cash flow analysis submitted September 8, 2010; the average 
operations and maintenance costs are estimated to be $ 2,991,053 per year for the term of the 
financing agreement.  The average net revenues from timber harvesting and carbon reserve 
revenues are estimated at $1,003,334.  The carbon reserve revenues are scheduled to begin 
during fiscal year 2011, and appear sufficient to provide the necessary funds for the first debt 
service payment, due one year from close of escrow.  The Tribe has no outstanding debt 
secured by the timber harvest and carbon reserve revenues from Phase I lands. 
 
Security and Source of Financing Repayment: 
 
The Tribe proposes to dedicate the timber harvest revenues and carbon reserve revenues from 
the Phase I purchased property to the repayment of the proposed financing agreement.  The 
Tribe has requested extended term financing with a zero percent interest rate based on their 
status as a small disadvantaged community. 
 
After completing an affordability analysis to determine if the extended term is necessary to make 
the project affordable for the Yurok Tribe, Division staff determined that a term of twenty-five 
years is an affordable term option for the financing agreement.  Based on the affordability 
analysis, staff are recommending the twenty five year term for the financing agreement. 
 
A financing agreement for the amount of $18,750,000 for an extended term of twenty five years 
at the requested interest rate of zero percent will have a debt service of $750,000.  When the 

 3



total debt service is compared to the average net revenues the result is 1.12 times coverage.  
This exceeds the CWSRF requirement that net revenues be at least 1.10 times the total debt 
service.  Since there is no senior debt, the senior debt coverage requirement is not applicable.   
 
Due to the fact that the timber harvest and carbon reserve revenues are vulnerable to natural 
catastrophe such as fire and pest infestation; and because the sale of timber and carbon 
reserves are not guaranteed with long term sales contracts; the revenues securing the financing 
agreement are considered high risk.  A first lien will be recorded by the Tribe on the three land 
tracts to be purchased in favor of the State Water Board as additional collateral for the financing 
agreement.  
 
Comparative Revenue and Expense Analysis: 
 
The cash flow model for timber harvest revenues and expenses was based on the Appraisal 
Report prepared by JE Fleming & Associates in March, 2009.  The projected revenues and 
expenses for the next six fiscal years are summarized below: 
 
Fiscal Year 2010/11 2011/12 2012/13 2013/14 2014/15 2015/16 2016/17 
Timber 
Harvest 
Revenue $0 $0 $2,708,251 $2,911,370 $3,129,723 $3,148,002 $3,247,164 
CCAR 
Carbon 
Revenue $975,949 $945,387 $442,023 $296,631 $163,875 $163,875 $163,875 
Total 
Operating 
Revenue $975,949 $945,387 $3,150,274 $3,208,001 $3,293,598 $3,311,877 $3,411,039 
Timber 
Harvest 
Expense $83,356 $85,439 $2,289,860 $2,347,108 $2,405,785 $2,392,957 $2,452,782 
CCAR 
Carbon 
Expense $51,360 $18,704 $19,170 $19,650 $20,142 $20,646 $21,162 
Total 
Operating 
Expense $134,716 $104,143 $2,309,030 $2,366,758 $2,425,927 $2,413,603 $2,473,944 
Net 
Available 
for Debt 
Service $841,233 $841,244 $841,244 $841,243 $867,671 $898,274 $937,095 
Proposed 
Debt 
Service @ 
25 years $750,000 $750,000 $750,000 $750,000 $750,000 $750,000 $750,000 
Debt 
Service 
Coverage 
@ 25 year  1.12 1.12 1.12 1.12 1.16 1.20 1.25 
 
The Tribe will be required to establish a reserve fund equal to two year’s debt service prior to 
the close of escrow date.  A reserve fund in the amount of two year’s debt service is maintained 
so that in the event of non-payment there are funds available to make the payment. 
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It is recommended that the State Water Board approve the financing agreement for the 
maximum amount of $18,750,000 with the added collateral of a lien on the purchased 
properties.  The credit review dated November 4, 2010 is valid through December 31, 
2010.  Preliminary Funding Commitments issued after that date will be subject to 
additional financial review. 
 
The Tribe will enter into a carbon sequestration contract with a private party contingent on the 
purchase of Phase 1 lands, and subsequent registration on the California Carbon Action 
Registry (CCAR).  The Tribe will receive a payment of approximately $2.6 million within ten days 
of registering the carbon. WRC and GDRC listed the Project with CCAR in September, 2010; 
verification of carbon values are required by September, 2011; and registration of the Project 
will occur within a week following.  Because of the delay between the signing of the carbon 
sequestration contract and payment for the registered carbon, CWSRF funds will not be 
disbursed until the cash from the sale of carbon credits is deposited into a restricted reserve 
fund or the Tribe deposits an additional two years’ debt service ($1,500,00) into a restricted 
reserve fund.  The restricted reserve fund must be maintained until the cash from the sale of 
carbon credits is received by the Tribe.  Since the CCAR Protocol requires a Project to 
sequester carbon over a 100 year period, the Tribe must manage the portions of the Phase 1 
properties reserved for carbon so tree stands will remain beyond the 70-year rotation standard. 
 
FISCAL IMPACT ON THE CWSRF PROGRAM 
 
(as of 11/04/2010) SFY SFY SFY SFY SFY 
  2010-11 2011-12 2012-13 2013-14 2014-15 
Beginning Balance: $405,559,109  $101,857,377  $170,712,472  $340,918,812  $561,913,538  
Estimated Repayments $232,217,154  $242,217,154  $252,217,154  $262,217,154  $272,217,154  
Debt Service on Revenue 
Bonds  

($31,456,429) ($30,228,204) ($27,714,204) ($23,821,829) ($20,966,279) 

Estimated Capitalization 
Grants 

$67,144,221  $133,230,720  $28,800,000  $28,800,000  $28,800,000  

Local Match Credits $9,646,681  $1,275,747  $2,290,046  $916,685  $958,353  
Est. SMIF Interest: $2,700,000  $3,000,000  $3,000,000  $3,000,000  $3,000,000  
Estimated Disbursements ($539,442,874) ($227,044,713) ($86,660,281) ($50,117,284) ($23,236,984) 

Subtotal $146,367,862  $224,308,081  $342,645,186  $561,913,538  $822,685,782  
            
            
North Coast County Water 
District, #4998-110, 120 
(10/26/2010) 

($5,646,000) ($969,000)       

Goleta Sanitary District, 
#5092-110 (08/02/2010) 

($3,000,000) ($22,000,000)       

Sunnyslope County Water 
District, #5160-110 
(06/23/2010, 08/23/10) 

($5,096,669) ($7,829,260) 

  

    

Russian River County 
Sanitation District, #5201-
110 (10/25/2010) 

($2,100,000)   

  

    

Union Sanitary District, 
#5221-110 (10/25/2010) 

($552,516) ($1,550,677)       

LA County Sanitation 
District No.1, #5240-110 
(09/09/2010) 

($1,500,000)         

City of Seal Beach, #5310-
110 (10/07/10) 

($75,000) ($1,300,000) ($300,000)     
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Inland Empire Utilities 
Agency, #5333-110 
(10/25/2010) 

($1,510,000) ($13,000,000) ($320,000)     

Yurok Tribe, #5348-110 
(05/19/2010) 

($18,750,000) 
  

      

Sonoma Valley County 
Sanitation District, #5501-
110 (04/27/2010, 
08/02/2010) 

($4,100,000)       

  
Delta Diablo Sanitation 
District #5571-110 
(9/20/2010) 

($797,300) ($4,916,672) ($1,106,374)   

  
Sonoma Valley County 
Sanitation District, #7020-
110 (06/16/2010) 

($1,070,000) ($2,030,000) 

      
Earlimart Public Utility 
District, #7190-110 
(08/25/2010) 

($313,000)   

      
            
 Ending Balance  $101,857,377  $170,712,472  $340,918,812  $561,913,538  $822,685,782  

 
LEGAL 
 
Security for Financing:  In Resolution 10-01, the Tribe dedicated logging proceeds from the 
Project Site and proceeds from the sale of carbon credits generated from the Project to the 
repayment of the CWSRF financing agreement.  At the time of the CWSRF financing, the Tribe 
will have entered into a carbon credit agreement secured by the same sources of security 
pledged to this financing, but subordinate to the State Water Board’s security under this 
financing.  Prior to disbursement under this proposed CWSRF financing, the Tribe must certify 
that it has sufficient property rights to maintain its eligibility through implementation of the 
nonpoint source strategies identified earlier in the project approval letter.  The Tribe must agree 
to record liens on the property senior to all other liens.  The Tribe has provided a legal opinion 
from an Indian law specialist licensed to practice in California certifying that the Tribe has the 
legal authority to place liens in favor of the State Water Board on all such land, but 
recommending that liens only be placed on off- reservation parcels, due to a 2009 opinion by 
the Solicitor of the Department of Interior. 
 
Based on research conducted as of November 4, 2010, it appears that the Tribe can place liens 
on both the on-reservation and off-reservation parcels in favor of the State Water Board as 
security and that such liens may be enforceable for the life of the financing.  While federal law 
would facially appear to prohibit such liens, rulings by the Supreme Court and the Ninth Circuit 
appear to support such liens.  The most recent opinion by the US Department of Interior limits 
the enforceability of such liens to off-reservation parcels, but it is unclear whether that opinion 
would be dispositive.  
 
Ultimate Loss of State Jurisdiction:  In financing this land acquisition, the State Water Board will 
facilitate the transfer of lands from state jurisdiction into tribal jurisdiction.   
 
Sovereign Immunity Waiver:  The Tribe will agree to waive sovereign immunity from suit for the 
limited purposes of specific performance of the CWSRF financing agreement, including, but not 
limited to, loan repayment, implementation of the state’s nonpoint source strategies identified 
above, and implementation of the Cooperative Agreement referred to above. 
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Approval of this Project will not remove off-reservation parcels from the regulatory and taxing 
jurisdiction of the State.  It will remove on-reservation parcels from the State's and County’s 
regulatory jurisdiction, though likely not the respective taxing jurisdictions.  After repayment, 
when and if the Tribe chooses to place the parcels into federal trust status and the Bureau of 
Indian Affairs accepts such parcels into trust status, the parcels will then be beyond the 
regulatory and taxing power of the State and other local, non-Tribal government.  
 
REGIONAL WATER BOARD IMPACT  
 
The North Coast Regional Water Board is working to develop TMDLs for the Klamath River.  
The Project will complement those efforts by implementing forestry watershed protection 
measures identified in California’s NPS Plan.  The North Coast Regional Water Board will enter 
into a Cooperative Agreement to implement the Project. 
 
POLICY ISSUE 
 
Should the State Water Board:  

1. Approve a CWSRF preliminary funding commitment (PFC) to the Yurok Tribe in the 
amount of $18,750,000 at an interest rate of zero percent, and an extended term of  
25 years? 

2. Authorize the Deputy Director of the Division to issue the financing agreement and any 
amendments to implement the Project? 

3. Condition this approval by withdrawing the CWSRF PFC if the Tribe does not sign the 
financing agreement within 120 days of the issuance of the State Water Board approval, 
and allow Division staff the discretion to approve up to a 120-day extension of the PFC 
expiration date(s) for good cause? 

4. Condition this approval, as determined by the Tribe’s credit review, with the following? 

a) The Tribe will establish a Reserve Fund equal to two year’s debt service prior to 
the close of escrow date, 

b) The Tribe will provide a contract signed by the purchasing company, for the 
purchase of CCAR carbon reserves to the CWSRF on the close of escrow date.  
Funds cannot be disbursed until the cash from the sale of carbon credits is 
deposited into a restricted reserve fund or the Tribe must dedicate an additional 
$1,500,000 to be deposited into a restricted reserve fund until the cash from the 
sale of carbon credits is received by the Tribe and proof of receipt is provided to 
the Deputy Director of the Division of Financial Assistance. 

c) The financing agreement shall be limited to the maximum amount of 
$18,750,000, unless new information supporting the credit review changes and a 
supplemental credit review is performed, and 

d) Prior to execution of the financing agreement, an updated property appraisal 
completed by a Certified Forestry Appraiser must be finalized, submitted to and 
approved by State Water Board staff. 
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5. Require the Tribe to record a first lien on the Properties, and their fixtures, harvests and 
revenues, in favor of the State Water Board, and record title documents with the 
Humboldt County Recorder and the Tribal Office, and submit proof of attempt to record 
with, and response from, the BIA? 

6. No later than two years after the acquisition of the Properties, require the Tribe to 
develop a Forest Management Plan, which includes implementation measures to correct 
and prevent deterioration of the watershed due to past, current, and proposed timber 
harvest practices? 

7. Require the Tribe to waive sovereign immunity from suit for the limited purposes of 
specific performance of the CWSRF financing agreement, including, but not limited to, 
financing repayment and implementation of the state’s nonpoint source strategies, and 
implementation of the Cooperative Agreement.  Before the financing agreement is 
executed, require the Tribe to provide a resolution from its Tribal Council waiving 
sovereign immunity for these purposes? 

8. Prior to entering into a financing agreement, require the Tribe to produce a Cooperative 
Agreement signed by the Tribe, the North Coast Regional Water Board, the State Water 
Board, Cal Fire, and the BIA? 

9. Prior to entering into a financing agreement, require the Tribe to provide a legal opinion 
with regard to the Tribe’s property rights in the Project properties, discussing such rights 
and certifying that such rights will enable the Tribe to access, implement, operate, 
maintain, and allow for outside inspections of the Project throughout the useful life of the 
Project or the financing term, whichever is longer? 

 
STAFF RECOMMENDATION 
 
The State Water Board should: 

1. Approve a CWSRF preliminary funding commitment (PFC) to the Yurok Tribe in the 
amount of $18,750,000 at an interest rate of zero percent, and an extended term of  
25 years; 

2. Authorize the Deputy Director of the Division to issue the financing agreement and any 
amendments to implement the Project; 

3. Condition this approval by withdrawing the CWSRF PFC if the Tribe does not sign the 
financing agreement within 120 days of the issuance of the State Water Board approval, 
and allow Division staff the discretion to approve up to a 120-day extension of the PFC 
expiration date(s) for good cause; 

4. Condition this approval, as determined by the Tribe’s credit review, with the following: 

a) The Tribe will establish a Reserve Fund equal to two year’s debt service prior to 
the close of escrow date, 

b) The Tribe will provide a contract signed by the purchasing company, for the 
purchase of CCAR carbon reserves to the CWSRF on the close of escrow date.  
Funds cannot be disbursed until the cash from the sale of carbon credits is 
deposited into a restricted reserve fund or the Tribe must dedicate an additional 
$1,500,000 to be deposited into a restricted reserve fund until the cash from the 
sale of carbon credits is received by the Tribe and proof of receipt is provided to 
the Deputy Director of the Division of Financial Assistance. 

 8



 9

c) The financing agreement shall be limited to the maximum amount of 
$18,750,000, unless new information supporting the credit review changes and a 
supplemental credit review is performed, and 

d) Prior to execution of the financing agreement, an updated property appraisal 
completed by a Certified Forestry Appraiser must be finalized, submitted to and 
approved by State Water Board staff;  

5. Require the Tribe to record a first lien on the Properties, and their fixtures, harvests and 
revenues, in favor of the State Water Board, and record title documents with the 
Humboldt County Recorder and the Tribal Office, and submit proof of attempt to record 
with, and response from, the BIA; 

6. No later than two years after the acquisition of the Properties, require the Tribe to 
develop a Forest Management Plan, which includes implementation measures to correct 
and prevent deterioration of the watershed due to past, current, and proposed timber 
harvest practices; 

7. Require the Tribe to waive sovereign immunity from suit for the limited purposes of 
specific performance of the CWSRF financing agreement, including, but not limited to, 
financing repayment and implementation of the state’s nonpoint source strategies 
identified earlier in this letter, and implementation of the Cooperative Agreement.  Before 
the financing agreement is executed, require the Tribe to provide a resolution from its 
Tribal Council waiving sovereign immunity for these purposes; 

8. Prior to entering into a financing agreement, require the Tribe to produce a Cooperative 
Agreement signed by the Tribe, the North Coast Regional Water Board, the State Water 
Board, Cal Fire, and the BIA; and 

9. Prior to entering into a financing agreement, require the Tribe to provide a legal opinion 
with regard to the Tribe’s property rights in the Project properties, discussing such rights 
and certifying that such rights will enable the Tribe to access, implement, operate, 
maintain, and allow for outside inspections of the Project throughout the useful life of the 
Project or the financing term, whichever is longer. 

 
State Water Board action on this item will assist the Water Boards in reaching Goals 1 and 4 of 
the Strategic Plan Update: 2008-2012 to (1) implement strategies to fully support the beneficial 
uses for all 2006-listed water bodies by 2030 and (4) comprehensively address water quality 
protection and restoration, and the relationship between water supply and water quality, and 
describe the connections between water quality, water quantity, and climate change, through 
California’s water planning processes. 



D R A F T 

STATE WATER RESOURCES CONTROL BOARD 
RESOLUTION NO. 2010- 

 
 

AUTHORIZE FUNDING FROM THE CLEAN WATER STATE REVOLVING FUND (CWSRF) 
TO THE YUROK TRIBE (TRIBE) SUSTAINABLE FORESTRY AND  

PROTECTION OF THE WEITCHPEC, KE’PEL, AND PECWAN CREEK TRIBUTARIES TO 
THE KLAMATH RIVER PROJECT (PROJECT) 

 
WHEREAS: 
 

1. On March 9, 2009, Western Rivers Conservancy submitted an application to the Clean 
Water State Revolving Fund (CWSRF) Program on behalf of the Yurok Tribe (Tribe) for 
the acquisition of approximately 22,237 acres of forest land in the Klamath River 
watershed; 

2. Over the last year and a half, Division of Financial Assistance (Division) staff has worked 
extensively with the Tribe, reviewing Project components, evaluating various sources of 
repayment, reviewing complex legal issues, and participating in meetings to discuss 
roles and responsibilities of various agencies in implementing management measures 
on the acquired land; 

3. The Tribe proposes to manage the acquired forest land in a sustainable manner, 
including no pesticide application, increased stream buffering, longer timber harvest 
rotations, no clear cutting, road decommissioning, and the setting aside of carbon 
reserves;  

4. The Tribe has long sought the return of ancestral land to create a salmon sanctuary and 
restore tribal cultural practices, including subsistence fishing, hunting and gathering; 

5. The Project is consistent with the State Water Resources Control Board’s (State Water 
Board) “Plan for California’s Nonpoint Source Pollution Control Program” and is 
therefore eligible for CWSRF financing under Section 319 of the federal Clean Water 
Act; 

6. The Project is consistent with the evolving lower Klamath River Total Maximum Daily 
Loads (TMDLs), and would provide multiple benefits to water quality and salmon habitat; 

7. The Tribe adopted Resolution No. 10-01 dedicating timber harvest revenues and carbon 
credits for repayment of the CWSRF financing agreement; 

8. A credit review was completed on November 4, 2010, recommending a maximum 
CWSRF financing amount of $18,750,000 for the project, assuming a 25-year term at a 
zero percent interest rate; 

9. The Division issued a Project Approval letter for the Tribe’s Project and the Tribe agreed 
with the Project Approval letter; and 

10. The State Water Board finds that the Project will not result in any significant adverse 
water quality impacts.  The State Water Board shall file a Notice of Exemption with the 
State Clearinghouse following the Board funding approval of the Project. 



D R A F T 

THEREFORE BE IT RESOLVED THAT: 
 
The State Water Board: 
 

1. Approves a CWSRF Preliminary Funding Commitment (PFC) to the Yurok Tribe in the 
amount of $18,750,000 at an interest rate of zero percent, and an extended term of  
25 years; 

2. Authorizes the Deputy Director of the Division to execute the financing agreement and 
any amendments to implement the Project; 

3. Conditions this approval by withdrawing the CWSRF PFC if the Tribe does not sign the 
financing agreement within 120 days of the issuance of the State Water Board approval, 
and allow Division staff the discretion to approve up to a 120-day extension of the PFC 
expiration date(s) for good cause; 

4. Conditions this approval, as determined by the Tribe’s credit review, with the following: 

a) The Tribe will establish a Reserve Fund equal to two year’s debt service prior to 
the close of escrow date, 

b) The Tribe will provide a contract signed by the purchasing company, for the 
purchase of CCAR carbon reserves to the CWSRF on the close of escrow date.  
Funds cannot be disbursed until the cash from the sale of carbon credits is 
deposited into a restricted reserve fund or the Tribe must dedicate an additional 
$1,500,000 to be deposited into a restricted reserve fund until the cash from the 
sale of carbon credits is received by the Tribe and proof of receipt is provided to 
the Deputy Director of the Division of Financial Assistance. 

c) The financing agreement shall be limited to the maximum amount of 
$18,750,000, unless new information supporting the credit review changes and a 
supplemental credit review is performed, and 

d) Prior to execution of the financing agreement, an updated property appraisal 
completed by a Certified Forestry Appraiser must be finalized, submitted to and 
approved by State Water Board staff; 

 
5. Requires the Tribe to record a first lien on the Properties, and their fixtures, harvests and 

revenues, in favor of the State Water Board, and record title documents with the 
Humboldt County Recorder and the Tribal Office, and submit proof of attempt to record 
with, and response from, the Bureau of Indian Affairs (BIA); 

6. No later than two years after the acquisition of the Properties, requires the Tribe to 
develop a Forest Management Plan, which includes implementation measures to correct 
and prevent deterioration of the watershed due to past, current, and proposed timber 
harvest practices; 

7. Requires the Tribe to waive sovereign immunity from suit for the limited purposes of 
specific performance of the CWSRF financing agreement, including, but not limited to, 
loan repayment and implementation of the state’s nonpoint source strategies, and 
implementation of the Cooperative Agreement.  Before the financing agreement is 
executed, requires the Tribe to provide a resolution from its Tribal Council waiving 
sovereign immunity for these purposes; 
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8. Prior to entering into a financing agreement, requires the Tribe to produce a Cooperative 
Agreement signed by the Tribe, the North Coast Regional Water Board, the State Water 
Board, Cal Fire, and the BIA; and 

9. Prior to entering into a financing agreement, requires the Tribe to provide a legal opinion 
with regard to the Tribe’s property rights in the Project properties, discussing such rights 
and certifying that such rights will enable the Tribe to access, implement, operate, 
maintain, and allow for outside inspections of the Project throughout the useful life of the 
Project or the financing term, whichever is longer. 

 
 

CERTIFICATION 
 
The undersigned, Clerk to the Board, does hereby certify that the forgoing is a full, true, and 
correct copy of a resolution duly and regularly adopted at a meeting of the State Water Board 
held on December 14, 2010. 
 
 
 
 
              

Jeanine Townsend 
Clerk to the Board 


