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The above listed entities appreciate the opportunity to submit public comments to the
California State Water Resources Control Board (“State Board”), in response to the issuance of a
proposed adopting resolution for the Los Angeles Regional Water Quality Control Board’s
(“Regional Board”) amendment to its water quality control plan to incorporate a total maximum
daily load (“TMDL”) for toxic pollutants in Dominguez Channel and Greater Los Angeles and
Long Beach Harbor Waters (“the TMDL™) dated January 25, 2012.> These comments are also
being submitted to the United States Environmental Protection Agency (“U.S. EPA”), as the
TMDL was originally noticed as a joint Regional Board-U.S. EPA undertaking.

While we appreciate the State Board’s attempt to address certain issues with the TMDL
through the proposed resolution, we are forced to conclude that the resolution does not address
our concerns. In particular, the resolution requires near compliance with the grossly and
unnecessarily low standards of the TMDL before stakeholders would have any chance of relief
from them, rendering such relief illusory. The State Board should also not give weight to the
Regional Board staff’s memo to it dated January 27, 2012 as it contains errors, misrepresenting
(surely unintentionally, but nevertheless deeply troubling) each TMDL target for organics as
being 1,000 times higher than it actually is in the TMDL. (See table in footnote one, where the
targets for organics are misstated in “mg/kg,” rather than what they actually are, “ug/kg,” a factor
of 1,000 less.) The fact that the Regional Board is urging adoption, but still plainly is creating
confusion over the gross and unnecessary conservatism of the TMDL underscores the need for
remand.

Since the December 6, 2011 State Board meeting, we have followed the State Board’s
direction and met with Regional Board staff to discuss the “key questions” and “fundamental
issues” with the TMDL. Unfortunately, material progress was not made in addressing the
numerous problems and questions regarding the technical underpinnings of the TMDL, mainly
because more time is needed to accomplish that task — a fact reinforced by the errors in the
Regional Board’s January 27 memo.

Because fundamental technical and policy problems with the TMDL remain, we
respectfully request that the State Board remand the TMDL to the Regional Board, providing the
Regional Board the necessary time to work through the TMDL’s issues. We believe remand
would be productive, for example allowing the Regional Board to incorporate carry through into
the loading capacities, calibrating and validating the models, removing reliance on sediment
quality benchmarks that the State Board in other proceedings has heavily criticized, and making
the TMDL consistent with the State Board’s SQO policies. In fact, we believe that changes such
as these are required, or the TMDL will remain invalid, and legally vulnerable.

To this end, we have provided an alternative resolution with this comment letter that
provides a potential framework for remand. While we understand that U.S. EPA still may
proceed with adoption to meet its March 24, 2012 deadline, we would anticipate that U.S. EPA

These comments are based on the State Board’s proposed resolution identified as the
attachment to item 7 of its agenda for its February 7, 2012 meeting. We respectfully
request that these public comments, appendices, and attachments submitted herewith be
given appropriate consideration, be placed in the administrative record for the TMDL and
be maintained in the agency’s records.



would consider any such adoption procedural, and that the agency would provide the Water
Boards sufficient time to revise the TMDL. We prefer to work with the Regional Board on
remand, and with U.S. EPA on restraint, rather than face the prospects of a state-adopted TMDL,
with such far-reaching legal and technical problems.

. THE PROPOSED ADOPTING RESOLUTION DOES NOT CURE OUR
CONCERNS WITH THE TMDL

We have consistently maintained that adoption of the TMDL would be premature
because the significant issues with the TMDL should be addressed and remedied before the
TMDL is adopted, rather than the possible relief of re-opener proceedings six years down the
road that provide no meaningful assurance of the needed TMDL reforms. The proposed
adopting resolution does not address the serious implementation and technical concerns with the
TMDL or provide a proper technical and legal foundation for the TMDL.

A. Implementation Issues

1. The TMDL May Still Be Used For Improper Purposes

The proposed adopting resolution does not provide any clarity that might allow
stakeholders and responsible parties to determine what the TMDL is, and how it may be properly
implemented. While Paragraph 6 of the Preamble contains some intent to limit the use of the
sediment targets contained in the TMDL, the proposed adopting resolution by omission may be
read to imply that the sediment targets are intended for use in setting cleanup standards in
remedial dredging and capping. The following revision would cure this particular problem:
“sediment targets included in the Basin Plan amendment are not intended to be used as ‘clean-up
standards’ for navigational, capital, maintenance, or remedial dredging or capping activities.”
Without these clarifications, the sediment targets contained in the TMDL may be utilized in an
improper and unlawful way, and there might be ambiguity as to how these targets will be used.

2. The Proposed Adopting Resolution Does Not Address Implementation
Problems That Arise From A Lack Of Proper Technical Conditions

By law, TMDLs are required to be developed only where the TMDLSs for the pollutants at
issue are “suitable for calculation.” 33 U.S.C. 8 1313(d). U.S. EPA has interpreted “suitable for
calculation” to mean that the “proper technical conditions” are present.> U.S. EPA has
explained:

“Proper technical conditions” refers to the availability of the
analytical methods, modeling techniques and data base necessary
to develop a technically defensible TMDL. These elements will

2 Total Maximum Daily Loads Under Clean Water Act, 43 Fed. Reg. 60,662 (Dec. 28,
1978).



vary in their level of sophistication depending on the nature of the
pollutant and characteristics of the segment in question.?

Thus, EPA interprets pollutants to be suitable for calculation of a TMDL only where “proper
technical conditions” are met, i.e., where there exists (1) analytical methods; (2) modeling
techniques; and (3) data necessary to develop a “technically defensible” TMDL.

The proposed adopting resolution implicitly acknowledges that the “proper technical
conditions” are not present for the TMDL, and does not address the significant implementation
issues that arise from this lack of “proper technical conditions.” Paragraphs 8, 9, and 10 of the
Preamble discuss “special studies” and other data gathering work necessary to provide the
“proper technical conditions” for the TMDL. However, these paragraphs envision this work
coming after adoption of the TMDL, not before a TMDL is developed as required by law.
Because the “proper technical conditions” are not present for the TMDL, adoption of the TMDL,
and management decisions based on the TMDL, would be arbitrary and capricious.

Failure to support the TMDL with the “proper technical conditions” will result in
implementation problems that have not been acknowledged or addressed in the proposed
adopting resolution. Because the State Board has proposed postponing the work to establish the
“proper technical conditions” until after the TMDL is adopted, parties subject to the TMDL will
be forced to comply with requirements that are not well grounded in science. This makes the
prospects of relief during the oft-mentioned “re-opener” during the sixth year of implementation
illusory; not only is there no guarantee that the TMDL will be reformed in six years, but the
TMDL, and its unsupported requirements, will already have been in place and implemented for
that period.

Furthermore, the proposed adopting resolution states that even in the event of re-opener,
reconsideration of allocations will not be made “prior to making significant progress toward
achieving the final allocations.” Preamble at Paragraph 9. This language suggests that it is even
more unlikely that the TMDL will be reformed because, as our prior comments have indicated,
progress towards achieving final allocations that lack “proper technical conditions” will be
extremely difficult, if not impossible, to achieve.

B. Technical Issues

Both the Regional and State Boards have received numerous comments documenting
technical aspects of the TMDL that must be reconsidered to render the TMDL technically
defensible, both from stakeholders and the Regional Board’s own peer reviewers. The proposed
adopting resolution does not cure these deficiencies.

Our prior comments demonstrate that scientific experts with countless years of
experience in relevant fields have identified multiple technical issues with the TMDL, including,
but not limited to: (i) improper determination of the assimilative (or loading) capacity of the
water bodies; (ii) lack of model calibration and validation; (iii) selective use of portions of the
modeling that ignore the significant mass that “carries through” the system; (iv) assigning loads

8 Id. at 60,662.



to clean or relatively clean sediments; (v) uncertain aerial deposition rates that are assumed to
overwhelm the TMDL’s allocations; (vi) inappropriate use of the Fish Contaminant Goals
without risk assessment; (vii) and use of screening values as sediment targets. As described in
the attached memorandum prepared by Dr. Charles Menzie in response to questions asked of him
at the State Board’s December 6, 2011 meeting, there also are concerns that the TMDL diverges
from precedent used for TMDLs elsewhere in California and the country.* An inventory of
important technical flaws of the TMDL can be found in the “Framework for Addressing
Technical Issues Associated with the TMDL” which Dr. Menzie also prepared and submitted to
the Regional and State Boards.”

Of particular concern, and not addressed in the proposed adopting resolution, is the
determination of the assimilative, or “loading,” capacity of the waterbodies at issue. By
definition, a TMDL is dependent on a proper determination of this capacity. “TMDL” is defined
to correspond to the loading or assimilative capacity of the water body, which then is available to
be allocated to point source wasteloads and nonpoint source loads, with appropriate reservations.
40 C.F.R. 88 130.2(i), 130.2(g), and 130.2(h). “Loading capacity” is the “greatest amount of
loading that a water can receive without violating water quality standards.” 40 C.F.R. § 130.2(f).
As the Regional Board staff have acknowledged, the TMDL modeling predicts that significant
amounts of mass are naturally flushed through the harbor system. Because these significant
masses “carry through” the harbor system and therefore do not put the water body in non-
compliance with water quality standards, these masses must be considered as a component of the
loading capacity. However, this was not recognized in the TMDL, as the Regional Board staff
has stated that the loading capacity and allocations are based only on “what deposits.” Dr. E.
John List discussed this concept and the implications of it in a letter submitted in advance of the
technical meeting with the Regional Board staff on January 25, 2012.°

Dr. Menzie’s memoranda and Dr. List’s letter demonstrate part of our attempt to engage
Regional Board staff constructively on these technical issues, as directed by the State Board at
the December 6, 2011 hearing. However, as explained below, Regional Board staff wanted to
discuss only steps that might be taken to fix the TMDL after it is adopted, instead of ways to
address these technical problems now.

It must be reiterated that these issues are inextricably intertwined with the
implementation of the TMDL and the management decisions that will necessarily be made on the

Dr. Charles Menzie, “Why TMDLs for Dominguez Channel are Low in Comparison to
Newport Bay.” January 6, 2012. Submitted to the Regional Board staff and State Board
members previously on January 6, 2012. We incorporate Dr. Menzie’s memorandum
into these comments here by reference.

Dr. Charles Menzie, “Framework for Addressing Technical Issues Associated with the
TMDL.” Submitted to the Regional Board staff and State Board members previously on
January 8, 2012. We incorporate Dr. Menzie’s memorandum into these comments here
by reference.

6 Dr. E. John List, “TMDL and Sediment ‘Carry Through.”” January 23, 2012. Submitted
to the Regional Board staff and State Board members previously on January 24, 2012.
We incorporate Dr. List’s letter into these comments here by reference.
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basis of the TMDL. Because these fundamental technical issues have gone unaddressed, the
TMDL is not supported by proper technical conditions and the standards and targets established
by the TMDL are unreliable. Use of these unreliable targets and standards in subsequent
management decisions necessarily will lead to implementation problems. Considering the
staggering cost of implementation of the TMDL (estimated by some to be up to $9 billion, and
by the Regional Board itself at approximately $900 million), it becomes apparent that the
technical issues with the TMDL are very real concerns that must be addressed now.

The State and Regional Boards’ frequent suggestions (as set forth in Paragraph 8 of the
Preamble to the proposed adopting resolution) that these technical issues can be addressed
through post-hoc “special studies” indicates that no TMDL should be adopted at this time, when
data on which to base the TMDL are scarce or nonexistent. The fact that “special studies”,
including those referenced in Paragraph 8 of the Preamble, have become a central point of
discussion for this TMDL distracts from the real issue — the current scientific understanding and
data are so weak that there ought not to be a TMDL at this time. As just one example, Dr. List
has provided a short discussion of how the TMDL for DDT is not based on actual data, resulting
in a lack of “proper technical conditions.””’

1. PROCEEDINGS SINCE DEC. 6 HAVE NOT RESULTED IN PROGRESS

At the December 6, 2011 State Board meeting, the State Board directed the Regional
Board staff to further engage with stakeholders to address “fundamental” questions regarding the
TMDL. During January 2012, stakeholders twice met with the Regional Board staff, but, as
described below, progress was not made during these discussions.

A. January 9, 2012 Meeting Regarding Implementation Issues

On December 22, 2011, the Regional Board staff noticed a public meeting to be held on
January 9, 2012 “to provide [the] State Board with additional information and details on the
TMDL and to work with stakeholders to provide more clarity on TMDL implementation options
and schedule”. The Regional Board staff’s agenda for the meeting focused solely on issues
relating to the implementation of the TMDL.

At this meeting, Regional Board staff reiterated that significant amounts of sediment
“carry through” the Harbor Waters. However, staff also confirmed that the TMDL ignores the
significant volumes that “carry through.” As discussed above, this assumption results in
improper calculation of the loading capacity of the waterbodies, which in turn results in grossly
under inclusive and technically unsupported TMDLs and allocations.

Because the only topic that the Regional Board staff were willing to discuss at this
meeting was TMDL implementation, Regional Board staff were willing to hold a second meeting
to discuss technical issues. That meeting occurred on January 25, 2012,

! Dr. E. John List, “TMDL for DDT’” February 3, 2012. We incorporate Dr. List’s letter
into these comments here by reference.



B. January 25, 2012 Meeting Regarding Technical Issues

It became clear at the January 25, 2012 meeting that Regional Board staff was not willing
to engage in constructive and substantive discussions on technical issues. Regional Board staff
and U.S. EPA were focused on offering to work with stakeholders to fix and revise this allegedly
“technically defensible” TMDL once adopted. Suggestions by stakeholders that technical issues
with the TMDL must be addressed before it is adopted were met with renewed offers to address
technical issues after adoption.

At the January 25 meeting, Regional Board staff stated that stakeholders had not offered
any constructive ideas on what could have been done differently with the TMDL. Several
members of the stakeholder group that participated in the meeting offered numerous, concrete
examples of constructive suggestions that had been offered; Regional Board staff did not
substantively respond to these comments.

At the end of the meeting, Regional Board staff reemphasized that it intended to work
with stakeholders to revise and fix the TMDL once it is adopted, and members of the stakeholder
group reemphasized the desire to get the technical issues in the TMDL right in the first instance,
before adoption. Because the issue of the proper time to address technical issues became the
central issue of the meeting, only a very limited discussion of the underlying key technical issues
and fundamental questions occurred.

I11. THE REGIONAL BOARD’S MEMORANDUM TO THE STATE BOARD
DEMONSTRATES FURTHER INCONSISTENCIES BETWEEN THE TMDL
AND THE LAW

On January 27, 2012, Regional Board staff submitted a memorandum on certain aspects
of the TMDL to the State Board. This memorandum was prepared pursuant to the State Board’s
request of Regional Board staff at the December 6, 2011 meeting. Generally, this memorandum
repeats the same issues that we have addressed in our previously submitted comments, and as
such, we disagree with the statements of the Regional Board staff for the reasons outlined in
those previously submitted comments.

That said, we would like to highlight one gross mischaracterization in the Regional Board
staff’s memorandum regarding the interplay of the OEHHA’s Fish Contaminant Goals
(“FCGs”), the goals that were selected as the fish tissue targets in the TMDL, and the State
Board’s Water Quality Control Plan for Enclosed Bays and Estuaries — Part 1 Sediment Quality
(the *SQOs™). On page 5 of the Regional Board’s memorandum, the Regional Board staff state:

The targeted fish tissue levels to protect human health are based on
OEHHA’s [FCGs]. This is consistent with the direction in the
[SQOs] to consider OEHHA policies for fish consumption and risk
assessment and U.S. EPA human health risk assessment policies.

While the SQOs do suggest that the Regional Boards look to OEHHA policies for fish
consumption and risk assessment, the Regional Board staff memorandum misinterprets the SQOs
direction. The SQOs plainly indicate how the Regional Boards are to include OEHHA fish
consumption polices, like the FCGs, when conducting their own human health risk assessments,
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and not in any other context (such as setting a TMDL target). In its entirety, Section VI, Human
Health, of the SQOs state:

The narrative human health objective in Section IV. B. of this Part
1 shall be implemented on a case-by-case basis, based upon a
human health risk assessment. In conducting a risk assessment, the
Water Boards shall consider any applicable and relevant
information, including California Environmental Protection
Agency’s (Cal/EPA) Office of Environmental Health Hazard
Assessment (OEHHA) policies for fish consumption and risk
assessment, Cal/EPA’s Department of Toxic Substances Control
(DTSC) Risk Assessment, and U.S. EPA Human Health Risk
Assessment policies.

Based on this directive, the SQO framework does not authorize the use of the FCGs as
stand-alone values in a TMDL in isolation from a risk assessment (as was done here). The use of
the FCGs without risk assessment is yet another inconsistency between the TMDL and the State
Board policy reflected in the SQOs, is arbitrary and capricious, and violates the SQOs and the
Porter Cologne Act. We would urge that as part of a remand, that the State Board direct the
Regional Board to conduct a human health risk assessment so that the Regional Board may
exercise its discretion appropriately to consider the FCGs in that assessment. The current use of
the FCGs is an abuse of discretion.

IV.  CONCLUSION

We urge the State Board to remand the TMDL to the Regional Board with directions to
complete the necessary steps to ensure a reasonable and technically defensible TMDL, and one
based on sound policy. Remand would provide the time necessary to address the TMDL’s issues
— time plainly necessary in light of the lack of progress made in the short window since the
December 6 hearing. We have included with this letter a draft remand resolution to illustrate
direction the State Board might give to the Regional Board.

Kind regards,

A= =

Charles R. Anthony III
of LATHAM & WATKINS LLP
On behalf of Montrose Chemical Corporation of California
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Paul Meyer
American Council of Engineering Companies California
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Richard Lyon
California Building Industry Association
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Rex S. Hime
California Business Properties Association

Valerie Nera
California Chamber of Commerce
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Mark Grey
Construction Industry Coalition on Water Quality
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Reed Hopper
Pacific Legal Foundation
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STATE WATER RESOURCES CONTROL BOARD’S

CONSIDERATION OF A PROPOSED RESOLUTION APPROVING AN AMENDMENT TO
THE WATER QUALITY CONTROL PLAN FOR THE LOS ANGELES REGION TO
INCORPORATE A TOTAL MAXIMUM DAILY LOAD FOR TOXIC POLLUTANTS IN
DOMINGUEZ CHANNEL AND GREATER LOS ANGELES AND LONG BEACH HARBOR
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February 7, 2012 Board Meeting, Item 7
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E. January 23, 2012 Memorandum from E. John List, Ph.D., P.E., Environmental Defense Sciences
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Region Regarding “TMDL and Sediment ‘Carry Through’”

F. Hickey, Barbara M. “River discharge plumes in the Santa Barbara Channel”, p. 65, 5th
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G. Ahn et al., “Coastal Water Quality Impact of Stormwater Runoff from an Urban Watershed in
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STATE WATER RESOURCES CONTROL BOARD
RESOLUTION NO. 2012 — xxxx

REMANDING AN AMENDMENT TO THE WATER QUALITY CONTROL PLAN FOR
THE LOS ANGELES REGION TO INCORPORATE A TOTAL MAXIMUM DAILY LOAD

FOR TOXIC POLLUTANTS IN DOMINGUEZ CHANNEL AND GREATER LOS ANGELES

AND LONG BEACH HARBOR WATERS!

WHEREAS:

1.

The Los Angeles Regional Water Quality Control Board (Regional Board) adopted a revised
Basin Plan for the Los Angeles Region on June 13, 1994 which was approved by the State
Water Resources Control Board (SWRCB) on November 17, 1994 and by the Office of
Administrative Law (OAL) on February 23, 1995.

On May 5, 2011 the Regional Board adopted Resolution No. R11-008 amending the Basin
Plan to incorporate a Total Maximum Daily Load (TMDL) for toxic pollutants in the
Dominguez Channel and Greater Los Angeles and Long Beach Harbor Waters.

SWRCB finds that the Basin Plan amendment as adopted by the Regional Board should be
revised and clarified before adoption by SWRCB.

A Basin Plan amendment does not become effective until approved by SWRCB and until the
regulatory provisions are approved by OAL.

THEREFORE BE IT RESOLVED THAT:

1.

2.

Pursuant to Water Code Section 13245, the SWRCB hereby remands the Basin Plan
amendment to incorporate a TMDL for toxic pollutants in the Dominguez Channel and
Greater Los Angeles and Long Beach Harbor Waters as adopted under Regional Board
Resolution R11-008 for further deliberations consistent with the SWRCB’s directives
contained herein and all applicable laws, regulations and SWRCB policies.

The SWRCB hereby directs the Regional Board to:

a. Revise the Basin Plan amendment to be consistent with the following understanding:
This Basin Plan Amendment is not intended to, and is not to be interpreted as, setting
any cleanup levels for sediments or as mandating any removal or remediation action
by any person or entity. The TMDL is not to be utilized in any form as a remediation,
removal or dredging order, and is not to be interpreted as requiring specific actions at
any sites or as establishing cleanup standards to be achieved at those sites.

This remand resolution is provided to illustrate some of the main points that the State
Board might wish to address upon remand, and is not intended to capture each and every
problem with the TMDL, as defects in this TMDL continue to be discovered as these
proceedings have progressed.



b. Revise the TMDL and the Basin Plan Amendment so as to provide more clarity and
to remove ambiguity of the anticipated obligations and responsibilities of the various
identified parties under the TMDL.

c. Revise the TMDL as needed to ensure compliance with SWRCB’s Water Quality
Control Plan for Enclosed Bays and Estuaries — Part 1 Sediment Quality (the SQOs).
Compliance with the SQOs requires consideration of multiple lines of evidence to
determine whether sediment is impacted, and does not involve reliance on the
“Effects Range Low” chemical concentration values. SQO compliance requires
completion of the step-wise approach to establish a numeric target to properly
calculate loading capacity, load allocations, and waste load allocations appropriate for
inclusion ina TMDL. This step-wise approach includes stressor identification,
studies on chemical linkage to impairment, identification of pollutant chemicals or
classes of chemicals and identifying sources.

d. Revise the TMDL to remove the reliance on Fish Contaminant Goals (FCGs) as an
endpoint in the form of a TMDL target. The Office of Environmental Health Hazard
Assessment (OEHHA), which publishes the FCGs, states that FCGs “provide a
starting point for OEHHA to assist other agencies that wish to develop fish tissue-
based criteria with a goal toward pollution mitigation or elimination,” and supports
the use of FCGs in risk assessments by other agencies. The FCGs were developed
“without regard to economic considerations, technical feasibility, or the
counterbalancing benefits of fish consumption.” (OEHHA, Development of Fish
Contaminant Goals and Advisory Tissue Levels For Common Contaminants In
California Sport Fish: Chlordane, DDTs, Dieldrin, Methylmercury, PCBs, Selenium,
and Toxaphene at iii (June 2008).) The Regional Board’s assessment of risk should
consider OEHHA’s Advisory Tissue Levels (ATLS), as well as FCGs. ATLs
correspond to a level of no health risk to individuals that consume sport fish and
reflect the “unique health benefits associated with fish consumption.” (Id.) The
Regional Board shall adopt regionally appropriate fish tissue targets in accordance
with risk assessment principles, SWRCB policy, and accounting for fish that swim to
surrounding areas, such as the nearby Palos Verdes Shelf, where fish tissue targets
already exist.

e. Reconsider and revise the modeling upon which the TMDL is based to ensure that
proper calibration, validation, and mass balance computations are included. The
Clean Water Act requires that a TMDL be a balance between the loading or
assimilative capacity of a water body (i.e., the mass of a pollutant the water body can
assimilate without violating water quality standards), on the one hand, and various
categories into which that capacity is distributed (e.g., how much mass of the
pollutant will be allowed to enter the water body from point and nonpoint sources,
considering natural background). There must be equivalency between loading
capacity and the sum of the distribution categories. This equivalency, required by
law, is a mass balance, and the current conceptual model and mathematical modeling
approach of the TMDL does not support this equivalency.



f. Revise the Substitute Environmental Document (SED) to ensure compliance with
CEQA. The SED shall include an analysis of all environmental impacts associated
with the proposed project and all reasonably foreseeable methods of compliance with
the TMDL. The SED shall also include an analysis of sufficient project alternatives
that offer potentially substantial environmental advantages over the described project.
An analysis of a reasonable range of environmentally advantageous project
alternatives is necessary under CEQA to enable the decision maker to make an
informed decision to select the environmentally superior project alternative.

g. Have further direct collaboration with all interested stakeholders, followed by
additional peer review of the revised TMDL, to facilitate the above directives and
promote the use of sound science, modeling techniques and proper data sets,
including necessary calibrations and validations. This further direct collaboration
shall include periodic meetings with the stakeholders as appropriate to achieve these
goals.

CERTIFICATION

The undersigned, Clerk to the Board, does hereby certify that the foregoing is a full, true, and
correct copy of a resolution duly and regularly adopted at a meeting of the State Water Resources
Control Board held on February 7, 2012.

Jeanine Townsend
Clerk to the Board
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FXponent

MEMORANDUM

To: Sam Unger, Executive Officer, California Regional Water Quality Control Board,
Los Angeles Region

Cc: Charles Hoppin, Chair, State Water Resources Control Board
Frances Spivy-Weber, Vice Chair, State Water Resources Control Board
Tam Doduc, Member, State Water Resources Control Board
Thomas Howard, Executive Director, State Water Resources Control Board
Dr. Peter Kozleka, United States Environmental Protection Agency, Region 9

FROM: Charles Menzie, Ph.D. A . %

DATE: January 6, 2012
SUBJECT: Why TMDLs for Dominguez Channel are Low in Comparison to Newport Bay

During my presentation on December 6, 2011 before the California State Water Resources
Control Board (State Board), | pointed out that the total maximum daily load (TMDL) for DDT
for locations in the Dominguez Channel and Los Angeles Harbor areas (Channel/Harbor) were
much lower than for Upper Newport Bay. | indicated that these differences reflected a
difference in methodology between the TMDLs for these two systems. During my presentation,
State Board Member Tam Dudoc inquired whether these differences simply were due to the
differing methodology of the TMDLSs as | stated in my presentation, or whether there were other
factors involved, such as the existing load in Upper Newport Bay and the fisheries existing
there. In response, | indicated that the differences were purely methodological and explained
the differing approaches. Herein | provide more detail that may be helpful to you, the staff, and
the Board members.

I am submitting this to you pursuant to your notice dated December 22, 2011, setting a January
9, 2012 meeting to discuss the TMDL as directed by the State Board at the December 6, 2011
meeting. This memorandum specifically addresses fundamental questions which the State
Board directed the Los Angeles Regional Water Quality Control Board (Regional Water Board)
to engage stakeholders on through additional exchanges in order to provide needed clarity and
certainty on the TMDL. | will be participating in the January 9, 2012 meeting by telephone, and
will be available to present these findings at that time, and respond to any questions you and
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Why TMDLs for Dominguez Channel are Low in Comparison to Newport Bay
December 13, 2011
Page 2

your staff may have. | request that this memorandum be placed into the administrative record
for the TMDL.

To begin, it should be noted that there is a distinction between a TMDL that has been developed
for the waterbody and the sediment-only TMDLSs that the Regional Water Board developed for
the eleven discrete areas within the Channel/Harbor. The Regional Water Board did not provide
TMDLs for the waterbody.

The sediment TMDLSs set by the Regional Water Board are much smaller than those that would
have been developed for the waterbody because they leave out all the other dispersive processes
that occur when a chemical enters an aquatic or marine system. For example, the compounds
entering the system are suspended or dissolved in the water column. Only a small fraction of
the mass in the water column will settle on the bottom. The balance will bypass the sediments
or will otherwise be eliminated from the waterbody®. This conceptual difference between a
“waterbody TMDL” and a “sediment TMDL” is a large part of the problem with the proposed
Channel/Harbor TMDL values and is contributing to the apparent confusion over what these
values represent and how they should be used to derive allocations. Notably, outside of the Los
Angeles Region, TMDLs are typically developed for waterbodies (e.g., those for San Francisco
Bay, Delaware River and Newport Bay and Harbor).

The discrepancy between a waterbody TMDL and sediment-onlyTMDLSs is apparent from the
U.S. Environmental Protection Agency’s (EPA) definition of a TMDL.:

"A TMDL is a calculation of the maximum amount of a pollutant that a waterbody can receive
and still meet water quality standards, and an allocation of that load among the various sources
of that pollutant. Pollutant sources are characterized as either point sources that receive a
wasteload allocation (WLA), or nonpoint sources that receive a load allocation (LA)." - U.S.
Environmental Protection Agency, 20112

This memorandum demonstrates that in its calculations of TMDLSs for the Channel/Harbor
areas, the Regional Water Board arbitrarily has substituted “sediment” for “waterbody” in this
definition. This memorandum also describes implications of this departure by the Regional
Water Board from the intent and definition of a TMDL. Finally, this memo illustrates how the
Regional Board’s calculation involves only two values, the selected “target concentration” and a
calculated sediment deposition rate.

! Dr. Susan Paulsen of Flow Science submitted comments on February 22, 2011 to the Regional Water Board that
addressed solids and contaminant bypass for the Channel/Harbor system. These comments were based on the
ERDC modeling work performed for the Regional Water Board. Based on this work, Dr. Paulsen calculated that
roughly 65% of inflowing sediment passes through the system without depositing to the sediment bed; Dr.
Paulsen also estimated that a large fraction of the DDT loading to the watershed (72-97%) is simulated to pass
through the system without depositing to the sediments.

2 U.S. Environmental Protection Agency, 2011, What is a TMDL?: U.S. Environmental Protection Agency, access
date June 3, 2011.
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In the Regional Water Board approach, the sole modeled physical process that influences the
TMDLs for the Channel/Harbor areas is the sediment deposition rate. The smaller the
calculated deposition rate for an area, the smaller the TMDL. This sole dependency of the
TMDLs for the Channel/Harbor areas on deposition rates explains both the small TMDL values
that have been derived for some locations as well as the variations among TMDLSs for the eleven
Channel/Harbor areas. It also it not logical. If only a small fraction of the mass of a target
compound in the water column settles to the bottom, and if one assumes as the Regional Water
Board does that it is that fraction that presents an environmental and human health risk, then the
TMDL should be relatively larger — not smaller. Stated another way, if a large fraction of the
water column mass bypasses the sediments where, ostensibly, it may present risk, then the
TMDL should be in proportion to that large fraction. An odd implication of the current
approach adopted by the Regional Water Board is that the smaller the deposition rate in an area
(the smaller the sediment-only TMDL), the larger the load can be to the water column that
bypasses the sediment. It should be apparent that this is illogical.

By relying solely on the sediment deposition rates, the TMDL improperly has assumed that it
does not matter if the area is receiving primarily “clean” sediments or even if the sediments are
primarily “dirty”; the TMDL derivation method used by the Regional Water Board for the
Channel/Harbor areas will always yield a TMDL value that is proportional to a calculated
sediment deposition rate. The consequence of this approach is that, when the TMDL is used for
allocation purposes, it loses meaning for management of loads because it differs from a
waterbody TMDL. In short, loads to waterbodies, as commonly understood by dischargers and
others, are not equivalent to the derived TMDLs for sediments. The lack of equivalency
contributes to the false conclusion that the sediments have to be removed.

We presented the following table in an earlier memorandum to show the variations in TMDLs
for various Channel/Harbor areas. As the table shows, all the TMDLSs rely on is a target
sediment concentration (the ER-L value of 1.58 pg/kg) and are generated from modeled
estimates of sediment deposition.
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Table 1. DDT TMDLs for various areas of The System.

TMDL
Area® Total Deposition (Total DDT)?

Waterbody (m?) (kglyr) (glyr)
Dominguez Channel Estuary 567,900 2,470,201 3.903
Consolidated Slip 147,103 355,560 0.562
Inner Harbor — POLA 6,228,431 1,580,809 2.498
Inner Harbor — POLB 5,926,130 674,604 1.066
Fish Harbor 368,524 30,593 0.048
Cabrillo Marina 310,259 38,859 0.061
Cabrillo Beach 331,799 27,089 0.043
Outer Harbor — POLA 5,885,626 572,349 0.904
Outer Harbor — POLB 10,472,741 1,828,407 2.889
Los Angeles River Estuary 837,873 21,610,283 34.144
San Pedro Bay 33,073,517 19,056,271 30.109

The linear relationship demonstrated in the following figure illustrates how the eleven TMDLS
are solely a function of sediment deposition rates and sediment tar