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Dear Ms. Townsend,

The Orange County Health Care Agency (OCHCA) is providing the following comments
regarding the criteria referenced above which have been developed to implement the LOP
certification process pursuant to AB1701 and the pending Board resolution. On December 18,
2012, the OCHCA issued a comment letter to SWRCB staff in response to draft Criteria and
Resolution received on December 6, 2012. After a statewide conference call on December 19,
2012, with all LOPs, RWQCBs, and Local Implementing Agencies, State Water Board staff
revised the case closure criterion to include a waiver provision. The OCHCA appreciated the
opportunity to discuss the Certification Criteria with SWRCB staff on December 19, 2012, and
while we consider the revision an improvement, the OCHCA respectfully submits the following
comments to the draft Criteria for your consideration. :

California Health and Safety Code Section 25297.01 provides a list of six criteria that must be
considered as part of the LOP certification process. These criteria seem to be consistent with the
tasks that have been included in previous LOP contracts. However, the certification criteria have
been developed by subjectively interpreting section 25297.01(c)(5)-“Past performance in
implementing and enforcing corrective action requirements” to mean a certification applicant
must now meet three standards, none of which were addressed in the legislation. The “Past
Performance” criterion now includes these standards: 1) Compliance with SWRCB decisions,
policies, plans resolutions and LOP procedures; 2) Cost-effective workload; and 3) Expeditious
movement of cases to closure. This third standard is to be met using a newly created narrow
benchmark, chosen without adequate principle, and applied retro-actively.

Though the first standard will be considered during sﬁbsequent re-certification 'reviews, the
second and third items will be applied only during the initial certification period. The closure rate
criterion retroactively requires a higher closure rate than was specified in any of the last five
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Orange County LOP contracts (i.e., 20 cases closed per year, approximately 5% of caseload).
The SWRCB approved this closure performance measure each year since FY08-09. The closure
criteria penalizes two of the largest LOP agencies which have met all contractual and regulatory
mandates, including: oversight of investigation and remediation of unauthorized releases from
qualifying USTs, public participation, enforcement action, submitting program reports to the
SWRCB and updating GeoTracker, addressing petition requests, providing training to staff,
achieving performance measures, and suspending work on specified cases. The OCHCA
suggests that rather than applying a retroactive closure criterion, that a target closure rate be
developed for all LOP contractors certified pursuant to AB1701, and that achieving this target
closure rate be considered during a condition of recertification beginning with contract year
2013-2014.

If the State Board keeps the retroactive closure criterion and waiver provision as shown in the
current draft, the OCHCA suggests that the case closure criterion should be the case closure
performance measure from the 2011-2012 LOP contract (for current LOP agencies), or the
federal target closure rate of 7% (for non-LOP agencies). Currently the waiver provision imposes
a performance standard on two LOP agencies that would be unequal from the standard applied to
other agencies during the next fiscal year.

It should be noted that withholding certification of the OCHCA LOP and the Alameda County
LOP would require the transfer of 689 cases to three regional boards, more than doubling the
caseloads of each regional board. This would impede progress of the State Board goal of
expeditiously moving cases to closure due to the major increase in the regional board caseload-
to-staff ratio.

In addition, OCHCA respectfully submits that the Criteria for Certification as currently written is
not in keeping with the SWRCB 2008-2012 Strategic Plan, Goal 6, in that the draft criteria do
not reflect consistency toward ensuring processes are predictable, nor do they promote fair and
equitable application of laws, regulations, policies and procedures.

Sincerely, ,

Richard Sanchez, REHS, MPH
Director
Environmental Health Division





