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JAMES R, ARNOLD (SB# 56262)
THE ARNOLD LAW PRACTICE
(Contra Costa Office)

3685 Mt. Diablo Blvd., Suite 331
Lafayette, CA 94549

Telephone: (925) 284-8887
Facsimile: (925) 284-1387
E-mail: jarnold@arnoldip.com

Attorneys for TBS, LLC

STATE OF CALIFORNIA
REGIONAL WATER QUALITY CONTROL BOARD
CENTRAL VALLEY REGION

CAO No. R5-2011-0713

IN RE: CLEANUP AND ABATEMENT DECLARATION OF
ORDER R5-2004-90713, ISSUED TO DECLARATION OF ERIC J, HOLM
TBS PETROLEUM, L.L.C., ANTLERS
SHELL/SUBWAY, 20884 ANTLER'S
ROAD, LAKEHEAD, SHASTA
COUNTY CAQ Issued Dec. 6, 2011
Hearing Date: June 7-8, 2012

I, Eric J. Holm, hereby declare;

1. Tam an environmiental consultant with the Antea Group, located at 11050 White Rock
Road, Suite 110, Rancho Cordova, California, I have personal knowledge of the following facts
and if called as a witness could and would competently testify thereto.

2, Ireceived my Bachelor of Science degree in Geology from the University of
California at Berkeley, and my Master of Science degree in Geology from the University of
California at Davis.

3. Thave been a registered and professional Geologist, license number 5880, in California
since March 3 1994,

4, 1have over twenty (25) years of experience in UST investigation and remediation work
in the State of California, and other western states. My work began with field work and has

expanded to project and portfolio/client management.
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5. For the last fifteen (15) years, [ have worked closely with the California UST Cleanup
Fund and “B”, “C" and “D” level Fund claimants. [ represent them in filing applications for
eligibility (in other words, helping them qualify for Letters of Commitment from the UST
Cleanup Fund), filing reimbursement requests (again, helping them prepare reimbursement
requests), preparing assignments and "on behalf" agreements (helping parties manage the details
of correctly applying to the Fund and qualifying for submission of reimbursement requests), end
working on compliance issues and related aspects of the UST Fund program, In this work over
the last 15 years, I have worked a lot with the Fund staff and with a variety of clients and projects,
from the smallest individual sites with home oil heating tanks to multi-national corporations,

6. Iserved on the task force appointed by the State Water Resources Control Board in
2010 for the UST Fund, and continue to work with the Fund Interest Group. I also am the parent
leader of our local high school band program, and served on the Jocal school board for our K-8
school district. 1am a consultant member of the California Independent Oil Marketers
Association.

7. In summary, I advise and work with private clients, particularly with the financial and
compliance aspects of the UST Fund program and the related remediation activities required by
Regional Boards, counties and local agencies throughout California.

6. For this matter, I have reviewed:

A. Draft Cleanup and Abatement Order, Sept. 23, 2011, for the Antlers
Shell/Subway site in Lakehead, Shasta County;

B. Final Cleanup and Abatement Order, Dec. 6, 2011 for the site.

C. Statement of Rationale of April 24, 2012 by the Executive Officer of the
Central Valley Regional Water Quality Control Board.

D. A "two scenarios" letter of April 20, 2012 letter from the UST Cleanup Fund
to TBS Petroleum, LLC.

Copies of these documents are attached to this Declaration as Exhibits A, B, C, and D,

7. Inreviewing these documents I note that there is concern about "compliance” with
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directives of the Regional Board. It is true that compliance is a prerequisite for the UST Fund to
issue a Letter of Commitment, allowing a claimant into the Fund. And, compliance is required at
each phase of the work for which a claimant seeks reimbursement. However, as a practical
matter, not being "in compliance” at any specific point in time is not what is required in the day to
day synchronization between the work needed to investigate and cleanup sites, and receive
reimbursement from the UST Fund. The oversight Regional Board, county, or other agency (for
instance, fire department) has the final authority -- and so the ability -- to get a responsible party
into compliance.

8. T have reviewed the Statement of Rationale (Exh. C), particularly as to the assertion, "It
is Unlikely that the UST Fund Will allow TBS to Access Fuands." This document includes a
statement that both TBS and the former owner/operator, Davis, "have failed to undertake
voluntary measures to remediate the contamination that exists at the Site, and have not complied
with Board directives relating to the investigation and remediation of the Site." 'This conclusion
in the Statement of Rationale appears to be contradicted by statements in both the draft Cleanup
and Abatement Order (Exh, A) and the final Cleanup and Abatement Order (Exh. B). For the
draft CAO, see paragraphs 15 (approving TBS' workplan), 16 (TBS' report of the initial
investigation), 17 (TBS well sampling), and 18 (TBS sampling the on-site public water supply
well). I seeno mention of any work by Davis, the former operator/owner of the Site. And, I do
understand from the Declaration of Anthony Ackernecht (para. 12) that TBS has spent $90,000 in
doing work to control, investigate, and remediate the MTBE contamination on this Site.

And, as explained below, because it appears unlikely that TBS will be able to qualify for
the Fund with the Cleanup and Abatement Order as it now reads, I don't understand how spending
$90,000.00 without an assurance of recovery from the Fund could be anything but good faith
compliance with directives and requirements for remediation of contamination at this Site.

9. The Staterent of Rationale (Exh. C) also includes conclusions as to the UST Cleanup
Fund, It states that:

"...[Elven if Mr. Davis [and TBS] are both named in the CAQ, this does not mean

3
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that the UST Fund will automatically award funds to Davis, Furthermare, the Cleanup

Tearn believes that nothing in the UST Fund regulations precludes Mr. Davis from

transferring a UST Fund commitment {if he Is eligible and does receive a commitment

from the Fund) to TBS, even if he is not named in the CAQ." (Emphasis in original.)

It appears to me, based on my expetience over the years with the UST Cleanup Fund, that
this statement reflects an unfamiliarity with the practical aspects of obtaining reimbursements
from the Fund.

An applicant has to prove they are in compliance. If Mr. Davis is not named on the
Cleanup and Abatement Order, it is unclear how he could be "in compliance.” There would be
nothing he would be "in or not in" "compliance with." Not including Mr. Davis on the Cleanup
and Abatement Order makes it extremely unlikely that the Fund would allow a claim from him.
This is unfair, because the Cleanup and Abatement Order deems Mr, Davis a discharger liable for
cleanup under Section 13304 of the Porter-Cologne Water Quality Act.

10. The UST Cleanup Fund, in a letter of April 20, 2012, has rejected an application by
TBS. (Exh.D) The Fund describes two scenarios in which TBS could be eligible. The first one
is if the tanks installed in 1997 were found to have caused the MTBE contamination. This
appears unlikely at this point because MTBE was found in the soils when the pre-1997 tanks were
installed (Finding No. 8, Cleanup and Abatement Order - Exh. B), and the post-1997 tanks have
tested tight since they were installed, (Declaration of Anthony Ackernecht (pata. 18))

The second scenario outlined by the UST Cleanup Fund includes an Assignment
Agreement between Mr, Davis and TBS. (Exh. D, p.3.)

11, If Davis is named in the Cleanup and Abatement Order, he can apply to the Fund

before he does any work. In fact, many owners/operators, if the citcumstances warrant it and the

oversight agency agrees, do just that - receive a directive, apply to the Fund, get a Letter of
Commitment, and then begin work. In such situations, the Fund and the UST Cleanup Program
work as they were designed to do, namely, steady progress towards a cost-effective and efficient

remediation and closure of the site for the release that occurred. The operator/owner of the USTSs

4
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when the release occurred receives the benefit of the financial assuranee that is provided by the
UST Fund - and which operator/ownets are required to have by federal law, (Mr, Davis paid
into the Fund during his operation of the Site, TBS has paid $420,000 into the UST Fund,
aceording to Declaration of Anthony Ackerneclit (para. 3).)

12, Particularly at a time when the finances of this State are somewhat unpredictable ~-

and the future of the UST Fund is unpredictable ~ a Cleanup and Abatement Order which does

not name the operator/owner at thetime of a reléase does not benefit that owner/operator at all.

13, The net effect of the Cleanup Order here is that neither Davis nor TBS would ever

qualify for the UST Fund for the cleanup of the MTBE that has been found in the public drinking

" water well an the Site,

1 declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct, Excouted this 10 day of May, 2010, at Rancho Cordova,
Califotnia.

5 09/
Dated: May 10, 2012 - Py

ERIC J. HOLM

Dreclaration of Erie J. Holm Ovder No, R5-2004-0713
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DRAFT

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
CENTRAL VALLEY REGION

CLEANUP AND ABATEMENT ORDER R5-2011-XXXX
FOR
TBS PETROLEUM, LLC, A CALIFORNIA LIMITED LIABILITY COMPANY,
BOB G. DAVIS
CONCERNING
ANTLER'S SHELL/SUBWAY %
20884 ANTLERS ROAD, LAKEHEAD, SHASFﬁ?@OUNTY

e

This Order is issued to TBS Petroleum, LLC., a Califorria’ Lumtte‘ﬁ ﬁlablltty Company, and
Bob G. Davis (hereafter collectively referred to as “Dr"é“chargers") based on provisions of
Water Code section 13304 -and Health and Safetyﬂf.‘.éde section 25296:10, which
authorize the Central Valley Regional Water Quallty Control Board (' Ce?ttrét | Valley Water
Board,” or “Board”) to issue a Cleanup and Abéfement Order. (the “Order"; apg Water
Code section 13267, which authorizes the Cefitrl | Valley ! Water Board to require the
preparation and submittal of technical and momtohng reports
3\

The Executive Officer finds, with respe“éatsteythe Dlsché%%gs acts, or failure to act, the
following: "g’%ﬁ% At g{zﬁ e;ﬁé
PROPET%TY oausnsmp o

‘ f-t & e’ﬂ\x g?tw?g

72140 pr 'nﬁftles have owned the property at 20884
Antlers Ftoad;:éLakehead Shasta County; (APN 083-340-034)(the “Site”) and have
stored and dlspensed petréleum hydrocarbons from an underground storage tanks
(*USTs") atthe'S ite. The%SltetEitmzes a tfansient non-community public supply
well, whlch prov: estWaier to the gés@hﬁe station, mini mart, and Subway ™
sané’\fvﬁh estaurant “Jihe supply well I about 120 feet from the USTs and about
76 feet from th‘e’spetrole‘ﬁmﬁdlspensers A septic tank and leach lines are about
14’%) feet from thé" wel! R8fér.to Attachment A, a part of this Order, for relevant site
fe%tures «1 e
2. Accordtng to Shasta County records, on 5 December 1872, Shell Qil Company
completéd gonstructa@h of a two-bay service station at the Site. On 28 December
1983, Shell-Ojl Coripany granted Site ownership to Olan F. Bailey and Beverley A.
Bailey. Shell @ll Company, Olan F. Bailey, and Beverly A. Bailey are not subject to
this Order becatse current Central Valley Water Board records do not contain
evidence of a waste discharge while they owned and opsrated the Site. Should
information be submitted substantiating Shell Oil Company, Olan F. Bailey, and
Beverly A. Balley responsibility for waste discharge, the Central Valley Water
Board may revise this Order to include these entities.

3. On 30 January 1990, Olan F. Bailey and Beverly A. Bailey granted Site ownership
to Bob G. Davis (hereafter “Davis”).

EXHIBIT
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CLEANUP AND ABATEMENT ORDER R5-2011-XXXX
TBS PETROLEUM LLC, MR. BOB G. DAVIS
ANTLERS SHELL/SUBWAY -

LAKEHEAD, SHASTA COUNTY

4. On 20 April 2005, Bob G, Davis granted Site ownership to TBS Petroleum, LLC., a
California Limited Liability Company (hereafter “TBS"). TBS currently owns and
operates the public water supply well and UST system under a permit issued by
the Shasta County Environmental Health Department (“SCEHD").

DISCHARGER RESPONSIBILITY

5. TBS is held primarily responsible for compliance with th% 6Bl|gat|ons set forth in
this Order based on the fact that it currently owns and,0 sérates the Site.

6. Davis has contended that he shouid be held secomﬂé, resﬁonSIbIe for compliance
with the obligations set forth in this Order. Howeve?’ secondany liability is
inappropriate for the following reasons: ‘ ?ﬁ% %

a. Water Code section 13304 authonz s the Central Valley Water Board to
issue a Cleanup and Abatemetit:Order to any.f berson who caused or
permitted, causes or permits, or tﬁréatens g*‘ cause or permit, the discharge
of waste where it is, or probably will £ eﬁdlscharged into the water of the
State and creates, orzthreatens fo create, a condition of polfution or
nuisance. ‘ At

,,,,,,

(Order No. W(g 87-6), statet:i that tw o’frthe “specmc and unique facts” that
allow a Reglonal Water Boﬁf’d toj:ﬁame a pa"‘ﬁ“y as secondarily liable are “the
[Dlsch_grger] did netk:in any wﬁygimttate or contribute to the actual dlscharge
or waste “and ‘the site mvestugﬁ?uon and cleanup are proceeding well.”

Heré; éwdence |nsti1é Board's fTeéxlndicates that the unauthorized releases
occurred‘*when_ Dﬁ“\"ns ewﬁed the Site, and the Board has concluded that the

i %Slte, mvestlg tior and cleanip. é’i‘fe not progressing in a timely manner.

X Stat? Water B‘aardgprecedent:al Orders finding secondary liability (the
responSIbt!ity to aglif the primarily-named party fails to do so) /n the Matter
«,  of the Peuf:@  of S.gDepartmenr of Agriculture, Forest Service (Order No.
. WQ 86-18)YIAithe Matler of the Petition of Valco Park, LTD (Order No. WQ
'3*”’355 -18), In the;Matter of the Petition of Prudentfal Insurance Company of
"Amenca Ori eﬁi No. WQ 87-8), In the Matter of the Petition of William
hidf (@r er No. WQ 89-1), In the Matter of the Petition of Arthur Spitzer,
et a! (@rdgr No. WQ 89-8), In the Matter of the Petition of San Diego
Unified Port District (Order No. WQ 89-12), /n the Matter of the Petition of .
San Diego Unified Port District (Order No, WQ 90-3), In the Matter of the
Petitions of Wenwest, Inc., et al. (Order No. 92-13) aimost exclusively
assign secondary responsibility only to current property owners or long-term
lessors, and assign primary responsibility to the tenants who are
satisfactorily proceeding with cleanup operations. Secondary responsibility
is not appropriate for an individual who actually discharged the
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CLEANUP AND ABATEMENT ORDER R5-2011-XXXX
TBS PETROLEUM LLC, MR. BCB G DAVIS
ANTLERS SHELL/SUBWAY

LAKEHEAD, SHASTA COUNTY

‘contamination that has led to the water-quality impacts and-where the
cleanup is not progressing in a timely manner.

d. Davis asks that the Board “consider the equities” in his plea for secondary
liability. However, the footnote that is cited in support of the equitable claim
also comments that the two factors that should receive consideration
include, “(1) whether or not the party initiated or contributed to the
discharge; and (2) whether those parties who created or contributed to the
discharge are proceeding with cleanup.” (in the Maﬂer of the Pelitions of
Aluminum Company of America, WQO 93-9). Daﬁu%*mltlated the discharge,

as he owned the Site and operated the UST s?é &m at the time of the initial

~ discharges, and the cleanup is not proceegg‘ N

'the on-site well (Wate “System No.
450021 5) and one 6,000- gallon double led diese kUgST two sungle~i:valled
gasoline USTs (one 12,000 gallon and one:8,000 q&lon) and one sung] -walled
6,000 gallon diesel UST. On 9 October 19§z,nhé~“_§ing|e walled USTs and
associated piping were removed... i,

\*zi

la

dlrected Davis to collect soil samples TWG Ol

cavity at about 11 feet:below groughci surfaces‘ﬁ‘contalned Methyl t-butyl ether
(MTBE) at 0.033 mgle’ and 0.085 mg/Kg@ Benzeﬁe “Toluene, Ethylbenzene,
Xylenes. Total; Petroleum”‘H drocarbi:iin's as gasoline (TPHg) and diesel (TPHd)

Two soil sam ie§ from f nspenser Iocattons detected Toluene at 0.009 mg/kg
and 0.013 mg/Kg#iXylends'ati0i0#0,mg/Kgr-and MTBE at 0.030 mg/Kg. Benzene,
Ethylbenzene TPHg, At TPHd %efemot detected. Groundwater was not

encbunteréd [p%the tank cawty and a water sample was not collected from the on-

TR
9. Oﬁ‘* r about 22 October 1997 “Davis installed two double-walied gasoline USTs
(onef12,§000 gallon af?d one 8,000-gallon) in the former UST cavity. Pressurized
double-wat!ed flex hdsé connects ane or more of the five existing petroleum
dlspenseré‘f‘ ) the USTs Dispenser pans are mstalled and the UST vapor return
lings are smgle wélled pipe.

10.0n 16 December 1997, SCEHD issued Davis a no further action required letter
(“NFAR") to close the UST removal file. The NFAR states;

“Nothing In this determination shall construe or be construed as a satisfaction or release
from liabifity from any conditions or claims arising as a result of past, current, or future
operations at the site. Nothing in this determination is intended or shall be construed to
limit the rights of any parties, with respect to claims arising out of or relating tfo, deposit
or disposal at any other location of substances removed from the sife. Nothing in this
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determination is intended or shall be construed to preclude the Shasta County
Department of Resource Management, Environmental Health Division or any other
agency from taking any other enforcement actions. This letter does not relieve the tank
owner and property owner of any responsibilities mandated under the California Heafth
and Safety Code, California Water Code, and Shasta County ordinances if existing,
additional, or previously unidentified contamination at the site causes or threatens to
cause pollution or nuisance, or is found fo pose & threat to public health or water quality.”

11.0n 14 July 2003, SCEHD inspected the water system and required Davis to install
a chlorination system to prevent positive bacteriological. sa"rnples and to add
volatile organic chemicals (“VOCs”), including MTBE, t¢:1He sampling schedule.
Davis retained CR Water Treatment-Chuck Goff Cerﬁfred MWater Distribution
Operator #16818) to oversee the water system opﬁratron eThe 8 January 2004
well sampling by CR Water Treatment found_ themater supply”h‘ad chloroform at 50
ug/L, bromodichloromethane at 3.2 pg/L, arrdﬁtrlhalomethanes éf’54 pg/L. Other
analyzed VOCs, including MTBE, were belﬁr Iaboratory reportrngsitmrts

12,0n 8 August 2007, a water sample from 1t e&supplyﬁwell collected by CF{ Water
Treatment detected 14.9 pg/L of MTBE. Sﬁb@e ntly, CR Water Treatment

4 &

submitted written notice through Davrs statrng,e

“In eatly 2007, the Shell station hgd a Wé”ter leak over’?he fuel tanks which flooded the

area for several months before If was focatedsénd stoppeq *.The subsequent routine

MTBE test started showrng it's pres“énce in the Well water after this (flooding) incident.”

933);3?? ”é*g\m ot _'

13. Davis contend tfrsttjig an :i?n&ergrounda : ﬁk is the prrmary contributor to the spread of
MTBE in grouﬁ‘! water. TB§?Eirsputes the underground water leak and indicates
that the Site're Qg Seived subsféﬁ;ﬁ‘rral rarnfailﬁ\ early 2007. According 1o California
Department of Water Reé%urce betwee%‘@ctober 2006 and July 2007, a total of
40.44 inches of raln’ﬁvas repor@’g it é,;Shasta Dam (USBR) station, which is
abeuﬁwﬁles from‘the§S|te Regardless of whether any leak exacerbated
pei]irtron found'ifi groun%water at the Site, Davis is liable for the cleanup due to the

:s?f' t that Davis or‘ﬁned the' slte when the unauthorized discharge occurred.

sﬁg)’ * h?z! =

.Or"4 March 2008, S@gHD referred lead agency responsibility for the UST case to
the Central Valley Water Board. On 25 June 2008, Central Valley Water Board
staff ]orntlyférequestedgtﬁat TBS and Davis submit a Preliminary Site Assessment
Work Plan"teg‘*deterhﬁ‘ ne the extent of pollution and a survey of sensitive receptors

affected or tﬁrea’géned by the release.

SITE INVESTIGATION

15.0n 17 November 2008, Central Valley Water Board staff approved the Lefter
Workplan; Boring Installation Antlers Shell-Subway (“Work Plan”), which was
submitted by LACO Associates. The Work Plan was submitted on behalf of TBS in
response to a second staff request dated 25 July 2008 for the Dischargers to
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investigate petroleum pollution in the on-site domestic well, Davis did not submit a
work plan.

16.0n 4 March 2009 a Aeport of Findings, Initial Subsurface Investigation was
submitted by LACO Associates. The report contained the results of a limited
subsurface investigation at the Site, as well as a sensitive receptor survey. Eight
direct-push borings were completed to sample subsurface soil and collect grab
samples of groundwater. The tables below summarize soil and groundwater
analytical data from the LACO report. Several petroleuméeohsntuents were
detected in subsurface soil and groundwater including Ti Igl*‘-ig, Benzene, Tolusne,
Ethyloenzene, Xylene, MTBE, tertiary-butyl alcohol (FBAY, and tertlary amyl methyl
ether (TAME). The maximum concentration of MTBE-obsﬁrved in soil was about
1,900 pg/kg; the maximum concentration of MTBExobsewefin groundwater was -
about 49,000 ug/L. .

T

5

Soil Analytlcal f:)ata
From LACO, Report of Finding&,.Ihitial Subsurface lnvest:gatibﬁ i

Depth —"?‘émyi B
Sample ID (Ft} TPHg | Benzene | Toluene banié?w gf*xwenes MTBE TBA TAME
5 ND ND % ND ND‘“‘»@%ﬁ ND ND ND ND
9 ND ND ‘iiga*‘wnﬁ:w ND AsND ND ND ND
B1 15 ND ND %i%mo CCHE0011 ‘ﬁu‘"“a 0.017 | 0.012 ND
1/19/09 19 WD | 001 014 | 0.061 ND
24 NG, 1.2 0.351 | 0.0073
28 2 9. NI 1.9 0421 | 0011
s U UND | NDEE TND “ND2 049 | ND
s 4 o ND T | NDT [T END o015 {0 041 | ND
g T ND L ND T IND 042" | 0415 ‘ND
. :1/2}0/029-:. R T, P S BT T o33 T o028 D
ND.. 026 | 020 | ND
ND ND .| ND ND
ND ND ND ND
ND ND ND ND
ND ND 0.0073 ND
ND 0.028 | 0.054 ND
ND ND ND ND
i ND ND ND ND
12109 14 | {ND ND ND , ND ND ND
20 ND ND ND 0.029 0.12 0.028 0.011 ND
25 2.1 0.017 0.0077 011 | 026 0.037 0.017 ND
5 ND ND ND ND ND ND ND ND
B6 10 88 ND ND . 0.11 0.41 ND ND ND
1/22/09 15 1.6 ND. 0.043 0.024 0,23 0.027 | 0.014 ND
20 1.5 ND 0.092 0033 | 028 | 0048 0.020 ND
B8 5 ND ND ND ND ND 0.040 ND ND
1/23/09 10 ND | ND ND ND ND 0.25 0.59 ND
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Depth , Ethyl- Totat
Sample ID (Ft) TPHg Benzene | Toluene | benzene | Xylenes | MTBE TBA TAME
14 ND ND . ND ND ND 0.034 0.088 ND
20 ND ND ND ND ND ND 0.030 ND

ND = Not detected in sample above laboratory reporting limits
All other oxygenates were non-detect
All samples collected from Sail Boring B4 on 1/21/08 (5, 10, 14, 20, and 25 feet) were non-detect

All samples collected from Soil Boring B7 on 1/22/09 {5, 10, and 15 feet) were non-detect

Depth Ethyl-
Sample 1D (Ft) TPHg | Benzene | Toluene | benzene, faylenes TAME
B1 28 10,000 | 1,700 35 14@_@ 1,200 69
119/09 37-41 1,600 160 ND i 7.9
B2 26 ND 14 ND 24
1/20/09 36-40 ND - ND ND 290
B3 28 120 16 1.3
1/20/08 30-34 ND 27 140
B4 25 ND 4.3 ND
1/21/08 29-33 ND ND ND
B5* 25 4,800 60 2.8
1/21/09 35-38 1,200 160 12
B6 25 800 160 ND
1/22/09 36-40 460 140 6.1
B7 25 40 32 ND
1/22/09 36-40 7.8 42 ND
B8 25 740 720 3.8
1/23/09 | .30:34 14,000 2,800 79

ND = Not ¢ detecled i sample abova"laboratory reportmg Ilmit
All otheﬁoxygenates not datected in ah.r samples with the exception of Ethanol at 9.9 ug/ in Sample B7 at 25 feet,

*The‘*ifgl‘l“owlng volatlle orga“iilh’c,ompounds} were detected In water samples collected from Soll Boring B5:

25 Feet? I§59ropyl benzene (4. 4*?1'9/1) n- Propylbenzane (12 ugh), 1,3,5-Trimethylbenzene (120 ug/l}, n-Butylbenzene
(0.98 ug/y, ﬁﬁ‘a [ Napthalene (31 ugn) Al athers non-detect.

35-38 Feel: Isop opyl benzene (32 ug?l ), n-Propylbenzene (87 ug), 1,3,5-Trimethylbenzene (160 ug/), 1,2,4-
Tnmelhylbenzene( 40 ug!l) se%-Butbeenzene (5.5 ugfl), p-lsopropyltoluene (3.1 ug/l), n-Butylbenzene (7.2 ug/),

and Napthalene { 140 ltgli) Al olhe;s non-detect.

17. In conjunction with the site sensitive receptor survey, LACO sampled 7 domestlc
wells located within 1,000 of the site. Six of the seven well samples were non-
detect for MTBE, however the sample from APN 830-340-08 contained 0.13 ug/L
MTBE. This well was non-operational at the time of sampling.

18.TBS has collected at least 12 water samples confirming the presence of MTBE in
the on-site public water supply well since August 2007. The minimum, average,
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and maximum concentrations MTBE concentrations are 8.32 ug/l., 20.45 ug/L, and
44 ug/L, respectively.

19.0n 27 April 2010, Central Valley Water Board issued an Order to Submit Informat:on
Pursuant to California Water Code Section 13267 (the “13267 Order”), jointly to TBS
and Davis. The 13267 Order required the submittal of two work plans. The first was a
work plan to further mitigate post-treatment pollution from the on-site domestic well.
TBS responded to this request. The second workplan was for further site investigation
of pollutant flow paths through colluvium and fractured bedrock sufficient to evaluate
the on-site domestic well as a pollution conduit, correlat wlth identified pollution in on
and off-site receptor wells, and define pollution extent. Neither party has submitted the
second required workplan.

AUTHORITY — LEGAL nEeL‘uREMENTs'

.'”ﬂw
St

iy :
Any person ... who has caused ﬂ‘d’r@permlttgd causes or permits, or
threatens to cause or permit any wa§tegto;gbe discharged or deposited
where it is, or probably will-be, discharged.into the waters of the state and
creates, or threatens td; reafe,wa condition” of"pollutton or nuisance, shall
upon order of the regtona‘Qboard @Ieamup the Waste or abate the effects of
the waste,- or, in the case: ef threateﬁéds,pollunomorssnussance take other
necessary remedlai action, mcludln but‘n@ﬁllmlted‘to, overseeing cleanup
and abatemenf" efforts A cleanup;i %d abateritafit order issued by the state
board or%aé“reglonai ‘Board may,- quure the provision of, or payment for,
unmterrupted repla eﬁ’lent water gewrce, which may include wellhead
treatmem.% to each? affected pubIIwaater supplier or private well owner,
Upon faiftire,of anyﬁpe?sonitOf;qomply with the cleanup or abatement order,

ﬁmﬂthe'}AttorneyA

¢ _ ,f_ﬁeral at the“feqdest of the regional board, shall petition

theistiparior éou?t for that county for the issuance of an injunction requiring

the perﬁon to cemply with the order. In the suit, the court shall have

JUI’lSdICtIOH*ﬁ*tO grantma prohibitory or mandatory injunction, either
prehmmary ergpermanent as the facts may warrant.

‘%304(f) provides that:

Replacemeﬁt‘water provided pursuant to subdivision (a) shall meet all
appllcable “federal, state and local drinking water standards and shall
have comparable quallty to that pumped by the public water system or
private well owner prior to the discharge of waste

22, Water Code section 13267 (b)(1) provides that:
In conducting an investigation ... the regionai board may require that any

person who has discharged, drscharges, or is suspected of having
discharged or discharging, or who proposes to discharge waste within its
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region, or any citizen or domiciliary, or political agency or entity of this
state who has discharged, discharges, or is suspected of having
discharged or discharging, or who proposes to discharge, waste outside
of its region that could affect the quality of waters within its region shall
furnish, under penalty of perjury, technical or monitoring program reports
which the regional board requires, The burden, including costs, of these
reports shall bear a reasonable relationship to the need for the report and
the benefits to be obtained from the reports. In requiring those reports,
the regional board shall provide the person with a written explanation with
regard to the need for the reports, and shall Idemtify*‘the evidenhce that
supports requiring that person to provide the reporlss :

23. Water Code section 13304(c)(1) provides that:

If waste is cleaned up or the effects.o e waste are abated of, in the
case of threatened pollution or nuusarﬁ &, other necessary rer‘*neiiral action
is taken by any government oagency, the person or persons. who
discharged the waste, discharge§’ ;tho ‘waste, «ofithreatened to cduse or
permit the discharge of the waste within, gh%ﬁvrﬁéénrng of subdivision (a),
are liable to that government agency to‘?‘strieféxf’ent of the reasonable costs
actually incurred in oloahmg up the waéﬁte;ae abating the effects of the
waste, supervrsrng oieainupz‘ abatement- *aotlvrtres or taking other
remedial actions. . e

i s,
e &
«1\6"’

24, The State Water Resources Control Boardt( ‘StaterWater Board") has adopted
Resalution No. 92eﬂ9 Policies and Procedures for Ir?i/estrganon and Cleanup and
Abatement of D l‘rsoharges uﬁder Water.Code Section 13304 ("Resolution 92- -49"),
Resolution 92 4>9 sets forthfthe policies:and procedures to be used during an
investigation an”d,,oleanup df a; polluted srte .and requires that cleanup levels be

é,xWaper Bodrd Ft‘es‘.olutlon No. 68-16, the Statement of Policy

With;: Resﬁeétgto Maintaln mg High Quei!rty of Waters in California. (“Resolution 68-
167 VResolutioh:g2-49"afid.the Basin Plan establish the cleanup levels to be

«-:ﬁaohreved Resolﬁ@n 92: 49§requrres the waste to be cleaned up in a manner that
promotes aftainment of erthérubaokground water quality, or the best water quality
whrohérs reasonable if baokground levels of water quality cannot be restored. Any
aiternatrve cleanup Jévél to background must: (1) be consistent with the maximum
benefit t8'the » people, of the state; (2) not unreasonably affect present and
antrorpated%enefrcrﬁ use of such water; and (3) not result in water quality less
than that presorrbéd in the Basin Plan and applicable Water Quality Control Plans
and Policies of the State Water Board. Resolution 82-43 directs that investigation
proceed in a progressive sequence. To the extent practical, it directs the Central
Valley Water Board to require and review for adequacy written work plans for each
element and phase, and the written reports that describe the results of each phase
of the investigation and cleanup.
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25.The Central Valley Water Board's Water Quality Control Plan for the Sacramento
River and San Joaquin River Basins, 4" Edition (hereafter "Basin Plan”)
designates beneficial uses of the waters of the State, establishes water quality
objectives (WQOs) to protect these uses, and establishes implementation policies
to implement WQOs. The designated beneficial uses of the groundwater beneath
the Site are domestic, municipal, industrial, and agricultural supply,

26. Chapter 1V of the Basin Plan contains the Policy for Investigation and Cleanup of
Contaminated Sites, which sets forth the Central Valley Wafer Board'’s policy for
managing contaminated sites. The policy strategy generﬁlly outlines a process that
includes site investigation, source removal or contalgj &fit, information required to
be submitted for consideration in establishing cleat uﬁ Ievﬁls «and the bases for
establishment of soil and groundwater clean *Iev Is. :

states in part:

At a minimum, cleanup levels must bésﬁfﬁc@nﬂy stringent to fully support
beneficial uses,. unless the RWQCB a!!aﬁrs a containment zone. in the
interim, and if .rc-:-st‘orétmn’i&e of background »water quality cannot be
achieved, the CAQ shou!d’re“‘quiré‘ the dlscharger( s) to abate the effects of
the discharge. Abatement .a(c.'r!v.uh'ésgf‘i’lé_j,{é mcludg the prowsron of alternate
water SUpphes

) s:s
%i =

/Site are notJ aturally oceurring, and some are known
palr or threaten fo impalr the beneficial uses

29 @IQ&Basm Plan contain a:narrative WQO for chemical constituents which
’f*‘{equures in part, that grourldwater not contain chemical constituents in

c§ﬁbentrat|ons that %dversely ‘affect any beneficial use. For groundwaters that are
deé"ighated MUN, suchsas the groundwater beneath the Site, the Basin Plan
incorpofates by refer&nce drinking water maximum contaminant levels ("MCLs")
promulgafed in the@%@ghforma Code of Regulations, title 22, chapter 15 (“Title 227).
Furthermora;:é!BaSIn Plan also contains narrative WQOs that apply to groundwater
for tastes and?fﬁ o s and for toxicity, The taste and odor WQO requires, in part,
that, grou ndwater not contain substances in concentrations that cause nuisance,
adversely affect beneficial uses, or impart undesirable tastes and odors to
municipal and domestic water supplies. The toxicity WQO requires, in part, that
groundwater be maintained free of toxic substances in concentrations that produce
detrimental physiological responses in humans.
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30, Chapter |V of the Basin Plan contains the Policy for Application of Water Quality
Objfectives, which provides that “jw]here compliance with narrative objectives is
required (i.e., where the objectives are applicable to protect specified beneficial
uses), the Central Valley Water Board will, on a case-by-case basis, adopt
numerical limitations in orders which will implement the narrative objectives.”

Testing of petroleum hydrocarbons has identified a number of constituents that are

not present in groundwater unaffected by the discharge and that could exceed a
narrative WQO. All of these are constituents of concern. The numerical limits for
the constituents of concern listed in the following table |mp!ément the Basin Plan

WQOs.
Constituent Limits wao ferenc
{ug/L) i
Benzane 0.15 Toxicity ZilfCalifornia Public*Haaith Goal (OEHHA)
Tolugne 42 Taste and Odor | Federal Register, Voli54, No, 97
Ethylbenzene 29 Taste and Odor_.+. Federal Register, Vol. 54;No. 97
Total Xylenes 17 Taste and Qdor %, Federal Register, Vol 547No, 97
. 0.4 Toxicity California Public Health Goal (OEHHA)
Ethylene dichloride 0.5 Chemical Consntuentssé alifornia Primary MCL
Methyl t-butyl ather 5 Taste and Odor " Galfornia Secondary MCL (CDPH)
X Toxlcity‘k i California Drinking Water Notification
Tert-Butyl alcohol 12 W -s§f g LeVel (CDPH)
Toxscrty .y CallfﬁrnléuProposntnon 85 Safe Harbor
Naphthalene iDrinking'Water Level. (OEHHA)
Tastes and @i‘ior “McKee, & Wolf, Water Quality Criteria,
Gasoline SWR@% b, 230

.l‘w,qy ﬁ’:‘g wa

31.The constltuents‘.*llsted in Fin glings No. 7@%nd 15 are wastes as defined in Water
Code section 13%50(d) &The%foﬁhdwatersemeeds the WQOs for the constituents
I|stedgggglfin ings I\fesxa and 11. E%eé%i’ng applicable WQOs is indicative of
mpﬁlrment‘ é@%@ bene’F cial uses of the groundwater, and thereby constitutes
Pé‘l}utlon as deﬁné‘d in W%feg; Code section 13050(1)(1).

=«- a \{3

32. T“iu-)1 ‘constituents Ilstf'ea Jin Flndlng No. 30 are present in groundwater due to the
waster uf:from dlscharg“é',iare injurious to health or impart objectionable taste and
odor whe n, present in“drinking water.

DISCHARGER LIABILITY

33. As described in Findings Nos. 3-6 and 13, the Dischargers are subject to an order
pursuant to Water Code section 13304 because the Dischargers have caused or
permttted or threatered to cause or permit, waste to be discharged or deposited
where it is, or probably will be, discharged into the waters of the state and have
created, or threatened to create, a condition of pollution or nuisance. The condition
of pollution is a priority violation and issuance or adoption of a cleanup and
abatement order pursuant to Water Gode section 13304 and Health and Safety

-10-
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Code section 25296.10 is appropriate and consistent with policies of the Central
Valley Water Board.

34. This Order requires investigation and cleanup of the Site in compliance with the
Water Code, the applicable Basin Plan, State Water Board Resolution No. 92-49,
and other applicable Central Valley Water Board's plans, policies, and regulations.

35. As described in Findings Nos. 3-6 and 13, the Dischargers may be ordered to
submit technical and monitoring reports pursuant to Watgﬁ@ode section 13267
because existing data and information about the Site indi¢ate that waste has been
discharged, is discharging, or is suspected of discharGifid, at the property, which is
or was owned and/or operated by the Discharger@ﬁﬁfgf‘ﬁ“é“’dfig_ﬁthis Order. The
technical reports required by this Order are nece$sary to 4sstire compliance with
Water Code section 13304 and Health and Safety Code secfiefy25296.10, to
adequately investigate and clean up the Swigég'j& protect the bené‘fiféigwl uses of
waters of the state, to protect against ngjéghCe, and to protect human,health and

' e » o
the environment. L ﬁﬁiﬁk o
36. The issuance of this Order is an enforcementicti i taken by a regulatory agency

and is exempt from the provisighs,of the Calif%f@éfEnvironmental Quality Act
(“CEQA”)(Pub. Resources Codg:§:21000 et seq.)7In,accordance with California
Code of Regulations, title 14, segtiori“1532,(a)(2). The.issuance of this Order is
also an action to assure the restaration ofthe environfiiént and is exempt from the
provisions of CEQA in accordance/With Cg]if*dfﬁi’@;.;@qge of Regulations, title 14,

sections 15308 and 15330, el e
E A
| {REQUIREDACTIONS

i

IT IS HEREBY onn“ﬂﬁ;gp that;p w,ffé”@a@;@t&w%fer Code sections 13267 and 13304, as
well as Health:and Safety,Co & section 25296110, TBS Petroleum, LLC and Mr. Bob G.
Davis shgiféﬁfi‘é"i‘é‘it jo.effedis’of waste discharges at, near, or down gradient of the Site

as dirgcted below.
e

S =

1. Ini?ﬁ,_s_tlgate the disch‘%fggs_ of ﬁ:‘a“ste, clean up the waste, and abate the effects of the
wasteiforthwith, resulting from activities at Antler's Shell/Subway, 20884 Antlers

Road, Lakehead, Shastd County, in conformance with State Water Board Resolution

No. 92-49"Rolicies and:Procedures for Investigation and Cleanup and Abatement of
Discharges Under Wétér Code Section 13304 and with the Central Valley Region’s
Water Quality Contrél Plan for the Sacramento River and San Joaquin River Basins
(in particular the Policies and Plans listed within the Control Action Considerations
portion of Chapter IV). “Forthwith” means as soon as is reasonably possible.
Compliance with this requirement shall include, but not be limited to, completing the
tasks listed below.

2. Complete all work and reports in accordance with Appendix A - Reports, Tri-
Regional Recommendations for Preliminary Investigation and Evaluation of
Underground Storage Tank Sites, which can be found at:

11-
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Ettp:/[www.waterboards.ca.gov/centralvalIey/watel‘ issues/underground storage tan
ks/

3. Complete all work under all permits required by State, County, and/or Local
agencies.

4, The Dischargers are required to submit the following technical reports prepared in
accordance with Appendix A - Reports by the listed dates:

Due | No Later
Than:

A December 2011

| 1"Mairch 2012

1 Juné:2012
1 Decermber 2012
1 June 2012
1 September 2012
1 December 2012

Required Report/Task
, i
Additional Site Investigation Work Plan including On-gite Bomesti
Well Investigation and Evaluation .
Implement Site investigation Work Plan
Additional Site Investigation Report £
Corrective Action Plan (Final) -
- Problem Assessment Report
= Feasibility Study
- Final Remediation Plan "

Complete Installation and Startup of ﬁ@prdv_ i 1 June 2013
Quarterly Status Reports - Reports dugithe 1% 30 January 2012 -
month following the endsofithe,guarter =3 first report due
R g
&

- i g

5. The Dischargers shall subm,itgﬂfemedialéjgtus Reports, monthly for the first three

months of activexsﬁfrhﬁpilemeqj(é’iiﬁag ag)gg quar’t‘jeﬁig!y thereafter. The required Remedial

Status Reports aré?ﬁ’gciesér‘aﬁ’to*%ﬁdqﬁg}qﬁtg’e*effectiveness of the remedial system
and itg'impdct.on theé-*‘éiﬂj?)’ﬁurface enviréninent. The first monthly Remedial Status
Reporiis due'45;days after system startup, and shall at minimum include
background dissolved metdls; pH, oxidation-reduction potential (ORP), total
digsolved solids (TD§)‘¢,{\electr’§t,,a;gcceptors, iron, manganese, metabolic acids,
rele%éiht hydraulic pari@:eters,'”é”rganic pollutants and their predicted breakdown
produttg.in the target volume, predicted behavior both in the target volume and
identified $Qrrounding séntry wells, and contingencies for controlling mobilized

pollution béynd thedarget volume. Subsequently, each Remedial Status Report

shall also ihclﬁ@e%aﬁgigndment injections, and the results of all appropriate shallow
soil vapor and grotindwater sampling. Remedial Status Reports are to be submitted
during operation of the remedial system and for a minimum of four quarters following
system shutdown. : - : '

6. The Dischargers shall submit Quarterly Monitoring Reports. All Monitoring
Reports shall be submitted by the 30" day of the month fallowing the end of the
calendar quarter in which the samples are collected (i.e., by 30 July and 30 *
January). Monitoring reports shall include the resuits of all soil, soil vapor and



DRAFT

- GLEANUP AND ABATEMENT ORDER R5-2011-XXXX
TBS PETROLEUM LLC, MR. BOB G. DAVIS
ANTLERS SHELL/SUBWAY

LAKEHEAD, SHASTA COUNTY

groundwater samples analyzed to date. Remedial Status Reports and Monitoring
Reports should be combined and completed as a single report when both monitoring
and remedial system sampling occur during the same quarter.

7. The Dischargers shall continue to provide appropriate, uninterrupted replacement
water that meets all applicable federal, state, and local drinking water standards to
affected parties, in compliance with Water Code section 13304(f and g). Appropriate
uninterrupted replacement water may include, but is not limited to, continued
maintenance of existing GAC units, and extension of piped p’atable water services.

&

GENERAL REQUIREMENTS
ni
1. As required by the California Business and Prbfessmns Code*secnons 6735,

7835, and 7835.1, have appropriate reports iprepared by, or under the
supervision of, a reglstered professwnal éngmeer or geologist and 3|gned by the
registered professional. All technical reports submltted by the Dlschargers shall
include a cover letter signed by the Dlschargers, or»an authorized representative,
certifying under penalty of law that the signer has éxamined and is familiar with
the report and that to their kﬁ@Wledge the report is true, complete, and accurate.
The Dischargers shall also sTate‘*““lfﬁfhe& agree Witk any
recommendations/proposals a‘ﬁd%whe"th@rithey ap ved |mplementat|on of said
proposals.

2. Upon startup of@qny refﬁe&ilatlon sysfer‘h(s) operate the remediation system(s)
contlnuously, except for perIOdIC and’ r’equwed maintenance or unpreventable
equipment failyre. The Disé’hargers shall notify the Water Board within 24 hours
of any unschédiiled shutdowrrof the remediation system(s) that lasts longer than
48 ho Dgfrs .. This né"]ﬂcaﬂon shall include&he cause of the shutdown and the

v%factlon takghi(or proposed 16 be taken) to restart the system. Any

.JI ,erruptlons in‘the operatlon of the remediation system(s), other than for

3 Jmalntenance, éﬁergenéieswr equipment failure, without prior approval from

séFleglonal Water éo’ard staﬁxor' without notifying the Regional Water Board within

the«specufled time i§:a violation of this Order. Within 7 working days of a
shutd@wn the D|scp§‘rgers shall submit a Technical Report containing at a
mmlmum but not Ilmited to the following information:

times and;dates equipment were not working,

cause of shutdown,

if not already restarted, a time schedule for restarting the equipment, and,
a Cleanup Assurance Plan to ensure that similar shutdowns do not reoccur,
Proposed Cleanup Assurance Plans are to be completed within 30 days of
the system shutdown. .

RES
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3. Notify Board staff at least three working days prior to any onslte work, testing, or
sampling that pertains to environmental remediation and investigation and is not
routine monitoring, maintenance, or ingpection.

4, Obitain all local and state permits and access agreements necessary to fulfill the
requirements of this Order prior to beginning the work.

5. Continue any remediation or monitoring activities until sugh time as the Executive
Officer determines that sufficient cleanup has been acco’imﬁllshed to fuIIy comply
with this Order and this Order has been either amende& ‘or rescinded in writing,

i'ﬁ

6. Optimize remedial systems as needed to imprové ystem eﬁlc:ency, operatlng
time, and/or waste removal rates, and reporton fhe effectlveness of the
optimization in the quarterly reports.

E '\P

= ;?*

7. Maintain a sufficient number of monito ; g wells to complete!y defme and
encompass the waste plume(s). If groundwater momtormg indicates.the waste in
groundwater has migrated beyond Iaterdﬁy‘or vertlbally defined limits during the
quarter, then the quarterly monltonng report m ust include a work plan and
schedule, with work to beglngvivjthin thirty days‘*ofg» Regzonal Water Board staff
approval, to define the new pFume limilts 2 A

E) “a 5

8. Submit all written reports and ar%[ytucal 251 hthe H’églonal Water Board and
electronic copies;of:a Freports and; nai"ytlcal re&i‘lts‘*over the Internet to the State
Water Board geographic~- »‘nwronméntal Information Management System
database (GeoTracker iaﬁilg //geotréeker swrch.ca.gov. Electronic submittals
shall comply"‘wlth GeoTragker standardésand procedures as specified on the

Kb, site:: Vg

ntin:compliance with the schedule set forth herein, or in comphance with any
@;submitted pu rsuant 1o this Order and approved by the Executive Officer,

the Dlschargersymay requést in writing, an extension of the time specified. The
extension requesf sgaﬂﬂnclude jUStIfICatlon for the delay. Any extension request shall
be submitted as so0ri;as the situation is recogmzed and no later than the compliance
date. An extension may be granted by revision of this Order or by a letter from the
Executive Officer. Extension requests not approved in writing by the Executive Officer
with reference to this Order are denied.

If, in the opinion of the Executive Officer, the Dischargers fail to comply with the
provisions of this Order, the Executive Officer may refer this matter to the Attorney
General for judicial enforcement or may issue a complaint for administrative civil liability.

14
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Failure to comply with this Order may result in the assessment of an Administrative Civil
Liability of up to $10,000 per violation per day pursuant to the Water Code sections
13268, 13350 and/or 13385. The Central Valley Water Board reserves its right to take
any enforcement actions authorized by law.

Any person aggrieved by this action of the Central Valley Water Board may petition the
State Board to review the action in accordance with Water Code section 13320 and
California Code of Regulations, title 23, sections 2050 and following. The State Board
must receive the petition by 5:00 p.m., 30 days after the date.oﬁihls Order, except that if
the thirtieth day following the date of this Order falls on a Sg “ay, Sunday, or state
holiday, the petition must be received by the State Water, _,by 5:00 p.m. on the
next business day. Copes of the law and regulatlons apphé’?ab|e to ﬁllng petitions may be
found on the Internet at: L
http://www.waterboards.ca.gov/public_| nﬁtlces/petatlons/wat ”"r ‘quahty
or will be provided upon request ’

Oﬁg{gaﬁg signed by

MELA C. CREEDON
Xécutive Officer

(Date)
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California Regional Water Quality Control Board
Q‘ 1 Central Valley Region _

Katherine Hart, Chair
415 Knollerest Drive, Suite 100, Redding, Catifornia 96602 i
vatthew Rodriguez (530) 224-4845 « FAX (530) 224-4857 Edmund G, Brown Jr,
Secrelary for htp/fwww, waterboards.ca.gov/centralvalley Governor
Environmental Protection
6 December 2011

Mr. Tony Ackernecht

TBS Petroleum, LLC

4544 Mountain Lakes Blvd.
Redding, CA 86003

TRANSMITTAL, CLEANUP AND ABATEMENT ORDER R5-2004-0713, ISSUED TO
TBS PETROLEUM, LLC., ANTLERS SHELL/SUBWAY, 20884 ANTLER’S ROAD,
LAKEHEAD, SHASTA COUNTY. '

Enclosed is a signed copy of Cleanup and Abatement Order R5-20011-0713 (hereafter,
“Order”). This Order is being issued pursuant to Water Code section 13304 to address
discharges of waste and threatened discharges of waste. This Order requires TBS Petroleum,
LLC (hereafter, “TBS") to cleanup and abate, forthwith, the effects of wastes discharged or

. threatened to be discharged to surface water drainage courses or groundwater. Specifically,
TBS is directed to: '

« By 1 March 2012, submit an additional site investigation work plan including an on-site
domestic well investigation and evaluation.

« By 1 June 2012, implement site investigation work plan.
» By 1 September 2012, submit an additional site investigation work plan (if required).

¢ By 1 March 2014, complete all planning/impiementing phases of a corrective action
plan.

Failure to comply with the enclosed Order may result in further enforcement action pursuant to
Water Code section 13350, which may result in civil liabilities of up to five thousand dollars
($5,000) per day for each violation. In addition, the Board may seek injunctive relief by
authorizing the Attorney General to petition the Superior Court for an injunction requiring
compliance with the Order. The Court may grant a prohibitory injunction stopping all activities
until compliance is achieved.

In order to conserve paper and postage, paper copies of this Order are only being provided to
the Discharger. Electronic copies are available on the Central Valley Water Board's website at
http://www.swrcb.ca.gov/rwaeb5/. Those without intermnet access can request a copy by

acting Central Valley Water Board staff. If you have any questions, please contact

PAMELA C. CREEDON
Executive Officer

cc: See Attached List

California Environmental Protection Agency

‘313 Recycled Paper . EXHIBIT B




Tony Ackernecht -2~ 6 December 2011
TBS Petroleum, LLC

cC!

Robert Crandall, AEO, Central Valley Regional Water Quality Control Board, Redding
Patrick Pulupa, State Water Resources Control Board, Sacramento

Brian Newman, Central Valley Water Board, Rancho Cordova

Mark Kramer, Shasta County Department of Environmental Health, Redding
Kim Flanagan, California Department of Health Services, Redding

Josh Bloom, Barg, Coffin, Lewis & Trapp, LLP, San Francisco

Bob and Cheryl Davis, Redding

Loren Harlow, Stoel Rives, |.LP, Sacramento

Paul and Irene Costa, Watsonville

Jim Wyatt, Lakehead

Ron Gasik, Lakehead

Jeff Childs, Lakehead -

Juana Lewis, Lakehead

Larry McCracken, Lakehead

Ted Pudwill, Lakehead

Dan Huffman, Chatsworth

California Environmental Protection Agency

Qﬁ’; Recycled Paper



CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
CENTRAL VALLEY REGION

CLEANUP AND ABATEMENT ORDER R5-201 1-0713
FOR :
TBS PETROLEUM, LLC, A CALIFORNIA LIMITED LIABILITY COMPANY
CONCERNING
ANTLER'S SHELL/SUBWAY
20884 ANTLERS ROAD, LAKEHEAD, SHASTA COUNTY

This Order is issued to TBS Petroleum, LLC, a California Limited Liability Company, (hereafter
referred to as “TBS" or “Discharger”), based on provisions of Water Code section 13304 and
Health-and Safety Code section 25296.10, which authorize the Central Valley Regional Water
Quality Control Board ("Central Valley Water Board,” or “Board”) to issue a Cleanup and
Abatement Order (the “Order”), and Water Code section 13267, which authorizes the Central
Valley Water Board to require the preparation and submittal of technical and monitoring
reports.

The Executive Officer finds, with respect to the Discharger’s acts, or failure to act, the
following: '

PROPERTY OWNERSHIP

1. From about 1972 to present, several entities have owned the property at 20884 Antlers
Road, Lakehead, Shasta County, (APN 083-340-034)(the “Site") and have stored and
dispensed petroleum hydrocarbons from an underground storage tanks (*USTs") at the
Site. The Site utilizes a transient non-community public supply well, which provides
-water to the gasoline station, mini mart, and Subway™ sandwich restaurant. The
supply well is about 120 feet from the USTs and about 70 feet from the petroleum
dispensers. A septic tank and leach lines are about 140 feet from the well. Refer to
Attachment A, a part of this Order, for relevant site features.

2. According to Shasta County records, on 5 December 1972, Shell Oil Company
completed construction of a two-bay service station at the Site. On 28 December 1983,
Shell Oil Company granted Site ownership to Olan F. Bailey and Beverley A. Bailey.
Shell Qil Company, Olan F. Bailey, and Beverly A. Bailey are not subject to this Order
because current Central Valley Water Board records do not contain evidence of a ‘
waste discharge while they owned and operated the Site. Should information be
submitted substantiating Shell Qil Company, Olan F. Bailey, and Beverly A. Bailey
responsibility for waste discharge, the Central Valley Water Board may revise this
Order to include these entities.

3. On 30 January 1990, Olan F. Bailey and Beverly A. Bailey granted Site ownership to
Bob G. Davis (hereafter “Davis”), '

4. On 20 April 2005, Bob G. Davis granted Site ownership to TBS Petroleum, LLC. TBS
currently owns and operates the public water supply well and UST system under &
“permit issued by the Shasta County Environmental Health Department (“SCEHD").
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DISCHARGER RESPONSIBILITY

5. TBS is responsible for complying with the obligations set forth in this Order based on
the fact that it currently owns and operates the Site.

6. Davis has contended that he should not be named in this Order. The Board is hereby
exercising its discretion to refrain from naming Davis in this Order, based on the
decisions that have been rendered by the Shasta County Superior Court and the Third
Appellate District Court. Both courts were called upon to interpret the terms of the
purchase contract for the Site, and both courts concluded that these terms shift the
responsibility for the investigation and cleanup of existing pollution from Davis to TBS.
While the Board retains the: authority to name Davis in this Order, it is also true that the
Courts have determined that the contract between Davis and TBS allocated 100% of the
responsibility for the cleanup to TBS. It is therefore reasonable for the Board to require
TBS, and TBS alone, to fulfill the obligations imposed herein.

BACKGROUND

7. In 1997, SCEHD permitted Davis to operate the on-site well (Water System
No. 4500215) and one 6,000-gallon double-walled diesel UST, two single-walled
gasoline USTs (one 12,000 gallon and one 8,000 galion), and one single-walled
8,000 gallon diesel UST. On 9 October 1997, the single-walled USTs and associated
piping were removed., ' :

8. On 10 and 21 October 1997, following the UST and piping removal, SCEHD directed
Davis to collect soil samples. Two soil sampies, collected from the tank cavity at about
11 feet below ground surface, contained Methy! t-butyl ether (MTBE) at 0.033 ma/Kg
and 0.085 mg/Kg. Benzene, Toluene, Ethylbenzene, Xylenes, Total Petroleum
Hydrocarbons as gasoline (TPHg) and diesel (TPHd) were not detected. SCEHD
records indicate no obvious odor or soil discoloration. Two soil samples from four
dispenser locations detected Toluene at 0.009 mg/kg and 0.013 mg/Kg, Xylenes at
0.010 mg/Kg, and MTBE at-0.030 mg/Kg. Benzene, Ethylbenzene, TPHg, and TPHd
were not detected. Groundwater was not encountered in the tank cavity and a water
sample was not collected from the on-site well.

9. On or about 22 October 1997, Davis installed twe double-walled gasoline USTs (one
12,000-gallon and one 8,000-gallon) in the former UST cavity. Pressurized double-
walled flex hose connects one or more of the five existing petroleum dispensers to the
USTs. Dispenser pans are installed and the UST vapor return lines are single-walled
pipe. :
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10.0n 16 December 1997, SCEHD issued Davis a no further action required letter
(“NFAR”) to close the UST removal file. The NFAR states:

“Nothing in this determination shall construe or be construed as a satisfaction or release
from liability from any conditions or claims arising as a result of past, current, or future
operations at the site. Nothing in this determination is intended or shall be construed to
limit the rights of any parties, with respect to claims arising out of or relating fo, deposit or
disposal at any other focation of substances removed from the site. Nothing in this
determination is intended or shall be construed to preclude the Shasta County
Department of Resource Management, Environmental Health Division or any other
agency from taking any other enforcement actions. This letter does not relieve the tank
owner and property owner of any responsibilities mandated under the California Health
and Safety Code, California Water Code, and Shasta County ordinances if existing,
additional, or previously unidentified contamination at the site causes or threatens to
cause pollution or nuisance, or is found to pose a threat to public health or water quafity.”

11,0n 14 July 2003, SCEHD inspected the water system and required Davis to install a

chlorination system to prevent positive bacteriological samples and to add volatile

- organic chemicals (*VOCs"), including MTBE, to the sampling schedule. Davis retained
CR Water Treatment-Chuck Goff (Certified Water Distribution Operator #16818) to
oversee the water system operation. The 8 January 2004 well sampling by CR Water
Treatment found the water supply had chloroform at 50 pg/L, bromodichloromethane at

© 3.2 pgll, and trihalomethanes at 54 pg/L. Other analyzed VOCs, including MTBE,
were below laboratory reporting limits. : '

12.0n 8 August 2007, a water sample from the supply well collected by CR Water
Treatment detected 14.9 ug/L of MTBE.  Subsequently, CR Water Treatment submitted
written notice to whom it may concern stating: .

- “In early 2007, the Shell station had a water leak over the fuel tanks which f[ooded the
area for several months before it was located and stopped.. The subsequent routine
MTBE test started showing it's presence in the well water after this (flooding) incident.”

13.0n 4 March 2008, SCEHD referred lead agency responsibility for the UST case to the
Central Valley Water Board, On 25 June 2008, Central Valley Water Board staff jointly
requested that TBS and Davis submit a Preliminary Site Assessment Work Plan to
determine the extent of pollution and a survey of sensitive receptors affected or
threatened by the release,

SITE INVESTIGATION

14.0n 17 November 2008, Central Valley Water Board staff approved the Letter Workplan,
: Boring Installation Antlers Shell-Subway (“Work Plan”), which was submitted by LACO
Associates. The Work Plan was submitted on behalf of TBS in response to a second
staff request dated 25 July 2008 for the Dischargers to investigate petroleum pollution
in the on-site domestic well. Davis did not submit a work plan.

15.0n 4 March 2009 a Report of Findings, Initial Subsurface Investigation was submitted by
LACO Associates. The report contained the results of a limited subsurface investigation
at the Site, as well as a sensitive receptor survey. Eight direct-push borings were
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completed to sample subsurface soil and collect grab samples of groundwater, The
tables below summarize soil and groundwater analytical data from the LACO report.
Several petroleum constituents were detected in subsurface soil and groundwater

including TPHg,
(TBA), and tertiary-amyl methyl ether (

observed in groundwater was about 49,000 ug/L.

Soil Analytical Data (mg/kg)
From LACO, Report of Findings, Initial Subsurface Investigation

Benzene, Toluene, Ethylbenzene, Xylene, MTBE, tertiary-butyl alcohol
TAME). The maximum concentration of MTBE
observed in soil was about 1,800 pg/kg; the maximum concentration of MTBE

Depth Ethyl- Total
Sample 1D (Ft) TPHg Benzene | Toluene | benzene | Xylenes MTBE TBA TAME
5 ND ND ND ND ND ND - ND ND
9 ND ND ND ND ND ND ND ND
B1 18 ND ND ND 0.011 0.013 0.017 0.012 ND
1/19/09 19 ND ND ND 0.011 0.0091 0.14 0.081 ND
24 ND 0.015 ND 0.013 0.018 1.2 0.351 0.0073
28 1,2 0.091 ND 0.1 0.12° 1.9 0.421 0.011
5 ND ND ND ND ND ND 0.19 ND
B2 10 ND ND ND ND ND 0.015 0.11 ND
1120108 14 ND "~ ND ‘ND ND ND 0,12 0.15 ND
20 ND ND ND ND ND 0.33 0.28 ND
26 ND ND ND ND ND 0.26 0.20 ND
5 ND ND ND ND ND ND ND ND
10 ND ND ND ND ND ND ND ND
1 12803;09 4 | ND ND | ND ND ND ND ND ND
20 ND ND ND ND ND ND 0.0073 ND
26 ND ND ND ND ND 0.028 0.054 ND
5 ND ND ND ND ND ND ND ND
BS 10 910 ND ND 5.6 16 ND ND ND
124108 14 ND NG ND ND ND ND ND ND
20 ND ND ND 0.029 012 0.028 0.011 ND
25 2.4 0.017 0.0077 0.11 0.26 0.037 0.017 ND
5 ND ND ND ND ND ND ND ND
B6 10 88 ND ND 0.11 0.41 ND ND ND
1/22/09 15 1.6 ND 0.043 0.024 0.23 0.027 0.014 ND
20 1.5 ND 0.092 0.033 0.28 0.048 0.020 ND
5 ND ND ND ND ND 0.040 ND ND
B8 10 ND ND ND ND ND 0.25 0.59 ND
1/23/09 14 ND ND ND ND ND 0.034 0.088 ND
20 ND ND ND ND ND ND 0.030 ND

ND = Not detected in sample above laboratory reporting limits

All other oxygenates were non-detect ' ,

All samples collected from Soil Boring B4 on 1/21/08 (5, 10, 14, 20, and 25 feef) were non-detect
All samples collected from Soil Boring B7 on 1/22/09 (8, 10, and 15 feet) were non-detect




CLEANUP AND ABATEMENT ORDER R5-2011-0713 . -B-
TBS PETROLEUM, LLC. ‘ :

ANTLERS SHELL/SUBWAY

LLAKEHEAD, SHASTA COUNTY

Groundwater Analytical Data (pg/l)
From LACO, Report of Findings, Initial Subsurface Investigation

Depth ) Ethyi~ Total
Sample ID {Ft} TPHy Benzene | Toluene | benzene | Xylenes MTBE TBA TAME
B1 28 10,000 1,700 35 1,100 1,200 14,000 2,100 69
119/08 37-41 | 1,600 160 ND 21 30 2,900 400 7.9
B2 26 ND 14 ND NO - ND 4,300 1,600 24
1/20/09 368-40 ND ND ND ND ND 49,000 8,200 280
B3 26 120 16 ND ND ND 240 270 1.3
1/20/09 30-34 ND 27 ND ND ND - | 26,000 5,000 140
B4 25 ND 4.3 ND 25 3.0 6.3 ND ND
1/21/08 20-33 ND ND ND ND ND 8.9 6.7 ND
B5* 25 4,800 60 22 140 290 200 €9 28
1121108 35-38 - | 13,000 680 270 660 2,300 1,200 160 12
B6 25 37,000 240 5,400 1,400 9,300 800 160 ND
1/22109 36-40 11,000 260 32 560 950 480 140 A
B7 25 330 1T 1.2 ND 7.3 40 32 ND
1/22/08 36-40 320 ND ND 6.7 ND 7.6 42 ND
B8 25 o 200 33 ND ND ND 740 720 3.8
1/23/09 30-34 ND ND ND ND ND 14,000 2,800 79
ND = Not detected in sample above laboratory reporting limit ’
All other oxygenates not détected in any samples with the exception of Ethianol at 9.2 ug/l in Sample B7 at 25 feet,
*The following volatile organic compounds were detected in water samples collected from Soii Boring B5;
25 Feet: |sopropyl benzene (4.4 ug/), n-Propylbenzene (12 ug), 1,3,5-Trimethylbenzene (120 ug/l), n-Butylbenzene (0.98
ug/), and Napthalene (31 ug/). All others non-detect.
35.38 Feet: Isopropyl benzene (32 ugl), n-Propylbenzene (87 ugf, 1,3,5-Trimethylbenzens (160 ug/), 1.24-
Trimethylbenzene (840 ug/), sec-Butlybenzene (5.5 ugh), p-lsopropyltoluene (3.1 ug/l), n-Butylbenzene (7.2 ug/), and
Napthalene (140 ugfl). All others non-detect, *

16.In conjunction with the site sensitive receptor survey, LACO sampled 7 domestic wells
located within 1,000 feet of the site. Six of the seven well samples were non-detect for
MTBE, however the sample from APN 830-340-08 contained 0.13 ug/L MTBE. This
well was non-operational at the time of sampling.

17.TBS has collected at least 12 water samples confirming the presence of MTBE in the on-
site public water supply well since August 2007, The minimum, average, and maximum
concentrations MTBE concentrations are 8.32 pg/L, 20.45 pg/L, and 44 yug/L,
respectively. .

18.0n 27 Aprit 2010, Central Valley Water Board issued an Order to Submit Information
Pursuant to California Water Code Section 13267 (the “13267 Order”), jointly to TBS and
Davis. The 13267 Order required the submittal of two work plans. The first was a work plan
to further mitigate post-treatment pollution from the on-site domestic well. TBS responded
to this request. The second workplan was for further site investigation of pollutant flow
paths through colluvium and fractured bedrock sufficient to evaluate the on-site domestic
well as a pollution conduit, correlate with identified poliution in on and off-site receptor wells,
and define pollution extent. Neither party has submitted the second required workplan.
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AUTHORITY — LEGAL REQUIREMENTS

19. Water Code section 13304(a) provides that:

Any person ... who has caused or permitled, causes or permits, or threatens to
cause or permit any waste to be discharged or deposited where it is, or probably
will be, discharged into the waters of the state and creates, or threatens to create,
a condition of pollution or nuisance, shall upon order of the regional board clean up
the waste or abate the effects of the waste, or, in the case of threatened pollution
or nuisance, take other necessary remedial action, including but not limited to,
overseeing cleanup and abatement efforts. A cleanup and abatement order issued
by the state board or a regional board may require the provision of, or payment for,
uninterrupted replacement water service, which may include wellhead treatment, to
each affected public water supplier or private ‘well owner, Upon failure of any
person to comply with the cleanup or abatement order, the Attorney General, at the
request of the regional board, shall petition the superior court for that county for the
issuance of an injunction requiring the person to comply with the order. In the suit,
the court shall have jurisdiction to grant a prohibitory or mandatory injunction,
either preliminary or permanent, as the facts may warrant. :

20. Water Code section 13304(f) provides that:

Replacement water provided pursuant to subdivision (a) shall meet all applicable
federal, state and loca! drinking water standards and shall have comparable
quality to that pumped by the public water system or private well owner prior to the
discharge of waste.

21. Water Code section 13267(b)(1) provides that:

In conducting an investigation ... the regional board may require that any person-
who has discharged, discharges, or is suspected of having discharged or
discharging, or who proposes to discharge waste within its region, or any citizen or
domiciliary, or political agency or entity of this state who has discharged,
discharges, or is suspected of having discharged or discharging, or who proposes
to discharge, waste outside of its region that could affect the quality of waters
within its region shall furnish, under penalty of perjury, technical or monitoring
program reports which the regional board requires. The burden, including costs, of
these reports shall bear a reasonable relationship.to the need for the report and
the benefits to be obtained from the reports. In requiring those reports, the
regional board shall provide the person with a written explanation with regard to
the need for the reports, and shall identify the evidence that supports requiring
that person to provide the reports.

22. Water Code section 13304(c)(1).provides that:

If waste is cleaned up or the effects of the waste are abated, or, in the case of
threatened pollution or nuisance, other necessary remedial action is taken by any
government agency, the person or persons who discharged the waste, discharges
the waste, or threatenad to cause or permit the discharge of the waste within the
meaning of subdivision (a), are liable to that government agency to the extent of
the reasonable costs actually incurred in cleaning up the waste, abating the
effects of the waste, supervising cleanup or abatement activities, or taking other
remedial actions. . . :
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23, The State Water Resources Control Board (“State Water Board”) has adopted
Resolution No. 92-49, Policies and Procedures for Investigation and Cleanup and
Abatement of Discharges under Water Code Section 13304 (“Resolution 92-49").
Resolution 92-49 sets forth the policies and procedures to be used during an
investigation and cleanup of a poliuted site, and requires that cleanup levels be
consistent with State Water Board Resolution No, 68-16, the Statement of Policy With
Respect to Maintaining High Quality of Waters in California. (*Resolution 68-16")
Resolution 92-49 and the Basin Plan establish the cleanup levels to be achieved.
Resolution 92-49 requires the waste to be cleaned up in @ manner that promotes
attainment of either background water quality, or the best water quality which is
reasonable if background levels of water quality cannot be restored. Any alternative
cleanup level to background must: (1) be consistent with the maximum benefit to the
people of the state; (2) not unreasonably affect present and anticipated beneficial use
of such water; and (3) not result in water quality less than that prescribed in the Basin
Plan and applicable Water Quality Control Plans and Policies of the State Water Board,
Resolution 92-49 directs that investigation proceed in a progressive sequence. To the
extent practical, it directs the Central Valley Water Board to require and review for
adequacy written work plans for each element and phase, and the written reports that

* describe the results of each phase of the investigation and cleanup. ‘

24.The Central Valley Water Board's Water Quality Control Plan for the Sacramento River
and San Joaquin River Basins, 4" Edition (hereafter “Basin Plan"} designates beneficial
uses of the waters of the State, establishes water quality objectives (WQOs) to protect
these uses, and establishes implementation policies to implement WQOs., The
designated beneficial uses of the groundwater beneath the Site are domestic,
municipal, industrial, and agricultural supply.

25.Chapter IV of the Basin Plan contains the Policy for Investigation and Cleanup of
Contaminated Sites, which sets forth the Central Valley Water Board's policy for
managing contaminated sites. The policy strategy generally outlines a process that
includes site investigation, source removal or containment, information required to be
submitted for consideration in establishing cleanup levels, and the bases for
establishment of soil and groundwater cleanup levels. *

26.The State Water Board adopted the Water Quality Enforcement Policy, which states in
part: ’ ‘
At a minimum, cleanup levels must be sufficiently’ stringent to fully support
beneficial uses, unless the RWQCB allows a containment zone. In the interim, and
if restoration of background water guality cannot be achieved, the CAO should

require the discharger(s) to abate the effects of the discharge. Abatement activities
may include the provision of alternate water supplies.

~ (Enforcement Policy, p. 19.)

27.The wastes detected at the Site are not naturally occurring, and some are known
human carcinogens. These wastes impair or threaten to impair the beneficial uses of
the groundwater, ~
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28,

28.

The Basin Plan containg a narrative WQO for chemical constituents which requires, in
part, that groundwater not contain chemical constituents in concentrations that
adversely affect any beneficial use. For groundwaters that are designated MUN, such
as the groundwater beneath the Site, the Basin Plan incorporates by reference drinking
water maximum contaminant levels (“MCLs") promulgated in the California Code of
Regulations, title 22, chapter 15 (“Title 22"). Furthermore, Basin Plan also contains
narrative WQOs that apply to groundwater for tastes and odors and for toxicity. The
taste and odor WQO requires, in part, that, groundwater not contain substances in
concentrations that cause nuisance, adversely affect beneficial uses, or impart -
undesirable tastes and odors to municipal and domestic water supplies. The toxicity
WQO requires, in part, that groundwater be maintained free of toxic substances in
concentrations that produce detrimental physiological responses in humans.

Chapter IV of the Basin Plan contains the Policy for Application of Water Quality
Objectives, which provides that “[wjhere compliance with narrative objectives is
required (i.e., where the objectives are applicable to protect specified beneficial uses),
the Central Valley Water Board will, on a case-by-case basis, adopt numerical
limitations in orders which will implement the narrative objectives.” Testing of petroleum
hydrocarbons has identified a number of constituents that are not present in
groundwater unaffected by the discharge and that could exceed a narrative WQO. All
of these are constituents of concern. The numerical limits for the constituents of
concern listed in the following table implement the Basin Plan WQOs.

Constituent Limits ‘ wQo Reference
{uafL)
Benzene 0.15 Toxicity California Public Health Goal {OEHHA)
Toluene 42 Taste and Odor Federal Register, Vol. 64, No. 97
Ethylbenzene 29 Tasteé and Odor Federal Register, Vol. 54, No. 97
Total Xylenes 17 Taste and Odor Federal Register, Vol. 54, No. 97
. . - 04 Toxicity California Public Health Goal (OEHHA)
Ethylene dichlaride 0.5 Chemical Constituenis California Primary MCL
Methyl t-butyl ether 5 Taste and Odor Californla Secondary MCL (CDPH)
Tert-Butyl alcohol 12 Toxicity %{I;fs;r;a Drinking Water Notification Level
Toxicity | California Proposition 65 Safe Harbor
Naphthalene 29 Drinking Water Level, (OEHHA)
. Tastes and Odor McKee & Wolf, Water Quality Criteria,
Gasoline . 5 SWRCS, p. 230

OEHHA - Office of Environmental Health Hazard Assessmeht'

30.The constituents listed in Findings No. 7, and 15 are wastes as defined in Water Code

section 13050(d). The groundwater exceeds the WQOs for the constituents listed in
Findings Nos. 8 and 11. Exceeding applicable WQOs is indicative of impairment to the
beneficial uses of the groundwater, and thereby constitutes pollution as defined in
Water Code section 13050(1)(1}. .
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31.The constituents listed in Finding No. 30 are present in groundwater due to the wastes
from discharge, are injurious to health or impart objectionable taste and odor when
present in drinking water.

32. The Board circulated this document for comment on 23 September and 14 November
2011. Both TBS and Davis responded to each draft by the applicable deadline. The
Board has considered all comments received and made revisions based on those
comments,

DISCHARGER LIABILITY

33. The California Code of Regulations, title 23, section 2720, defines a responsible party
as:

... any person who owns or operates an underground storage tank used for the storage of
a hazardous substance... any person who owned or operated the underground storage
tank immediately before the discontinuation of its use... any owner of property where an
unauthorized release of a hazardous substance from an underground storage tank has
occurred, and any person who had or has control over a underground storage tank at the
time of or following an unauthorized release of a.hazardous substance.

A responsible party has a legal obligation to investigate and remediate contamination.
As described in Findings Nos. 4 and 5, TBS is the current owner of the property, and is
subject to the directives contained herein. As described In Finding No. 6, the Board is
.exercising its discretion, in light of the court decisions, not to name Davis fo this Order.
A condition of pollution or nuisance is present at the Site. The condition of pollution is a
priority violation and issuance or adoption of a cleanup and abatement order pursuant
to Water Code section 13304 and Health and Safety Code section 25296.10 is
appropriate and consistent with policies of the Central Valley Water Board.

34, This Order requires investigation and cleanup of the Site in compliance with the Water
Code, the applicable Basin Plan, State Water Board Resolution No. 92-49, and other
applicable Central Valley Water Board's plans, policies, and regulations. -

35. As described in Findings Nos. 21 and 22, the TBS may be ordered to submit technical
and monitoring reports pursuant to Water Code section 13267 because existing data
and information about the Site indicate that waste has been discharged, is discharging,
or is suspected of discharging, at the property, which is or was owned and/or operated
by the Discharger named in this Order. The technical reports required by this Order are
necessary to assure compliance with Water Code section 13304 and Health and Safety
Code section 25296.10, to adequately investigate and clean up the Site to protect the

. beneficial uses of waters of the state, to protect against nuisance, and to protect human
health and the environment,

36.The issuance of this Order is an enforcement action taken by a regulatory agency and
is exempt from the provisions of the California Environmental Quality Act
(“CEQA")(Pub. Resources Code § 21000 et seq.), in accordance with California Code
of Regulations, title 14, section 15321(a)(2). The issuance of this Order is also an
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action to assure the restoration of the environment and is exempt from the provisions of
CEQA in accordance with California Code of Regulations, title 14, sections 15308 and
15330. '

REQUIRED ACTIONS

IT IS HEREBY ORDERED that, pursuant to Water Code sections 13267 and 13304, as well
as Health and Safety Code section 25296.10, TBS Petroleum, LLC shall abate the effects of
waste discharges at, near, or down gradient of the Site as directed below.

1. Investigate the discharges of waste, clean up the waste, and abate the effects of the
waste, forthwith, resulting from activities at Antler's Shell/Subway, 20884 Antlers Road,
Lakehead, Shasta County, in conformance with State Water Board Resolution No. 92-49
Policies and Procedures for-Investigation and Cleanup and Abatement of Discharges
Under Water Code Section 13304 and with the Central Valley Region's Water Quality
Control Plan for the Sacramento River and San Joaguin River Basins (in particular the
Policies and Plans listed within the Contro! Action Considerations portion of Chapter IV).
“Forthwith” means as soon as is reasonably possible. Compliance with this requirement
shall include, but not be limited to, completing the tasks listed below.

2. Complete all work and reports in accordance with Appendix A - Reports, Tri-Regional
Recommendations for Preliminary Investigation and Evaluation of Underground Storage
Tank Sites, which can be found at:
http:l/www.waterboards.ca.gov/centraIvalIey/water__issuesiunderground__storage__tanksl

3. Complete all work under all permits required by State, County, and/or Local agencies.

4. TBS is required to submit the following technical reports prepared in accordance with
Appendix A - Reports by the listed dates:

Required Report/Task Due Date
Additional Site Investigation Work Plan including On-site 1 March 2012
Domestic Well Investigation and Evaluation
Implement Site Investigation Work Plan 1 June 2012
Additional Site Investigation Report 1 September 2012
Corrective Action Plan (Final} 1 March 2013
- Problem Assessment Report 1 September 2013
- Feasibility Study 1 December 2013
-~ Final Remediation Plan ' 1 March 2014
‘Quarterly Status Reports - Reports due the 1 day of the second | 30 January 2012 -
month following the end of the quarter ] first report due

5. TBS shall submit Remedial Status Reports, monthly for the first three months of active
implementation and quarterly thereafter. The required Remedial Status Reports are
necessary to monitor the effectiveness of the remedial system and its impact on the
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subsurface environment. The first monthly Remedial Status Report is due 45 days after
system starfup, and shall at minimum include background dissolved metals, pH,
oxidation-reduction potential (ORP), total dissolved solids (TDS), electron acceptors,
iron, manganese, metabolic acids, relevant hydraulic parameters, organic pollutants and
their predicted breakdown products in the target volume, predicted behavior both in the
target volume and identified surrounding sentry wells, and contingencies for controlling
mabilized pollution beyond the target volume. Subsequently, each Remedial Status
Report shall also include amendment injections, and the results of all appropriate shallow
soil vapor and groundwater sampling. Remedial Status Reports are to be submitted
during operation of the remedial system and for a minimum of four quarters following
system shutdown.

6. TBS shall submit Quarterly Monitoring Reports. All Monitoring Reports shall be
submitted by the 30" day of the month following the end of the calendar quarter in
which the samples are collected (i.e., by 30 July and 30 January). Monitoring reports
shall include the results of all soil, soil vapor and groundwater samples analyzed to date.
Remedial Status Reports and Monitoring Reports should be combined and completed as
a single report when both monitoring and remedial system sampling occur during the
same quarter. :

7. TBS shall continue to provide appropriate, uninterrupted replacement water that meets
all applicable federal, state, and local drinking water standards to affected parties, in
compliance with Water Code section 13304(f and g). Appropriate uninterrupted
replacement water may include, but is not limited to, continued maintenance of existing
GAC units, and extension of piped potable water services. ' :

' GENERAL REQUIREMENTS

1. As required by the California Business and Professions Code sections 6735, 7835,
and 7835.1, have appropriate reports prepared by, or under the supervision of, a
registered professional engineer or geologist and signed by the registered
professional. All technical reports submitted by the Discharger shall include a cover
letter signed by the Discharger, or an authorized representative, certifying under
penalty of [aw that the signer has examined and is familiar with the report and that to
their knowledge, the report is true, complete, and accurate. The Discharger shall also
state if it agrees with any recommendations/proposals and whether it approved
implementation of said proposals.

2. Upon startup of any remediation system(s), TBS shall operate the remediation
system(s) continuously, except for periodic and required maintenance or
unpreventable equipment failure. TBS shall notify the Board within 24 hours of any
unscheduled shutdown of the remediation system(s) that |asts longer than 48 hours,
This notification shall include the cause of the shutdown and the corrective action
taken (or proposed to be taken) to restart the system. Any interruptions in the
operation of the remediation system(s), other than for maintenance, emergencies, or
equipment failure, without prior approval from Central Valley Water Board staff or



CLEANUP AND ABATEMENT ORDER R5-2011-0713 ' -12-
TBS PETROLEUM, LLC.

ANTLERS SHELL/SUBWAY

LAKEHEAD, SHASTA COUNTY

without notifying the Board within the specified time is a violation of this Order. Within
7 working days of a shutdown, the Discharger shall submit a Technical Report
containing, at a minimum, but not limited to, the following information:

« times and dates equipment were not working,
« .cause of shutdown,
« if not already restarted, a time schedule for restarting the equipment, and,

¢ a Cleanup Assurance Plan to ensure that similar shutdowns do not reoccur.
Proposed Cleanup Assurance Plans are to be completed within 30 days of the
system shutdown. «

3. TBS shall notify Board staff at least three working days prior to any onsite work,
testing, or sampling that pertains to environmental remediation and investigation and
is not routine monitoring, maintenance, or inspection.

4, TBS shall obtain all local and state permits and access agreements necessary to
" fulfill the requirements of this Order prior to beginning the work.

5. Continue any remediation or monitoring activities until such time as the Executive
Officer determines that sufficient cleanup has been accomplished to fully comply with
this Order and this Order has been either amended or rescinded in writing.

8. TBS shall optimize remedial systems as needed to improve system efficiency,
operating time, and/or waste removal rates, and report on the effectiveness of the
optimization in the quarterly reports.

7. “IBS shall maintain a sufficient number of monitoring wells to completely define and
- encompass the waste plume(s). If groundwater monitoring indicates the waste in
groundwater has migrated beyond laterally or vertically defined limits during the
quarter, then the quarterly monitoring reports must include a work plan and schedule,
with work to begin within thirty days of Regional Water Board staff approval, to define
the new plume limits. ‘ ‘

- 8. TBS shall submit all written reports and analytical results to the Board and electronic
copies of all reports and analytical results over the Internet to the State Water Board
Geographic Environmental Information Management System database (GeoTracker)
at http://qgeotracker.swrcb.ca.gov. Electronic submittals shall comply with GeoTracker
standards and procedures as specified on the State Board's web site,

9. All work and directives referenced in this Order are required regardless of whether or |
not the UST Cleanup Fund approves the work for reimbursement.

| If, for any reason, the Discharger is unable to perform any activity or submit any document in
compliance with the schedule set forth herein, or in compliance with any work schedule
submitted pursuant to this Order and approved by the Executive Officer, the Discharger may
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request, in writing, an extension of the time specified. The extension request shall include
justification for the delay. Any extension request shall be submitted as soon as the situation
is recognized and no later than the compliance date. An extension may be granted by
revision of this Order or by a letter from the Executive Officer. Extension requests not
approved in writing by the Executive Officer with reference to this Order are denied.

If, in the opinion of the Executive Officer, the Discharger fails to comply with the provisions
of this Order, the Executive Officer may refer this matter to the Attorney General for judicial
enforcement or may issue a complaint for administrative civil liability. Failure to comply with
this Order may result in the assessment of an Administrative Civil Liability of up to $10,000
per violation per day pursuant to the Water Code sections 13268, 13350 and/or 13385, The
Central Valley Water Board reserves its right to take any erforcement actions authorized by
law. '

Any person aggrieved by this action of the Central Valley Water Board may petition the State
Board to review the action in accordance with Water Code section 13320 and California
Code of Regulations, title 23, sections 2050 and following. The State Board must receive the
petition by 5:00 p.m., 30 days after the date of this Order, except that if the thirtieth day
following the date of this Order falls on a Saturday, Sunday, or state holiday, the petition
must be received by the State Water Board by 5:00 p.m. on the next business day. Copies
of the law and regulations applicable to filing petitions may be found on the Intemnet at:

http:/iwww.waterboards.ca.gov/public_notices/petitions/water_gquality
or will be provided upon request.

This Order is effective upon the date of signature.

PAMELA C. CREEDON, Exacutive Officar

L b
- DATE
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Central Valley Regional Water Quality Control Board

Statement of Rationale

- The Executive Officer of the Central Valley Water Board, exercising authority delegated
to her by the Board, issued Cleanup and Abatement Order R5-2011-0713 (the “CAQ") to TBS
Petroleum, LLC (“TBS") to address groundwater contamination at Antler’'s Shell Station in
Lakehead, Shasta County (the “Site"). In issuing the CAQ, the Executive Officer chose to
exercise her discretion fo refrain from naming one of the responsible parties. The Cleanup
Team, headed by the Executive Officer, contends that this was an appropriate exercise of
discretion and asks the Board to refrain from altering the CAO.

Background

The CAQ requires investigation and cleanup of the Site, at which releases from and
underground storage tank (UST) impacted groundwater. The main dispute is between TBS, the
current property owner, and Mr. Bob Davis, the individual that sold the property to TBS. Mr.
Davis has not disputed that spills occurred during his ownership of the Site, but argues that,
based on the judicial resolution of liability claims between TBS and himself, the Board should
look to TBS alone to complete the cleanup at the Site

" Mr. Davis’ Liability under a CAO ‘ 1

As documented in the Board's casefile, releases from a UST system occurred under Mr.
Davis’ ownership of the Site. This gives the Board the authority to issue a Cleanup and
- Abatement Order to Mr. Davis under the authority of Water Code section 13304, which states
that:

Any person ... who has caused or permitted, causes or permits, or threatens to cause or permit -
any waste to be discharged or deposited where it'is, or probably will be, discharged into the
waters of the state and creates, or threaiens o create, a condition of poliution or nuisance, shall
upon order of the regional board clean up the waste or abate the effects of the waste, or, in the
case of threatened pollution or nuisance, take other necessary remedial action, including but not
limited to, overseeing cleanup and abatement efforts.

Mr. Davis, as the owner of the property where an unauthorized release occurred, is liable to the '
- Board for the cleanup of the site. However, as explained below, there are valid reasons not to
name Mr. Davis in the CAOQ.

TBS’s Liability under a CAQ

Under precedential Orders issued by the State Water Board (see Zoecon Corporation,
Order 86-2 (SWRCB 19886).) and under regulations promulgated to implement Water Code
section 13304 (see definition of Responsible Party: Cal. Code Regs., tit. 23, §2720.), TBS is
also liable to the Board for the cleanup of wastes at the Site. The State Water Board has opined
that, under the principles of nuisance law and under an interpretation of Water Code section
13304 that subsequent property owners are liable for discharges that occurred under pnor
ownership. .

KasL E. LonaLey SeD, P.E., cram | Pamera C. GREERON P.E.; BOEE, EXGOUTIVE OFFICER

11020 Sun Ceilltar Drive #200, Rancho Gordova, CA 93870 | www.waterboards.ca.gov/ocentralvallsy
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Did the Court Case Discharge Davis’ Liability vis-a-vis the Board?

After the Board had initiated actions to require the investigation and cleanup of the Site,
TBS sued Mr. Davis in Shasta County Superior Court in order to settle a dispute involving the
terms under which TBS took title to the Site. To summarize, Mr. Davis responded to TBS's
lawsuit by contending that the “as is” clause in the purchase contract conveyed the
responsibility to remediate all known and existing environmental obligations to the TBS (TBS
was aware of potentiai environmental liability at the time it acquired the Site). TBS argued that
an indemnification "hold harmless” clause superseded the “as is” clause in the contract, and that
the “as is" clause was not sufficient to transfer all environmental obligations to TBS. On 24 July
2009 the Shasta County Superior Court issued a ruling in favor of Mr. Davis, and dismissed the
TBS lawsuit with prejudice. On 23 November 2010, the Third Appellate Court Dlstrlct affirmed
the Superior Court's ruling, and found:

[t]here are no allegations-in the complaint that [TBS was] not aware of the confamination or that
[Mr. Davis] failed to disclose or misrepresented any facts regarding the existence of
contamination an the property The ‘as is’ clause functions to fransfer certain liabilities to the new
owner, The claims raised in the present complaint are precisely the type of liabllities that wers
sold along with the property.

Reading this language, it is reasonable to conclude that, in the opln[on of the Courts, TBS
acquired responsibility for remediating the Site by virtue of the “as is” clause in the purchase
contract. However, the Court decision only resolved the liability issues between TBS and Davis.
The court decision did not resolve Davis’ liability to the Board. This is an important distinction,
as there is a decidedly different relationship between co- responslble parties versus the
relationship between responsible parties and regulatory agencies. At no point did the Cleanup
Team contend that the court decision impacted the Board's ability to name Davis in the CAQ.
Instead, the Cleanup Team's decision not to name Davis was made for the policy reasons
explalned below

Is “Se “Second ary Liability” Appropriate?

Both TBS and Daws have submitted comments asking that they be named ‘'secondarily
liable” in any cleanup and abatement order issued by the Beard. The term “secondarily liable”
finds its origin in State Water Board precedential orders, and is not actually found in the Water
Code itself. In practice, a party that is hamed secondarily liable will only be required to assume
obligations in a Cleanup and Abatement Order if the primarily responsible party fails to meet the
~ deadlines. The Board often includes "secondary” deadlines or “cure periods” in the cleanup and
abatement orders that find parties secondarily liable, and don't hold the secondarily Ilab[e party
responsgible for meeting the initial deadlines in the Orders.

Though there are many nuances fo the assignment of secondarily liability, the State -
Water Board orders that discuss secondary liability have one thing in common: they require that
the Regional Boards, before finding any party secondarily liable, make a finding that the cleanup
is proceeding well. (Wenwest, inc., Susan Rose, Wendy's International, Inc. and Phillips
Petroleum Company, Order WQ 92-13 (SWRCB 1992).; Prudential Ins. Co. of Am., Order WQ
87-6 (SWRCB 1887).) This requirement effectuates the implied reason why the State Water
Board created the secondarily liability in the first place; the State Water Board did not want
responsible parties to waste resources duplicating efforts. If one responsible party is
undertaking cleanup efforts, then theoretically the other parties would need fo duplicate these
efforts if they want complete assurances that they would not acquire liability under Water Code
section 13350 if the party undertaking the cleanup efforts suddenly halted work, and missed
deadlines.



o

Because the cleanup at the Site is not proceeding well, it is ihappropriate for the Board
to name either TBS or Davis secondarily liable.

Why Name TBS Alone?

_ Although both TBS and Davis have liability under Board-issued orders for the cleanup of
wastes discharged at the Site, the Cleanup Team contends that there is good reason to simply
name TBS in the CAQ. For starters, State Water Board Resolution No. 92-49, Policies and
Procedures for Investigation and Cleanup and Abatement of Discharges under Water Code
Section 13304 ("92-49") implied gives the Board broad discretion in naming parties in Cleanup
and Abatement Orders, stating:

The Regional Board shall...

B. Make a reasonable effort to identify the dischargers associated with the discharge. It is not
necessary to ldentify all dischargers for the Regional Water Board to proceed with the
requirements for a discharger to investigate and clean up;.

C. Require one or more persons ideniified as a discharger associated with a discharge or
threaiened discharge subject o Water Code section 13304 to undertake and investigation, basad
on the findings of [the previous sections].

The Cleanup Team interprets this provision to accommeodate the Board's broad prosecution
authority, and contents that this authority that should be wielded in such a manner as to actually
get the cleanup done In a reasonable amount of time. Given that the Board has the discretion to
refrain from naming identified responsible parties, the following are the policy justifications for
not naming Mr. Davis in the CAQ:

1. TBS is the Responsible Party Best Positioned to Implement the Cleandg

- TBS Is the current owner of the Site, and there are no known access issues that impede
TBS from implementing cleanup options at the Site. As the property owner, TBS will also
benefit the most from the increased property value that mheres to a fully~remed|ated
property.

2. The Superior Court Demsmn and the Appellate Court’'s Affirmation. Conctude that
TBS is Ultimately Responsible for Paying for the Cleanup

The Board ordinarily does not get involved in contractual disputes between responsible
.parties. However, in this instance, the Board has been provided with court decisions that
ultimately conciude that TBS bears the ultimate responsibility for the environmental
obligations that persist at the Site. If the Board [ooked to Davis to fulfill obligations imposed
in a Cleanup and Abatement Order, Davis would need to negotiate an access agreement
with TBS, and presumably could seek reimbursement from TBS for the expenditures that
were incurred to comply with the CAQ. Instead of going through this process, it is
reasonable for the Board to look dirsctly to the party that the Courts believe bear the
responsibility for the cleanup, which is TBS.

3. ltis Unlikely that the UST Fund Will allow TBS to Access Funds

One of the main reasons that TBS wants to include Davis in the CAO is that TBS believes
that it will be able to access UST Funds if Davis is named in the Order. However,
compliance with Board-issued directives and Orders is generally a prerequisite to the award
of a letter of commitment from the UST Fund. Both TBS and Davis have failed to undertake
voluntary measures to remediate the contamination that exists at the Site, and have not
complied with Board directives relating to the investigation and remediation of the Site.
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Though the State Water Board has concluded that it is not improper for a responsible party
to assign its grant to another responsible party, this shouid not form the basis for naming Mr.
Davis in the CAQ, as that determination is entirely speculative, and, in the opinion of the
Cleanup Team, unlikely. In addition, even if Mr. Davis are both named in the CAOQ, this does
hot mean that the UST Fund will automatically award funds te Davis. Furthermore, the
Cleanup Team believes that nothing in the UST Fund regulations precludes Mr, Davis from
transferring a UST Fund commitment (if he is eligible and does receive a commitment from
the Fund) to TBS, even if he is not named in the CAQ. :

4. The Board Still Retains the Ability to Name Mr. Davis in Future Orders, Should TBS
Fail to Effectuate the Cleanup of the Site

As mentloned above, the court decisions did not resolve Davis'’ liability to the Board. Should
TBS fail to remediate the Site, or should TBS cease to be a viable entity, the Board's
recourse could be to pursue Davis in a future Cleanup and Abatement Order. In fact, Mr.
Davis' counsel suggested as much, stating that, “If as counsel suggests, Mr. Davis is a
responsible party under [Water Code] section 13304, the Board can revisit the issue should
TBS cease to exist and have no financial ability to perform the task required under the draft
'CAQ" (Comment Letter Submitted by Mr. Harlow, 11 October 2011.)

The above reasons provide sufficient rationale to overcome TBS’s argument that the
Cieanup Team’s decision not to name Davis is "arbitrary, capricious, and abuse of discretion.”
(Comment Letter Submitted by Mr. Bloom, 21 November 2011.)

Concl'usion: Solely Naming TBS is appropriate

In summary, the Board's Cleanup Team is not looking to intervene in the disputes that
have been transpiring between the two identified responsible parties. |nstead, the Cleanup
Team is merely trying o effectuate a cleanup of the groundwater at the Site. The Executive
Officer reasonably concluded that the circumstances surrounding this case allow her to exercise
her prosecutorial discretion, and to refrain from naming Davis in the Order.

| hereby affirm that the above statements reflect the considerations that informed my decision to
refrain from naming Mr. Bob Davis in Cleanup and Abatement Order R5-2011-0713.

PAMELA C. CREEDON, Executive Officer .

W 2, 20—

24 April 2012
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State Water Resources Control Board

April 20, 2012

TBS Petroleum, LLC
Tony Ackernecht

215 Lake Blvd, Pmb 405
Redding, CA 96003

UNDERGROUND STORAGE TANK CLEANUP FUND (FUND), STAFF DECISION TO
REJECT CLAIM: CLAIM NUMBER 019888; FOR SITE ADDRESS: 20884 ANTLERS
RD, LAKEHEAD

On February 22, 2012, the Fund issued a Final Staff Decision rejecting your ¢laim. That
letter was issued in error. Therefore, this Staff Decision supersedes the Final Staff
Decision issued February 22, 2012.

After reviewing your claim application and supporting documents submitied to the Fund,
we find that your claim is ingligible for placement on the Priority List because the
required documentation and/or information necessary to make an eligibility
determination was not submitted (Section 2811 of the Petroleum Underground Storage
Tank Cleanup Fund Regulations).

Upon review of the submitted application you seem to have never been the owner, de
facto owner or operator of the underground storage tanks {USTs} that are the subject of
this claim. According to your claim application, you purchased the subject site in April
2005, and the USTs that are the subject of this claim were removed on October 9, 1997.

Eligible claimants must:
1. Have either owned or operated the subject leaking UST, and
2. Be the responsible party directed by the local regulator to undertake corrective
action for the unauthorized release, and
3. Be the party incurring and paying for the costs of cleanup.

Grartes R, Hoeein, cHamman | Tromas HOWARD, EXECUTIVE DIRECTOR

1907 | Straet, Saerarmento, G 95814 | Malling Address: POV Box 100, SBacramento, CA 3812-0100 | www. witerboards.ca.gov
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If you disagree with this finding, further documentation is needed to determine eligibility
for the Cleanup Fund. If the documentation and information requested below is not
submitted within sixty (60) calendar days from the date of this letter, the Staff Decisicn
will then become final and conclusive.

Per our discussion today, there are 2 possible scenarios in which this claim could be
amended to allow for an eligibility review. Both scenarios are discussed below, and we
have identified the information necessary to continue with the review for each scenario.

Scenario 1: This scenario is to be considered if the current tanks caused the
contamination. These tanks were installed in 1997 and are still on the property. TBS
owns these tanks and is eligible to file a claim against the Fund..

1.

The following must be submitted to determine your eligibility for placement on the
Priority List: On page 1 of the claim application, you indicated Antler's Shell as
your “Doing Business As (DBA)", please provide a copy of the Fictitious Business
Name Statement.

The Health and Safety Code section 25299.52(b) mandates that the lowest
priority class appropriate for any claimant at the time of discovery of the
unauthorized release and at the time of application sets the priority class. In this
case, you have indicated that your claim is a Pricrity “C” classification.. Please
complete and submit page 15 as it was not included in the packet. Furthermore,
claimants requesting Priority Class “C” must not employee more then 500 full
time or part time employees. Please submit documentation supporting the
number of people you have employed [i.e. Employment Development
Department (DE-6)] for the four quarters prior to the submittal of your claim
application

Please amend and resubmit pages 4, 5, 13, 15, and 17. These pages need o
reflect only the claimant’s details and information.

Claimants are required to have current financial responsibility documents on file
with the local regulatory agency. Enclosed is the financial responsibility
information for your review. Please submit the original documents to the local
regulatory agency and forward a copy to the Fund. Any questions regarding
financial responsibility should be directed to Ginny Lagomarsino at (916) 341-
5722,

You indicated on page 19 of the claim application that legal action has
commenced. Please provide the court judgment.

All claimants, including any joint claimants, must sign and date the claim
application. If you are signing on behalf of a corporation, Limited Liability
Company, partnership, trust, or estate, identify your title as it relates to the
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claimant and submit documentation proving you have the authority to sign on
behalf of the claimant. Please submit an "original signed" Verification and
Signature Page.

7. Claimant must provide the following for the purchase of the site:
1. Purchase Offer
2. Purchase Agreement (Executed)
3. Appraisal Report
4. Escrow Instructions

8. During the review of your claim, the Fund learned that your site was previously
owned or a UST or residential tank at your site was previously owned or
operated by another person. Claimants must read, complete and sign the
enclosed "Certification of Compllance with Health & Safety Code, Section
25299.54, subdivision (h)."

9. Authorization from the Local Agency that the subject tanks (current tanks) are
tanks that caused the release.

Scenario 2: This scenario is to be considered if the tanks that were removed in 1997
caused the unauthorized release. You have also indicated that you are negotiating a
possible Assignment Agreement with Mr. Bob Davis. .

The following must be submitted to determine Mr. Davis’ eligibility for placement on the
Priority List:

1. A new claim application completed and signed by Mr. Bob Davis.

2. Claimants are required to have current financial responsibility documents on file
with the local regulatory agency. Enclosed is the financial responsibility
information for your review. Please submit the original documents to the local
regulatory agency and forward a copy to the Fund. Any questions regarding
financial responsibility should be directed to Ginny Lagomarsino at (916) 324-
6581. Please note that a Balance Sheet is not an approved mechanism to show
financial responsibility. However, you may use a letter from Chief Financial
Officer (see enclosed).

3. Claimants are required to provide documentation that all UST storage fees (for
the tanks that are the subject of this claim) due on or after January 1, 1991,
imposed by Section 25299.41 of the Health and Safety Code have been paid. If
any of the USTs stored fuel oil on or after January 1, 1991, please submit
confirmation that all storage fees have been paid to the State Board of
Equalization (BOE) for the time period that you owned the tanks. Attach copies
of the UST Fee Return Forms filed with the BOE with proof of payment (copy of
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canceled checks) for all applicable time periods or provide a copy of the BOE
letter documenting that all fees have been paid for the specific time period at this
site. For more information regarding this storage fee, visit the BOE's website at
www.boe.ca.gov or call 1-800-400-7115. When contacting BOE, please provide
name, site address, parcel number (APN), county, tank number, and the dates
that you paid storage fees for the subject tanks (BOE request form is provided for
your convenience).

4. Priority Class "B" is for small businesses that are independently owned and
operated, not dominant in their fisld of operation, employ 100 or fewer employees
(including all affiliates), and have average annual gross receipts of $14 million or
less (including all affiliates) over the three years prior to the date of the claim
application.

If you believe you qualify for Priority Class "B", please submit the following
documents for review:

» Complete the enclosed forms: "Request for Assignment of Claim to
Priority Class B" and "Worksheet for Priority Class B Claimants.”

AND

* Complete federal tax returns for the claimant and for each affiliate for
three calendar years prior to the date of claim application submittal. As
proof of gross revenues for the purposes of assignment to Priority Class
B, the enclosed chart identifies the federal tax returns, the statement, and
schedules that are required to be submitted.

AND

* Documentation supporting the number of employees for the claimant, the
claimant’s business, and any affiliates [ie., Employment Development
Department (DE-6) payroll reports] for the four quarters prior to the date of
claim application submittal. Claimants must employ 100 or fewer full and
part-time employees. Claimants who do not have any employees must
submit a letter stating that they and their affiliates do not have any
employees. This letter must be signed by the claimant under penalty of
perjury and must have the claimant's original ink signature.

The Fund will review these documents to determine eligibility for Priority Class B.
A letter will be mailed to you upon final determination.
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5. A copy of the first permit Bob Davis obtained tc own or operate the USTs issued
by the local regulatory agency (air poliution or Air Quality Management District
permits are not acceptable).

6. A copy of the operating permit prior to removal and the removal permit.

7. A copy of the Tank Removal Report for tanks listed in claim application.

8. Verification from the Local Agency that the tanks removed in 1997 caused the
unauthorized release.

If you have any questions, please contact me at (916) 341-5771.

Sincerely,

Bridget Freeborn
Claims Review Unit
Underground Storage Tank Cleanup Fund

Encl.
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PROQOF OF SERVICE

I am employed in the County of Contra Costa, State of California. 1 am over the age of
18 am not a party to the within action. My business address is 3685 Mt. Diablo Boulevard,
Suite 331, Lafayette, California 94549,

On May 10, 2012, I served the following document described as:
DECLARATION OF ERIC HOLM

on all interested parties in this action by placing a true copy thereof enclosed in sealed
envelopes addressed as stated on the attached service list.

[ ] BY MAIL -1 deposited such envelope in the mail at Lafayette, California. The
envelope was mailed with postage thereon fully prepaid. I am “readily familiar” with the firm’s
practice of collection and processing correspondence for mailing. Under the practice it would
be deposited with the U.S. Postal Service on that same day with postage thereon fully prepaid at
Lafayette, California in the ordinary course of business.

[ 1 BYPERSONAL SERVICE - I caused said document to be hand delivered to the
offices of the addressee(s) shown on the attached service list.

[ ] VIAFACSIMILE -1 faxed said document, to the office(s) of the addressee(s) on the
attached service list, and the transmission was reported as complete and without error.

[ X] BY ELECTRONIC TRANSMISSION - I transmitted a PDF version of this document
by electronic mail to the party(s) identified on the attached service list using the e-mail
address(es) indicated.

[ 17 BY OVERNIGHT DELIVERY - I deposited such envelope for collection and
delivery by Federal Express with delivery fees paid or provided for in accordance with ordinary
business practices. I am “readily familiar” with the firm’s practice of collection and processing
packages for overnight delivery by Federal Express. They are deposited with a facility
regularly maintained by Federal Express for receipt on the same day in the ordinary course of
business.

[X] (State) I declare under penalty of perjury under the laws of the State of
California that the above is true and correct.

[ ] (Federal) I declare that T am employed in the office of a member of the bar of this
Court at whose direction the service was made.

(0nai \) orcer
g,

Executed on May 10, 2012, at Lafayette, California.

Nanci J. Lenoci

PROOQF OF SERVICE
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SERVICE LIST

BOB DAVIS

DESIGNATED PARTY:

DESIGNATED PARTY:
CLEANUP TEAM

Mr. Bob Davis

c/o Loren J. Harlow, Esq.
Stoel Rives, LLP

500 Capitol Mall, Suite 1600
Sacramento, CA 95814

Phone: 916-447-0700
Fax: 559-227-3600
Email: ljharlow@stoel.com

Mr. Grant Stein
Engineering Geologist
Central Valley Water Board
415 Knollcrest Drive
Redding, CA 96002

Phone: 530-224-4788
Fax: 530-224-4857
erapport@watsrboards.ca.gov

Ms. Pamela Creedon

Executive Officer Central Valley Region,
RWQCB

11020 Sun Center Drive, #200

Rancho Cordova , CA 95670-6114

Phone: 916-464-4615
Fax; 916-464-4645
Email: pcreedon@waterboards.ca.gov

Mr. Robert Crandall
Assistant Executive Officer
Central Valley Water Board
520 Knollcrest Drive
Redding, CA 96002

Phone: 530-224-4845
Fax; 530-224-4857
Email: rcrandall@waterboards.ca.gov

Mr. Eric Rapport

Senior Engineering Geologist
Central Valley Water Board
415 Knollcrest Drive
Redding, CA 96002

Phone: 530-224-4008
Fax, 530-224-4857
Email: erappori@waterboards.ca.qov

PROOF OF SERVICE
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I am employed in the County of Contra Costa, State of California. I am over the age of
18 am not a party to the within action. My business address is 3685 Mt. Diablo Boulevard,
Suite 331, Lafayette, California 94549.

On May 10, 2012, I served the following document described as:
DECLARATION OF ERIC HOILM

on all interested parties in this action by placing a true copy thereof enclosed in sealed
envelopes addressed as stated on the attached service list.

[ 1] BY MAIL -Ideposited such envelope in the mail at Lafayette, California. The
envelope was mailed with postage thereon fully prepaid. I am “readily familiar” with the firm’s
practice of collection and processing correspondence for mailing, Under the practice it would
be deposited with the U.S. Postal Service on that same day with postage thereon fully prepaid at
Lafayette, California in the ordinary course of business.

[X] BY PERSONAL SERVICE - caused said document to be hand delivered to the
offices of the addressee(s} shown on the attached service list.

[ 1] VIAFACSIMILE -] faxed said document, to the office(s) of the addressec(s) on the
attached service list, and the transmission was reported as complete and without error.

[X] BY ELECTRONIC TRANSMISSION — I transmitted a PDF version of this document
by electronic mail to the party(s) identified on the attached service list using the c-mail
address(es) indicated.

[ ] BY OVERNIGHT DELIVERY - I deposited such envelope for collection and
delivery by Federal Express with delivery fees paid or provided for in accordance with ordinary
business practices. I am “readily familiar” with the firm’s practice of collection and processing
packages for overnight delivery by Federal Express. They are deposited with a facility
regularly maintained by Federal Express for receipt on the same day in the ordinary course of
business.

[ X] (State) I declare under penalty of perjury under the laws of the State of
California that the above is true and correct.

[ ] (Federal) I declare that I am employed in the office of a member of the bar of this
Court at whose direction the service was made.

Executed on May 10, 2012, at Lafayette, California.

N\ Lo

Nanci J. Leno€i

PROOF OF SERVICE
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SERVICE LIST

ADVISORY TEAM:

CLEANUP TEAM:

Central Valley Regional Water Quality Control
Board

11020 Sun Center Drive, Suite 200

Rancho Cordova, CA 95670

Phone: 916-464-4726
Fax: 916-464-4645
Email: klandau@waterboards.ca.gov

Mr. Kenneth Landau, Assistant Executive Officer

Mr. Clint Snyder, Senior Engineering Geologist
Central Valley Regional Watar Quality Confrol
Board

415 Knollcrest Drive, Suite 100

Redding, Ca 96002

Phone: 530-224-3213
Fax: 530-224-4857
Email: csnyder@waterboards.ca.qov

David P. Coupe, Esq., Senior Staff Counsel
State Water Resources Control Board

Office of Chief Counsel

C/O 8San Francisco Bay Regional Water Quality
Control Board

1515 Clay Street, Suite 1400

Oakland, CA 94612

Phone: 510-622-2306
Fax: 510-622-2460
Email: dcoupe@waterboards.ca.gov

Patrick E. Pulupa, Esq., Staif Counsel
State Water Resources Control Board
Office of Chief Counsel

P.O. Box 100

Sacramento, CA 95812

Street address:
1001 | Street
Sacramento, CA 95814

Phone: 916-341-5189
Fax: 916-341-5199
Email: ppulupa@waterboards.ca.gov

PROOF OF SERVICE




