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LOREN HARLOW (SB #105772)
STOEL RIVES LLP

500 Capitol Mall, Suite 1600
Sacramento, CA 95814
Telephone: (916) 447-0700
Facsimile: (916) 447-4781

Attorneys for Mr. BOB DAVIS

BEFORE THE CALIFORNIA REGIONAL WATER QUALITY
CONTROL BOARD FOR THE CENTRAL VALLEY REGION

In the Matter of:

o DECLARATION
Reconsideration of Cleanup and Abatement Order RS- OF Mr. BOB G. DAVIS

2011-0173,

TBS Petroleum, LLC, A California Limited Company

Antler’s Shell/Subway, 20884 Antlers Road, Lakehead,
Shasta County

I, Bob G. Davis, declare the following:

1. I am the former owner of Antler’s Shell/Subway (Antler’s Shell) located at 20884
Antlers Road, Lakehead, Shasta County, California. I make this declaration regarding the
Reconsideration of Cleanup and Abatement Order R5-2011-0173, TBS Petroleum, LLC, (TBS),
A California Limited Company. This declaration is based upon my personal knowledge and
information and belief. If called upon to testify, I could and would competently testify to the
matters contained herein.

2. I purchased Antler’s Shell from Mr. Olan F. Bailey and Mrs. Beverly A. Bailey on
January 30, 1990. I personally managed the operation of Antler’s Shell until its purchase by TBS

in January 2005.

71466707.2 0042969-00001
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3. In order to comply with new state underground storage tank regulations, I removed
the existing single walled tanks and associated piping on October 9, 1997.

4. On October 10 and 21, pursuant to a Shasta County Environmental Health
Department (SCEHD) directive, soil samples from the tank cavity were collected for laboratory
analysis. The laboratory results reported minor quantities of MTBE and other petroleum
hydrocarbons. (Davis Exhibit A.)

5. On October 22, 1997, I installed two double walled gasoline underground storage
tanks, pressurized double walled flex hose connections, dispenser pans and vapor return lines.
New concrete aproné surrounding the tank farm and asphalt surrounding the site were also
constructed.

6. All tank integrity and leak testing both prior to and after the installation of the new
doubled walled tanks and piping confirmed system integrity.

7. On December 16, 1997, SCEHD based upon the laboratory soil sample results, no
odor or soil staining upon tank removal and the lack of observed water in the tank cavity issued a
letter indicating no further action was required. (Davis Exhibits B and C.)

8. A transient non-community supply well, regulated by the SCEHD, and operated
and maintained by Mr. Chuck Goff of CR Water Treatment, Certified Operator #16818, services
the mini-mart, Subway restaurant and gasoline station. On July 14, 2003, SCEHD conducted an
inspection of the water supply well. The SCEHD required that I chlorinate the water supply and
monitor for volatile organic compounds (VOC’s) as a part of a state wide mandate.

9. On January 30, 2004, laboratory results on a water sample from the supply well
collected by Mr. Goff were provided to SCEHD. The laboratory results detected disinfection by
products and no detectable quantities of VOC’s including MTBE. (Davis Exhibit D.)

10.  TBS supplied fuel to Antler’s Shell from 1996 until it purchased the property in
2005. During that time period, TBS delivered an average of 700,000 gallons per year of fuel to
Antler’s Shell. I understand that Antler’s Shell received the most fuel of any TBS customer for

six months a year due to the site’s proximity to the lake.

71466707.2 0042969-00001
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11. In August 2004, TBS approached me on multiple occasions regarding the sale of
Antler Shell. TBS was not only my fuel supplier but my understanding was it had at least two
other gas stations that it owned and operated. Mr. Jim Siler, an owner of TBS and Humboldt
Petroleum, I believe had at least twelve other gas stations and at least 6 or 7 of these facilities
were in various stages of clean up and remediation through the State Board underground tank
fund.

12. Prior to TBS’s inquiry, I had no intention of selling Antler’s Shell as it was my
sole source of income. After consultation with my accountant, I determined that a sale could
provide sufficient funds to provide a modest retirement

13.  Iexpressed my reservations to TBS regarding potential future liability from my
operation and ownership of Antler’s Shell since the sale proceeds would fund my retirement
account. During negotiations, the issue of liability, indemnity and price were among my primary
concerns.

14. On December 20, 2004, I entered into a Real Estate Purchase Contract including
addendum for the sale of Antler’s Shell to TBS. The Contract addendum provided TBS the
opportunity to perform a Phase I environmental study and cancel the sale if the results were
unsatisfactory. The addendum also states that TBS was to purchase the property on an as-is bas
and provides a broad indemnity agreement to me. (Davis Exhibits E and F.)

15. The negotiated sales price was predicated upon the assumption by TBS of any and
all liabilities. I would not have agreed to the sale of Antler’s Shell without a substantially
increased price if  were to retain liability.

16. On April 20, 2005, I transferred my interest in Antler’s Shell to TBS.

17.  Inthe spring of 2007, I noticed a sheet flow of water running down the street
emanating from the north east corner of the Antler’s Shell site. The source of the water was from
an expansion joint between the concrete apron covering the underground storage tanks and the
adjacent asphalt paving. (Davis Exhibit G.)

18.  Approximately 2 weeks later, | observed that water was still exiting the Antler’s

Shell property. Iinformed Kim, a store employee that a water line crossing the tank farm had

-3-
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ruptured and needed to be shut off and the line repaired. I, also, called Mr. Goff of CR Water
Treatment, TBS’s water system operator, informing him of the water leak.

19. After another two or three weeks and the water approaching the post office, I again
notified Kim and Mr. Goff of the water leak ahd the need to shut off the water line. Kim
indicated that TBS was aware of the water leak.

20. After my second notification and over a month and half later, I received a call, on
behalf of Mr. Tony Ackernecht, from Kathy, the store manager, regarding the water leak and
location of the shut off valve. Subsequent to the telephone call, [ showed Kathy the location of
the shut off valve and the water flow was stopped. Within hours of the closing the valve, off site
water flows had ceased and the site began to dry. The water leak continued unabated for an
approximately 3 months.

21.  Prior to receipt of the June 25, 2008 Regional Board request for a Preliminary Site
Assessment Work Plan, [ was informed by TBS that an analysis from a sample of the water
supply well detected MTBE.

22. In an attempt to comply with the Regional Board requests, | contacted TBS on
three separate occasions, July 29, 2008, November 12, 2008, and March 16, 2009, to reach an
agreement regarding the work required, respective party responsibilities and possible coverage
from the underground tank fund.

23.  InJanuary 2009, TBS filed suit against me seeking damages and declaratory relief
for breach of contract, private nuisance, trespass, and breach of implied covenant of good faith
and fair dealing and contribution. After hearing and TBS’s failure to file an amended complaint,
the Superior Court granted an order of dismissal with prejudice in my favor on July 1. 2009.
(Davis Exhibits H and I.)

24.  TBS subsequently appealed the Superior Court decision to the Third Appellate.
On November 23, 2010, the Appellate order confirmed the Superior Court decision finding that
the “as-is” clause of the sales contract bared its claims for contractual and equitable indemnity.

(Davis Exhibit J.)

71466707.2 0042969-00001
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25.  InJanuary 2011, TBS without my knowledge, requested the SCEHD to complete
an Underground Storage Tank Release (LEAK)/Contamination Site Report for Antler’s Shell
naming me as the responsible party. (Exhibit K.)

26.  1have retained SHN Consulting Engineers & Geologists, Inc. (SHN) to evaluate
site conditions, geology, groundwater and contaminant transport to determine the cause of
groundwater pollution at Antler’s Shell. SHN prepared reports dated April 14, 2009, November
17,2009, April 20, 2011, and May 8§, 2012.

27. Subsequent to the Court decisions, I have sought TBS’s compliance with the terms
of the sales agreement, the Court decisions and compliance with Board orders. Ihave expended
a considerable portion of my retirement funds in doing so; and I have had to secure employment
in Redding to cover my living expenses.

28. Attached hereto as Exhibit A is a true and correct copy of laboratory results
performed by Basic Laboratory on soil samples collected on October 10.1997 during tank
replacement.

29.  Attached hereto as Exhibit B is a true and correct copy of laboratory results
performed by American Scientific Laboratories LLC on soil samples collected on October
21.1997 during tank replacement.

30. Attached hereto as Exhibit C is a true and correct copy of SCEHD’s No Further
Action Letter issued to Antler’s Shell on December 16, 1997.

31. Attached hereto as Exhibit D is a true and correct copy of water sample results
performed by Sequoia Analytical for the water supply and submitted to SCEHD on January 30,
2004.

32.  Attached hereto as Exhibit E is a true and correct copy of the Real Estate Purchase
and Sale Agreement for Antler Shell dated December 20, 2004.

33.  Attached hereto as Exhibit F is a true and correct copy of the Addendum to the
Real Estate Purchase Contract and Receipt for Deposit dated December 20, 2004.

34.  Attached hereto as Exhibit G is a true and correct copy of a map illustration

depicting the location of the burst pipeline in relation to the tank farm and direction of water flow.

-5
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35.  Attached hereto as Exhibit H is a true and correct copy of the Notice of Entry
and Amended Order after Hearing on Demurrer and Granting Defendants Leave to Amend.

36.  Attached hereto as Exhibit I is a true and correct copy of the Order Granting
Motion to Dismiss with Prejudice and Entry of Judgment of Dismissal.

37.  Attached hereto as Exhibit J is a true and correct copy of an order by the Third
Appellate District barring TBS’s claims for contractual and equitable indemnity as a result of the
“as is” provision in the sales agreement.

38. Attached hereto as Exhibit K is a true and correct copy of an Underground
Storage Tank Unauthorized Release (leak)/Contamination Site report prepared the SCEHD and
requested by TBS in January 2011 naming me as the responsible party.

39.  Attached hereto as Exhibit L is a true and correct copy of the State Board Order,
WQ 99-02-UST, In the Matter of Hollis Rodgers.

40.  Attached hereto as Exhibit M is a true and correct cépy of the State Board Order,
WQ 2000-6-UST, In the Matter of Lake Publishing Company.

41. Attached hereto as Exhibit N is a true and correct copy of the SHN report dated
May 8, 2012 prepared by Mr. Mike Foget, PE.

42.  Attached hereto as Exhibit O is a true and correct copy of the SHN report dated
April 14, 2009 prepared by Mr. John Aveggio, PE.

43.  Attached hereto as Exhibit P is a true and correct copy of the SHN report dated
November 17, 2009 prepared by Mr. John Aveggio, PE.

44, Attached hereto as Exhibit Q is a true and correct copy of the SHN report dated
April 20, 2011 without attachments prepared by Mr. John Aveggio, PE.

45, Attached hereto as Exhibit R is a true and correct copy of SCEHD laboratory
records for Antler’s Shell onsite well. |
1"
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I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct to the best of my knowledge.
Executed this G day of May, 2012 in Lakehead, California

Ay & aCn—

BOB G. DAVTS, Declarant

.82

e
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EXHIBIT A



APR—18—20812 10:37 AM P.&a9

BASIC
LABORATORY
Ruport To: L. M.E. BTATION MAINTENANGE, INC., Lab Number: 0710228
P.O, BOX 285 Date; ) 11/03/67
GAZELLE, CA 93034 phone; 435-2434
Dates Sumpisd; 101007
Attention; TOM SHERIDAN . Data Roceived:; 101007
Avaject Name: ANTLERS .
“Sample =~
Deacription; SOIL TESTING
) Ethyl Total Methyi-t-
Teay: TPH - Gua Bonzene Toluene Banzene Xylenos butylethar TPH - Diesel
Mathod: EPA BO15M EPA 8020 EPA 8020 EPA B020 EPA 8020 BPA 020 EPA 8013M
unis: mgkgW mg/kgW mp/hgW mykgW mg/kgW mgkgW mg/kgW
Reporting Limit: 1 0.008 0.003 0,003 0.01 0.02 10
Date Andlyzed; 102597 10/22/97 10/2297 127 10/22/97 10/22/97 10/2307
Asiuple (0
Stock Plio M n n n n 0.048 n n
Btock Plia #2 n n n n n n n
_Tenk Hole, S.E. n n n n a 0.033 n
Tank Hole, Middle South n n n n n n n
‘Tenk Hole 3, S.W. fn n n n n n n
‘Tank Hols 4, N.E. n n n n n n n
Tank Hole 5, Middle Northy fa n n n a 0.085 n
Tank Hole 8, N.W. n n n n n n n
Comments: Testing Subcontracted i¢ Lﬁb Cenrt. #1168,

n - Not dotacted af the reporiing limit.

Ruporied by.

2218 Railroad Avenue » Redding, California 96001 - (918) 243-7234 - Fax (916) 243-7494



APR—18—-2612 188:38 AM P.18

Page 1
LABORATORIES Purgeabla Aromarics
’ and
Total Petroleum Hydrocarbone
BAYSIC LABORATORY Date Reported: 10/28/87
2218 RAILROAD AVE. Date Recoived: 10/16/97
REDDING, CA 96001 Laboratory No.: 87-11176-1
Attn: JAMES E., HAWLEY 916-243-7234
gampla Description: 9710226-1 (8TOCK PILE 1)
Sample Matrix: Soil o pPate Collectad: 10/10/97 @ 12:00PM
Date Extracted-8020: 10/22/97
Date Analyzed-8020: 10/22/97
Date Extracted-so1sM(d): 10/20/97
Date HAnalyzed-B015M(d): 10/23/97
Dilution Used-8015M(4}: 3
Practigal
Analygsiwu Reporting Quantitation
Banzene None Detected mg/kg 0.005
Toluene None Detected mg/kg 0.005
Ethyl Bengzens None Detacted ng/kg 0,005
Mathyl-t-butylether None Detacted mg/kg 0.02
Total Xylenes 0.018 mg/kg 0.01
Total Petroleun
Hydrocarbons (gas) None Detected mg/ kg 1.
Surrogate ¥ Recovery 839 . L 1 70-130
Total Petroleum
Hydrocarbons (diesel) None Detected: mg/kg 10,
surrogate ¥ Recovery 98. % 64-128
TEST METHOD: TPH by D.,0.H.S. / L.U.F.T. Manual Method - Modified BPA 8015
Individual congtituents by EPA Mathod 5030/8020.
Stuart Q. Butbtram
Department Supexrvisor
1) sanuity tetad In thia repart are for tha exciusive use of 1he submiting party. AC Laboratloriea, Inc, ng responalbiiity for report slisration, seperétinn, datashmant or third party interpretation,

4100 Atlas Ct. « Bakersfield, CA 93308 . (805) 327-4811 « FAX (805) 327-1918



EXHIBIT B



APR-18-206812 108:39 AM P.11

A\

Sy Mm AMERICAN SCIENTIFIC LABORATORIES, LLC

osss=2200h Environmental Testing Services

mRmBRERW

ANALYTICAL RESULTS

ASL Job No: 2142 Page: 2
Progoct ID: 9711271

Project Name: Antlers Shell (I.M.E.)

[8015M0OD/8020])

TPH ae Gasgoline/BETX & MTRE
Soil

ug/kg

16203 16204 16205 16206
9711271-1 5711271-2 9711271-3 9711271 -4
10/21/97 10/21/97 10/21/97 10/21/97
11/15/97 11/19/97 11/19/97 11/19/97 Detection
11/19/97 11/19/97 11/19/97 11/19/97 Limit

Benzene . ND ND ND .-
Ethylbenzene ND - ND ND B
Toluene 9 13 e
Zylenes (Total) . ND ND TR 1 I . ND .10
MTBE ND ' ND 30 ND 20

TPH as Gasoline Nt ND ND ND 1.0 (mg/Ky)

Lab ID: 16203 16204 16205 16206

Slrrogate  SREC: "

Bromof lucrobenzene 84 81 g9 a7
. Splke Spike DUP. AVG.
EREC. YREC . RPD
Bengzene 84 95 B.7
Toluene 83 95 9.5

WD - Not Detected at The Detection Limit

3225 San Fernando Road, Los Angeles, California 90065 = (213) 254-7700, Iax (213) 254-7799



APR—-18-2812 18:48 AM

Al

IR m AMERICAN SCIENTIFIC LABORATORIES, LLC
| Sz 22 WS Buvironmental Testing Services

R B

ANALYTICAL RESULTS

ASL Job No: 2142 Page: 3
Frognat ID: 9711271
Pro

act Nama: Antlers Shell (I.M.E.)

/8015M/DHSLUFT/

TPH as Diesel and Heavier HCs (Extended Run)
Soil
mg/kg
16203 16204 16205 16206
9711271-1 9711271-2 9711271 -3 97112714
10/21/97 10/21/97 10/21/97 10/21/97 :
11/20/97 11/20/97 11/20/97 11/20/97 Detection
11/21/97 11/21/97 11/21/97 11/21/97 Limit
Heavy Oils L RD A A0 ND 10

Lab ID: 16203 16204 16205 16206

‘Thlorobenzene | 119 107 96
Bpike gpike DUR. _Ava.
%REC. $REC. RPD

TPH as Diesel 104 107 2

5 — Mot Detected at The Detaction Limit

3225 San Fernando Road, Los Angeles, California 90065 + (213} 254-7700, Fax (213) 254-7799
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&\ SHASTA COUNTY

2/ DEPARTMENT OF RESOURCE MANAGEMENT gﬁxﬂ’ REH.
1855 Placer Street, Redding, CA 96001 ' - ,
Q Sute 101 N . Doserez Q Suwras Sute 201 0 Suwe
. AIR QUALITY MANAGEMENTDISTRICT ~ BURDING DIVISION  + PLANNING DIVISION ENVIRONMENTAL HEALTHOVISION - ADMINISTRATION &
A Michael Kussow, PE. "~ . | " Ralph 8, Overbay _James Cook - James Smith, LEH.S. COMMUNITY EDUCAT
Alr Poltution Control Officer o Division Manager Division Manages Diviglon Manager (916) 225-5789
(916) 225-5674° (a18) 225-5781 (316) 225-5532 (916) 2255787 FAX: (916) 225-5807 -

FAX: (918) 2256237 . - FAX:(916) 2456468 FAX: (916) 2456468 FAX: (916) 2255413
December 16, 1997

Bob Davis
Antlers Shell
. P.0. Box410
Lakehead, CA 96051 | -
- UNDERGROUND STORAGE TANK REMOVAL; 20291 LAKEVIEW DRIVE, LAKEHEAD,

" - CALIFORNIA |
On-"Oc'tol;)er 9, '1997,_ three uhdei'ground fuel tanks were removed from the abové mentioned site.
We are in receipt of the laboratory report dated 11/12/97 and 10/10/97. Based on the results of the
soil analysis submitted and field observations, no further action will be required.

This file is closed, effective this date,

-Nothing in this determination shall construe or be construed as a satisfaction or release from liability
from any conditions or claims arising as a result of past, current, or firture operations at the site. -
Nothing in this determination is intended or shall be construed to limit the rights of any parties, with

.. Tespect-ta claims arising out of or relating to, deposit or disposal at any other location of substances.
removed from the site. - Nothing in this determination is intended or shall be construed to preclude
the Shasta County- Department of Resource Management, Environmental Health' Division or any
other agency from taking any other enforcement actions. This letter does not relieve the tank owner
and property owner.of any responsibilities mandated under the California Health and Safety Code,

California Water' Code, and Shasta Cowity ordinances if existing, additional, or previously =

. unidentified contamination at the site causes or threatens to cause pollution or nuisance, or is found
to pose. a threat to- public health or water quality. Changes in the present land use may require
further assessment and mitigation. ' o

If you have any questions regarding this matter, please contact me Monday through Friday from
8:00 to 8:30 a.m. oo . _

Sincerely,

Mark Cramer, RE.H.S. v
Senior Environmental Health Specialist

.‘ “hw .
‘TOLL FREE ACCESS WITHIN SHASTA COUNTY 1-800-528-2850
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¥ Analytical

fl Dato of Report: Jan 302004
Bl Sampler Name:  chuck Goff

Sequoia

SUBMITTED

}O_IH_EslATE
Q1-30-04

. DATED

-

885 Jarvis Drtve
Morgan. Hlll, CA 95037
(A08) 776-9600

FAX (408) 782-6308
www.sequolalabs.com

Employed by: CR Water Treatment

Leb Name: Sequola Ana!yt!m_i ~ Morgan Hill
Sample ID No.: MNA0548-01

Date/Time Sample Collected:

01/08/04 11:30

Date/Time Sample Received: 01/09/04 12:15

Date/Time Sample Completed: 01/22/04 12:38 ’

ORGANIC CHEMICAL ANALYSIS

‘&

SystemName:  -ANTLER SHELL & MINt MART Systern Number; 4500215
Sample Name: §5011'53—.01 o ) . §e_:mpl.e-Sour¢e.: _WELL 01
UseriD: 45C ) Station’ Nutnber; 4500215-001
Date/Time of Sample: 04 01 08 1130 * Laboratory Code: 5113
YYMMDDTTT Date Analysis Completed: 04 01 22
_ YYMMDD
Submitted by: _  Phone #:, -
REGULATED ORGANIC CHEMICALS
Test _ Constituent Entry | . Analysls McCL DLR Notes’
Method | ALL CONSTITUENTS REPORTED uglL # Results ug/l ug/L.
EPAS5242 | Bromibdichlorométhane 32101 320 05
EPA5242 | Bromoform . ' 32104 ND 0.5
EPAS524.2 | Chioroform (Trichloromethane) 32106 '‘50.0- 0.5
EPA5242 | Dibromochloromethans 32105 ND ] 05
EPA5242 | Total Tribalomethangs (THM'S/ TTHM) 82080 |. 540 100 05
EPAS524.2 | Benzeni 34030 .ND: T 0.5
| . EPA5242 | Carbon Tetrachloride 32102 _ “ND._ 0.5 05
- EPA524.2 12-chhlorobenzene (0-DCB) . 34538 - ._ND 600 0.5
[ EPAS242. t4-Dnchlbrobenzene’(p-‘DCB) - msm t. NB - F T B o5
- EPA5242 | 1,1-Dichloroethanis (1,1-DCA) 34408. . ND 5 0.5
EPA5242 | 1,2-Dichiorosthane (1,2-DCA) 34531 'ND - 0.5 0.5
EPAS524.2 | 1,1-Dichlorcethylene (1,1-DCE) 4501 ND 6 0.5
EPA524.2 | cis-1,2-Dichloroethylene {c-1,2-DCE} . |. 77093 “ND 6. 0.5
[EPA5242 | trans-1,2-Dichlorosthylene (t-1,2-DCE) 34546 ND 10 0.5
EPA524.2 | Dichloromethane (Methylene Chlorlde) 34423 ND 5 05, Q-2
EPA5242 | 1,2-Dichioropropane 34541 ND 5 05 i
- EPA524.2 | Total 1 &chh!oroprcpene 34561 ND 0.5 bs
‘EPA5242 | Ethyl Benzene + 34371 ND- . [ 300 0.5
EPA524.2 Methyl tert-Butyl Ether (MTBE) 48491 ND . 5 3
EPA624.2 Monochlorobenzene (Chlorobenzene) 34301 ND. 7 70 05
EPA5242 | Styrene i . 77128 " ND 100 0.5
EPA5242 . | 1.4.2,2-Telachlorosthana 34516 ND BE 0.5
EPA5S242 Tetmchloroethylene(PCE) 34475 ND 5 0.5
EPA5242 [ Toluens. . 34010 ND ] {50 05
EPA524.2 . | 1 24-Tnch!orobenzene 34551, ND . 3 05
EPA524:2 |-1,1,1-Trichloroethane (1,1, 1-TOA) * 34506- _ND- T 7200 0.5
EPA524.2 . | 1,1.2-Trichloroethane.(1,1,2-TCA) 34511 ND 1 . 5. 0.5
EPA524J_2 T r{chloa:o‘em)_'lene (T CE) T '393'80 NP ] 5 0.5
e Page 1 of 3 ' B



EXHIBIT E



Redding . California.’

: 382004
Received from __'.EBS_Eei:.toJ_elm L, L.C _
herein called Buyer, the sumof_Fifteen Thousand Dollars Dollars$_15,000.,00
evidenced by O cash, (] cashler's check, & personal check, or O payableto_Alliance Title -
Company to be held uncashed untit acceptance of this offer as deposit on account of purchase price of
One Million Six Hundred Thousand Dollars Dollars$_1,600,000. 0t
for the purchase of property, situated In_Lakehead Countyof _Shasta California,

described as follows: _Antlers Shell & Subway, 20884 Antlers Road, Lakehead, CA - AR
1. FINANCING:
The obtaining of Buyer's financing is a contingency of this agreement.

A. DEPOSIT submitted wWith this Offor . .. .. .o v vttt ittt e e e e e e e $.15,000.00
B. INCREASED DEPOSIT within days of Seller's acceptance to be depositedino __________ ........ $
C. BALANCE OF DOWN PAYMENT tobe depositedinto__ onorbefore_________ .............. $
D. Buyer to apply, qualify for and obtain aNEW FIRST LOANintheamountof ... ..............ccovunn... $
payable monthly at approximately $ Clor more, including interest at origination not to
exceed—_ %, (Jfixed rate, 0 other all due years from date of
origination. Loanfeenottoexceed______ _ Seller agrees to pay a maximum of

for FHA/VA discount points. Addmonal terms

E. BuyerE] to assume, Oto lake (ille sub_ ecttoan EXISTING FIRST LOAN wnth an approxlmate balanceof . $

in favor of g payable monlhly at$. . including |merest
al______%[lixed rate, [ 6iher il
Fees not to exceed Dispdsltlp of impound account

F. Buyerto execute a NOTE SECUﬁED BY 403 first, O second, Dthlrd DEED.(_)F THUST Inthe amountof . $
IN FAVOR OF SELLER paya i icli 'dmg interéast at % all due
—— yoars from date of origfriat sale or transfer ol suibj {6 y. Alatachargeof
shall be due on any installriier days of the dué O Deed of Trust to contain a
request for notice of default ¢ alif of Seller. Additional tekr .

G. Buyer (Jto assume, (J to také 1 EXISTING SECOND LOAN wllh an apprOxImale balance of $
In favor of payable fonthly at$_- . including interest
at_ %(fixedrate,(Jother—___ Buyer fees notto exceed
Additional terms

H. Buyer to apply, qualify for and obtatn aNEW SECOND LOANintheamountof ........................
payable monthly at or more, including interest at origination not ts excesa _ Yol ) l‘xed rate,
Mothar ..

alldue years from date of origination. Buyers loan fee not to exceed
Additional terms

I Inthe event Buyer assumes or takes title subject to an existing toan, Seller shall provide Buyer with coples of
applicable notes and Deeds of Trust. A loan may contain a number of features which affect the loan, suchas
interest rate changes, monthly payment changes, balloon payments, etc. Buyer shall be allowed ____ calen-
dar'days alter receipt of such copies to notify Seller in writing of disapproval. FAILURE TO SO NOTIFY
SELLER SHALL CONCLUSIVELY BE CONSIDERED BUYER'S APPROVAL. Buyer's approval shall not be
unreasonably withheld. Ditference in existing loan balances shall be adjusted in [ Cash, {1 Other .
J. ADDITIONAL FINANCING TERMS: _Buyer to obtain own_financing for purchase
price and dg9051t into escrow, . $1,585,000.0¢

K. Buyer agrees to act diligently and in good faith to obtain all applicable financing. If Buyer fails to notify Seller in
writing that Buyer has obtained the above financing within calendar days after Seller's acceptance of
this offer, or Buyer and Seller waive this conllngency in writing, either party may terminate this agreement.
L. TOTALPURCHASE PRICE . . .« .\t ttet i tae et ee et e e e e e e e et e e e e eeneannn, $.1,600,000.0¢
2. OCCUPANCY: Buyer (1] does, & does not intend to occupy subject property as his residence.
3. SUPPLEMENTS: The following ATTACHED California Association of Realtors® supplements are incorporated as part of this
agreement: ’ ‘
3 Contingency Release Clause (CRC-11) ) [ VA and FHA Amendments (VA/FHA-11)

J Interm Occupancy Agreement (I0A-11) [ Other
O Resldential Lease Agreement After Sale (RLAS-11) & Other _Addendum atta ched

4, ESCROW: Buyer-and Seller shall deliver signed instructions to Alliance Title Co. the escrow hoider within
30 __ calendar days from Seller's acceptance which shall provide for closlng within 45 days from

Seller's acceptance. Escrow fees to be pald as follows: Split equally between Buyer and Sellers

Buyer and Seller acknowledge receipt of wl this page, which constitutes Page 1 of Pages.
sin M L “Seller /nﬁﬁ( U

Buyer's Initials ( ) } Seller's Initials

A HEAL ESTATE BROKER IS THE PERSON QUALIFIED TO ADVISE ON REAL ESTATE. IF YOU DESIRE LEGAL ADVICE CONSULT YOUR ATTOHNEY
W - T I M RN RS Ty ﬂl‘e’fr"""'rw('(m"y R R ST
THIS STANDARDIZED DOCUMENT FOR USE 1N &1
‘ ONLY.NO REPRESENTATION 1S MADE S 05} A
OF ANY PROVlSlON |N ANY QPEC":'G b AN \G

RANBACTIONS HAS BEEN APPROVED BY.TH c,A FOHNIA ASSOGIATION OF | nEAi.ronsv IN FORM
|_= QuAl: OF THE FORM OF SUPPLEMENTS, THE LEGAL VALIDITY OF ANY PROVISION, OR THE ADEQUACY
NG SH NoT. ¢ BE USED IN COMPLEX TRANSACTIONS on WITH EXTENSIVE RIDERS OR ADDITIONS El

To order, contact—Callfornla Assoclatlon ol Reallors®
625 S. Virgll Avenue, Los Angeles, Callfornia 90020 . e nooy
Copyright® 1985, Californla Assoclation of Realtors® FORM DLF-14-1 i
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"B, TITLE: Titleistobe free of liens, enc.  ances, easements, restrictions, rightsandcon  ns of record or known to Seller, other than
" the following: (a) Current property taxes, (b) covenants, conditions, restrictions, and public utility easements pf record, if any, provided
" the sime do not adversely affect the continued use of the property for the purposes for which it is presently being used, unless
reasonably disapproved by Buyer in writing within 10 calendar days of receipt of a current preliminary title report furnished at
: ch _expense, and {c) = : _'
Seller shall furnish Buyer at . ' . expense a standard California Land Title Association poficy issued
by Insurance Co, chosen by Alliance Title Company, showingtitle vested inBuyer subject only to
the above. If Seller Is unwilling or unable to eliminate any title matter disapproved by Buyer as above, Seller may ,jerm’inate this
agreement. If Seller fails to deliver title as above, Buyer may terminate this agreementmmxwmwwmﬁ#mmww
6. PRORATIONS: Property taxes, premiums on insurance acceptable to Buyer, rents, interest, homeowner's dues, an
shall be pro-rated as of (a) the date of recordation of deed; or (b) i : Any b nd or assessment
whichis alien shallbe 2&X r,y Buyer - - Transfertaxes, it any, shall bepaidby 1/ 2 D¥. Buyer & Selle
(Real property taxes will be affected upon transfer of title.) ‘

POSSESSION: Possession and occupancy shall be delivered to Buyer, &) on close of escrow, or O not laterthan________ days after
close of escrow, or . - y

one

~N

8. VESTING: Unless otherwlse designated in the escrow instructions of Buyer, title shall vest as follows: AS_directed by
Buyer
(The manner of taking title may have significant legal and tax consequences. Therefors, give this matter serious consideration.)

. MULTIPLE LISTING SERVICE: If Broker is & participant of 4 Board multiple fisting service (“MLS"), the Broker is authorized to report

the sale, its price, terms, and Iinanc»l‘ng for tha informallon,‘publication. dissemination, and use of the authorized Board members.

10. DIRKHATE R DANHGE ! H BN A 10 IO R O3t pomEbiasseseis e peSTK pro i et Wi s KooK T ey XK AR KK
Buyex SrttershaikbrrriensrrbimimabiiceNonxtomel hemoneciyin Buyet nrot Ky Kot HOIKaARISK RIGRX MPOIX
eg>e=tal coogr  enaRray R bz b B X002y st ranted Mot 00X Jepyod K YO RHATIeId 0N et XEO KR PO AOS O ST I IR
BRERAX XXX XXX Y Meorxc XX Xkatprorx ik Settex xhathrstelitths Xupostbzie Aiquidute xbaroanen M Abe
dezexotbystbrm poriyix e bael tog XutthistroONE hzHedm BN Htte Xoress b IEstod Hor BH YR M DTSN ORIy E6 e
mxmmsautexmmmammh&?s&ﬂmmgmnmmaxmxﬁamxumummmmmm

. R RGN DX POTE Nt IR M PXOIPH O HICP S HIC HIROEIE K XX RHYEEOBUYEK 200K Kol leX Hefre s Yol KR N
smxmnqnmmmxgwmxmxmuxxmummmmxmmnm Tt SHEESHENN REHOERY
BEANAHOTHASEAXISHaSIEs, Era : T ’

1. X AEUKAATEONS ¥ 16 XK 0K B Hr Ot KTt O M B I A0 H OB B XS NN K S OO B M W HSFBHIK
xkaxmmmmmxmmkmmmmnwxmmwxmwmmxxwmmmxwmm

HKH WKUKo N ARHICHX KRN KO ARSORAUON 0K KIHOMEN KPR S XK 8 DI R 03 M NS ION 3 0360 KX

BTH Of H X I KoUK AT S Sl o BesxaOK RS DRoK RIS 0K Of XA K RIMOe M OT X REC KON ROG0R SRR BE M BEN K SLAIX

HRHAIOR :

13. KEYS: Seller shall, wher nossession is avaitabie to Buyer, provide keys to all property locks, and alarms if any.

14. PERSONAL PROPERTY: The following items of personal pfo_perly, fres of liens and without warranty of condition, are included:

Equipment per schedule; Stock inventory, cigarettes & fuel are included,
. — . e . A well a

i

15. FIXTURES: Al permanently installed fixtures and fittings that are attached to the property or for which special openings have been
made are included in the purchase price, including electrical, light, plumbing and heating fixtures, built-in appliances, screens, awn-
ings, shutters, all window coverings, -attached floor coverings, T.V. antennas, air cooler or conditioner, garage door openers and
controls, altached fireptace equipment, mallbox, trees and shrubs, and_@quipment per u%m_schedule,

16. STRUCTURAL MODIFICATIONS: Seller shall comply with Civit Code Section 1134.5 by disclosing to Buyer in writing any: known
structural additions or alterations, or the installation, alteration, repalr, or replacement of significant components of the structures
upon the property made with or lehout appropriate-permit(s). - ) . )

17. TAX WITHHOLDING. Under the Forelgn Investment In Rea! Property Tax Act (FIRPTA), IRC 1445, every Buyer of U.S. real property
must, unless an exemption applies, deduct and withhold from Seller's proceeds ten percent (10%) of the gross sales price. The primary
exemplions are: No withholding is required if (a) Seller provides Buyer with an affidavit under penalty of perjury, that Seller is not a
“foreign person,” or (b) provides Buyer with a “qualifying statement" issued by the Internat Revenue Service, or (c) If Buyer purchases
real property for use as a residence and the purchase price is $300,000.00 or less and if Buyer or a member of Buyer's family has
definite plans to reside at the property for at least 50% of the number of days It is in use during each of the first two twelve-months:
periods after transfer. . )

Seller and Buyer agree to execute and deliver as directed any instrument, affidavit and statement, or to perform any act reasonably
necessary to carry out the provisions of FIRPTA and regulations promulgated thereunder.

18. ENTIRE CONTRACT: Time is of the essence. All prior agreements between the parties are incorporated In this agreement which
constitutes the entire contract. lts terms are intended by the parties as a final expression of their agreement with respectto suchterms
as are included herein and may not be contradicted by evidence of any prior agreement or contemporaneous oral agreement. The
parties further Intend that this agreementconstitutes the complete and exclusive statement of its terms and that no extrinsic evidence

whatsoever may be introduced in any judicial or arbitration proceeding, if any, involving this agreement. -
19. CAPTIONS: The Captions in this agreement are for convenlence of reference only and are not intended as part of this agreement.

Pages.

Buyer and Seller acknowledge receipi of copy of this page, which constitutés Page 2 of

Buyer's Initiais (M ) J ) Seller's Inltials /%7.9')’(' aﬁQ )
. TA- ' ‘ : :

FORM DLF-14-2
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PURCHASE CONTRACT AND RECEIPT FOR DEPOSIT
. (LONG FORM DLF-14 PAGE 3)

ADDITIONAL TERMS AND CONDITIONS: . g
ONLY THE FOLLOWING PARAGRAPHS A THROUGH L. WHEN INITIALED BY BOTH BUYER AND SELLER ARE INCORPORATED
IN THIS AGREEMENT. : . .

Buyars Sellers
Initials inhials

(el /ND / ﬁ" A. PHYSICAL INSPECTION: Within __21 : fi

. + Within calendar days after Seller's acceptafice, Buyer shall
have the right, at Buyer's expense lo select a licensed contractor(s) or other qualified professional(s), to inspect aryfggnvestlga!e the
sublect property, including but not limited to structural, plumbing, heating, electrical, buill-in appliances, roof, soilsifoundation, me-
chanical systems, paol, pool heater, pool filter, and air conditioner, if any. Alt claimed defects concerning the conditi@'ﬁ'bf the property
that adversely affect the continued use of the propertyforthe purposes forwhich itis presently being used shall be inwriting, supported by
wrilten reports, if any, and delivered to Sellerwithin _30 _ calendar days after Seller's acceptance. Buyer shal! !_gyfﬁ]sh Seller coples,
atno cost, of all reports concerning the property obtained by Buyer. When such reports disclose conditions or information unsatisfac-
tory to the Buyer, Buyer may cancel this agreement. Selier shall make the premises available for all inspections. BUYER'S FAILURE TO
NOTIFY SELLER AS HEREIN PROVIDED SHALL CONCLUSIVELY BE CONSIDERED APPROVAL.

oo

e bt *
- '
Ay 1 AD ithin _21_ calendar days after Seller's acceptance, Buyer

shall have the right at Buyer's expen sed geologist or other qualified professional to make tests, surveys, or other
studies of the subject property. Buyer shall keep the subject property tree and clear of any liens, indemnify and hold Seller harmless
from all liability, claims, derivands, damages or costs, and repair all damages to the property arising from the tests, surveys, or studies.
All claimed defects concerning the condition of the property that adversely aftect the continued use of the property for the purposes for
which itis presently being used shall bé in viriting, supported by written reports if any, and delivered to Seller within __30 _ calendar
days after Seller's acceptance. Buyer shall futnish Seller copies, at no cost; of all repofts ééncernlng the property obtained by Buyer.
When such reports disclose conditiohis of Ihfofination unsatisfactory to the Buysr, Buyst may cancel this agreement. Seller shall make
the premises available for allinspectiofis. BUYER'S FAILURE TO NOTIFY SELLER AS HERE N PROVIDED SHALL CONCLUSIVELY
BE CONSIDERED APPROVAL, & : Lo SR

* Buyers Sallers
Initials Initlals

/ / C. CONDITION OF PROPERTY: Soller warrants, throgh the date possession is made available
to Buyer: (1) property and improvements thereon, Including landscaping, grounds and pool, If any, shall be maintalned In the same
condition as upon the date of Seller’s accéptarica; (RKIHARO! RO o oF A KRAHO KK i XISKOEHAEEHNEN BNHMH KSR
RIHO{TEHDE KNI Ko XD RN BN X el XOPS IS AR R XX XXXXX

Buyers Sellers
Inilials initials

< A ; .

t A / - D. SELLER REPRESENTATION: Seller warrants that he or she has no knowledge of any notice
of violations of City, County, State, Federal, Building, Zoning, Fire, Health Codes or ordinances, or other governmental reguiation filed or
Issued against the property. This warranty shall be effactive uniildate of close of escrow.

Suyers Sellers
Intiials Initiats

-~ A o :
"A- / / W E. PEST CONTROL: Within 30 __calendar days from date of Seller's acceptance Seller shall

furnish Buyer at the expense of{XBuyer, IEeller Wilg‘ aof%rrent wr'n?n report of an Irispection by a licensed Structura! Pest Control
Operator of the main bullding and all structu pq

288R perty; exCep .

If no infestation or infection by wood destroying pests or organisms is found, the report shall include a written "Certification” as
provided in Business and Professions Code 8519(a) that on the date of inspection "no evidence of active infestation or infection was
found.” . : :

All work recommended In said report to repair damage caused by infestation or infection by wood-deslrdying pests or organisms
found, including leaking shower stalls and replacing of tiles removed for repairs, and all work to correct conditions that causes such
infestation or infection shall be done at the expense of Seller, : -

Funds for work to be performed shall be held in escrow and disbursed upon receipt of written Certification as providedin Business
and Prolessions Code 8579(b) that the property “is now free of evidence of active infestation or infection™. ]

Buyer agrees that any work to correct conditlons usually deemed likely to lead to infestation or infection by wood-destroying pests
or organisms, bul where no evidence of existing infestation or infection is found with respect o such conditions, is NOT the responsibil-
ity of the Seller, and that such work shall be done only if requested by Buyer and then at the expense of Buyer.

Ifinspection of inaccessible areas Is recommended by the report, Buyer has the option of accepting and approving the report or
requesting further inspection be made at the Buyer's expenss. If further inspection is made and infestation, infection, or damage is
found, repalr of such damage and all work to correct conditions that caused such infestation or infection and the cost of entry and
closing of the inaccessible areas shall be at the expense of Seller. If no infestation, infection, or damage is found, the cost of entry and
closing of the Inaccessible areas shall be at the expense of Buyer. Other

=

Bu¥su Sellars
Initlats Initials
[ - / F. SMOKE DETECTOR: As required by faw, smoke detector(s) shall be installed at the expense
of O Buyer, [} Seller prior to close of escrow, and a compliance report obtained if required by local ordinance.
Buyers Sellers -
Initiats Initials
{ [ G. FLOOD HAZARD ZONE DISCLOSURE: The subject property is situated in a “Flood Zone"

as set forth on H.U.D. "Special Flood Zone Area Map". The law requires that as a condition of obtalning financing on most properties
localed in a “Flood Zone", lenders will require that H.U.D. flood insurance be carried where the property or its attachments are security
for the loan. )

The extent of coverage and the cost may vary. For further Information you should consult your lender or insurance carrier. No
representation or recommendation is made by the Seller and the Brokers in this transactlon as to the legal effect or econpmic conse-
quences of the National Flood Insurance Program and related legislation. s

Buyer and Seller acknowledge receipt of copy of this page, which constitutes Page 3 of Pages.

Buyer's |nma|sW “WT-44  Selersinitials (ﬁ\,()/)-( Cl& ) -

FORM DI F-14-3




PURCHASE CONTRACT AND RECEIPT FOR DEPOSIT
] (LONG FORM DLF-14 PAGE 4)
Buyars . Sellars
Initials Inilials .
/ / H. SPECIAL STUDIES ZONE DISCLOSURE: The subject property is situated in a Special
Study Zone as designated under Sections 2621 -2625, inclusive, of the California Public Resources Code; and, as such, the construc-
tion or development on this property of any structure for human occupancy may be subject to the findings of a geologic report prepared
by a geologist registered in the State of California, unless such report is waived by the city or county under the terms of that act.
Califorhia Public Resources Code §2621.5 excludes structures In existence prior to May 4, 1975; Californla Public Resources
Code §2621.6 excludes wood frame dwellings not exceeding two (2) stories in height and mobilehomes over elght (8) feet in width;
California Public Resources Cods §2621.7 excludes conversion of existing apartment houses Into condominiums; California Public
Resources Code §2621.8 excludes alterations and additions under 50% of value of the structure from the Special Studies Zone Act.
Buyer is allowed calendar days from date of Sefler's acceptance to make further inquirles at appropriate governmental
agencies concerning the use of the subject property under the terms of the Speciat Study Zone Act and local building, zoning, fire,
health and safety codes. When such inquirles disclose conditions or information unsatisfactory to-the Buyer, Buyer may cancel this

agreement. BUYER'S FAILURE TO NOTIFY SELLER AS HEREIN PROVIDED SHALL CONCLUSIVELY BE CONSIDERED
APPROVAL.

Buyers Sellers . '
iniilals initials

/ / ' I. ENERGY CONSERVATION RETROFIT: If local ordinance requires that the property be
brought in compliance with minimum energy Conservation Standards as a condition of sale or transfer, (] Buyer, (I Seller shall comply
with and pay for these requirements. Where permitted by law, Seller may, if obligated hereunder, satisfy the obligation by authorizing
escrow lo credit buyer with sufficlent lunds to cover the cost of such retrolll

. J. HOME PROTECTION PLAN Buyer ant Seller have been informed that Home Protection
Plans are available. Such plans may prowde additlonal protection and benélitto : a Seller or BUyer California Association of Realfors®
and the Broker(s) in this transaction do nol ehdorse or approve any parlchlar company oér program.

Buyars Seller:
Inltials lnlllelu

company, at a cost not to exceed $

Buyers Sellers
Inilials Inftials
{ | fiot to purchase a Hol lan. (Not Applicable)
Buyers Sellers &
Inliials tnltials

—XXAXXXXKKXAXAX XXX X X KXCONDOMMNMIPOCT RerseiiRt Rhthisersegior Jen e eIt Pk B desianatagy
as MK XX X KX X XX XM XoKa! 5) HDEbed MOTIKIEK XXX X X X KRR Srna RO R BRERS: ROt MR HHN

CUN I B B K S X SN EL KA XKy M1 T MK X ASAOC KON RERH AR RS SO HSSeseseaesex RoERRNNER RRRgle
SeNat KBEN KoSKOEXENA WITXCONTEOL KOyt RnCiloNSEOR IR PR XSS s SR IBH Y Puey Spront flog
e MR K X ERR NN R K R RN M e KOtheRdoRmER S AR SO bit laysSalexshalldisolosainwrling any Reoding,
SPHGIATASE S AR K HONO XIS DK I Ml o bo Bsive Rovrnskalbbr milowedeseseseex fatendar dayx omaracelpyio yayisw ipsay

ioxmxxmmmmm&xmxmmyﬁﬁexmmmxmmwﬁ&m%&

Buyers Sellers . T
inltials Initials
1. . | ST ADDITIONAL TERMS: _Addendum_attached is incliuded and made

a part of this Contract,

20. OFFER: This conslilules an offer to purchase the described property. Unless acceptance Is signed by Seller and the signed copy
deliveredto Buyer,orto___ whois authorized to receive it in person or by mail to the address below, within days
of the date hereof, this offer shall be deemed revoked and the deposit shall be returned. Buyer acknowledges re of acopy hereof.

21. AMENDMENTS: This agreement may not be amended, modified, alterdd yr ciranged i any rg t whatsoever
except by a further agreement in writing executed by Buyer and Seller.

REAL ESTATE BROKER .. None

By
Address
Telephona ieroune _Redding, CA 96003 -
(530)247-1599
ACCEPTANCE
The undersrgned Seller accepts and agrees to sell the property on the above terms and conditions. Sefler has employed

None, i
as Broker(s) and agrees to pay for services as follows: : .
Payable: (a) On recordation of the deed or other evidence of title, or (b) if completion of sale is prevented by defauit of-Seller, upon Seller's
default, or (c) if completion of sale Is prevented by defauit of Buyer, only if and when Seller collects damages from Buyer, by suit or
otherwise, andtheninan amountnotless thanone-half of the damages recovered, butnotto exceedthe abovefee, after first deductingtitle
and escrow expenses and the expenses of collection, if any. In any action between Broker and Seller arising out of this agreement, the

prevailing party shall be entitled toreasonable attorney’s fees and costs. The undersigned acknowledges recelpt of acopy and authorizes
Broker(s) to dellver a signed copy to Buyer.

Dated | 228 Telephorie (530)238-275 8 rSELLEFl
Address L_O_._B_Qx_4J_D_,_Lakeh.ead.,_CA_263.513ELLER SRR
Real Estate Broker(s) agree to the foregoing. BROKER None — BROKER

Dated By - ' Dated : By
FORM DLF-14-4 ) ' Page 4 of

%Y

Pages.
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ADDENDUM TO REAL ESTATE PURCHASE CONTRACT AND RECEIPT FOR DEPOSIT

This addendum is part of that certain Real Estate Purchase
Contract and Receipt for Deposit by and between Bob Davis and
Cheryl Davis as Sellers, and TBS Petroleum, L.L.C., as Buyer, for
the business and real estate commonly known as the Antlers Shell
and Subway.

1. Addendum to Paragraph 1A:

(a) Deposit: The deposit of Fifteen Thousand Dollars
($15,000.00) deposited into Alliance Title by Buyer shall be
released from escrow to Sellers within five (5) days of opening
escrow. Such deposit is a non-refundable deposit, unless (i)
escrow does not close through failure of the Sellers to close
escrow and convey marketable title; or (ii) Buyer does not receive
approval from Subway to be a franchisee; or (iii) the property
does not pass a Phase I environmental study; or (iv) the bank
appraisal on the property finds a market wvalue of less than One
Million Four Hundred and Fifty Thousand Dollars ($1,450,000.00).
If one of these exceptions occurs, Buyer may cancel and receive
back the full deposit.

(b) Arbitration: If the only controversy or claim between the
parties arises out of or relates to the disposition of the Buyer’s
deposit, such controversy or claim shall at the election of the
parties be decided by arbitration. Such arbitration shall be
determined in accordance with the Rules of the American
Arbitration Association, and judgment upon>the award rendered by

the Arbitrator(s) may be entered in any court having jurisdiction



WO& b

thereof. The provisions of Code of Civil Procedure Section 1283.05

shall be applicable to such arbitration.

2. Addendum to Paragraph 1L: Allocation of the Purchase
Price: The purchase price of One Million Six Hundred Thousand
Dollars ($1,600,000.00) is allocated by Buyer and Sellers as
follows and both Buyer and Sellers will use this allocation on any
tax returns filed:

a) Land: Two Hundred Thousand Dollars ($200,000.00);

b) Building: Four Hundred Fifty Thousand Dollars
($450,000.00) ;

c) Improvements (other than building): Four Hundred Thousand
Dollars ($400,000.00);

d) Equipment: Three Hundred Thousand Dollars ($300,000.00);

e) Goodwill: Two Hundred Thousand Dollars ($200,000.00);

£) Covenant Not to Compete: Fifty Thousand Dollars
($50,000.00) .

3. Addendum to Paragraph 14: Personal Property, Sale of
Inventory: The stock inventory, cigarettes and tobacco products,
supplies and fuel are being purchased but are not included in the
One Million Six Hundred ThQusand Dollar ($1,600,000.00) purchase
price of the other assets.

Prior to close of escrow, all funds (in good funds) to close
escrow will be deposited into escrow, plus a deposit of One
Hundred Thousand Dollars -($100,000.00) towards the cost of
purchase of the stock inventory, cigarettes and tobacco products,

supplies, fuel and Subway inventory.
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Escrow shall close on the main sale, and escrow shall then
hold the One Hundred Thousand Dollaf ($100,000.00) Deposgit. The
evening after close of escrow, Buyer and Sellers shall take
inventory of all stock inventory, grocery inventory, Subway
inventory, cigarettes, tobacco products, supplies and fuel, and
agree on the total to be paid for such inventory under the
following basis for calculations:

a. Cigarettes and Tobacco products are valued at cost.

b. Lottery inventory is valued at cost.

c.'Supplies are valued at cost.

d. Fuel is valued at cost.

e. All other inventory items for stock inventory and grocery
inventory are valued at their retail price less thirty percent
(30%) .

f. Subway inventory is valued at cost.

The total figure to be paid for these inventories shall be
given to escrow as soon as the figures are agreed upon by Buyer
and Sellers in a joint escrow instruction. If the total cost of
the inventories of stock inventory, cigarettes and tobacco
products, supplies, Subway inventory and fuel is above One Hundred
Thousand Dollars ($100,000.00), Buyer shall deposit the missing
amount into escrow and it will be paid to Sellers within fifteen
(15) days. If the total figure for the inventories covered above
is less than One Hundred Thousand Dollars ($100,000.00), then the
escrow instructions will instruct escrow to pay that amount to
Sellers and refund the balance to Buyer within fifteen (15) days

after the initial close of escrow.
3
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Once inventory is taken and possession has transferred, all
cash receipts belong to Buyer, all business expenses are the
- responsibility of Buyer and Buyer shall take over physical
operation of the station.

4, Addendum to Paragraph 15: All furnishings, fixtures and
equipment are included in the purchase price and are free and
clear of all liens, except:

a. The Pepsi machine is provided by Pepsi under a contract.
~ Buyer méy renew the contract or cancel the contract within thirty
(30) days after close of escrow. Sellers will be responsible for
any charges from Pepsi if Bﬁyer cancels the Pepsi machine contract
within thirty (30) days after close of escrow.

Both Buyer and Sellers use E-Funds Corporation to process
their ATM transactions. Sellers own the ATM machine and will
cooperate with Buyer to transfer the E-Funds contract on the ATM
machine to Buyer’s contract or to Buyer.

5. Addendum to Paragraph 20L: Additional Terms/Covenant Not
to Compete: Sellers, or either of them, shall not operate a
service station or other motor wvehicle fueling facility within
twenty (20) air miles of Antlers Shell and Subway for a period of
fifteen (15) years from the date of close of escrow herein.

6. Addendum to Paragraph 20L: “As Is” Sale:

Buyer and Sellers agree that:

(a) Except as specified in this Agreement or as specified in
writing and delivered to Buyer by Sellers, neither Sellers nor any

other representative of Sellers has made any representations or
4
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warranties regarding the Property, including, without limitation,
any representations or warranties concerning the Property's
physical condition, access, zoning laws, environmental matters,
utilities, or any other matter affecting the Property or the use
of the Property; and

(b) Except for the representations and warranties in this
Agreement or otherwise delivered to Buyer by Seller in writing,
Purchaser has not zrelied and will not rely on any implied
warranties, guaranties, statements, representations, or
information about the Property, whether made by Sellers or any
other individual representing or purporting to represent Seller.

(¢) If Buyer purchases the Property, Buyer purchases the
Property "As Is", and Buyer is relying and will rely solely on
Buyer’s inspection of the Property and Buyer’s experts' inspection
of the Property.

7. Addendum to Paragraph 20L: Additional Terms: Both Buyer
and Sellers agree this is a commercial sale and Civil Code Section
1102 does not apply.

8. Addendum to Paragraph 20L: Additional Terms/RVI Contract:
The RVI Contract (Retailer RVI Step-Out Incentive Agreement)
between Bob Davis and Cheryl Davis dba Antlers Shell and Subway
and TBS Petroleum, L.L.C. is hereby revised and liquidated as
follows:

a) TBS Petroleum, L.L.C. shall pay to Bob Davis the sum of
Nine Hundred Dollars ($900.00) per month, due on the 20" of each
month, commencing the twentieth (20%9) day of the month after

close of escrow, and continuing through August 20, 2007. No other
5



payments will be made or due Bob Davis from TBS Petroleum, L.L.C.
for any period after close of escrow for the RVI Contract.

b) These RVI Contract payments are separate and in addition
to the purchase price for Antlers Shell and Subway covered
elsewhere in this contract.

c) Sellers Bob Davis and Cheryl Davis are released by TBS
Petroleum, L.L.C. from any 1liability and duties under the RVI
contract and TBS Petroleum, L.L.C. will indemnify, and defend, and
hold harmless Sellers Bob vDavis and Cheryl Dévis from any
liability under the RVI Contact arising due to close of escrow or
after close of escrow.

9. Addendum to Paragraph 20L: Additional Terms/Cancellation
and Indemnity and Release from Amortization and Supply Agreement:

a) TBS Petroleum, L.L.C. (TBS) and Bob Davis and Cheryl Davis
(Antlers Shell and Subway) entered into an Amortization and supply
Agreement dated on or about October 1, 1997 providing for funding
assistance for modernization of the Antlers Shell Station and
providing for repayment of such assistance if Bob Davis and Cheryl
Davis for any reason cease to operate the station for sale of
petroleum products or sell the station to another without TBS’s
approval. TBS is now buying the station and expressly gives
approval for such sale. TBS and Bob Davis hereby mutually cancel
and terminate the Amortization and Supply Agreement referred to
above and declare that no sums at all are due TBS from Bob Davis
and Cheryl Davis under such agreement. TBS expressly releases Bob

Davis and Cheryl Davis from any obligation under such contract.

//
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b) TBS Petroleum, L.L.C. (TBS) shall indemnify, defend, and
hold harmless Sellers Bob Davis and Cheryl Davis from any claims
or liability from the Amortization and Supply Agreement between
TBS and Bob Davis dated on or about October 1, 1997.

10. Addendum to Paragraph 20L: Additional Terms/Risk of Loss:
Until the closing, Sellers shall bear all risk of loss, injury,
damage, or destruction of the business and' the assets of the
business. If any loss, injury, damage, or destruction
substantially impairs the value of the business prior to closiﬁg,
Buyer may either terminate this contract or proceed to closing and
receive an assignment of applicable insurance proceeds. If any
such loss, injury, damage, or destruction interrupts conduct of
the business prior to the closing, Buyer may terminate this
contract. Buyer shall bear all risk of loss after the closing.

11. Addendum to Paragraph 20L: Additional Terms/Indemnity
Agreements: '

a) Sellers’ Indemnity Agreement: Except as otherwise
expressly provided in this Contract or any attachment to this
Contract, Sellers shall indemnify and hold Buyer and the property
of Buyer, including said assets, free and harmless from and tender
a defense against any and all claims, liability, loss, damage, or
expense resulting from Seller's ownership of said assets or
Sellers’ operation of said assets prior to close of escrow,
including any claim, liability, loss, or damage arising by reason
of the injury to or death of any person or persons, or the damage
of any property, caused by Sellers' use of said assets, the

condition of said assets when owned by Sellers, or the sale or
7
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manufacture by Sellers of any product or products. Sellers shall
also indemnify Buyer against any and all claims, demands, losses
and liabilities, including interest, penalties, and reasonable
attorney's fees that Buyer shall incur by reason of any other
claims of third parties for periods prior to close of escrow.

b) Buyer's Indemnity Agreement: Except as otherwise expressly
provided in this Contract or from Sellers' use of the assets
herein, Buyer shall indemnify, hold Sellers and the property of
gellers free and harmless from and tender a defense against any
and all claims, liability, loss, damage, or expense resulting from
Buyer's ownership of said assets or Buyer's operation of said
assets, including any claim, liability, loss, or damage arising by
reason of the injury to or death of any person or persons, Or the
damage of any property, caused by the Buyer's use of said assets,
the condition of said assets while owned by Buyer, orbthe sale or
manufacture by Buyer of any product or products. Buyer shall also
indemnify Sellers against any and all claims, demands, losses, and
liabilities, including attorney's fees that Sellers shall incur by
reason of any other claims of third parties for any periods after
close of escrow.

//
//
//
//
//
//
//



12. Addendum to 20L: Subway:

Buyer acknowledges that Subway is a franchise and whoever is
named as franchisee for Buyer will have to go to “Subway Training”
'for two (2) weeks to be approved as the new franchisee. This sale
is contingent upon Buyer, or a designee of Buyer, being approved
as the franchisee of the Subway franchise, and there being no new
Subway franchise fee. Buyer understands there will be a Five
Thousand Dollar ($5,000.00) transfer fee, but no new franchise

fee.

TH
Executed this 20 day of December, 2004 at Redding,
California.

SELLERS BUYER

TBS PETROLEUM, L.L.C.

BOB DAVIS
Chonyy o By @\

CHERYU DAVIS \.\‘b

v

S-Agmts/DavisTBSPetroContract5



EXHIBIT G



T iy [

viN
R WL N ragoye
MV
LR Gt SR g
JUYIXOHdY I SNOUVYIOT T ZUON 60/t 1/ QUVD SIVIIOSSY
7 o5= 2 00V A8 GVdFdd VW NOUYATII
kel QYEH INNVHGAN WNTI0NLIS SEl, FRINOS

MOL? LIIHS
P -t

(oovl) L8
NOUVODT OMY0R — ©

(0oY7) NOUVI0T MO
TIoM JUSINOG ®

NOLYNV1dX3

ONIgUNE
AVMENS~TT3HS

4
¢
/I -
—— \\ NIIS

T T VIV o T TS Ter 7, ADO W TTRv0a Ta W (7T (1A VDR V- VP T i T VR 5




EXHIBIT H



COR, WaST 0N,
CRIEPIN, HANSIH
& FOULOZ, SEF
192 5 X BN YERLY
SAMPRANCUICD,

X S0O8Y

i 1K-E18 AR
KA L4 TR

Davi=T08

10
11

12 1

13
14
15

16

17

18 }

COX, WOOTTON, GRIFFIN,
HANSEN & POULOS, LLP
Rupert P. Hansen (SBN 82302)
190 The Embarcadero

San Francisco, CA. 94105
Telephone No.; 415-438-4600
Facshmile No.: 415-438-4601

Attorneys for Defendents
BOB DAVIS and CHERYL DAVIS

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SHASTA

TBS PETROLEUM, L.L.C,, Case No.: 165285
Plaintiff, NOTICE OF ENTRY OF
AMENDED ORDER AFTER
v, AEARING ON DEMURRER

GRANTING DEFENDANT'S
DEMURRER WITH LFEAVE TO

BOB DAVIS, CHERYL DAVIS AND
AMMEND

DOES 1-20,

-

Defendants. -

e e M M N N e N S N S

TO PLAINTIFF AND ITS COUNSEL:

PLEASE TAKE NOTICE THAT AMENDED ORDER AFTER HEARING ON
DEMURRER was entered herein on April 30, 2009. A true and correct copy of which 15
“Exhibit A” hereto.

Dated: May 22, 2009 COX, WOOTTON, GRIFFIN,

HANSEN & POULOS, LLF
Attorneys for Defendants BOB DAVIS and

CHERYL DAVIS

Ry T

Courtney M, (,xég?;f_?);@/)

-1- Case No. . 165285
NOTICE OF ENTRY OF AMENDED OWER AFTER HEARING ON DEMURRER GRANTING DEFENDANT'S DEMURRER
WITH LEAYE TO AMMEND




SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SITASTA

HON. BRADLEY L. BOECKMAN Dept 3
' lav
#165285
TBS PETROLEUM, LLC,
Plaintiffs,
VS,
BOB DAVIS, et. al., '
- Defendants
NATURE OF PROCEEDINGS: AMENDED ORDER AFTER HEARING
ON DEMURRER

"This matter was taken under submission by the Court to consider oral argument.
Upon consideration of the oral argument presented at the hearing on the demurrer, the
Coutt determines that the tentative shall become the ruling of this Cowt as is set forth

more particularly below:

Defendants contend that the complaint, and all of the causes of action asserted
therein, are barted by the “As-Is" clause of the underlying purchase agreement contained
.- inparapraph 6 of the-addendum. Defendavits contend that this “as is” clanse precludes
any claim against them for damages as & result of conditions that cxisted on the property
at the time of the sale, citing Shapiro v. Hu (1986) 188 Cal.App.3d 324 That case holds
that “any sale of property ‘as is’ is a sale of the property in its'‘present or existing
condition’; the use of the phrase ‘as is’ relieves a seller of real property from liability for
defects in that condition. The only exception to this principle is when a seller, through
fraud or misrepresentation, intentionally conceals material defects not otherwise visible
or observable to the buyer. (Lingsch v. Savage, supra, 213 Cal.App.2d at pp. 740-742.)
Appcliants have cited no casss, nor have we found. auy, in whick a person selling real
property “as is” was liable for defects in the quality or condition of the real property,
where the property was not new construction, and the sale was made in good faith and
without some form of fraudulent misrepresentation or concealment,” Id, at 333-334.

Plaintiff contends that the causes of action contained in thé complaint are not
baned by the “as is” provision of the agresment, arguing that, since therc fre o
allegations of misrepresentation.or nondisclosure, the “as is” clause has no applicability.
In suppart of its position, plaintiff cites {o a case from New York. The Court finds that
this case has no precedential value, becanse il’s détermination is based on & viclation of
a New York statute, and is expressly contradicted by the above statement of California
law. Plaintiff has failed to establish that the “as'is” clause is inapplicable. '




Plaintiff contends that the indemnity clause of the purchase agreement
(paragraph 11 of the addendum) permits the action against defendants. Defendants
cotrectly point out that, in relying on this provision, plaintiff has omitted the first clanse
of the paragraph, which states “except as otherwise expressly provided in this contract.”
Any interpretation of the contract must look at the agreciment as a whole, and atternpt to
harmonize these provisions. Accepting plaintiff’s interpretation of the contract, which
would allow plaintiff 1o assert claims against defendants to tenmburse plaitiff for
expenses associated with correcting conditions that existed on the property at the time of
the sale, would eviscerate the “as is” clause. Based on the allegations of the complaint,
the contamination existed at the time the property was sold. There are no allegations in
the complaint that the plaintiffs.were not aware of the contamination or that defendants
failed to disclose or misrepresented any facts vegarding the existence of contamination

on the property. The “as is” clause functions to transfor certain liabilities to the new

owper, The claims raised in the present corplaint are precisely the type of liabilities
that were sold along with the property, A finding that the “as is” clause does not apply
would render such clauses meaningless. All of the causss of action (breach of contract,
nuisance, trespass, breach of the implied covenant of good faith and fair dealing,
declaratory relief and indemnity, and contribution) are based on and arise out of the
condition of the property. As such, they are all barred by the “as-is™ provision of the
contract. The demurrer ts sustained.

To the extent that plaintiff can possibly plead facts demonstrating lack of
knowledge on the part of plaintiff or fraud, misrepresentation or failure to disclose ort the
part of defendants with respect to the condition of the property, then plaintiff’s claims
may not be precluded by the “as is” clause. Leave to amend is granted, The Jone 1, 2009
case management conference is advanced and continued to Monday, June 22, 2009 at

10:30 a.m. in Department 3.

april B0 2009 [ﬂ// /ﬁwKéﬂ//q//

BRADLEY L, BOEC
Judge of the Superior Court




CERTIFICATE OF MAILING
STATE OF CALIFORNIA, COUNTY QF SHASTA
J, THE UNDERSIGNED, CERTIFY UNDER PENALTY OF VERJURY UNDIR
THE LAWS OF THE STATE OF CALIFONNIA THAT | dM A DEPUTY COURT
CLERK OF THE ABOVE-ENTITLED COURT AND NOT A PARTY TO THE
WITHIN ACTION: THAT I MAILED A TRUE AND CORRECT COPY 01 THE
ABOYE TO EACIH PERSON LISTED BELOW-BY DEPOSITING SAME [N THE
UNITED STATES POST OFFICE IN REDDING, CALIFORNIA, ENCLOSED
SEALED EMVELOPES WITH POSTAGE PREPAID.

DATED: Apet (), 2009

(85

Joshua Bloom, Bsq.
350 California Street, 22" Floor :
San Franciseo, CA 94104

Robert Hansen, Esq. v !
190 The Embarcadero 1
San Prancisco, CA 94105 i
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i
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COX, WOUTTON,
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& FOULOS, LLP
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PROQY OF SERVICE
(California Code of Civil Procedure §1013)

Cage: TBS Petrolewm LLC v. Bob Davis, Cheryl Davis and Does 1-20
Case No.: Shasta County Superior Court, Case No. 165285

I am employed. in the City and County of Sen Francisco by the law firm of Cox,
Waootton, Griffin, Hansen & Poulos, LLP, 190 The Bmbarcadero, San Francisco, California
94105.'1 am over the age of 18 years and not a party to the within action.

On May 22, 2009, I served (he alfached document:
NOTICE OF ENTRY OF AMENDED ORDER AFTER HEARING ON DEMURRER
GRANTING DEFENDANT’S DEMURRER WITH LEAVE TO AMEND

on the parties, through their attorneys of record, by placing copies thereof in sealed
envelopes (except for facsimile transmission), addressed as shown below, for service as
designated below:

(A) By First Clags Mail: | am readily familiar with the practice of Cox, Wootton, Griffin,

Hansen & Poulos, LLP, for the collection and processing of correspondence for mailing
with the U.S. Postal Scrvice, and that correspondence would be deposited with the U.S.
Postal Service the same day in the ordinary coutse of business. [ caused cach such
cavelope, with fxrst—c]ass posiage thereon fully prepaid, to be sealed and placed in a
recognized place of deposit of the U.S. mail in.San Francisco, California, for collection and

mailing t¢ the addressee(s) on the date indicated.

(B) By Personal Service: I caused each such envelope to be personally delivered to the
addressee(s) by a member of the staff of this law firm on the date indicated. .

(C) By Mcssenger Service: I am readily familiar with the practice of Cox, Wootton,

Griffin, Hansen & Poulos, LLP, for me:ssengcr delivery, and 1 caused each such envelope
indicated below, to be delivered to a courier employed by Worldwide Attorney Services,
with both of whom we have a direct billing account, who personally delivered each such

envelope to the addressee(s) on the date indicated.

(D) By Federal Express: [ am readily familiar with the practice of Cox, Wootton,
Griffin, Hansen & Poulos, LLP, for the collection of overnight cowier deliveries, and such

overpight courier deliveries would be deposited with the courier the same day in the

Case Nu. CGC-07-467200
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ordinary course of business. [ caused each sucli envelope/package to be delivered to Federal
Exﬁress Corporation, with whom we have a direct billing account, at S8an Francisco,
California, to be delivered to the addressee(s) on the next business day.

(E) By Facsimile: I caused each such document(s) to be served via facsimile electronic
equipment transmission (fax) on the pm_ty(ics) indicated below by transmitling a true copy

to the following fax number(s):

|

 SERVICE | ADDRESSEE PARTY

C | Yoshua A. Bloom, Bsgq. Attorney for Plainliff

BARG COFRIN LEWIS & TRAPP LLP
350 California Street, 22" floor

San Francisco, CA 94104

Tel: 415-228-5400

Fax: 415~2._‘28-5450

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. Executed on May 22, 2009, at San Francisco, California.

« /) '
f\/nb}/l,www ( 5/-«:{ ,U/*{j}; p /E;?'—_

TTMYRIAM CADER SARGENT

Casz No. COC-07-467200 |
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COX, WOOTTON, GRIFFIN, JUL 2 4 2008 ¢
HANSEN & POULOS, LLF CLERK OF THE SUPERIOR COURT

Rupert P. Hansen (SBN 082302) .
Matc A. Centor (SBN 252011) BY: K. BESANA, 0EPUTY CLERK

190 The Embarcadero
San Francisco, California 94105
Telephone No.: {415) 438-4600
Facsimile No.: (415) 438-4601
Attorneys for Defendants
BOB DAVIS and CHERYI. DAVIS
SUPERYOR COURT OF THT, STATE OF CALIFORNIA

COUNTY OVF SHASTA

Case No.: 165285

a7

TBS PETROLEUM, LLC,

)
)
Plaintiff, )

v. ) ) ORDER GRANTING
) MOTION TO DISMISS ACTION
BOBR DAVIS, CHERYL DAVIS, and ) WITH PREJUDICE AND FOR
DOES 1-20, ) ENTRY OF JUDGMENT OF

)

)

)

)

DISMISSAL
Defendants.

BY FAX

The motion of defendants BOB DAVIS and CHERYL DAVIS (*Defendants”), for
an order to dismiss with prejudice the above action and 1o enter Judgment in favor of
Defendants and against Plaintiff TBS PETROLEUM, LLC came ou tegulaily for hearing in
Department 3 of this Court on July 27, 2009. Having read the motion, the memoranda and
the declarations filed by the parties, having heard argument of counsel, and having
considered the relevant law:

IT IS THEREFORE ORDERED that Defendant’s Motion for Dismissal with
Prejudice and for Entry of Judgment is granted, this action is dismissed with prejudice and

judgment will forthwith be entered in favor of Defendants BOB DAVIS and CHERYL

i mm ! Cose No. 165285
S$1510) ORDER GRANTING MOTION TO DISMISS WIH11 PREJUDICE AN( FOR BNTRY OF JUDOMENT

009

R
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PROOI OF STRVICE
(California Code of Civil Procedure §1013)

Case: TBS Petrolewn: LLC v. Bob Davis, Cheryl Davis and Does 1-20
Cage No.: Shasta County Superior Conrt, Case No. 165285

I am employed in the City and County of San Francisco by the law firm of Cox,
Wootton, Griffin, Hansen & Poulos, LLP, 190 The Embarcadero, San Prancisco, California
94105. Tam over the age of 18 years and not a party to the within action,

On July 1, 2009, 1 served the attached document:

PROPOSED ORDER GRANTING MOTION TO DISMISS
on the parties, through their attorneys of record, by placing copies thereof in sealed
envelopes (except for facsimile transmission), addressed as shown below, for service as

designated below:
(A) By First Class Mall: Tam readily familiar with the practice of Cox, Wootton, Griffin,

Hansen & Poulos, LLP, for the collection and processing of cotrespondence for mailing
with the U.S. Postal Service, and that correspondence would be deposited willi the U.S.
Postal Service the same day in the crdinary course of business. [ caused euch such
envelope, with first-class postage therean fully prepeid, fo be scaled and placed in a
recognized place of deposit of the U.S. mail in San I'rancisco, Californin, for collection and
mailing to the addressee(s) on the date indicatad.

(B) By Personal Service: I caused each such envelope to be personally delivered to the

addressee(s) .by a member of the stalf of this law firm on the date indicated,

(C) By Messenger Service: Iam readily familiar with the practice of Cox, Wootton,

Griffin, Hansen & Poulos, LLP, for messenger delivery, and I caused each such envelope
indicated below, to be delivered to a courier employed by Worldwide Attorney Services,
with both of whom we have a direct billing account, who personally delivered each such
envelope to the addressee(s) on the date indicated.

(D) By Federal Bxpress: 1am readily familiar with the practice of Cox, Wootton,

Griffin, Haasen & Poulos, LLP, for the collestion of overnight courier deliveries, and sych

Case No, CAC-07-467200
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overnight courler deliveries would be deposited with the courier the same day in the
ordinary course of business. 1 caused each guch envelope/package 10 be delivered to Federal
Bxpress Corporation, with whom we have a dircet billing account, at San Francisco,
Califoinia, to be delivered to the addressce(s) on the next business day.

(E) By Facsimile: I ceused each such document(s) to be served via facsimile electronic
equiptent transnission (fax) on the party(ies) indicated below by transmitting a true copy

fo the following fax number(s):

SER VICE | ADDRESSEE _ PARTY

- Joshua A, Bloom, Esq. Attorney for Plaintiff

Christopher D. Jensen, Esq.

BARG COFFIN LEWIS & TRAPP LLP
| 150 California Street, 22™ floor

San Francisco, CA 94104

Tel: 415-228-5400

Fax: 415-228-5450

1 declare under penalty of perjury under the laws of the State of Califotnia that the

foregolng is true and correct. Pxeculed on July 1, 2009, at San Francisco, Califomnia,

Q)&‘f{/ Lhpph

Z0€e ﬁnar‘

Case No. COC-07-467200
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NOT TO BE PUBLISHED

COPY |
IN THE COURT OF APPEAL OF THE STATE OF CALIF%%N%? B;J'%ﬂ 3:3
THIRD APPELLATE DISTRICT
NOV 23 2018

(Shasta) DISTRICT

AT OF APPEAL - THIRD

cou OEENAG FAWCETT
-——- R

TBS PETROLEUM, LLC, C062818
Plaintiff and Appellant, {Supexr. Ct. No.

. 165285)
V.

. BOB DAVIS et al.,

Defendants and Respondents.

Defendants Bob and Cheryl Davig (Davis) operated a gas

station on their property, which became contaminated with the

banned a&ditive MTBE. Plaintiff TBS Petroleum, LLC (TBS)
purchased the property from Davis after the discovery of the
contamination. When both were named as jointly responsible
partigs liable for the cést of cleaning up the contamination,
TBS sued Davis for indemnity for the cleanup coéts.

Davis demurred, arguing the claims were barred due to TBS's

prior knowledge and the language of the sales contract. The

trial court sustained the demurrer with leave to amend. After
TBS declined to amend, the court entered a judgment of

.dismissal. TBS appeals, contending that the “as is” clause of
the sales contract does not.bar its claims for contractual and

equitable indemnity. We disagree and affirm the judgment.



FACTUAL AND PROCEDURAL BACKGROUND

From 1989 through April 20, 2005, Davis owned and operated

a gag station on his property. In 1997 two underground gasoline

'storage'tanks were removed, leaving a third which stored diesel
Fuel. Soil gamples taken from the property revealed the

presence of methyl tertiary butyl ether (MTBE).
In December 1597 the Shasta County Department of Resource

Management.(County) informed Davis no further action was
required in connection with the removal of the undergrqund
storage'tanks. The lettef from the County noted nothing
precluded the County or any other agency from taking enforcement

actions, or exempted the property owner from responsibilities

under state law or county ordinances, 1f existing, additional,

or previously unidentified contaminants posed a threat to public

health or water quality. In 2002 the California Air Resources

‘Board outlawed the formulation of gasoline with MTBE for use in

California.
On December 20, 2004, TBS purchased the property from

Davis. Escrow .on.the property closed on April 20, 2005. Twd

years later, groundwater samples from the property were tested

and MTBE was detected. The California Regional Water Quality

Control Board ordered a preliminary site assessment work plan
. for the property. |

In January 2009 TBS filed suit against Davis, seeking
damages and declaratory relief for breach of contract, private
nuisancé, trespass, breach of impiied covenant of good failth and

fair dealing, and contribution. Davis demurred to the



complaint, asserting the “as is” and ‘“risk of loss” clauses in
g

the purchase contract precluded TBS's causes of action.

The trial court sustained Davis'’'s demurrer with leave to
amend. The court, citing Shapiro v. Hu (1986) 188 Cal.App.3d _
324. (Shapiro), noted the use of the phrase “as is” means a sale
of the property in its “present or existing condition.” The use
of the phrase relieves a séller of real property from liability
for defects in the condition of'the property. The-only . |

exception to this rule is when a seller, through fraud or

misrepresentation, intentionally conceals material defects not

otherwise visible to the buyer.

The court observed: ™‘Appellants have clted no cases, nor

have we. focund any, in which a;person gelling real property. “as
is” was liable for defects in the quality or condition of the
real propefty, where the.property was not new construction, and
the sale was made in good faith and without some form of

fraudulent misrepresentation or concealment.’' [Shapiro, supra,

188 Cal.app.3d} at [pp.] 333-334.” The court rejected TBS's

contention that since there were noc allegations of . .
misrepresentation or nondisclosure, the “as ig” clause was
inapplicable.

The court also rejected TBS’s argument that the purchase
contract’s indemnity clause permitted its action against Davis.
The court conclﬁded: “Accepting plaintiff’s interpre;aéion of
the contract, which would allow plaintiff to assert claims
against defendants to reimburse plaintiff for expenses

assoclated with correcting conditions that existed on the



property at.the time of the gale, would eviscerate the ‘'as is’

clause. Based on the allegations of the complaint, -the

contamination existed at the time the property was sold. There
are no allegations in the complaint that the plaintiffs were not
aware of the contamination or that defendants failed to disclose

or misrepresented any facts regarding the existence of

contamination on the property. The ‘as is’ clause functions‘to

transfer certain liabilities to the new owner. The claims
raised in the present complaint are precisely the type of
liabilities that were sold along with the property. A finding

that the ‘as is’ clause does not apply would render sguch clauses

meaningless.”

Accordingly, the court sustained the demurrer with leave to

amend “[t]o the extent that plaintiff can pogsibly plead facts
demonstrating lack of knowledge on the part of plaintiff or
fraud, misrepresentation or failure to disclose on the part of

defendants with respect to the condition of the property.” TBS

declined to amend its cowplaint. The trial court entered a

judgment of dismissal with prejudice.

of appeal.
DISCUSSION

I
In determining whether TBS properly stated a claim for
relief, we treat the demurrer as admitting all material facts
properly pled, but not contentions, deductions, or ponclusions
of fact or law. We alfo consider matters that may be judicially

noticed. In addition, we give the complaint a reasonable

TBS filed a timely notice



interpretation, ‘reading it as a whole and its parts in their

context. (Zelig v. County of Los Angeles (2002) 27 Cal.4th

1112, 1126.)
Iz

The parties’ contentions revolve around two provisions of

the purchase contract between TBS and Davis: the “as is” clause

and the indemnity clause.

‘The “*as is” clause states: “'As Is’ Sale: [{] Buyer and

Sellers agree that: [§] (a) Except as specified in this

Agreement or asg specified in writing and delivered to Buyer by

Sellers, neither Sellers nor any other representative of Sellers

has made any representations or warranties regarding the

Property, including, without limitation, any representations or

warranties concerning the Property’s physical condition, access,
zoning laws, environmental mattérs,'utilities, or any.other
.matter affecting the Property or the use of the Property; and
[ (b) Except for the representations and warranties in this
Agreement or otherwise delivered to Buyer by Seller in writing,
Purchaser has not relied and will_pqt.rely Qﬁ any dmplied.
warranties, guaranties, stateﬁents, representétions, or
information about the Property, whether made by Sellexs or any
other individual representing or purporting to represent Seller.
(Y1 (e} If Buyer purchaseas the'Property, Buyer purchases the
Property ‘As Is’', and Buyer is relyipg and will rely solely on

Buyer’s inspection of the Property and Buyer's experts’

inspection of the Property.”



The indemnity clause states: vadditional Teyms/Indemnity

Agreements: [f] _{a) Sellers’ Indemnity Agreement: Except as
otherwise expressly provided in this Contract or any attachment
to this Cbntract,vSeliers shall indemnify and hold Buyer and the
property of Buyer, including said asgets, free and harmless from
and tender a defense against any and all claims, liability,
loss, damage, or expense resulting from Seller’'s ownership of
said agsets or Sellers’ operation of said assets prior to close
of escrow, including any claim, liability, loss, or damage
arising by reason of the injury to ox death of any pexson oY
persohs, or the damage of any property, caused by Sellers’ use
of saidvasséts, the condition of said assets when owned Ey
Sellers, ér the sale or manufacture.by Sellers of any product or
products. Sellers_shéll also indemnify Buyer against any and

all claims, demands, losses and liabilities, including interest,

penalties, and reasonable attorney’s fees that Buyer shall incur
by reason of any other claims of third parties for periods prior
to close of escrow.”
©ULIX

On appeal, TBS argues the “as is” clause cperates only to
bar breach of warranty claims by a buyer arising from
allegations that the property is éther than represented.
According to TBS, since its claims are not based on a breach of

warranty, the "as is” clause does not apply and the indemnity

clause provides relief. We decline to read the "“as is” clause

SO nmarrowly.



The pufchase.contract between the parties states: “If

Bﬁyer purchages the Property, Buyer purchases the Property ‘'As
"Is’, and Buyer is relying and will rely solely on Buyer'’s '
inspection of the Property and Buyer’'s experts’ inspection of
the Propérty." The indemnity clause of the purchase contract
begins, “Except as otherwise expressly provided in this Contract

”
.

. Sellers shall indemnify
Any sale of real property “as is” is a sale of the property

in itg present or existing condition. Use of the phrage

relieves the.seller of real property from liability for defects
in that conditionm. In contrast to the sale of persaonal
pfoperty,'the sale of real property has long been that of éaveat
emptor, wherein the buyer assumes the risk on quality or
condition of the property, absent express warranty, fraud, or ;
(8hapiro, supra, 188 Cal.App.3d at pp. 332- %

misrepresentation.

333.)

The purchase contract in the present case contained an
explicit vag is” clause and an indemnity clause requiring
indemnification except as otherwise.provided in the contract.
TBS's complaint does not state that it was not aware of the MTBE
contamination prior to the close of escrow or that the property
had previously been found to contain contaminants. Nor does the %
complaint allege any fraud or misrepresentation on the part of é
Davis in regard to the contamination. Accordingly, the trial |
court was correct in sustaining Davis‘s demurrer with leave to

amend to state it had no knowledge of the contamination or to

allege fraud or misrepresentation on the part of Davis.



TBS argues the “as is"” clause does not apply to

sunmentioned environmental liabilities.” In support, TBS relies

on Wiegmann & Rose Interm. Corp. v. NL Industries (N.D.Cal.
1990) 735 F.Supp. 957. In Wiegmann, the seller argued the “as
ig” clause barred indemnity claims under the Comprehensive

Environmental Response, Compensation, and Liability Act
(42 U.S.C. § 9601 et seq.; CERCLA) brought by Department of

Health Services. The seller contended the clause released it

from liability for all defects, including liability under
CERCLA. The court found the ‘as is” clauge was “standard,

boiler-plate language routinely included in every

contract It is not even clear from the recoxd that the

‘ag is’ clause was a negotiated .term of the land sale contract.”
(Wiegmann, at p. 961.) The court concluded the clause could ﬁot
have been intended to release the seller from statutory causes
of action arising out of its contamination of the property.
(Ibid.)

Here, however, TBS’s complaint does not state a cause of
action for contribution under CERCLA or allege TBS incurred any

cogts for remediation under CERCLA. TBS provides no authority

that the “as is” clause found in its purchase contract does unot
apply to its causes of action for breach of contract, private
nuisance, trespass, breach of implied covenant of good faith and

fair dealing, contribution, and declaratory relief.?

1 we agree with the trial court that TBS's reliance on Umbra
U.S8.A., Inc. v. Niagara Frontier Transp. Auth. (N.Y.App.Div.
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. TBS also asserts that its knowledge of the contamination is

“in the absence of an express assumption of liability,

irrelevant to the determination of indemnity for pollution

occurring during the Seller’'s ownership of the property. The

Seller is held strictly liable for the act of polluting the

the Buyer’s knowledge of the pollution at the time of

property;
sale does not relieve the Seller of that liability. In fact,
the Buyer is also strictly liable for the cost of remediating

' the contamination based purely on the ownership of the property,
even if the Buyer/Owner did not pollute and had no prior
knowledge of the pollution.” Strikingly, TBS provides no
authority for these assertiong, but sgimply states them as fact.
To entertain this interpretation of the contract would be to

eviscerate the “as is* clause,

DISPOSITION

The judgment is affirmed. Defendants shall'recovér costs

on appeal. (Cal. Rules of Court, rule 8.278(a)(1).)

RAYE © , Acting P. J.

We concur:

ROBIE , J.

BUTZ . , J.

1999) 693 N.Y.S.2d 371 is uwnavailing-because it is based on a
New York statute and conflicts with California law.
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