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Donahue Schriber Asset Management Corporation, Rocklin Crossings, Placer
County

Consideration of Administrative Civil Liability Order

The Rocklin Crossings construction site is at the southeast corner of Interstate-
80 and Sierra College Boulevard in Rocklin, Placer County. Secret Ravine creek
is immediately south of the site.

Donahue Schriber Asset Management Corporation contracted with S.D. Deacon
Corporation to build a 59 acre regional shopping center at Rocklin Crossings. In
addition to smaller retail tenants and restaurants, the major tenants will include a
Wal-Mart Supercenter and a Home Depot.

In July 2012, Donahue Schriber obtained coverage under the NPDES General
Permit for Storm Water Discharges Associated with Construction and Land
Disturbance Activities, Order No. 2009-0009-DWQ (General Permit). As defined
by the General Permit, Donahue Schriber is the “legally responsible party” and
must ensure that its contractors comply with the General Permit. Donahue
Schriber is referred to as the “Discharger” in this document and in the proposed
ACL Order.

The General Permit requires development and implementation of a site-specific
Storm Water Pollution Prevention Plan (SWPPP), which lists the best
management practices (BMPs) that will be employed to reduce contaminants in
storm water discharges from the site. The BMPs are to include both erosion
control (to keep soils from being eroded) and sediment control (to keep soils on-
site in the event that the erosion control BMPs are not effective). The SWPPP
states that the entire 59 acre site will be disturbed by rough grading, and that
straw mulch will be applied as an erosion control BMP to all disturbed soils prior
to any rain event.

The General Permit also requires that a Rain Event Action Plan (REAP) be
prepared each time the weather forecast calls for a 50% or greater chance of
precipitation. The REAP is to identify the specific activities taking place on the
construction site at that point in time, and describe the BMPs that will be
implemented prior to the forecasted rain.

Construction began at the site in August 2012. On 22 October 2012,

Water Board staff inspected the site following a light rain event. Staff found that
erosion control BMPs were not installed on disturbed soils, in violation of the
General Permit. On 31 October 2012, staff met with the Discharger to discuss
the requirements of the General Permit, including the requirement to install
erosion control BMPs on all active construction areas prior to rain events. In
early November 2012, the construction contractor began emailing weekly
construction and stabilization updates to staff.

From 28 November 2012 through 5 December 2012, rain fell throughout northern
and central California. This storm was forecast by the National Weather Service
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at least five days prior to the first rainfall and was well publicized by the media,
as significant rainfall was predicted (3.4 to 5.75 inches). The Discharger
completed its REAP two days prior to the first rain, and stated that erosion and
sediment control BMPs would be in place.

On 30 November 2012, staff inspected the site during heavy rainfall, and
observed discharges of turbid storm water from two different locations at the site.
Staff also observed that the Discharger had not followed its SWPPP because it
had not installed straw mulch as an erosion control BMP on all disturbed areas.
Although sediment control BMPs were in place, the Discharger had also not
followed its REAP because there were no erosion control BMPs installed on a
portion of the site and because the sediment control BMPs were not appropriate
for the forecasted event. On 18 December 2012, the Discharger began
operating an active treatment system to remove suspended sediment in storm
water.

The Prosecution Team, Discharger, and construction contractor met numerous
times in “pre-ACL issuance settlement” meetings, but were unable to come to
resolution on several issues. On 8 July 2013, the Executive Officer issued ACL
Complaint R5-2013-0519 in the amount of $211,038. The Complaint alleges that
the Discharger violated the General Permit by (a) discharging 76,613 gallons of
turbid storm water to Secret Ravine on 30 November 2012, (b) failing to
implement appropriate erosion control BMPs for a period of 13 days.

Both the Discharger (Donahue Schriber) and the construction contractor (S.D.
Deacon Corporation) are designated parties in this matter. The designated
parties are not contesting the volume of the spill, the events leading up to the
spill, the culpability, or the ability to pay the penalty. However, the designated
parties have two issues with regard to the calculation of the civil liability. These
issues involve interpretation of the State Water Board’s Enforcement Policy and
the values that the Prosecution Team used in the penalty calculation
methodology.

1. The penalty calculation methodology includes a “harm or potential for
harm to beneficial uses” factor. The Designated Parties believe that this
factor should be “minor” instead of the “moderate” value used by the
Prosecution Team.

2. The penalty calculation methodology includes a “per gallon assessment
for discharge violations.” The Designated Parties believe that the factor
should have been $2/gallon instead of the $10/gallon value used by the
Prosecution Team.

Harm or Potential for Harm to Beneficial Uses

The Enforcement Policy states that this factor “... considers the harm that may
result from exposure to the pollutants or contaminants in the illegal
discharge...the score evaluates the direct or indirect harm or potential for harm
from the violation.” A value between “negligible” and “major” is assigned.

The Discharger’s expert witness concludes that the potential for harm is “minor”
because no acute lethality to fish or benthic macroinvertebrates would have
occurred due to water column turbidity levels. In addition, the sand and silt load
that was associated with the discharge was not of sufficient volume or duration to
(a) cause notable harm to fish eggs that may have been incubating in the creek
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substrate, (b) cause any notable population-level effects to adult or juvenile life
stages of any fish species, or (c) cause any notable population-level effects to
benthic macroinvertebrates.

In addition, both the site-specific EIR and the Discharger’s expert withess
acknowledge that this stretch of Secret Ravine contains “poor to moderate
quality” substrate that is dominated by silt and sand instead of the gravel needed
for egg incubation. The turbid storm water discharge added more silt and sand
into Secret Ravine and therefore had the potential to increase the harm to
beneficial uses.

Per Gallon Assessment

As part of the penalty calculation method, the gallons of discharge is multiplied
by several factors, including a “per gallon assessment,” to determine the base
liability. The Enforcement Policy discusses use of both the statutory maximum of
$10/gallon and a reduced value of $2/gallon for the per gallon assessment.

The Designated Parties state that the Enforcement Policy mandates that the
value of $2/gallon be used for all storm water discharges, regardless of the
volume of discharge. The parties also assert that, on a state-wide basis, storm
water ACLs have consistently used $2/gallon as the starting point for calculating
the base liability. And finally, the parties state that if Prosecution Team’s
interpretation of the “per gallon assessment” is followed, then there will be an
incentive for dischargers to continue spilling in order to be allowed a high-volume
discount of $2/gallon.

The Prosecution Team points to the plain language of the Enforcement Policy
which states that the default amount of $10/gallon should be applied for all
discharge violations, except if the discharge is determined to be a “high volume”,
which can include sewage spills and releases of storm water from construction
sites. For a high volume discharge, a value of $2/gallon may be used in the
calculation. In this case, the Prosecution Team does not consider the spill of
76,613 gallons to be “high volume”, and therefore $10/gallon was used to
calculate the initial base liability. The use of $10/gallon is consistent with the
manner in which the Central Valley Water Board, as well as other regional
boards, have applied the Enforcement Policy to ACLs issued for discharges of
storm water. The use of $10/gallon in this case does not create an incentive for
a discharger to continue to spill storm water so that it qualifies for a “high volume”
reduction because the penalty calculation methodology evaluates multiple
factors, including the culpability of the discharger, and allows for values greater
than $2/gallon to be used in the case of high volume discharges.

Penalty Calculation Methodology

The Designated Parties are not contesting any of the other factors used by the
Prosecution Team in the penalty calculation methodology. If the “potential for
harm” and the “per gallon assessment” changes are made as requested by the
Designated Parties, then the calculated penalty amount would decrease from
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$211,038 to $59,470.

Prosecution Team’s
Recommendation: Donahue Schriber is a major commercial

developer with significant assets. Given the factors in this case, the Prosecution
Team recommends that the Board adopt the Administrative Civil Liability Order
as proposed, in the amount of $211,038.

Mgmt. Review _ WSW
Legal Review _DB and MO

3/4 October 2013 Meeting

Central Valley Regional Water Quality Control Board meeting
11020 Sun Center Dr. #200

Rancho Cordova, CA 95670



CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
CENTRAL VALLEY REGION

ORDER R5-2013-XXXX
ADMINISTRATIVE CIVIL LIABILITY ORDER
IN THE MATTER OF

DONAHUE SCHRIBER ASSET MANAGEMENT CORPORATION
ROCKLIN CROSSINGS
PLACER COUNTY

This Order is issued to Donahue Schriber Asset Management Corporation (hereafter Discharger)
pursuant to Water Code section 13385, which authorizes the imposition of Administrative Civil
Liability. This Order is based on evidence that the Discharger violated provisions of the National
Pollutant Discharge Elimination System (NPDES) General Permit for Storm Water Discharges
Associated with Construction and Land Disturbance Activities, Order No. 2009-0009-DWQ
(NPDES No. CAS000002).

The California Regional Water Quality Control Board (Central Valley Water Board or Board) finds
the following:

Background

1. Rocklin Crossings, LLC and Rocklin Holdings, LLC are the property owners of Rocklin
Crossings and Rocklin Crossings Detention Basin construction sites, and Donahue Schriber
Asset Management Corporation (Donahue Schriber) is the property owner of the Dominguez
Loop Road and Center at Secret Ravine construction sites. Collectively, all four construction
sites will be referred to as the Rocklin Crossings construction sites, or Site(s) in this Order.

2. All four Sites are contiguous and are located southeast of the intersection of Interstate 80
and Sierra College Boulevard in Placer County. The Sites cover 59.4 acres and are being
developed for two anchor tenants (Walmart and Home Depot), multiple smaller retail stores
and restaurants, parking lots, and a two-acre storm water detention basin.

3. S.D. Deacon Corporation of California (S.D. Deacon) is the general contractor and is
responsible for all phases of construction under contract to Donahue Schriber.

4.  On 2 September 2009, the State Water Resources Control Board adopted the National
Pollutant Discharge Elimination System (NPDES) General Permit for Storm Water
Discharges Associated with Construction and Land Disturbance Activities, Order No. 2009-
0009-DWQ (NPDES No. CAS000002) (General Permit). This Order became effective on 1
July 2010.

5. On 16 July 2012, Donahue Schriber, acting as the property owners’ representative, applied
for permit coverage under the General Permit for the Rocklin Crossings construction sites by
filing four Notice of Intent applications on the Water Board’'s SMARTS (Storm Water Multiple
Application and Tracking System) data management system. Donahue Schriber determined
that all four projects are Risk Level 2 sites based on Project Sediment Risk and Receiving
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Water Risk under the terms of the General Permit. Janet Petersen, Vice President of
Development Services with Donahue Schriber, is listed as the legally responsible person
(LRP) for the Rocklin Crossing construction sites, and Donahue Schriber is responsible for
complying with all elements of the General Permit at all four Sites. This Order is being
issued to Donahue Schriber, only, because of its status as the LRP for the Sites.

6. On 18 July 2012, the Notices of Intent for the four Rocklin Crossings construction sites were
approved and the Sites were assigned the following Waste Discharge Identification Numbers

(WDID #).
Site Name WDID #
Rocklin Crossings 5531C364098
Rocklin Crossings Detention Basin | 5S31C364108
Dominguez Loop Road 5531C364102
Center at Secret Ravine 5531C364105

7.  Among other items, the General Permit requires that:

(a) Dischargers shall minimize or prevent pollutants in storm water discharges and
authorized non-storm water discharges through the use of controls, structures, and
management practices that achieve BAT (best available technology economically
achievable) for toxic and non-conventional pollutants and BCT (best conventional control
technology) for conventional pollutants. (General Permit, Section V.A.2);

(b) Risk Level 2 dischargers shall implement appropriate erosion control BMPs (runoff and
soil stabilization) in conjunction with sediment control BMPs for areas under active
construction (General Permit, Attachment D, Section E);

(c) A State-certified Qualified SWPPP Developer (QSD) shall prepare a site-specific Storm
Water Pollution Prevention Plan (SWPPP) and dischargers identify the Risk Level prior
to construction (General Permit, Sections XIV, A. and VIII); and

(d) Risk Level 2 dischargers shall ensure a Qualified SWPPP Practitioner (QSP) develops a
Rain Event Action Plan (REAP), a written document specific for each rain event, that
when implemented is designed to protect all exposed portions of a site within 48 hours
prior to any likely precipitation event. A REAP must be developed when there is a
forecast of 50% or greater probability of precipitation in the project area (General Permit,
Attachment D, Section H) and is to be implemented no later than 24 hours prior to the
likely precipitation event

8.  The Discharger completed site-specific SWPPPs for all four Rocklin Crossings sites and
uploaded the SWPPPs to the SMARTS data management system between 12 July and 13
July 2012. As listed in SMARTS, construction activities for all four Sites were scheduled to
begin on 25 July 2012 and are to be completed by 15 October 2013.

9. Section 3 of the site-specific SWPPP for the Rocklin Crossings construction sites states that
the entire site will be disturbed during the rough grading phase, and that straw mulch will be
applied to all disturbed soils prior to any forecast rain event. The SWPPP states that straw
mulch will be applied as a temporary erosion control BMP and shall be applied in
conformance with the CASQA (California Stormwater Quality Association) BMP Factsheet
EC-6. However, as described below, the Discharger did not follow its SWPPP because it
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10.

11.

12.

13.

14.

failed to apply straw mulch to disturbed soils prior to a rain event and failed to implement
appropriate erosion and sediment control BMPs.

Chronology

On 22 October 2012, Water Board staff conducted an inspection at the Site following an
approximate one inch rain event in the Rocklin area. No construction activity was observed
from the construction entrance at Sierra College Boulevard. Ponding was observed on
graded lots, and staff observed that no erosion controls were installed on active construction
areas visible from the construction entrance. The lack of erosion control BMPs on a Risk
Level 2 site prior to a rain event is a violation of the General Permit. Staff contacted Janet
Petersen on 25 October 2012 and arranged a site meeting for 31 October 2012.

On 31 October 2012, Water Board staff met with Janet Petersen and S.D. Deacon staff and
completed a thorough inspection of the four Sites. Staff observed that perimeter sediment
controls were in place and appeared to be working; however, no erosion control best
management practices (BMPs) were installed across the active construction sites. The
Discharger was in the process of stabilizing completed building pads with tree mulch, and
covering some perimeter slopes with tree mulch. Following the inspection, staff discussed
stabilizing all active construction areas prior to rain events as required by the General Permit.

Starting on 2 November 2012 and continuing weekly to 18 February 2013, S.D. Deacon
provided a weekly summary of construction activities and activities completed to stabilize the
Sites. Active construction through November 2012 included drilling and blasting granite
outcrops and using the rock and soil to fill portions of the Center at Secret Ravine and the
Dominguez Loop Road sites. As of 26 November 2012, S.D. Deacon reported in its weekly
summary that multiple areas were stabilized with rock, tree mulch, or hydro-mulch, and that
future parking lot areas had not been graded and would contain all storm water in low spots.
As documented in later weekly summary reports, between 26 and 28 November 2012, three
earthen berms were added to the temporary haul roads in the parking lot areas, and an area
at the southwest end of the Dominguez Loop Road site was excavated for temporary water
storage during the forecasted rain events.

Temporary water storage was not addressed in the SWPPP, although updated SWPPP
maps provided in weekly summaries showed the water storage features described above.
However, Board staff did not find documentation in the record that the temporary storage
basin or the earthen berms were designed with consideration of the size of the impending
storm event or that they were equipped with overflow protection such as a rocked spillway to
protect the structures from failure. The installation of temporary water storage areas, if
engineered and designed correctly, is considered a BMP. However, the General Permit
requires that both erosion control and sediment control BMPs be installed. The Discharger
did not install the appropriate combination of BMPs.

From 28 November 2012 through 5 December 2012, multiple rainfall events occurred
throughout northern and central California. In the Rocklin area, the heaviest rainfall occurred
on 30 November (Friday) and 2 December (Sunday). This storm was forecast by NOAA
(National Oceanic and Atmospheric Administration) National Weather Service a minimum of
five days prior to the first rainfall on 28 November. As stated above, the General Permit
requires that Risk Level 2 dischargers develop and implement a Rain Event Action Plan
(REAP) to protect all exposed portions of a site within 48 hours prior to a precipitation event
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when there is a forecast of 50% or greater probability of precipitation in the project area. The
Discharger's REAPs completed for the four construction Sites on 26 November 2012 stated
that site erosion and sediment control BMPs were deployed at each of the four construction
Sites. However, as noted below, the Water Board staff inspection on 30 November 2012
found that BMPs were not adequately deployed across the southern portion of the Rocklin
Crossing site, the Center at Secret Ravine site, and the Dominguez Loop Road site.

15. On 30 November 2012, Water Board staff completed a site inspection during a heavy rain
event. The rain event started on 28 November 2012 and produced approximately 0.75 inches
of rainfall within the first two days, and then 2.25 inches of rainfall within the first 11 hours on
30 November. Water Board staff subsequently determined that the 30 November to 2
December storm event was approximately equivalent to a 25 year recurrence interval as
provided by NOAA Precipitation Frequency Data Server.*

During the inspection, staff observed turbid storm water discharging from two locations at the
Site. First, from the Dominguez Loop Road site where an earthen berm, constructed for
perimeter control, had breached allowing stored storm water to flow to Secret Ravine. Staff
collected a grab sample of turbid storm water below the Dominguez Loop Road discharge
point and a grab sample from Secret Ravine upstream of the discharge point. Both samples
were analyzed for turbidity using a portable turbidimeter. The Dominguez Loop Road sample
result was greater than 1,000 NTU, and the Secret Ravine sample result was 153 NTU.

Staff then met with the QSP for the site and reviewed the Rocklin Crossings Detention Basin
site. Staff observed a second turbid storm water discharge from the Detention Basin site into
a ditch that leads to Secret Ravine. It was later identified by the Discharger that a plug was
placed in the detention basin outlet, but this plug failed, allowing turbid storm water to flow
into Secret Ravine. The QSP collected a grab sample from within the ditch and identified
the turbidity at 2,425 NTU. This sample represents the turbidity in storm water discharging
from the Detention Basin Site into Secret Ravine. Due to the high flows in Secret Ravine, it
was not safe for staff to collect an upstream or downstream sample directly from the creek.
However, photographs taken at the time of the discharge show that the storm water flowing
off the construction site was visibly turbid while the water upstream of the discharge point in
Secret Ravine was much clearer.

16. Based on the 30 November 2012 inspection, Board staff determined that the Site did not
have appropriate erosion or sediment control BMPs installed prior to the 28 November
through 5 December 2012 rain events as required by the SWPPP and the General Permit.
This lack of soil stabilization led to the discharge into Secret Ravine from two separate
locations on the same day.

! http://hdsc.nws.noaa.gov/hdsc/pfds/
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17.

18.

19.

20.

During the 28 November to 5 December 2012 rain events, the Discharger pumped storm
water collected across the Site to both of the existing on-site detention basins to minimize
potential discharges to Secret Ravine. On 18 December 2012, the Discharger started
operating an on-site active treatment system (ATS) to treat suspended sediment in storm
water. Treated effluent was discharged to the storm drain system on Schriber Way, which
flows to Secret Ravine.

On 21 December 2012, Board staff issued a Notice of Violation (NOV) and Water Code
section 13267 Order for the General Permit violations observed during the inspection on

30 November 2012. The Notice of Violation required a response from the Discharger by

18 January 2013, which was later extended to 25 January 2013. The NOV and 13267 Order
required the Discharger to install appropriate erosion and sediment control BMPs throughout
the Sites and submit a complete Numeric Action Level (NAL) Exceedance Report for the 28
November 2012 through 5 December 2012 storm events.

On 24 December 2012, Board staff conducted an inspection following a storm event which
started on 21 December (Friday) and continued through 25 December 2012 (Tuesday) and
produced approximately 2.75 inches of precipitation as of 24 December. The Center at
Secret Ravine site was still actively being graded and compacted prior to the start of the
storm event on 21 December 2012, and S.D. Deacon staff stated that disturbed soils across
the Center at Secret Ravine site were treated with an “Earthguard” product prior to the rain
event. However, the Earthguard-treated areas were not covered with mulch, straw, or fibers
to prevent soil particles from detaching and becoming transported in storm water runoff, and
evidence of erosion was observed across portions of the Center at Secret Ravine site. Based
on the lack of soil coverage and erosion observed across the active site, it appeared to
Board staff that the Earthguard product was not effective in stabilizing soils during rainfall
events, and staff concluded that this application was not an appropriate erosion control and
therefore a violation of the General Permit. In addition, staff reviewed the SWPPP to
determine if the QSD had evaluated whether the Earthguard product was appropriate for use
as a soil stabilization BMP at the Rocklin Crossings construction sites. However, this
evaluation was not conducted. As presented in Finding 9 above, the site-specific SWPPP for
the Rocklin Crossings construction sites stated that straw mulch, not Earthguard, would be
applied to all disturbed soils prior to any forecast rain event.

Staff also observed the active treatment system in operation and the system operator
reported that approximately 523,000 gallons of turbid storm water had been treated and
discharged since the system became operational on 18 December 2012.

On 25 January 2013, the Discharger submitted a NOV Response, and on 17 February 2013,
the Discharger provided additional responses following staff's initial review. The Discharger’s
NOV Response with additions stated that the Site received seven inches of rainfall between
28 November and 2 December 2012, and estimated that approximately 76,613 gallons of
turbid storm water discharged from the Site to Secret Ravine on 30 November 2012 between
8:00 AM and 12 noon. The Discharger states that BMP repairs were completed at the two
discharge points by 12 noon and the remaining volume of storm water was contained on-site
in low areas, road depressions, and detention basins. Board staff reviewed the Discharger’s
estimates and calculations and agrees that the estimated discharge volume from the Site is
reasonable.

10
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21.

22.

23.

24.

25.

26.

Violations at Rocklin Crossings Construction Sites

General Permit Section V.A.2, Effluent Standards, Narrative Effluent Limitations, states, in
part:

2. Dischargers shall minimize or prevent pollutants in storm water discharges and authorized
non-storm water discharges through the use of controls, structures, and management
practices that achieve BAT for toxic and non-conventional pollutants and BCT for
conventional pollutants.

Violation 1: The Board finds that the Discharger violated this requirement of the
General Permit by discharging 76,613 gallons of turbid storm water to Secret Ravine
on 30 November 2012.

General Permit Attachment D, Provision E.3. Sediment Controls, states in part:

Additional Risk Level 2 Requirement: Risk Level 2 dischargers shall implement appropriate
erosion control BMPs (runoff control and soil stabilization) in conjunction with sediment
control BMPs for areas under active construction.

Violation 2: The Board finds that the Discharger violated this requirement of the
General Permit for a period of eight days (28 November to 5 December 2012) for
failure to implement appropriate erosion control BMPs for areas under active
construction.

Violation 3: The Board finds that the Discharger violated this requirement of the
General Permit for a period of five days (21 December to 25 December 2012) for
failure to implement appropriate erosion control BMPs for areas under active
construction.

On 8 July 2013, the Executive Officer issued ACL Complaint R5-2013-0519 in the amount of
$211,038 for the General Permit violations described above.

Surface Water Beneficial Uses

Surface water drainage from the Rocklin Crossings construction sites flows to Secret Ravine,
which is a tributary to Miners Ravine, which is tributary to Dry Creek, which is tributary to the
Sacramento River between Colusa Drain and the | Street Bridge.

The Water Quality Control Plan for the Sacramento River and San Joaquin River Basins,
Fourth Edition (hereafter Basin Plan) designates beneficial uses, establishes water quality
objectives, contains implementation plans and policies for protecting waters of the basin, and
incorporates by reference plans and policies adopted by the State Water Resources Control
Board. The existing and potential beneficial uses for the Sacramento River from Colusa
Basin Drain to the “I” Street Bridge, and tributary streams, are municipal and domestic
supply, agricultural supply for irrigation, contact water recreation, other non-contact water
recreation, warm and cold freshwater aquatic habitat, warm and cold fish migration habitat,
warm and cold spawning habitat, wildlife habitat, and navigation..

Calculation of Penalties Under Water Code Section 13385

Water Code section 13385 states, in relevant part:

11
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27.

28.

29.

30.

(a) Any person who violates any of the following shall be liable civilly in accordance with this
section:

(2) A waste discharge requirement ... issued pursuant to this chapter...(5) Any
requirements of Section 301, 302, 306, 307, 308, 318, 401, or 405 of the Clean
Water Act, as amended.

The General Permit was adopted by the State Water Board on 2 September 2009, pursuant
to Clean Water Act sections 201, 208(b), 302, 303(b), 304, 306, 307, 402, and 403. Section
IV(A)(1) of the General Permit, states in part:

Any permit noncompliance constitutes a violation of the Clean Water Act (CWA)
and the Porter-Cologne Water Quality Control Act and is grounds for enforcement
action and/or removal from General Permit coverage.

The Discharger’s failure to implement the elements of the General Permit described above
violated the General Permit and therefore, violated the Clean Water Act and the Porter-
Cologne Water Quality Control Act. Water Code section 13385 authorizes the imposition of
administrative civil liability for such violations.

Water Code section 13385 states, in relevant part:

(c) Civil liability may be imposed administratively by the state board or a regional board
pursuant to Article 2.5 (commencing with Section 13323) of Chapter 5 in an amount not
to exceed the sum of both of the following:

(1) Ten thousand dollars ($10,000) for each day in which the violation occurs.

(2) Where there is a discharge, any portion of which is not susceptible to cleanup
or is not cleaned up, and the volume discharged but not cleaned up exceeds 1,000
gallons, an additional liability not to exceed ten dollars ($10) multiplied by the
number of gallons by which the volume discharged but not cleaned up exceeds
1,000 gallons.

(e) ...At a minimum, liability shall be assessed at a level that recovers the economic
benefits, if any, derived from the acts that constitute the violation.

Maximum Administrative Civil Liability under Water Code Section 13385: Pursuant to
Water Code section 13385(c), each violation of the General Permit identified above is subject
to penalties not to exceed $10,000 per day and $10 per gallon of discharge exceeding 1,000
gallons.

e The Discharger failed to comply with Sediment Control Provision E.3 from 28
November through 5 December 2012, a period of 8 days, and from 21 December
through 25 December 2012, a period of 5 days. Therefore, the maximum penalty is
$10,000 X 13 days, or $130,000.

o Atotal of 76,613 gallons of turbid storm water discharged from the Site to Secret
Ravine on 30 November 2012. The maximum penalty for this discharge is (76,613—
1,000) gallons X $10 per gallon plus $10,000 (for one day of violation), or $766,130.

12
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31.

32.

33.

34.

35.

The maximum liability for these violations is eight hundred ninety six thousand one
hundred and thirty dollars ($896,130).

Minimum Administrative Civil Liability under Water Code Section 13385: Pursuant to
Water Code section 13385(e), at a minimum, civil liability must be assessed at a level that
recovers the economic benefits, if any, derived from the acts that constitute the violation. The
violations of the General Permit were due to failure to implement appropriate erosion and
sediment control BMPs as listed in the site specific SWPPP. CASQA estimates installation
and maintenance of straw mulch at $1,823 to $4,802 per acre (July 2007 data), and this
range is generally dependent on slope and soil type. The economic benefit received by the
Discharger by not installing and maintaining appropriate erosion control BMPs is estimated to
be $2,000 per acre, based on a generally flat site that can be easily accessed by wheeled
vehicles. Based on information submitted by the Discharger, Board staff estimated that
approximately 40 acres of disturbed area was not adequately protected with BMPs.
Therefore, the cost to stabilize this construction site is estimated to be $80,000. The
economic benefit incurred by the Discharger is the failure to spend $80,000 between 28
November and 25 December 2012; the value can be calculated as the interest on a loan to
complete the work. Using the US EPA’s BEN model, the economic benefit gained by non-
compliance is calculated to be approximately one hundred seventeen dollars ($117), which
becomes the minimum civil liability which must be assessed pursuant to section 13385.

Proposed Administrative Civil Liability

Pursuant to Water Code section 13385(e), in determining the amount of any civil liability
imposed under Water Code section 13385(c), the Board is required to take into account the
nature, circumstances, extent, and gravity of the violations, whether the discharges are
susceptible to cleanup or abatement, the degree of toxicity of the discharges, and, with
respect to the violator, the ability to pay, the effect on its ability to continue its business, any
voluntary cleanup efforts undertaken, any prior history of violations, the degree of culpability,
economic benefit or savings, if any, resulting from the violations, and other matters that
justice may require.

On 17 November 2010, the State Water Board adopted Resolution No. 2009-0083 amending
the Water Quality Enforcement Policy (Enforcement Policy). The Enforcement Policy was
approved by the Office of Administrative Law and became effective on 20 May 2010. The
Enforcement Policy establishes a methodology for assessing administrative civil liability. The
use of this methodology addresses the factors that are required to be considered when
imposing a civil liability as outlined in Water Code section 13385(e).

This administrative civil liability was derived from the use of the penalty methodology in the
Enforcement Policy, as explained in detail in Attachment A. The civil liability takes into
account such factors as the Discharger’s culpability, history of violations, ability to pay and
continue in business, and other factors as justice may require.

As described above, the maximum penalty for the violations is $896,130. The Enforcement
Policy requires that the minimum liability imposed be at least 10% higher that the estimated
economic benefit of $117, so that liabilities are not construed as the cost of doing business
and that the assessed liability provides a meaningful deterrent to future violations. In this
case, the economic benefit amount, plus 10%, is $129.
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36.

37.

38.

Regulatory Considerations

Notwithstanding the issuance of this Order, the Central Valley Water Board retains the
authority to assess additional penalties for violations of the requirements of the General
Permit for which penalties have not yet been assessed or for violations that may
subsequently occur.

Issuance of this Administrative Civil Liability Order to enforce Water Code Division 7, Chapter
5.5 is exempt from the provisions of the California Environmental Quality Act (Pub. Resources
Code § 21000 et seq.), in accordance with California Code of Regulations, title 14, section
15321(a)(2).

Any person affected by this action of the Central Valley Water Board may petition the State
Water Resources Control Board to review this action. The State Water Board must receive
the petition within thirty (30) days of issuance of this Order. Copies of the law and
regulations applicable to filing petitions applicable to filing petitions will be provided upon
request.

IT IS HEREBY ORDERED that Donahue Schriber Asset Management Corporation shall pay a civil
liability of $211,038 as follows:

Within 30 days of adoption of this Order, the Discharger shall pay two hundred eleven
thousand thirty-eight dollars ($211,038) by check made payable to the Cleanup and
Abatement Account. The check shall have written upon it the number of this ACL Order and
be mailed to the Central Valley Water Board.

I, Pamela C. Creedon, Executive Officer, do hereby certify the foregoing is a full, true, and correct
copy of an Order adopted by the California Regional Water Quality Control Board, Central Valley
Region, on X October 2013.

PAMELA C. CREEDON, Executive Officer

Attachment A: Specific Factors Considered for Civil Liability
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Attachment A to ACL Order R5-2013-XXXX:
Specific Factors Considered for Civil Liability
Rocklin Crossings, Placer County

The State Water Board's Water Quality Enforcement Policy (Enforcement Policy) establishes a
methodology for determining administrative civil liability by addressing the factors that are required
to be considered under California Water Code (CWC) section 13385(e). Each factor of the nine-
step approach is discussed below, as is the basis for assessing the corresponding score. The
Enforcement Policy can be found at:

http://www.waterboards.ca.gov/water issues/programs/enforcement/docs/enf policy final111709.

pdf.

Violation 1: Two Separate Discharges of Turbid Water on 30 November 2012

Step 1 — Potential for Harm for Discharge Violations

The “potential harm to beneficial uses” factor considers the harm to beneficial uses that may result
from exposure to the pollutants in the discharge, while evaluating the nature, circumstances,
extent, and gravity of the violation(s). A three-factor scoring system is used for each violation or
group of violations: (1) the potential harm to beneficial uses; (2) the degree of toxicity of the
discharge; and (3) whether the discharge is susceptible to cleanup or abatement.

Factor 1: Harm or Potential Harm to Beneficial Uses

A score between 0 and 5 is assigned based on a determination of whether the harm or potential for
harm to beneficial uses is negligible (0) to major (5). In this case the potential harm to beneficial
uses was determined to be moderate (i.e. a score of 3), which is defined as a “moderate threat to
beneficial uses (i.e., impacts are observed or reasonably expected and impacts to beneficial uses
are moderate and likely to attenuate without appreciable acute or chronic effects).”

The Discharger failed to implement appropriate erosion control BMPs prior to the 28 November to
5 December 2012 (8 days) storm event(s) as required by the General Permit. This failure resulted
in a sediment-laden discharge to Secret Ravine, a sensitive water body with cold, spawn, and
migratory beneficial uses. Both erosion and sediment control BMPs are required to be
implemented on active construction sites to prevent soil particles from detaching and to contain
any soil particles that become entrained in storm water runoff. These BMPs need to be designed
by the Qualified SWPPP Developer (QSD) to work in unison and prevent or reduce sediment
discharging from the site. In lieu of erosion control BMPs, the Discharger implemented a strategy to
contain storm water on site which was not designed for the predicted storm event and ultimately
failed.

The failure to implement appropriate erosion control BMPs has the potential to impact beneficial
uses in Secret Ravine. The beneficial uses of Secret Ravine, as a tributary to the Sacramento
River between Colusa Drain and “I” Street Bridge via Miners Ravine and Dry Creek, include
municipal and domestic supply, agricultural supply for irrigation, contact water recreation, other
non-contact water recreation, warm and cold freshwater aquatic habitat, warm and cold fish
migration habitat, warm and cold spawning habitat, wildlife habitat, and navigation. Discharges of
sediment to surface waters can cloud the receiving water, thereby reducing the amount of sunlight
reaching aquatic plants, clog fish gills, smother aquatic habitat and spawning areas, and impede
navigation. Sediment can also transport other materials such as nutrients, metals, and oils and
grease.
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In April 2008, the consulting firm EDAW (now called AECOM — Design + Planning) completed a
Final Environmental Impact Report (EIR) for the Rocklin Crossings Project?>. EDAW identified that
Secret Ravine Creek provides spawning and rearing habitat for the federally threatened Central
Valley Steelhead and spawning habitat for the federal candidate species and state species of
special concern Central Valley fall- and late fall-run Chinook Salmon. EDAW received a number of
comments on the Draft EIR regarding the project’s potential effect on Secret Ravine and the
creek’s salmon population. In response, the Final EIR states that uncontrolled soil erosion
generated during project construction could indirectly affect fish habitat and benthic macro-
invertebrates by degrading the water quality within Secret Ravine Creek. However, EDAW added
that the project’s runoff, erosion, and subsequent sedimentation issues would be minimized or
eliminated through preparation and implementation of an erosion control plan and stormwater
pollution prevention plan (SWPPP) and the installation of appropriate Best Management Practices
(BMPs).

Section 2 of the Final EIR, Master Response on Water Quality, states the following: “The BMPs
proposed to be implemented during construction include: the use of soil stabilizers, fiber rolls, inlet
filters, and gravel bags to prevent pollutants from being carried off-site in stormwater generated on
the project site. The erosion control plan would ensure that proper control of siltation,
sedimentation, and other pollutants would be implemented per the National Pollution Discharge
Elimination System (NPDES) permit requirements and City ordinance standards. Debris, soil, silt,
sand, bark, slash, sawdust, cement, concrete, washings, petroleum products or other organic or
earthen material would not be allowed to enter into or be placed where it may be washed by rainfall
or runoff into Secret Ravine Creek.”

Section 4 of the Final EIR states that construction techniques shall be identified that would reduce
the potential runoff, the SWPPP shall identify the erosion and sedimentation control measures to
be implemented, and BMPs identified in the SWPPP shall be used in subsequent site development
activities. As discussed below, erosion and sediment control measures were identified in the
SWPPP; however, erosion control measures were not implemented, and sediment controls were
not effective in preventing sediment discharges from the site.

As discussed in the EIR, the discharge of sediment to surface waters can negatively impact
aguatic organisms. However, the discharges took place over a four hour period during a time of
high flow in Secret Ravine, and the impacts are expected to attenuate without appreciable acute or
chronic effects. Therefore a moderate score of 3 was assigned to this factor.

Factor 2: The Physical, Chemical, Biological, or Thermal Characteristics of the Discharge

A score between 0 and 4 is assigned based on a determination of the risk or threat of the
discharged material. In this case, a score of 2 was assigned, which means that the chemical and/or
physical characteristics of the discharged material poses a moderate risk or threat to potential
receptors (i.e. the chemical and/or physical characteristics of the discharged material have some
level of toxicity or pose a moderate level of concern regarding receptor protection). Discharges of
sediment can cloud the receiving water, which reduces the amount of sunlight reaching aquatic

thtp:llwww.rocklin.ca.us/depts/deveIop/planning/pubIications_n_maps/rocklin_crossings_environmental_imp
act_report/default.asp
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plants, clog fish gills, smother aquatic habitat and spawning areas, and impede navigation.
Sediment can also transport other materials such as nutrients, metals, and oils and grease.

Factor 3: Susceptibility to Cleanup or Abatement

A score of 0 is assigned for this factor if 50% or more of the discharge is susceptible to cleanup or
abatement. A score of 1 is assigned if less than 50% of the discharge is susceptible to cleanup or
abatement. This factor is evaluated regardless of whether the discharge was actually cleaned up or
abated by the discharger. In this case, sediment laden storm water discharged into Secret Ravine
and was carried downstream with the current. Cleanup or abatement is not possible and therefore,
a factor of 1 is assigned.

Final Score — “Potential for Harm”

The scores of the three factors are added to provide a Potential for Harm score for each violation
or group of violations. In this case, a final score of 6 was calculated. The total score is then used in
Step 2 below.

Step 2 — Assessment for Discharge Violations
This step addresses penalties based on both a per-gallon and a per-day basis for the discharge
violation.

Per Gallon Assessments for Discharge Violations

When there is a discharge, the Central Valley Water Board is to determine the initial liability
amount on a per gallon basis using the Potential Harm score from Step 1 and the Extent of
Deviation from Requirement of the violation. The Potential Harm score from Step 1 is 6 and the
Extent of Deviation from Requirements is considered to be Major because the Discharger failed to
implement appropriate erosion control BMPs and rendered the requirement ineffective. General
Permit requires both erosion and sediment control BMPs on active construction sites to prevent soil
particles from detaching and to contain any soil particles that become entrained in storm water
runoff. The installation of temporary water storage areas as done by the Discharger, if engineered
and designed correctly, is considered a BMP. However, the General Permit requires that both
erosion control and sediment control BMPs be installed. The Discharger did not install an
appropriate combination of BMPs.

Table 1 of the Enforcement Policy (p. 14) is used to determine a “per gallon” factor based on the
total score from Step 1 and the level of Deviation from Requirement. For this particular case, the
per gallon factor is 0.22. This value is multiplied by the volume of discharge and the per gallon civil
liability, as described below.

An estimated volume of 76,613 gallons of turbid storm water was discharged from two locations on
30 November 2012. The maximum civil liability allowed under Water Code section 13385 is $10
per gallon for discharges. While the Enforcement Policy states that a lower initial per-gallon value
may be used for “high volume” discharges, for this case, Water Board staff do not recommend
using less than $10/gallon in the initial penalty calculation, given the relatively small volume of
discharge on 30 November 2012 and the beneficial uses of the receiving water.

Water Code section 13385(c)(2) states that the civil liability amount is to be based on the number

of gallons discharged but not cleaned up, over 1,000 gallons for each spill or discharge event. As
shown in the table below, there was one discharge event on 30 November 2012 with an estimated
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volume of 76,613 gallons. The Per Gallon Assessment is calculated as: (Factor from Table 1) x
(discharge volume-1,000) x ($10 per gallon).

Per Day Assessments for Discharge Violations

When there is a discharge, the Central Valley Water Board is to determine the initial liability
amount on a per day basis using the same Potential Harm score from Step 1 and the same Extent
of Deviation from Requirement used in the per-gallon analysis. The Potential Harm score from Step
1 is 6 and the Extent of Deviation from Requirements is considered to be Major. Therefore, the
“per day” factor is 0.22 as determined from Table 2 in the Enforcement Policy. The Per Day
Assessment is calculated as (factor from Table 2) x (number of days) x $10,000 per day.

Violation 1 — Per Gallon and Per Day Assessment for Discharge Violations

The initial liability amount for the discharge violations of the General Permit, Section V.,
A.2.(Narrative Effluent Limitations) on 30 November 2012 is as follows:

Per Gallon Liability:
a) 0.22 x (76,613 gallons discharged - 1000 gallons) x $10 per gallon = $166,349

Per Day Liability:
b) 0.22 x (1day) x $10,000 = $2,200

Total Initial Liability (a+b) = $168,549

Step 3 — Per Day Assessment for Non-Discharge Violations
In this case, this factor does not apply because Violation 1 is related to a discharge to surface
waters and the liability was determined in Step 2.

Step 4 — Adjustment Factors

There are three additional factors to be considered for modification of the amount of initial liability:
the violator’s culpability, efforts to cleanup or cooperate with regulatory authority, and the violator's
compliance history.

Culpability
Higher liabilities should result from intentional or negligent violations as opposed to accidental

violations. A multiplier between 0.5 and 1.5 is to be used, with a higher multiplier for negligent
behavior. The Discharger was given a multiplier value of 1.1 because of the Discharger failed to
implement erosion control BMPs as required by the Construction General Permit for a forecasted
multi-day storm event. Although the Discharger utilized low areas to hold water, there is no
documentation in the record that the temporary storage basins and earthen berms were designed
with consideration of the size of the impending storm event or that they were equipped with
overflow protection such as a rocked spillway to protect the structures from failure.

The General Permit requires that Risk Level 2 dischargers develop and implement a Rain Event
Action Plan (REAP) to protect all exposed portions of a site within 48 hours prior to a precipitation
event when there is a forecast of 50% or greater probability of precipitation in the project area. The
Discharger's REAPs completed for the four construction Sites on 26 November 2012 stated that
site erosion and sediment control BMPs were deployed at each of the four construction Sites.
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However, the Water Board staff inspection on 30 November 2012 found that straw and tack
erosion control BMPs were not implemented across the southern portion of the Rocklin Crossing
site, the Center at Secret Ravine site, and the Dominguez Loop Road site. This failure to
implement appropriate BMPs led to the discharge of turbid water which should have been avoided
based on the strength of the storm forecast. The Discharger did not anticipate what a reasonable
person would have and did not implement appropriate measures to avoid the discharge.

Cleanup and Cooperation

This factor reflects the extent to which a discharger voluntarily cooperated in returning to
compliance and correcting environmental damage. A multiplier between 0.75 and 1.5 is to be used,
with a higher multiplier when there is a lack of cooperation. The Discharger was given a multiplier
value of 0.75 because of the cooperation exhibited by the Discharger to return to compliance.
Following discovery of discharges off the construction site, the Discharger deepened a failed
temporary detention basin at the Center at Secret Ravine site and pumped accumulated storm
water to larger on-site detention basins and stopped the discharges off the construction site within
four hours.

History of Violations

This factor is to be used when there is a history of repeat violations. A minimum multiplier of 1.1 is
to be used, and is to be increased as necessary. In this case, a multiplier of 1 was used because
there have been no previous unauthorized discharge violations at this Site other than the alleged
violations currently at issue in this Complaint.

Step 5 - Determination of Total Base Liability Amount
The Total Base Liability is determined by applying the adjustment factors from Step 4 to the Total
Initial Liability Amount determined in Step 2.

Violation 1 — Total Base Liability Amount

Initial Liability x Culpability Multiplier x Cleanup and Cooperation Multiplier x History of Violations
Multiplier = Total Base Liability

$168,549 x 1.1 x 0.75 x 1 = $139,053

Total Base Liability = $139,053

Steps 6 through 10 are applied to the combined Total Base Liability Amount for all violations and
will be discussed after the Total Base Liability Amount has been determined for the remaining
violations.

Violation 2: Failure to Implement Appropriate BMPs on Active Construction Areas during a
rain event prior to installation of the Active Treatment System.

The General Permit requires Risk Level 2 dischargers to implement appropriate erosion and
sediment control BMPs. The Rocklin Crossings site is Risk Level 2.
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Board staff considered the Discharger to be in violation of the erosion control BMP requirements
only on the days when rain occurred at the site because the General Permit distinguishes between
active and inactive construction areas. Active construction areas are defined in the General Permit
as: “areas undergoing land surface disturbance. This includes construction activity during the
preliminary stage, mass grading stage, streets and utilities stage and the vertical construction
stage.” Active areas must have appropriate erosion and sediment controls installed prior to and
during rain events, but not between rain events. The General Permit defines inactive areas of
construction as “areas of construction activity that have been disturbed and are not scheduled to
be re-disturbed for at least 14 days.” Inactive areas must have effective soil cover during the entire
period of inactivity, regardless of rainfall.

For the Rocklin Crossings site, Board staff understands that the Discharger was conducting drilling
and blasting, grading, and compaction work at the south end of the Site, and utility installation
activities, and returned to work as soon as possible following the rain events. Therefore, staff
considered the requirements for installation of erosion control BMPs at active construction areas,
rather than inactive areas, when determining the violations in this case.

Violation 2 is for the period of 28 November through 5 December 2012 (8 days) when the
Discharger failed to have appropriate erosion control BMPs installed at the site during a rain event
prior to installing an Active Treatment System (ATS). The ATS began operation on 18 December
2012.

Step 1 — Potential for Harm for Discharge Violations
This step is not applicable because the violation is a not a discharge violation.

Step 2 — Assessment for Discharge Violations
This step is not applicable because the violation is a not a discharge violation.

Step 3 — Per Day Assessment for Non-Discharge Violations

The “per day” factor is calculated for each non-discharge violation or group of violations
considering the 1) potential for harm and 2) the extent of the deviation from the applicable
requirements.

Potential for Harm

The characteristics of the violation present either a minor, moderate, or major potential for harm or
threat to beneficial uses. The Potential for Harm is considered to be Moderate, which is defined in
the Enforcement Policy as “The characteristics of the violation present a substantial threat to
beneficial uses and/or the circumstances of the violation indicate a substantial potential for harm.
Most incidents would be considered to present a moderate potential for harm.”

The Discharger failed to implement appropriate erosion control BMPs prior to the 28 November to
5 December 2012 (8 days) storm event(s) as required by the General Permit. Temporary erosion
controls such as straw and tack cover disturbed soils and protect soil particles from detaching,
which helps lock the soil particles in place and reduces turbidity in storm water runoff. Discharges
of sediment to surface waters can cloud the receiving water, thereby reducing the amount of
sunlight reaching aquatic plants, clog fish gills, smother aquatic habitat and spawning areas, and
impede navigation. Sediment can also transport other materials such as nutrients, metals, and oils
and grease. This failure to implement appropriate erosion control BMPs has the potential to impact
beneficial uses of a sensitive habitat. As described in the EIR, "The BMPs proposed to be
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implemented during construction include: the use of soil stabilizers, fiber rolls, inlet filters, and
gravel bags to prevent pollutants from being carried off-site in stormwater generated on the project
site. The erosion control plan would ensure that proper control of siltation, sedimentation, and other
pollutants would be implemented per the National Pollution Discharge Elimination System
(NPDES) permit requirements and City ordinance standards. Debris, sail, silt, sand, bark, slash,
sawdust, cement, concrete, washings, petroleum products or other organic or earthen material
would not be allowed to enter into or be placed where it may be washed by rainfall or runoff into
Secret Ravine Creek.” However, the Discharger did not follow the mitigation measures identified in
the EIR or the erosion control BMPs required by the General Permit.

Deviation from Requirement

The violation represents either a minor, moderate, or major deviation from the applicable
requirements. The Deviation from Requirement is considered Major, which is defined in the
Enforcement Policy as “The requirement has been rendered ineffective (e.g., discharger disregards
the requirement, and/or the requirement is rendered ineffective in its essential functions).”

General Permit requires both erosion and sediment control BMPs on active construction sites to
prevent soil particles from detaching and to contain any soil particles that become entrained in
storm water runoff. The installation of temporary water storage areas as done by the Discharger, if
engineered and designed correctly, is considered a BMP. However, the General Permit requires
that both erosion control and sediment control BMPs be installed. The Discharger did not install an
appropriate combination of BMPs.

The Discharger failed to implement appropriate erosion controls as required by the General Permit
and rendered the permit requirements ineffective. There was a high potential for sediment laden
storm water to discharge from the construction site to Secret Ravine, and it is appropriate to select
a “Major” Deviation from Requirement.

Using Table 3 in the Enforcement Policy, the range of factors for a Moderate Potential for Harm
and a Major Deviation from Requirement is 0.4 to 0.7, and the middle of the range (0.55) was used
for the Per Day Factor. This value is multiplied by the days of violation and the maximum per day
penalty, as shown below.

Violation 2 —Per Day Assessment for Non-Discharge Violations

The initial liability amounts for the violations of the General Permit, Att. D., Section E.3. (Sediment
Controls) calculated on a per-day basis, are as follows:

a) 28 November to 5 December 2012 (8 days): 8 days x $10,000 per day x 0.55 = $44,000

Total Initial Liability = $44,000
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Step 4 — Adjustment Factors

There are three additional factors to be considered for modification of the amount of initial liability:
the violator’s culpability, efforts to cleanup or cooperate with regulatory authority, and the violator's
compliance history.

Culpability
Higher liabilities should result from intentional or negligent violations as opposed to accidental

violations. A multiplier between 0.5 and 1.5 is to be used, with a higher multiplier for negligent
behavior. The Discharger was given a multiplier value of 1.1 because of the Discharger’s failure to
implement appropriate BMPs prior to a forecasted multi-day storm event. This failure to implement
BMPs led to the discharges of turbid water which could have been avoided had appropriate BMPs
been in place prior to the forecasted storm event. Again, as presented above, the General Permit
requires that Risk Level 2 dischargers develop and implement a Rain Event Action Plan (REAP) to
protect all exposed portions of a site within 48 hours prior to a precipitation event when there is a
forecast of 50% or greater probability of precipitation in the project area. The Discharger's REAPs
completed for the four construction Sites on 26 November 2012 stated that site erosion and
sediment control BMPs were deployed at each of the four construction Sites. However, the Water
Board staff inspection on 30 November 2012 found that straw and tack erosion control BMPs were
not implemented across the southern portion of the Rocklin Crossing site, the Center at Secret
Ravine site, and the Dominguez Loop Road site. This failure to implement appropriate BMPs led to
the discharge of turbid water which should have been avoided based on the strength of the storm
forecast. The Discharger did not anticipate what a reasonable person would have and did not
implement appropriate measures to avoid the violations.

Cleanup and Cooperation

This factor reflects the extent to which a discharger voluntarily cooperated in returning to
compliance and correcting environmental damage. A multiplier between 0.75 and 1.5 is to be used,
with a higher multiplier when there is a lack of cooperation. The Discharger was given a multiplier
value of 0.9 because of the cooperation exhibited by the Discharger to implement structural BMPs
that reduce the potential for future discharges. Following notification of turbid storm water
discharging off the construction site, the Discharger deepened a failed temporary detention basin
and pumped accumulated storm water to larger on-site detention basins, and discharges off the
construction site were stopped within four hours. However, the Discharger did not implement
appropriate erosion control BMPs on active construction areas for the eight days identified in this
violation.

History of Violations

This factor is to be used when there is a history of repeat violations. A minimum multiplier of 1.1 is
to be used, and is to be increased as necessary. In this case, a multiplier of 1.0 was used because
there have been no previous violations at the Site other than the alleged violations currently at
issue in this Complaint.

Step 5 - Determination of Total Base Liability Amount
The Total Base Liability is determined by applying the adjustment factors from Step 4 to the Total
Initial Liability Amount determined in Step 3.
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Violation 2 - Total Base Liability Amount

Total Initial Liability x Culpability Multiplier x Cleanup and Cooperation Multiplier x History of
Violations Multiplier = Total Base Liability

$44,000 x 1.1 x 0.9 x 1.0 = $43,560

Total Base Liability = $43,560

Steps 6 through 10 are applied to the combined Total Base Liability Amount for all violations and
will be discussed after the Total Base Liability Amount has been determined for the remaining
violation.

Violation 3: Failure to Implement Appropriate BMPs on Active Construction Areas following
Installation of the Active Treatment System.

Violation 3 is for the period of 21 December to 25 December 2012 (5 days) when the Discharger
failed to have adequate erosion control BMPs installed at the site during a rain event after the
Active Treatment System was installed. Again, Board staff considered the requirements for
installation of erosion control BMPs on active construction areas in determining these violations.

Step 1 — Potential for Harm for Discharge Violations
This step is not applicable because the violation is a not a discharge violation.

Step 2 — Assessment for Discharge Violations
This step is not applicable because the violation is a not a discharge violation.

Step 3 — Per Day Assessment for Non-Discharge Violations

The “per day” factor is calculated for each non-discharge violation or group of violations
considering the 1) potential for harm and 2) the extent of the deviation from the applicable
requirements.

Potential for Harm

The characteristics of the violation present either a minor, moderate, or major potential for harm or
threat to beneficial uses. The Potential for Harm is considered to be Minor, which is defined in the
Enforcement Policy as “The characteristics of the violation present a minor threat to beneficial
uses, and/or the circumstances of the violation indicate a minor potential for harm.”

The Discharger applied an Earthguard product to disturbed soils prior to the 21 December to

25 December 2012 storm event. During a 24 December 2012 site inspection, Board staff identified
that the Earthguard-treated areas were not covered with mulch, straw, or fibers to prevent soil
particles from detaching and becoming transported in storm water runoff, and evidence of erosion
was observed across portions of the Center at Secret Ravine site. Based on the lack of soll
coverage and erosion observed across the active site, it appeared to Board staff that the
Earthguard product was not effective in stabilizing soils during rainfall events, and concluded that
this application was not an appropriate erosion control and therefore a violation of the General
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Permit.- This failure to implement appropriate erosion control BMPs has the potential to impact
beneficial uses.

The Discharger substantially mitigated the potential for harm by implementing structural BMPs that
reduce the potential for future discharges. Although these efforts do not negate the requirement to
implement appropriate erosion control BMPs at the Sites during rain events, the effective
combination of erosion and sediment control BMPs combined with a strategy to pump accumulated
storm water from temporary detention basins to larger on-site basins significantly reduced the
potential for discharges off the construction site. Therefore, the Potential for Harm is “minor”.

Deviation from Requirement

The violation represents either a minor, moderate, or major deviation from the applicable
requirements. The Deviation from Requirement is considered Minor, which is defined in the
Enforcement Policy as “The intended effectiveness of the requirement remains generally intact
(e.g., while the requirement was not met, there is general intent by the discharger to follow the
requirement).”

The Discharger implemented an Earthguard product to disturbed soils prior to the 21 December to
25 December 2012 storm event; however, as discussed above, Board staff determined that the
Discharger failed to implement appropriate erosion control BMPs as required by the General
Permit. The Discharger implemented structural BMPs that reduce the potential for future
discharges, and these BMPs combined with a strategy to pump accumulated storm water from
temporary detention basins to larger on-site basins significantly reduced the potential for
discharges off the construction site.

Using Table 3 in the Enforcement Policy, the range of factors for a Minor Potential for Harm and a
Minor Deviation from Requirement is 0.1 to 0.2, and the middle of the range (0.15) was used for
the Per Day Factor. This value is multiplied by the days of violation and the maximum per day
penalty, as shown below.

Violation 3 —Per Day Assessment for Non-Discharge Violations

The initial liability amounts for the violations of the General Permit, Att. D., Section E.3. (Sediment
Controls) calculated on a per-day basis, are as follows:

a) 21 December to 25 December 2012 (5 days): 5 days x $10,000 per day x 0.15 = $7,500

Total Initial Liability = $7,500

Step 4 — Adjustment Factors

There are three additional factors to be considered for modification of the amount of initial liability:
the violator’s culpability, efforts to cleanup or cooperate with regulatory authority, and the violator's
compliance history.

Culpability
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Higher liabilities should result from intentional or negligent violations as opposed to accidental
violations. A multiplier between 0.5 and 1.5 is to be used, with a higher multiplier for negligent
behavior. The Discharger was given a multiplier value of 1.1 because of the Discharger’s failure to
implement appropriate BMPs prior to a forecasted multi-day storm event.

The Center at Secret Ravine site was still actively being graded and compacted prior to the start of
the storm event on 21 December 2012, and S.D. Deacon staff stated that disturbed soils across
the Center at Secret Ravine site were treated with an “Earthguard” product prior to the rain event.
However, the Earthguard-treated areas were not covered with mulch, straw, or fibers to prevent
soil particles from detaching and becoming transported in storm water runoff, and evidence of
erosion was observed across portions of the Center at Secret Ravine site. Based on the lack of soill
coverage and erosion observed across the active site, it appeared to Board staff that the
Earthguard product was not effective in stabilizing soils during rainfall events. Staff concluded that
this application was not an appropriate erosion control and therefore a violation of the General
Permit. In addition, staff reviewed the SWPPP to determine if the QSD had evaluated whether the
Earthguard product was appropriate for use as a soil stabilization BMP at the Rocklin Crossings
construction sites. Board staff found no evidence that this evaluation was conducted. Instead, the
site-specific SWPPP for the Rocklin Crossings construction sites stated that straw mulch, not
Earthguard, would be applied to all disturbed soils prior to any forecast rain event. The Discharger
did not anticipate what a reasonable person would have and did not implement appropriate
measures to avoid the violations.

Cleanup and Cooperation

This factor reflects the extent to which a discharger voluntarily cooperated in returning to
compliance and correcting environmental damage. A multiplier between 0.75 and 1.5 is to be used,
with a higher multiplier when there is a lack of cooperation. The Discharger was given a multiplier
value of 0.9 because of the cooperation exhibited by the Discharger to implement additional BMPs
and reduce the potential for sediment discharges to surface waters. However, the Discharger did
not implement appropriate erosion control BMPs on active construction areas for the five days
identified in this violation.

History of Violations

This factor is to be used when there is a history of repeat violations. A minimum multiplier of 1.1 is
to be used, and is to be increased as necessary. In this case, a multiplier of 1.0 was used because
there have been no previous violations at this Site other than the alleged violations currently at
issue in this Complaint.

Step 5 - Determination of Total Base Liability Amount
The Total Base Liability is determined by applying the adjustment factors from Step 4 to the Total
Initial Liability Amount determined in Step 3.
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Violation 3 - Total Base Liability Amount

Total Initial Liability x Culpability Multiplier x Cleanup and Cooperation Multiplier x History of
Violations Multiplier = Total Base Liability

$7,500x 1.1 x 0.9 x 1.0 = $7,425

Total Base Liability = $7,425

COMBINED TOTAL BASE LIABILITY AND FACTORS APPLIED TO ALL VIOLATIONS
The combined Total Base Liability Amount for the two violations is $190,038 ( $139,053 + $43,560
+ $7,425).

The following factors apply to the combined Total Base Liability Amount for the violations
discussed above.

STEP 6 — Ability to Pay and Continue in Business

The Order is only being issued to the Legally Responsible Party (LRP), Donahue Schriber,
therefore Central Valley Water Board staff considered only Donahue Schriber’s ability to pay and to
continue in business when determining the administrative civil liability amount.

According to a March 2013 press release®, Donahue Schriber is a private Real Estate Investment
Trust (REIT) operating on the West Coast. The company owns and manages 76 neighborhood,
community, and power shopping centers representing over 11 million square feet of retail space.
The shopping centers are located throughout California, Arizona, Nevada, Oregon, and
Washington. When completed, the Crossings site will consist of approximately 544,000 square feet
of new retail and restaurant space with Walmart and Home Depot as the anchor tenants.

In 2013, the company’s major investors, the New York State Teacher's Retirement System and
J.P. Morgan Strategic Property Fund approved an additional $100 million in common equity for
growth capital to allow the Company to “take advantage of new market opportunities”. In 2012,
Donahue Schriber disposed of $250 million of non-strategic assets and acquired four shopping
centers valued at over $200 million.

Given the size of the Discharger’'s company and the scale of the Rocklin Crossings project, the
Discharger has the ability to pay the combined Total Base Liability Amount.

Although the Order only names Donahue Schriber as the responsible party, Board staff are aware
that some LRPs have contract provisions in which any civil liability is passed to the contractor. The
record for this case does not include the contract between Donahue Schriber and the contractor,
S.D. Deacon, but staff still completed a brief review of the contractor’s ability to pay. According to
its website?, S. D. Deacon is the largest retail contractor on the West Coast and fifth largest in the

3 http://www.donahueschriber.com/newsdetails.aspx?newsid=126
* http://www.sddeacon.com/
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U.S. The company projected $400 million in business volume in 2012, and employs 400 people in
five offices, including one in Sacramento. Given the size of the company, S.D. Deacon has the
ability to pay the penalty, if it were to be passed on by Donahue Schriber by any indemnity
provisions in the contract.

STEP 7 — Other Factors as Justice May Require

The costs of investigation and enforcement are “other factors as justice may require”, and should
be added to the liability amount. The Central Valley Water Board has incurred $21,000 in staff
costs associated with the investigation and enforcement of the violations alleged herein. This
represents approximately 140 hours of staff time devoted to investigating and drafting the
complaint at $150 an hour. In accordance with the Enforcement Policy, this amount is added to the
Combined Total Base Liability Amount.

It should be recognized that the Discharger, Donahue Schriber, also violated the Storm Water
General Permit at its Rocklin Commons construction site, which is across the freeway from Rocklin
Crossings. In that matter, the Executive Officer issued an Administrative Civil Liability Complaint in
the amount of $51,550 for the failure to install appropriate erosion controls from 28 November to 5
December 2012, and for the failure to collect storm water samples. Donahue Schriber paid the
liability and waived its right to a hearing before the Central Valley Water Board. Given the history
of violations for this Discharger, it could be argued that a higher “history of violations” multiplier
would be more appropriate than the neutral multiplier of 1 which the Prosecution Team is currently
proposing.

STEP 8 — Economic Benefit

Pursuant to CWC section 13385(e), civil liability, at a minimum, must be assessed at a level that
recovers the economic benefits, if any, derived from the acts that constitute the violation. The
violations of the General Permit were due to a failure to implement appropriate erosion and
sediment control BMPs as required by the General Permit and listed in the site specific SWPPP.
The California Stormwater Quality Association (CASQA) estimates installation and maintenance of
straw mulch at $1,823 to $4,802 per acre (July 2007 data), and this range is generally dependent
on slope and soil type. The economic benefit received by the Discharger by not installing and
maintaining appropriate erosion control BMPs is estimated to be $2,000 per acre, based on a
generally flat site that can be easily accessed by wheeled vehicles. Based on information
submitted by the Discharger, Board staff calculated that approximately 40 acres of disturbed area
were not adequately protected with BMPs. Therefore, the cost to stabilize this acreage is estimated
to be $80,000 (40 acres x $2,000/acre). The Discharger realized some cost savings by not
spending $80,000 prior to the 28 November 2012 or 21 December 2012 storm events. However,
the Discharger started using an active treatment system on 18 December 2012. Therefore, the
economic benefit can be calculated as the interest saved by not spending $80,000 for a period of
20 days from 28 November to 18 December 2012. Water Board Senior Economist staff used the
US EPA’s BEN model to determine the economic benefit, as required by the Enforcement Policy.
The estimated value is $117.

The Enforcement Policy states (p. 21) that the total liability shall be at least 10% higher than the
economic benefit, “so that liabilities are not construed as the cost of doing business and the
assessed liability provides a meaningful deterrent to future violations.” The economic benefit plus
$10% is $129.

27



ATTACHMENT A -14-
ADMINISTRATIVE CIVIL LIABILITY ORDER R5-2013-XXXX
ROCKLIN CROSSINGS, PLACER COUNTY

STEP 9 — Maximum and Minimum Liability Amounts

a)

b)

Minimum Liability Amount: Economic Benefit plus 10%: $129

Discussion: The Enforcement Policy requires that the minimum liability amount imposed not
be below the economic benefit plus ten percent. As discussed above, the Central Valley
Water Board Prosecution Team’s estimate of the Discharger’'s economic benefit obtained
from the violations cited in this Complaint is $117. Therefore, the minimum liability amount
pursuant to the Enforcement Policy is $129.

Total Maximum Liability Amount: $896,130
i.  Maximum liability amount Violation 1: $766,130 (76,613 gallons discharged (-1,000
gallons) x $10 per gallon, plus 1 day x $10,000/day)
ii.  Maximum liability amount Violation 2: $80,000 (8 days x $10,000/day)
iii.  Maximum liability amount Violation 3: $50,000 (5 days x $10,000/day)

Discussion: The maximum administrative liability amount is the maximum amount allowed
by CWC section 13385. Without the benefit of the alternative approach for calculating
liability for multiday violations under the Enforcement Policy, the Discharger could be
assessed up to $896,130 in administrative civil liabilities for the alleged violations.

The proposed liability falls within these maximum and minimum liability amounts.

STEP 10 — Final Liability Amount

Based on the foregoing analysis, and consistent with the Enforcement Policy, the final liability
amount proposed for the alleged violations is $211,038 ($190,038 + $21,000).
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Central Valley Regional Water Quality Control Board

2" REVISED HEARING PROCEDURE
FOR ADMINISTRATIVE CIVIL LIABILITY COMPLAINT
R5-2013-0519

ISSUED TO
DONAHUE SCHRIBER ASSET MANAGEMENT CORPORATION
ROCKLIN CROSSINGS
PLACER COUNTY

SCHEDULED FOR 3-4 OCTOBER 2013

PLEASE READ THIS HEARING PROCEDURE CAREFULLY. FAILURE TO COMPLY WITH THE
DEADLINES AND OTHER REQUIREMENTS CONTAINED HEREIN MAY RESULT IN THE
EXCLUSION OF YOUR DOCUMENTS AND/OR TESTIMONY.

Overview

Pursuant to Water Code section 13323, the Executive Officer has issued an Administrative Civil Liability
(ACL) Complaint to Donahue Schriber Asset Management Corporation (hereafter Discharger), alleging
violations of Water Code section 13385 for violations of the NPDES General Permit for Storm Water
Discharges Associated with Construction and Land Disturbance Activities, Order 2009-0009-DWQ.

The ACL Complaint proposes that the Central Valley Water Board impose administrative civil liability in
the amount of $211,038. A hearing is currently scheduled to be conducted before the Board during its
3-4 October 2013 meeting.

The purpose of the hearing is to consider relevant evidence and testimony regarding the ACL
Complaint. At the hearing, the Central Valley Water Board will consider whether to issue an
administrative civil liability order assessing the proposed liability, or a higher or lower amount. The
Board may also decline to assess any liability, or may continue the hearing to a later date. If less than
a quorum of the Board is available, this matter may be conducted before a hearing panel. The public
hearing will commence at 8:30 a.m. or as soon thereafter as practical, or as announced in the Board’s
meeting agenda. The meeting will be held at:

11020 Sun Center Drive, Suite 200, Rancho Cordova, California.

An agenda for the meeting will be issued at least ten days before the meeting and posted on the
Board’s web page at:

http://www.waterboards.ca.gov/centralvalley/board_info/meetings

Hearing Procedure

The hearing will be conducted in accordance with this Hearing Procedure, which has been approved by
the Board Chair for the adjudication of such matters. The procedures governing adjudicatory hearings
before the Central Valley Water Board may be found at California Code of Regulations, title 23, section
648 et seq., and are available at

http://www.waterboards.ca.gov

Copies will be provided upon request. In accordance with section 648(d), any procedure not provided
by this Hearing Procedure is deemed waived. Except as provided in section 648(b) and herein,
Chapter 5 of the Administrative Procedures Act (Gov. Code, 8§ 11500 et seq.) does not apply to this
hearing.

The Discharger shall attempt to resolve objections to this Hearing Procedure with the Prosecution
Team BEFORE submitting objections to the Advisory Team.
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Separation of Prosecutorial and Advisory Functions

To help ensure the fairness and impartiality of this proceeding, the functions of those who will act in a
prosecutorial role by presenting evidence for consideration by the Board (the “Prosecution Team”) have
been separated from those who will provide legal and technical advice to the Board (the “Advisory
Team”). Members of the Advisory Team are: Kenneth Landau, Assistant Executive Officer and Patrick
Pulupa, Staff Counsel. Members of the Prosecution Team are: Pamela Creedon, Executive Officer;
Andrew Altevogt, Assistant Executive Officer; Wendy Wyels, Environmental Program Manager; Steve
Rosenbaum, Senior Engineering Geologist; Marty Hartzell, Engineering Geologist; Mike Fischer, Water
Resources Control Engineer; Mayumi Okamoto, Staff Counsel, and David Boyers, Supervising Senior
Staff Counsel.

Any members of the Advisory Team who normally supervise any members of the Prosecution Team
are not acting as their supervisors in this proceeding, and vice versa. Pamela Creedon regularly
advises the Central Valley Water Board in other, unrelated matters, but is not advising the Central
Valley Water Board in this proceeding. Other members of the Prosecution Team act or have acted as
advisors to the Central Valley Water Board in other, unrelated matters, but they are not advising the
Central Valley Water Board in this proceeding. Members of the Prosecution Team have not had any ex
parte communications with the members of the Central Valley Water Board or the Advisory Team
regarding this proceeding.

Hearing Participants

Participants in this proceeding are designated as either “Designated Parties” or “Interested

Persons.” Designated Parties may present evidence and cross-examine withesses and are subject to
cross-examination. Interested Persons may present non-evidentiary policy statements, but may not
cross-examine witnesses and are not subject to cross-examination. Interested Persons generally may
not present evidence (e.g., photographs, eye-witness testimony, monitoring data). At the hearing, both
Designated Parties and Interested Persons may be asked to respond to clarifying questions from the
Central Valley Water Board, staff, or others, at the discretion of the Board Chair.

The following participants are hereby designated as Designated Parties in this proceeding:
1. Central Valley Water Board Prosecution Team

2. Donahue Schriber Asset Management Corporation

Requesting Designated Party Status

Persons who wish to participate in the hearing as a Desighated Party must request designated party
status by submitting a request in writing so that it is received no later than the deadline listed under
“Important Deadlines” below. The request shall include an explanation of the basis for status as a
Designated Party (i.e., how the issues to be addressed at the hearing affect the person, the need to
present evidence or cross-examine witnesses), along with a statement explaining why the parties listed
above do not adequately represent the person’s interest. Any objections to these requests for
designated party status must be submitted so that they are received no later than the deadline listed
under “Important Deadlines” below.
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Primary Contacts

Advisory Team:

Kenneth Landau

11020 Sun Center Drive, Suite 200, Rancho Cordova, CA 95670
Phone: (916) 464-4726

klandau@waterboards.ca.gov

Patrick Pulupa, Staff Counsel

State Water Resources Control Board, Office of Chief Counsel
Physical Address: 1001 | Street, Sacramento, CA 95814
Mailing Address: P.O. Box 100, Sacramento, CA 95812
Phone: (916) 341-5189; fax: (916) 341-5896
ppulupa@waterboards.ca.gov

Prosecution Team:

Wendy Wyels, Environmental Program Manager

11020 Sun Center Drive, Suite 200, Rancho Cordova, CA 95670
Phone: (916) 464-4835; fax: (916) 464-4645
wwyels@waterboards.ca.gov

Mayumi Okamoto, Staff Counsel

State Water Resources Control Board, Office of Enforcement
Physical Address: 1001 | Street, Sacramento, CA 95814
Mailing Address: P.O. Box 100, Sacramento, CA 95812
Phone: (916) 341-5674; fax: (916) 341-5896
mokamoto@waterboards.ca.gov

Discharger

Donahue Schriber Asset Management Corporation
Janet Petersen, Vice President

Donahue Schriber

200 East Baker Street, Suite 100

Costa Mesa, CA 92626

Phone: (714) 966-6426

jpetersen@dsrg.com

Ex Parte Communications

Designated Parties and Interested Persons are forbidden from engaging in ex parte communications
regarding this matter. An ex parte communication is a written or verbal communication related to the
investigation, preparation, or prosecution of the ACL Complaint between a Designhated Party or an
Interested Person and a Board Member or a member of the Board’'s Advisory Team (see Gov. Code,

§ 11430.10 et seq.). However, if the communication is copied to all other persons (if written) or is made
in a manner open to all other persons (if verbal), then the communication is not considered an ex parte
communication. Communications regarding non-controversial procedural matters are also not
considered ex parte communications and are not restricted.
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Hearing Time Limits

To ensure that all participants have an opportunity to participate in the hearing, the following time limits
shall apply: each Designated Party shall have a combined 30 minutes to present evidence (including
evidence presented by witnesses called by the Designated Party), to cross-examine witnesses (if
warranted), and to provide a closing statement. Each Interested Person shall have 3 minutes to
present a non-evidentiary policy statement. Participants with similar interests or comments are
requested to make joint presentations, and participants are requested to avoid redundant comments.
Participants who would like additional time must submit their request to the Advisory Team so that it is
received no later than the deadline listed under “Important Deadlines” below. Additional time may be
provided at the discretion of the Advisory Team (prior to the hearing) or the Board Chair (at the hearing)
upon a showing that additional time is necessary. Such showing shall explain what testimony,
comments, or legal argument requires extra time, and why it could not have been provided in writing by
the applicable deadline.

A timer will be used, but will not run during Board questions or the responses to such questions, or
during discussions of procedural issues.

Submission of Evidence and Policy Statements

The Prosecution Team and all other Designated Parties (including the Discharger) must submit the
following information in advance of the hearing:

1. All evidence (other than witness testimony to be presented orally at the hearing) that the
Designated Party would like the Central Valley Water Board to consider. Evidence and exhibits
already in the public files of the Central Valley Board may be submitted by reference, as long as
the exhibits and their location are clearly identified in accordance with California Code of
Regulations, title 23, section 648.3. Board members will not generally receive copies of
materials incorporated by reference unless copies are provided, and the referenced materials
are generally not posted on the Board's website.

All legal and technical arguments or analysis.

The name of each witness, if any, whom the Designated Party intends to call at the hearing, the
subject of each witness’ proposed testimony, and the estimated time required by each witness
to present direct testimony.

4. The qualifications of each expert withess, if any.

Prosecution Team: The Prosecution Team’s information must include the legal and factual basis for its
claims against each Discharger; a list of all evidence on which the Prosecution Team relies, which must
include, at a minimum, all documents cited in the ACL Complaint, Staff Report, or other material
submitted by the Prosecution Team; and the witness information required under items 3-4 for all
witnesses, including Board staff.

Designated Parties (including the Discharger): All Designated Parties shall submit comments regarding
the ACL Complaint along with any additional supporting evidence not cited by the Central Valley Water
Board’s Prosecution Team no later than the deadline listed under “Important Deadlines” below.

Rebuttal: Any Designated Party that would like to submit evidence, legal analysis, or policy statements
to rebut information previously submitted by other Designated Parties shall submit this rebuttal
information so that it is received no later than the deadline listed under “Important Deadlines” below.
“Rebuttal” means evidence, analysis or comments offered to disprove or contradict other submissions.
Rebuttal shall be limited to the scope of the materials previously submitted. Rebuttal information that is
not responsive to information previously submitted may be excluded.
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Copies: Board members will receive copies of all submitted materials. The Board Members’ hard
copies will be printed in black and white on 8.5"x11” paper from the Designated Parties’ electronic
copies. Designated Parties who are concerned about print quality or the size of all or part of their
written materials should provide an extra nine paper copies for the Board Members. For voluminous
submissions, Board Members may receive copies in electronic format only. Electronic copies will also
be posted on the Board’s website. Parties without access to computer equipment are strongly
encouraged to have their materials scanned at a copy or mailing center. The Board will not reject
materials solely for failure to provide electronic copies.

Other Matters: The Prosecution Team will prepare a summary agenda sheet (Summary Sheet) and will
respond to all significant comments. The Summary Sheet and the responses shall clearly state that
they were prepared by the Prosecution Team. The Summary Sheet and the responses will be posted
online, as will revisions to the proposed Order.

Interested Persons: Interested Persons who would like to submit written non-evidentiary policy
statements are encouraged to submit them to the Advisory Team as early as possible, but they must be
received by the deadline listed under “Important Deadlines” to be included in the Board’s agenda
package. Interested Persons do not need to submit written comments in order to speak at the hearing.

Prohibition on Surprise Evidence: In accordance with California Code of Regulations, title 23, section
648.4, the Central Valley Water Board endeavors to avoid surprise testimony or evidence. Absent a
showing of good cause and lack of prejudice to the parties, the Board Chair may exclude evidence and
testimony that is not submitted in accordance with this Hearing Procedure. Excluded evidence and
testimony will not be considered by the Central Valley Water Board and will not be included in the
administrative record for this proceeding.

Presentations: Power Point and other visual presentations may be used at the hearing, but their content
shall not exceed the scope of other submitted written material. These presentations must be provided
to the Advisory Team at or before the hearing both in hard copy and in electronic format so that they
may be included in the administrative record.

Witnesses: All withesses who have submitted written testimony shall appear at the hearing to affirm
that the testimony is true and correct, and shall be available for cross-examination.

Evidentiary Documents and File

The ACL Complaint and related evidentiary documents are on file and may be inspected or copied at
the Central Valley Water Board office at 11020 Sun Center Drive, Rancho Cordova, CA 95670. This file
shall be considered part of the official administrative record for this hearing. Other submittals received
for this proceeding will be added to this file and will become a part of the administrative record absent a
contrary ruling by the Central Valley Water Board's Chair. Many of these documents are also posted
on-line at:

http://www.waterboards.ca.gov/centralvalley/board decisions/tentative orders/index.shtml

Although the web page is updated regularly, to assure access to the latest information, you may contact
Wendy Wyels (contact information above) for assistance obtaining copies.

Questions

Questions concerning this proceeding may be addressed to the Advisory Team attorney (contact
information above).
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IMPORTANT DEADLINES

All required submissions must be received by 5:00 p.m. on the respective due date.

8 July 2013 » Prosecution Team issues ACL Complaint, Hearing Procedure, and other related
materials.
15 July2013 = Objections due on Hearing Procedure.
19 July 2013 = Deadline to request “Designated Party” status.
Electronic or Hard Copies to: All other Designated Parties, All known Interested Persons, Prosecution
Team Attorney, Advisory Team Attorney
Electronic and Hard Copies to: Prosecution Team Primary Contact, Advisory Team Primary Contact
19 July 2013 = Deadline to submit opposition to requests for Designated Party status.

24 July 2013*

Electronic or Hard Copies to: All other Designated Parties, All known Interested Persons, Prosecution

Team Attorney, Advisory Team Attorney
Electronic and Hard Copies to: Prosecution Team Primary Contact, Advisory Team Primary Contact

29 July 2013

= Discharger’s deadline to submit payment and waiver or proceed to Hearing .
Electronic or Hard Copy to: Prosecution Team Primary Contact

1 August 2013

= Advisory Team issues decision on requests for designated party status.
= Advisory Team issues decision on Hearing Procedure objections.

9 August 2013

» Prosecution Team'’s deadline for submission of information required under
“Submission of Evidence and Policy Statements,” above.
Electronic or Hard Copies to: All other Designated Parties, All known Interested Persons

Electronic and Hard Copies to: Advisory Team Primary Contact, Advisory Team Attorney

29-August—2013
4 September 2013

(5pm)

» Remaining Designated Parties’ (including the Discharger’s) deadline to submit
all information required under “Submission of Evidence and Policy Statements”
above. This includes all written comments regarding the ACL Complaint.

= |nterested Persons’ comments are due.

Electronic or Hard Copies to: All other Designated Parties, All known Interested Persons, Prosecution

Team Attorney, Advisory Team Attorney
Electronic and Hard Copies to: Prosecution Team Primary Contact, Advisory Team Primary Contact

6-September 2013
12 September 2013

(5pm)

= All Designated Parties shall submit any rebuttal evidence, any rebuttal to legal
arguments and/or policy statements, and all evidentiary objections.

= Deadline to submit requests for additional time.

= |f rebuttal evidence is submitted, all requests for additional time (to respond to
the rebuttal at the hearing) must be made within 3 working days of this deadline.

Electronic or Hard Copies to: All other Designated Parties, All known Interested Persons, Prosecution

Team Attorney, Advisory Team Attorney
Electronic and Hard Copies to: Prosecution Team Primary Contact, Advisory Team Primary Contact

11 September
2013"

16 September 2013
(noon)

» Prosecution Team submits Summary Sheet and responses to comments.
Electronic or Hard Copies to: All other Designated Parties, All known Interested Persons

Electronic and Hard Copies to: Advisory Team Primary Contact, Advisory Team Attorney

3-4 October 2013

= Hearing

" This deadline is set based on the date that the Board compiles the Board Members’ agenda packages. Any material received
after this deadline will not be included in the Board Members’ agenda packages.

*This deadline is at noon on 24 July 2013.
2" Revised Hearing Procedures revised 22 August 2013
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Central Valley Regional Water Quality Control Board
Administrative Civil Liability Complaint R5-2013-0519

Donahue Schriber Asset Management Corporation
Rocklin Crossings Construction Site

Rocklin, Placer County

Prosecution Team Witness List for 3-4 October 2013 Hearing

a. Marty Hartzell (10 minutes)

Engineering Geologist, Central Valley Water Board

Testimony regarding Construction General Permit (CGP) compliance
inspections, and CGP violations.

b. Steve Rosenbaum (10 minutes)

Senior Engineering Geologist, Central Valley Water Board

Testimony regarding CGP violations, enforcement options, and details for
proposed ACL Complaint.

c. Wendy Wyels (10 minutes)

Environmental Program Manager, Central Valley Water Board

Testimony regarding CGP violations, enforcement options, and details for
proposed ACL Complaint.
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PROSECUTION TEAM EVIDENCE LIST

DONAHUE SCHRIBER ASSET MANAGEMENT CORPORATION

ROCKLIN CROSSINGS CONSTRUCTION SITE
9 August 2013

Pursuant to the Hearing Procedures governing this matter, California Code of Regulations, title 23,
section 648.3, and the 1 August 2013 Ruling on Objections to the Hearing Procedures, the following
Exhibits are hereby submitted by reference.

Exhibit

DATE DOCUMENT
Number
Documents in Case File: Orders, Technical Reports, and Correspondence

Storm Water Construction General Permit Inspection summary from

1 10/22/2012 SMARTS and 4 inspection photographs.

2 10/31/2012 _Storm Water Construction General Permit Inspection Report and 24
inspection photographs.

3 11/30/2012 _S.torm Water Construction General Permit Inspection Report and 78
inspection photographs.

4 12/12/2012 Agenda and attendee list tor Rocklin Crossings/ Rocklin Commons Storm
Water Management Meeting.

5 12/12/2012 Meeting handouts from S.D. Deacon. Includes REAPs and inspection
reports from 26 November to 7 December 2013.

6 12/18/2012 Report from SD Deacon: Summary of the Best Management Practices and
other stormwater control efforts.

7 12/21/2012 Noti(_:e (_)f Violation and Wa_tter Code Section 1326_7 Ort_jer for Technical and
Monitoring Reports, Rocklin Crossings Construction Site.

8 12/24/2012 _Storm Water Construction General Permit Inspection Report and 36
inspection photographs.

9 1/14/2013 Time Extension for Notice of Violation and Water que Section 13267 Order
for Technical and Monitoring Reports, Rocklin Crossings Construction Site.

10 1/25/2013 Repqrt from S.D. Deacon: NAL Exceedance Repo_rt including Donahue
Schriber’s response to NOV and Water Code section 13267 Order
Report from S.D. Deacon: Contains “Response to February 11, 2013 E-mail

11 2/15/2013 | Requesting Follow-up Clarification Response to NOV & 13267 Order for
Rocklin Crossings”
Email from Marty Hartzell: Transmittal of ACL Complaint R5-2013-0519 to

12 7/8/2013 | Bob Aroyan and Jan Peterson with Transmittal Letter, Complaint,
Attachment A, and Hearing Procedures
Staff Letter transmitting Administrative Civil Liability Complaint R5-2013-

13 7/8/2013 | 0519, Rocklin Crossings, with Complaint, Attachment A, and Hearing
Procedures

14 #H15/2013 | Revised-Hearing-Procedures Removed per 13 September 2013 Board Chair Ruling

15 3/5/2013 Pre_ss Release: Donahue Schriber secures $100 miIIion_in additional g_rovvth
capital from http://www.donahueschriber.com/newsdetails.aspx?newsid=126

16 8/8/2013 | S.D. Deacon “Company History” from http://www.sddeacon.com/

17 6/27/2013 NOAA Po_int Pr_ecipitation Frequency Estimate for Rocklin Crossings
Construction Site, Lat: 38.7979, Long: -121.2026, Elev: 305 feet.

18 1111/227?2?1(13 NOAA Forecast Weather Table Interface for 11/26/2012 and 11/27/2012

19 8/8/2013 | Selected Examples of Properly Implemented Erosion and Sediment Controls

-1-
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PROSECUTION TEAM EVIDENCE LIST

DONAHUE SCHRIBER ASSET MANAGEMENT CORPORATION

ROCKLIN CROSSINGS CONSTRUCTION SITE
9 August 2013

Exhibit
Number

DATE

DOCUMENT

20

Nov. 2009

CASQA Stormwater Best Management Practice Handbook Portal:
Construction (November 2009), Appendix F, Guidance on Selection of
Temporary Slope Stabilization Techniques, and BMP Fact Sheets EC-1
(Scheduling), EC-2 (Preservation of Existing Vegetation), EC-5 (Soil
Binders), EC-6 (Straw Mulch), and EC-9 (Earth Dikes and Drainage Swales).

21

9/5/2007

Technical Memorandum on Secret Ravine Creek and Special-Status Fish,
Public Draft Environmental Impact Report for the Rocklin Crossings Project
from http://www.rocklin.ca.us/civica/filebank/blobdload.asp?BlobID=10011

Documents located on the internet and referenced by the following links:

22 | Undated

Rocklin Crossings EIR:

[https://www.rocklin.ca.gov/depts/develop/planning/publications_n_maps/rocklin_cro
ssings_environmental_impact_report/draft.asp]

23 | Undated

tml]

2009-0009-DWQ Construction General Permit:
[http://www.waterboards.ca.gov/water_issues/programs/stormwater/constpermits.sh

Documents located in SMARTS Database for Rocklin Crossings, WDID# 5S31C364098

Exhibit SMARTS ID Date Document
Number Number
24 1120652 07/12/2012 | LRP Certification
25 1120651 07/12/2012 | QSD Certification
26 1120644 07/12/2012 | Vicinity Map
27 1121057 07/16/2012 | Submitted NOI pdf
28 1120646 07/12/2012 | Pre-Developed Site Plan
29 1120647 07/12/2012 | Post-Developed Site Plan
30 1120648 07/12/2012 | Risk Determination
31 1120657 07/12/2012 | Rocklin Crossings SWPPP
32 1121569 07/18/2012 | Original NOI pdf
33 1152829 12/11/2012 | Active Treatment System plan
34 1157771 01/14/2013 | ATS December Data_Results reporting
35 1160972 02/05/2013 | ATS January Data_Results Reporting
36 1160973 02/05/2013 | ATS January Data_Results Reporting
37 1160974 02/05/2013 | ATS January Data_Results Reporting
38 1164813 03/07/2013 | ATS February Data_No Results
39 1165028 03/08/2013 | SWPPP Amendment #1
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ROCKLIN CROSSINGS CONSTRUCTION SITE

9 August 2013

40 1165029 03/08/2013 | SWPPP Amendment #2
41 1165030 03/08/2013 | SWPPP Amendment #3
42 1169075 04/09/2013 | ATS March Data_No Results
43 1174828 05/16/2013 | SWPPP Amendment #4
44 1187418 07/11/2013 | ACL Complaint Enforcement Document
45 1187420 07/11/2013 | ACL Complaint Supporting Documentation
46 1187421 07/11/2013 | ACL Complaint Supporting Documentation
47 1187419 07/11/2013 | ACL Complaint Cover/Explanation Letter
48 1189452 07/23/2013 | ANNUAL REPORT Supporting Documentation Training

Doc's

Documents located in SMARTS Database for Rocklin Crossings Detention Basin, WDID#

5831C364108
49 1120945 07/13/2012 | Rocklin Crossings-Detention Basin SWPPP
50 1121052 07/16/2012 | Submitted NOI pdf
51 1120943 07/13/2012 | QSD Certification
52 1120944 07/13/2012 | LRP Certification
53 1120938 07/13/2012 | Vicinity Map
o4 1120939 07/13/2012 | Pre-Developed Site Plan
55 1120940 07/13/2012 | Post-Developed Site Plan
56 1120941 07/13/2012 | Risk Determination
57 1121582 07/18/2012 | Original NOI pdf
58 1152065 12/06/2012 | Detention Basin Corrective Action

Documents located in SMARTS Database for Dominguez Loop Road, WDID# 5S31C364102

39 1121060 07/16/2012 | Submitted NOI pdf

60 1120670 07/12/2012 | Pre-Developed Site Plan

61 1120669 07/12/2012 | Vicinity Map

62 1120671 07/12/2012 | Post-Developed Site Plan
63 1120673 07/12/2012 | Risk Determination

64 1120675 07/12/2012 | QSD Certification

65 1120676 07/12/2012 | LRP Certification

66 1121574 07/18/2012 | Original NOI pdf

67 1120695 07/12/2012 | Dominguez Loop SWPPP
68 1152024 12/06/2012 | Corrective action recommendations
69 1188410 07/17/2013 | Revised Risk Determination
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70 1188411 07/17/2013 | SWPPP Amendment #2
71 1188408 07/17/2013 | Revised Post-Developed Site Plan
72 1191941 08/01/2013 | ACL Complaint, Reports of NOV and other documentation
73 1191942 08/01/2013 | ACL Complaint, Reports of NOV and other documentation
4 1191943 08/01/2013 | ACL Complaint, Reports of NOV and other documentation
75 1191944 08/01/2013 | ACL Complaint, Reports of NOV and other documentation
76 1191938 08/01/2013 | BMP training paperwork Job SiteTraining

Documents located in SMARTS Database for Center at Secret Ravine, WDID# 5S31C364105

" 1120744 07/13/2012 | QSD Certification

78 1120742 07/13/2012 | Post-Developed Site Plan

79 1120743 07/13/2012 | Risk Determination

80 1120740 07/13/2012 | Vicinity Map

81 1120741 07/13/2012 | Pre-Developed Site Plan

82 1120750 07/13/2012 | SWPPP, The Center at Secret Ravine

83 1121054 07/16/2012 | Submitted NOI pdf

84 1121577 07/18/2012 | Original NOI pdf

85 1120745 07/13/2012 | LRP Certification

86 1189511 07/23/2013 | BMP Training Records SD Deacon Supt training
87 86b* 1189510 07/23/2013 | BMP Training Records BMP installers training

* The numbering for Exhibit 87 changed to 86b to avoid a duplicate Exhibit 87 on the Rebuttal Evidence List
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ROCKLIN CROSSINGS
HYDRO MULCH SOIL ) : ) \
STABILIZATION

11=7-12 —— PUMP LOCATION C

TREE GRINDINGS ON
SLOPES 10-30-12

o AT 2L

7,

HYDRO MULCH STABILIZER
WITH SEED .

TREE GRINDINGS / MULCH
STABILIZATION

PARKING LOTS TO CONTAIN ALL STORM WA'l;ER
IN LOW SPOTS. PUMP STORED WATER TO SILT
BASIN A '

WINTERIZED FOR TRAILER AND PARKING

TEMP SILT BASIN A
HYDROSEEDED
10—-19-12

~~ STOCKPILE AND

/2l 2
/ STORAGE AREA
]
|

STABILIZED CONSTRUCTION ENTRANCE AND AUTO WHEEL WASH

| — et BT
DETENTION BASIN

—ROUGHGRADED :

—APPLIED HYDRO MULCH SOIL STABILIZER ON
11-7-12

—REAPPLIED ADDITIONAL HYDRO MULCH STABILIZER
WITH SEED ON 11-13—-12. ' .

— ROCK .CHECK DAMS ADDED 11-26-12

;

PUMP LOCATION A

CENTER AT SECRET RAVINE
—ROUGHGRADE
—HYDRO MULCH SOIL STABILIZATION 11-7-12
—GEO WALL INSTALLATION 860% COMPLETE
GRADING CONTINUING IN CONJUCTION: WITH GEO
WALL. .
—COMPACTION TRACKING & CURLEX BLANKETSIN
PLACE BEFORE NEXT RAIN EVENT
. —ROCKERY WALLS AT SLOPES & WETLANDS IN
PLANCE 11-14-12, :
—~TREE GRINDING ON SLOPES 11-13-12

%"e

ROCK CHECK DAMS ADDED
11—26-12 BETWEEN HEAD
WALL & HEAVY VEGETATION

PUMP LOCATION B

WINTERIZED FOR CONSTRUCTION PARKING

: STABILIZER ON 11=7—-12

—REAPPLIED ADDITIONAL HYDRO MULCH

STABILIZER WITH SEED ON 11-13—12.
NS

SILT FENCE

11-26—-12

11-12—12

—CLEAN WATER DIVERSION OF WATER
FROM WEST SIDE OF SIERRA COLLEGE
THRU DRAINAGE SYSTEM.

—PLUGGED CULVERTS TO CONTAIN ON
SITE WATER :

Tvrh St i ’%:«s At
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“It’s good busz’néss to do business with an AGC member” cALIFURNIA

The VOICE of the Consmuction Industry

OFFICERS

Randy Douglas, President

Curt Weltz, Senior Vice President

Jon Ball, Vice President

John Douglas, Treasurer

John Nunan, Immediate Past President
Thomas Holsman, CEQ

STATE OFFICE

3095 Beacon Boulevard

West Sacramento, CA 95691

(916) 371-2422 / Fax (916) 371-2352
E-mail: agcsac@age-ca.org

REGIONAL OFFICES

Northern California

1390 Willow Pass Road, Suite 1030
Concord, CA 94520

(925) 827-2422 / Fax (925) 827-4042
E-mail: agcnorth@age-ca.org

Southern California

1906 W. Garvey Avenue South, Suite 100
‘West Covina, CA 91790

(626) 608-5800 / Fax (626) 608-5810
E-mail: agcsouth@age-ca.org

DISTRICTS

Eureka and Shasta
(916) 371-2422 / Fax (916) 371-2352
E-mail: ageredding@age-ca.org

. Delta-Sierra
(916) 371-2422 / Fax (916) 371-2352
E-mail: agesac@age-ca.org

North Bay
(925) 827-2422 / Fax (925) 827-4042
E-mail: agenorth@age-ca.org

San Francisco Bay Area
(925) 827-2422 / Fax (925) 827-4042
E-mail: agenorth@age-ca.org

Santa Clara
(408) 727-3318 / Fax (408) 727-7567
E-mail: agenorth@age-ca.org

Monterey Bay
(925) 827-2422 / Fax (925) 827-4042
E-mail: agenorth@age-ca.org

San Joaquin
(559) 252-6262 / Fax (559) 252-6294
E-mail: agcfresno@age-ca.org

: Tri-Counties
(805) 388-7330 / Fax (805) 388-7329
E-mail: agctrico@age-ca.org

. Los Angeles
(626) 608 5800 f Fax (626) 608-5810
! E-mail: agcsouth@age-ca.org

: Orange County
{949) 453-1480 / Fax (949) 453-1580
E-mail: agcsbo@age-ca.org

Riverside/San Bernardino
(909) 885-7519 / Fax (909) 381-4047
E-mail: agesho@agce-ca.org

VIA EMAIL AND USPS

Kenneth Landau

Advisory Team

Central Valley Regional Water Quality Control Board
11020 Sun Center Drive, Suite 200,

Rancho Cordova, CA 95670
klandau@waterboards.ca.gov

Patrick Pulupa, Staff Counsel, Advisory Team -

State Water Resources Control Board, Office of Chief Counsel
1001 I Street,

Sacramento, CA 95814

ppulupa@waterboards.ca.gov

Re: Comments on Proposed Administrative Civil Liability Order No. R5-
2013-0519 ‘

Dear Mr. Landau and Mr. Pulupa:

Associated General Contractors (AGC) of California has been the voice of the
construction industry since 1920. We are an organization of construction firms
and industry-related companies committed to improving our physical '
environment through our commitment to the principles of Skill, Integrity and
Responsibility. We represent over 1,000 contractors, specialty, and associate
member companies throughout California.

While AGC of California does not normally comment on individual enforcement
actions, the proposed penalty action in Order No. R5-2013-0519 against
Donahue Schriber Asset Management Corporation for the Rocklin Crossings
Project in Placer County, California, raises issues due to the precedent that this
penalty action could set, which is contrary to State policy. ‘

A. Using $10 per gallon for Construction Stormwater penalties is
not consistent with the State Water Board’s Enforcement
Policy.

AGC of California strongly objects to the Regional Wateeruality Control
Board’s use of $10 per gallon as a base amount to compute the proposed penalty
for the alleged discharge violations in ACL No. R5-2013-0519 against Donahue

THE ASSOCIATED GENERAL CONTRACTORS OF CALIFORNIA,INC.
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Schriber. The State Water Resources Control Board’s 2010 Enforcement Policy clearly states
that a maximum amount of $2.00 per gallon should be used to determine the per gallon penalty
amount for storm water. This is the rule, except in cases where explicit findings, supported by
evidence demonstrate that “where reducing these maximum amounts results in an
inappropriately small penalty, such as dry weather discharges or small volume discharges that
impact beneficial uses” and that in those instances, “a higher amount, up fo the maximum per
gallon amount, may be used.” (See 2010 Enforcement Policy, p. 14 (emphasis added).) Since
this was not a dry weather discharge and the draft penalty document does not seem to include
any conclusive findings or evidence that beneficial uses were actually impacted, the use of $10
per gallon is inconsistent with the express language of the Enforcement Policy.

Further, the Regional Board cannot allege that the amount released in this matter is not a “high
volume discharge” that should not be given the per gallon reduction set forth in the Enforcement
Policy, because other recent Administrative Civil Liability (“ACL”) Complaints with a lower
volumes than the one at issue at Rocklin Crossings (76,613 gallons) used $2 per gallon —
namely, this Regional Board’s own Cascade Crossing, ACL No. R5-2013-0520 (37,500 gallons)
for the same storm event as the one in Rocklin Crossing, and Placenta-Yorba Linda Unified
School District, ACL No. R8-2010-0024 (55,887 gallons).

B. Using $10 per gallon for Construction Stormwater penalties is not consistent
with other Construction Stormwater ACLs.

The State Water Board’s Enforcement Policy strives “consistent enforcement” statewide. (2010
Enforcement Policy at pg. 1.) Thus, the stated goals of the Enforcement Policy are:

“...to protect and enhance the quality of the waters of the State by defining an
enforcement process that addresses water quality problems in the most efficient,
effective, and consistent manner. In adopting this Policy, the State Water Board intends
to provide guidance that will enable Water Board staff to expend its limited resoutces in

- ways that openly address the greatest needs, deter harmful conduct, protect the public,
and achieve maximum water quality benefits. Toward that end, it is the intent of the State
Water Board that the Regional Water Boards’ decisions be consistent with this Policy.

(Id. at pg. 1. (emphasis added).) Thus, all discharge penalties in similar construction stormwater
matters should be determined in a manner consistent with the express goals and intent of the
2010 Enforcement Policy. The currently proposed ACL No. R5-2013-0519 fails to meet that
consistency requirement.

Every construction stormwater ACL penalty found that was imposed since the 2010 Enforcement
Policy was adopted in 2010 has used $2.00 per gallon as the starting point, except one, for EI-
PLA 75 LLC, ACL No. R8-2010-0025, which used $3.00. In the EI-PLA matter, which had a
larger discharge of 101,631 gallons, and higher culpability and history of violations factors, the
penalty came out at $197,367, which is less than the amount proposed against Donahue Schriber
for a smaller discharge volume. In addition, in the EI-PLA matter, the Regional Board did not
automatically jump from $2 per gallon to the maximum of $10, but used a lesser amount of $3
per gallon (although no express justification was included for this value).
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In this one instance in the EI-PLA matter where a higher amount of $3 was used, the ACL
followed a number of enforcement actions against the Discharger by the City of Placentia (see
ACL Order No. R8-2010-0025 at pg. 2, para. 5.b.), two Stop Work Orders, a Cease and Desist
Order, two citations totaling $300 (id.), and two Notices of Violation from the Santa Ana
Regional Board (id. at pg. 3, para. 5.d. and pg. 4, para. 5.k.). That Complaint cited a litany of
alleged violations, including failing to employ effective erosion and sediment controls despite
numerous warnings and inspections, and failing to implement effective tracking and perimeter
controls, effective trash and waste management controls, and adequate storm drain protection
among other violations. (See id. (R8-2010-0025).) The numerous and repeated violations in the
EI-PLA case are not found in the facts for the Rocklin Crossings case.

For the reasons set forth above, AGC strongly recommends ACL No. R5-2013-0519 must be
recalculated using a $2.00 per gallon base amount prior to adoption in order to be consistent with
the Enforcement Policy and with other ACLs issued both statewide and in this region.

Respectfully submitted,

.Thomas T. Holsman

CEO
AGC of Callfornla
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September 4, 2013

Mr. Kenneth Landau, Advisory Team

Central Valley Regional Water Quality Control Board
11020 Sun Center Drive, Suite 200,

Rancho Cordova, CA 95670

Mr. Patrick Pulupa, Staff Counsel, Advisory Team

State Water Resources Control Board, Office of Chief Counsel
1001 | Street,

Sacramento, CA 95814

Subject: Comments on need for consistent, statewide application of Enforcement Policy as raised by
proposed Administrative Civil Liability (ACL) Order No. R5-2013-0519

Dear Advisory Team Members, Mr. Landau, and Mr. Pulupa:

The California Stormwater Quality Association (CASQA) is taking this opportunity to comment on
a matter raised by the pending enforcement action referenced above. As a matter of policy, CASQA
generally only comments on regional issues that have the potential to be precedent setting or that
appear to deviate from statewide policy with little or no justification provided. We want to clarify
that we are not commenting on the merits of the enforcement action but rather on the application of
the Enforcement Policy (Policy). CASQA is concerned the ACL before you either deviates from the
State Water Board’s Policy and/or raises important questions regarding interpretation and
application of this relatively new Policy to the development of ACL penalties.

Classification of the discharge in the subject ACL is not consistent with prior application of the
High Volume Discharges section of the State Water Board’s 2010 Enforcement Policy

In the proposed penalty for the alleged discharge violations in ACL No. R5-2013-0519, the Regional
Water Board proposes to use $10 per gallon to compute a base liability amount even though the
2010 Enforcement Policy states that a maximum amount of $2 per gallon should be used to
determine the per gallon penalty amount for “high volume discharges,” including stormwater (the
discharge volume in the subject ACL is 76,613 gallons):

“Since the volume of sewage spills and releases of stormwater from construction sites and
municipalities can be very large for sewage spills and releases of municipal stormwater or
stormwater from construction sites, a maximum amount of $2.00 per gallon should be used with
the above factor to determine the per gallon amount for sewage spills and stormwater.” (2010
Enforcement Policy at pg. 14 (emphasis added).)

P.O.Box 2105  Menlo Park  CA 94026-2105  469.366.1042 www.casqa.org  info@casqa.org



CASQA Comments on application of Enforcement Policy as raised by proposed ACL

While the Enforcement Policy does not define a “high volume discharge” it appears that a
stormwater discharge over 1,000 gallons could be considered a “high volume discharge” that
receives the per gallon reduction set forth in the Enforcement Policy. This is consistent with the
Enforcement Policy’s removal of the first 1,000 gallons from the penalty equation. Further, this
is consistent with other recent ACL complaints that alleged lower volumes than the 76,613
gallons in the subject ACL were “high volume discharges” subject to the $2 per gallon
assessment. (See e.g., ACL No. R5-2013-0520 (37,500 gallons); ACL No. R8-2010-0024
(55,887 gallons).)

Using $10 per gallon is not consistent with other construction stormwater ACLs

The State Water Board’s Enforcement Policy strives to have enforcement actions be consistent
statewide. (2010 Enforcement Policy at pg. 1.) The 2010 Enforcement Policy reiterates this
theme of ensuring that enforcement actions are consistent throughout California.

* p.1“Timely and consistent enforcement of these laws is critical”; “create a fair and
consistent statewide approach to liability assessment”;

* p. 2 Chapter Heading - “FAIR, FIRM, AND CONSISTENT ENFORCEMENT”; “Water
Boards shall strive to be fair, firm, and consistent”; “Water Board orders shall be
consistent”; “Water Boards shall implement a consistent and valid approach”; “providing
consistent treatment for violations that are similar in nature”;

* p. 9 “the public expect them to fairly and consistently implement”;

* p. 10 “a consistent outcome can be reasonably expected using this Policy”; “Be assessed in
a fair and consistent manner”;

* p. 32 “In order to provide a consistent approach to enforcement throughout the State,
enforcement orders shall be standardized to the extent appropriate.”

Based on this emphasis in the Enforcement Policy, CASQA believes Regional Water Boards
must adopt similar penalties for comparable construction stormwater discharges, and must
determine these penalties in a manner consistent with the stated goals, intent, and applicable
sections of the 2010 Enforcement Policy. The proposed ACL No. R5-2103-0519 does not
appear to meet this requirement for consistency without supporting information of why this
action deserves to be assessed differently’.

Construction stormwater ACL penalties adopted since the effective date of the 2010
Enforcement Policy have all used $2 per gallon as the starting point, except one; EI-PLA 75
LLC, ACL No. R8-2010-0025, used $3 per gallon. The EI-PLA case had a history of violations
and other contributing factors that were considered in the determination of the penalty. The
record for ACL No. R5-2013-0519 does not make a similar demonstration of additional factors
that would warrant a higher per gallon penalty.

! The only justification provided for not using the High VVolume Discharges section of the Policy appears to be
the statement “While the Enforcement Policy states that a lower initial per-gallon value may [Note: Policy states
“should”] be used for “high volume” discharges, for this case, Water Board staff do not recommend using less than
$10/gallon in the initial penalty calculation, given the relatively small volume of discharge on 30 November 2012
and the beneficial uses of the receiving water.” (Page 3, Attachment A, Administrative Civil Liability Complaint
R5-2013-0519).
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CASQA Comments on application of Enforcement Policy as raised by proposed ACL

For the reasons given in this letter, we urge the Regional Water Board to classify the subject
discharge as a high volume discharge subject to the maximum $2 per gallon penalty amount to
be consistent with the Enforcement Policy and with other past construction stormwater ACLs, or
make clear in the record why this discharge warrants staff taking such an extraordinary exception
to the clear direction provided in the Policy.

Additionally, given the important questions raised in the development of the subject ACL
regarding interpretation and application of the Enforcement Policy to high volume discharges of
municipal and construction site stormwater, CASQA recommends a discussion between Office
of Enforcement, CASQA, and other appropriate parties. The purpose of the discussion would be
to provide clarity regarding application of the “high volume discharges” section of the
Enforcement Policy.

Thank you for the opportunity to provide comments. Please contact Geoff Brosseau, our
Executive Director, at (650) 365-8620 if you have any questions or need additional information,
or me at (714) 955-0670.

Sincerely,

[t o

Richard Boon, Chair
California Stormwater Quality Association

cc: Steve Rosenbaum, Central Valley Regional Water Board
Wendy Wyels, Central Valley Regional Water Board
Pamela Creedon, Central Valley Regional Water Board
CASQA Construction Subcommittee, Executive Program Committee, Board of Directors
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DOWNEY BRAND LLP

MELISSA A. THORME (Bar No. 151278)
621 Capitol Mall, 18th Floor

Sacramento, CA 95814-4731

Telephone: (916) 444-1000

Facsimile: (916) 444-2100
mthorme(@downeybrand.com

Attorneys for
S.D. DEACON OF CALIFORNIA

BEFORE THE CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
FOR THE CENTRAL VALLEY REGION

ACLC No. R5-2013-0519

In the Matter of:

S.D. Deacon’s Submission of Evidence and
DONAHUE SCHRIBER ASSET Policy Statements and Designation of
MANAGEMENT CORPORATION Witnesses
FOR ROCKLIN CROSSINGS,

PLACER COUNTY, Administrative Civil
Liability Complaint No. R5-2013-0519

Pursuant to the Advisory Team’s Hearing Procedures, the designated parties were
required to submit witness designations, evidence and policy statements, including following
information:

1. All evidence (other than witness testimony to be presented orally at the
hearing) that the Designated Party would like the Central Valley Water Board to consider.
Evidence and exhibits already in the public files of the Central Valley Board may be
submitted by reference, as long as the exhibits and their location are clearly identified in
accordance with California Code of Regulations, title 23, section 648.3. Board members
will not generally receive copies of materials incorporated by reference unless copies are
provided, and the referenced materials are generally not posted on the Board’s website.

2. All legal and technical arguments or analysis.

3. The name of each witness, if any, whom the Designated Party intends to

1
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call at the hearing, the subject of each witness’ proposed testimony, and the estimated
time required by each witness to present direct testimony.

4. The qualifications of each expert witness, if any.

I. S.D. DEACON’S EVIDENCE AND EXHIBITS

The following exhibits and evidence, authenticated and attached to the Declaration of

Andy Van Veldhuizen filed herewith, are being submitted by S.D. Deacon':

A. Site map delineating the pre-incident SWPPP map into several sub-shed areas.

B. Copies of the Rain Event Action Plans (REAPs) prepared by TSM on November
26-29, 2012 in preparation for the storm event discussed in the ACL Complaint.

C. Rain Gauge Log Sheet for the Rocklin Crossings site for November 1, 2012 to
December 5, 2012 and other rainfall information.

D. State Water Resources Control Board’s Enforcement Policy adopted in 2009 and
approved for state law purposes on May 20, 2010 (taken from SWRCB’s website at

http://www.waterboards.ca.gov/water_issues/programs/enforcement/docs/enf policy finallll

709.pdf, last accessed on September 4, 2013.)

E. ACL Complaint No. R5-2013-0520 ACL issued by the Central Valley Regional
Water Quality Control Board to HBT of Saddle Ridge LLC for the Cascade Crossing
construction site on March 4, 2013, which was downloaded from the site:

www.swrcb.ca.gov/.../cascade crossing/r5-2013-0520 enf.pdf and Attachment A from

downloaded from the site:

http://www.swrcb.ca.gov/rwqeb5/board decisions/tentative orders/cascade crossing/r5-

2013-0520_att a.pdf (last accessed on September 4, 2013), and for which S.D. Deacon

requests official notice be taken.
F. ACL Complaint No. R8-2010-0024 issued to the Placentia-Yorba Linda Unified

School District on June 10, 2010, which was downloaded from the following website:

!'S.D. Deacon also incorporates by reference the exhibits, evidence and arguments submitted by Donahue Schriber.

2 This Policy is more akin to a regulation than evidence in this matter, thus S.D. Deacon requests official notice be
taken of the existence and content of this Policy.

2

S.D. DEACON’S SUBMISSION 217: SEVIDENCE, POLICY STATEMENTS, AND WITNESSES




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

http://www.swrcb.ca.gov/rwqcb8/board decisions/adopted orders/orders/2010/10 024 ACL

C_Placentia-Yorba_Linda_USD.pdf (last accessed on September 4, 2013), and for which S.D.

Deacon requests official notice be taken.
G. ACL Complaint No. R8-2010-0023 issued to EI-PLA 75, LLC cn May 27, 2010,
which was downloaded from the following website:

http://www.waterboards.ca.gov/rwgcb8/board decisions/adopted orders/orders/2010/10 025

ACLC_EI-PLA75LLC.pdf (1ast accessed on September 4, 2013), and for which S.D. Deacon

requests official notice be taken.
H. SWRCB Order No. 2009-0009-DWQ, amended by 2010-0014-DWQ & 2012-
0006-DWQ), located from

http://www.waterboards.ca.gov/water issues/programs/stormwater/docs/constpermits/wgo 20

09 _0009_complete.pdf (last accessed on September 4, 2013), and for which S.D. Deacon

requests official notice be taken.

1I. LEGAL AND TECHNICAL ANALYSIS AND ARGUMENT

A. FACTUAL BACKGROUND

S.D. Deacon provides general contractor services to the Legally Responsible Perscn
(LRP) and site owner Donahue Schriber for the Rocklin Crossings construction site. (See
Declaration of Andy Van Veldhuizen (Van Veldhuizen Decl.) at § 3.) The Qualified SWPPP
Developer (QSD) for this site was Daniel Taylor of RSC Engineering and the Qualified SWPPP
Practitioner (QSP) for the site was Dave Clayson of Total Site Maintenance (TSM). (/d.) The
QSD was responsible for the day-to-day upkeep of the site’s Storm Water Pollution Prevention
Plan (SWPPP) and any required SWPPP amendments; while the QSP was responsible for
observation and inspection activities, required sampling, and providing sediment and erosion
control recommendations. (1d.)

Stormwater discharges from this site are regulated by the General Permit for Storm Water
Discharges Associated with Construction and Land Disturbance Activities, Order No. 2009-0009-

DWQ, as amended by Order No. 2010-0014-DWQ, issued by the California State Water

3
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Resources Control Board (hereinafter “Construction Stormwater General Permit”). (Van
Veldhuizen Decl. at § 4; Exhibit H.) Notices of Intent (NOIs) to be covered under the
Construction Stormwater General Permit were submitted by the LRP in mid-July of 2012. (See
id.; see also Prosecution Team Exhibits 27, 32, 50, 57, 59, 66, 83 and 84.) The original SWPPPs
for this construction site, dated July 11, 2012, were prepared by RSC Engineering. (See id.; see
also Prosecution Team Exhibits 31, 49, 67, and 82.) The SWPPPs were submitted, as required by
the Construction Stormwater General Permit, to the Regional Quality Control Board for the
Central Valley Region (Regional Board) via the Storm Water Multiple Application and Reporting
Tracking System (SMARTS). (Id.; see also Prosecution Team’s Evidence List, indicated these
were “Documents located in SMARTS Database.”)

The Rocklin Crossings construction site consists of approximately 50.4 acres and is
located on the southeast corner of Interstate 80 and Sierra College Boulevard in Rocklin,
California. (Van Veldhuizen Decl. at § 5.) The main project site is located approximately 1,000
feet north of Secret Ravine. (/d.) Prior to construction, storm water runoff generated from the site
sheet flowed into a number of offsite ephemeral drainages that ultimately discharged into Secret
Ravine. (Id.)

Since the commencement of construction, the site has been mass graded into two onsite
watersheds, Shed A and Shed B (See Van Veldhuizen Decl. at §6; Exhibit A (Site Map)). Until
mid-December 2012, Shed A sheet-flowed in a north to south direction, to numerous low spots,
where any accumulating water was then pumped to Basin A to allow for settlement prior to
discharge. (/d.) Shed B also sheet-flowed to various low spots and then was captured, pumped
and transported to Basin A. Basin A then discharged indirectly to Secret Ravine. (Id.)

Throughout the site, good housekeeping BMPs were deployed, such as those listed below,
and good housekeeping practices were followed to ensure storm water runoff did not come into
contact with waste or hazardous materials. (Van Veldhuizen Decl. at § 7.)

o A self-contained tire wash was installed at the entrance.

e All sanitation facilities were located away from watercourses and storm drains, and

4
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vehicles.

e Waste disposal containers were covered.

e Hazardous and waste materials were stored in a manner that would eliminate the

potential for these materials to come into contact with storm water runoff,

In addition, other BMPs were in place including, among other things, sediment control
BMPs. (Van Veldhuizen Decl. at § 8.) The site had been inspected by Regional Board staff and
S.D. Deacon was in regular communication with Regional Board staff about activities and BMPs
at the site. (/d.) When substantive modifications to the SWPPP were made or BMPs needed to
be altered substantially, revisions to the SWPPP were uploaded to SMARTS. (See id.; see also
Prosecution Team Exhibits 39-41, 43, and 70.)

Prior to the storm event at issue, Rain Event Action Plans (REAPs) were prepared. (See
Van Veldhuizen Decl. at § 9; Exhibit B.) The events in question took place on November 30th,
2012. (Van Veldhuizen Decl. at §9.)

During the 23-hour period leading up to these events, beginning 8:00 AM on November
28th and ending 7:00 AM on November 29th, the rain gauge present on the site indicated that the
site had received 0.75 inches of rain. (Van Veldhuizen Decl. at § 10; Exhibit C.) During the
inspection that occurred the morning of November 29th, the BMPs implemented on the site were
effectively controlling the discharge of sediment from the site. (Van Veldhuizen Decl. at q 10.)
The Contractor performed BMP maintenance as necessary and continued pumping operations,
removing water from low containment areas to transport sediment laden water to Basin A. (/d.)

During the 96-hour period, starting at 5:00 AM on November 30th through 7:00 AM
December 2nd, the site received an additional approximately 6.25 inches of rain. (Van
Veldhuizen Decl. at § 11.) During an inspection that occurred at 5:30 AM on November 30,
2012, it was observed that although heavy rain was occurring, the BMPs and runoff control
measures on the site were effectively managing storm water runoff and controlling the discharge
of sediment. (/d.)

By 8:00 AM, the storm event overwhelmed the BMPs at the site since the storm was large

enough to exceed the 5-year, 24-hour Compliance Storm Event size identified in the Construction
5
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Stormwater General Permit.> (See Veldhuizen Decl. at § 13; see also Exhibit K (RSC Summary
Memo) at p. 2 (“the average rainfall intensity experience the morning of November 30
significantly exceeded the average intensity of a 5 year-24 hour storm....the documented storm
intensity exceeds the average storm intensity of a 25 year, 24 hour storm event.”).)

Due to the very heavy rain and associated storm water accumulation, at one location
located near Basin A a constructed berm breached, resulting in sediment laden water
overwhelming a protected outlet culvert located on the south side of the as yet to be constructed
detention basin. Immediately upon the identification of this issue, repairs to the berm were
initiated and the culvert was plugged to prevent future discharges. (Van Veldhuizen Decl. at
12.)

While the Contractor was addressing the berm breach, the containment area located at the
west end of Dominguez Loop also began to become overwhelmed due to the severe rains the site
was experiencing. (Van Veldhuizen Decl. at § 13.) Normally, runoff accumulating in the
containment area was pumped into a water truck that then transported the water to Basin A. (Id.)
However, due to the heavy amount of rainfall occurring in a short period of time, the containment
area was overwhelmed resulting in the discharge of water that caused eventual eroding of an
earthen dike that had been constructed to prevent storm water runoff from leaving the site. (Id.)
Immediate efforts were initiated to repair the dike, and the flow of storm water runoff was
partially stopped by 10:00 a.m. when the rock berm was reconstructed, and completely halted just
over an hour later at approximately 11:15 a.m. (Id.) As a temporary measure, the dike was
immediately protected with Visquine. (/d.) The Contractor had also immediately contacted a
subcontractor to request the instantaneous deployment of a dozer to re-grade the dike higher and

wider. Re-grading of the dike began at 11:00 AM. (/d.) By the end of the day, on November 30,

* Under the Construction Stormwater General Permit, Risk Level 3 discharges are exempt from receiving water
monitoring to determine compliance with Numeric Effluent Limitations, including those for turbidity, if rainfall is
equal to or greater than a 5-year, 24-hour storm. (See Exhibit H (Permit) at p. 30, Provision V.C.3.) Arguably, a
Risk Level 2 site, such as Rocklin Crossings (see Prosecution Team Exhibits 30, 56, 63, and 79), should be exempt
from compliance with Numeric Action Levels in a similar size storm event. Case law has recognized that larger
storm events may exceed “the capacities of available BMPs to minimize discharges.” (See accord California
Building Industry Association v. SWRCB, Judgment in Case No. 34-2009-800000338-CU-WM-GDS at p. 9, lines 23-
25; see also Exhibit H (Permit) at 25-26 (upset defense).)
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2012, the dike had been completely reconstructed. (Id.) Much of the sediment that left the site
was stopped by heavy vegetation prior to reaching Secret Ravine and, where accessible, this
sediment was protected with straw blankets, straw wattles, rock bags, and hydro-seeding. (Van
Veldhuizen Decl. at § 14.)

In addition to the dike repair, the Contractor also ordered a 6-inch pump to be delivered
the following day (December 1, 2012). (Van Veldhuizen Decl. at § 15.) This larger pump was
used to pump water from the containment area, located within Dominguez Loop, to Basin A. (Id.)
The 6-inch pump was on site by 7:00 AM on December 1, 2012, the day after the incident. (Id.)
Pumping began by 9:30 AM and was continued through the weekend. (1d.)

To eliminate the potential for further discharges of sediment, the Contractor worked
diligently to implement additional BMPs on the site. (Van Veldhuizen Decl. at § 16.)
Immediately after the event, a long term corrective action strategy was developed and provided to

Regional Board staff on December 10, 2012, that included:

. The construction of an additional basin to increase storm water storage capacity.

. Placement of additional pumps and associated piping to transport water to the
basin.

. The implementation of a phased grading plan to make the site more manageable in
regards to management of storm water runoff.

. The application of additional erosion control measures.

. Construction of all-weather access roads.

. Obtaining additional support from storm water consultants (Supplemental QSP) as
a QA/QC oversight of the contracted QSP and QSD to review and supplement the
SWPPP. (Id.)

In addition, on the day of the incident, November 30, 2012, the Contractor contacted
Active Treatment Systems, Inc. to provide an Active Treatment System (ATS) to treat storm
water generated from the site. (Van Veldhuizen Decl. at § 17.) Between December 5-10, 2012, a
second basin, Basin B, was also constructed to provide additional onsite storage. (Id.) Runoff
was pﬁmped to Basin B for holding and then transferred to Basin A for treatment by the ATS.
(Id.) Active Treatment Systems, Inc. prepared an ATS Plan that was submitted to the Regional
Board for approval per the requirements of the Construction Stormwater General Permit. (Id.)

The system described in the ATS Plan and implemented on site was designed to accommodate a
7
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10-year, 24-hour storm event (4 inches of rain) and drain in less than 72-hours. (/d.) The ATS
Plan was uploaded to SMARTSs on December 11, 2012 (Prosecution Team Exhibit 33) and
approval of the plan was obtained from the Regional Board on December 12, 2012. (/d.)
Deployment of the ATS was on December 10, 2012 and the system was fully operational on
December 18, 2012. (Id.) The ATS discharged indirectly to Secret Ravine. (/d.)

For the remainder of the 2012/13 storm season, storm water accumulating within
Dominguez Loop was pumped by the 6-inch pipe to either Basin A or Basin B. (Van Veldhuizen
Decl. at § 18.) If Basin A had capacity and was not in the process of actively treating storm
water, water was pumped to Basin A. (/d.) If Basin A did not have capacity, water was pumped
to Basin B and stored until such time that the water was pumped to Basin A for pre-treatment and
settlement. (Id.) The chemical additive Chitosan was added to the water in Basin A to aid in
flocculation of the sediment particles. (/d.) Once the appropriate amount of flocculation had
occurred, sediment settled out within the basin. (/d.) Water was then transferred to a series of
baker tanks for additional ATS treatment and then was finally processed through a series of sand
filters that removed the remaining sediment and the chemical additive prior to discharge. (Zd.)

For the end of last rain season, the treatment system worked as intended and in
compliance with the ATS requirements indicated in the Construction Stormwater General Permit.
(See accord Prosecution Team Exhibits 34-38, 42.) (Van Veldhuizen Decl. at  19.) For the
upcoming rain season, the large permanent detention basin will be finalized and used to store any
stormwater coming off of the whole site. (/d.)

Despite having many meetings with Regional Board staff and being very cooperative and
open, Donahue Schriber and S.D. Deacon were unable to come to an acceptable settlement of this
matter. S.D. Deacon’s challenge to this enforcement action mainly hinges on the ACL
Complaint’s inconsistency with the State Water Board’s Enforcement Policy and its requirements
related to assessments of penalties on a dollars per gallon basis. (See Van Veldhuizen Decl. at
20; Exhibit D (Enforcement Policy) at p. 14; see also comment letters filed with the Advisory
Team from the Building Industry Legal Defense Foundation (Sept. 3, 2013), and from the

Associated General Contractors of California (August 1, 2013).) Had the proposed penalty been
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more reasonable and consistent with the Enforcement Policy and other ACLs in this region and
statewide, S.D. Deacon would not have requested Designated Party status and this hearing may

not have been necessary. (See Van Veldhuizen Decl. at § 20; Exhibits E-G (other ACLs).)

B. RELEVANT LEGAL BACKGROUND

1. The 2010 Enforcement Policy’s Per Gallon Assessment

In 2009, the State Water Resources Control Board (“SWRCB”) updated and adopted its
2002 Enforcement Policy, which was approved by the Office of Administrative Law on May 20,
2010. (See Exhibit D (2010 Enforcement Policy), attached to Van Veldhuizen Decl.) One of the
modifications to that policy was to move away from using the statutory maximum amount of
$10.00 per gallon set under Water Code section 13385(c)(2)* for the baseline penalty calculation
for certain categories of discharges because historic penalty actions for certain types of discharges
(stormwater discharges, and sewer and recycled water spills) were previously set too high for
these categories. (Compare to 2002 Enforcement Policy using $10 per gallon, which can be
found at the following site:

(http://www.swrcb.ca.gov/water_issues/programs/enforcement/archived.shtml at p. 22 (“Up to

$10,000 per day of violation plus an additional liability of $10 per gallon for each gallon over

1,000 gallons where there is a discharge that is not cleaned up.”)(emphasis added).) The result
was the following language related to a lower per gallon amount imposed for discharges of

stormwater, recycled water, and sewer spills larger than 1000 gallons:’

“The Water Boards shall apply the above per gallon factor to the maximum per gallon
amounts allowed under statute for the violations involved. Since the volume of sewage spills and
releases of stormwater from construction sites and municipalities can be very large for sewage
spills and releases of municipal stormwater or stormwater from construction sites, a maximum

4 Water Code section 13385(c) states: “Civil liability may be imposed administratively by the state board or a
regional board pursuant to Article 2.5 (commencing with Section 13323) of Chapter 5 in an amount not to exceed the
sum of both of the following:

(1) Ten thousand dollars ($10,000) for each day in which the violation occurs.

(2) Where there is a discharge, any portion of which is not susceptible to cleanup or is not cleaned up, and
the volume discharged but not cleaned up exceeds 1,000 gallons, an additional liability not to exceed ten dollars
($10) multiplied by the number of gallons by which the volume discharged but not cleaned up exceeds 1,000 gallons.

5 Arguably, any discharges above 1000 gallons should be considered “high volume discharges” under the 2010
Enforcement Policy since gallonage below that amount is not charged any per gallon penalty. (See accord Water
Code section 13385(c)(2); Exhibit D at p. 14.)

9
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amount of $2.00 per gallon should be used with the above factor to determine the per gallon
amount for sewage spills and stormwater. Similarly, for releases of recycled water that has been
treated for reuse, a maximum amount of $1.00 per gallon should be used with the above factor.
Where reducing these maximum amounts results in an inappropriately small penalty, such as dry
weather discharges or small volume discharges that impact beneficial uses, a higher amount, up to
the maximum per gallon amount, may be used.” (See Exhibit D at p. 14 (emphasis added).)

2. The 2010 Enforcement Policy’s Consistency Requirements

The 2010 Enforcement Policy contains numerous references to the requirement and goal
that Water Board enforcement actions throughout California be consistent. (See accord Exhibit D

(Enforcement Policy) at p. 1 (“"Timely and consistent enforcement of these laws is critical”;

“create a fair and consistent statewide approach to liability assessment™); p. 2 (Chapter Heading -

“FAIR, FIRM, AND CONSISTENT ENFORCEMENT?”; “Water Boards shall strive to be fair,

firm, and comsistent™; “Water Board orders shall be consistent™; “Water Boards shall implement

3%, G

a consistent and valid approach”; “providing consistent treatment for violations that are similar

in nature”); p. 9 (“the public expect them to fairly and consistently implement™); p. 10 (“itis a

goal of this Policy to establish broad consisteney in the Water Boards’ approach to

39, ¢

enforcement”; “provide a consistent approach and analysis of factors to determine administrative
civil liability “; “a consistent outcome can be reasonably expected using this Policy”; “Be

assessed in a fair and consistent manner”; “this chapter provides the decision-maker with a

methodology for arriving at a liability amount consistent with these objectives™); p. 32 (“In order

to provide a consistent approach to enforcement throughout the State, enforcement orders shall
be standardized to the extent appropriate.”).) Thus, the Enforcement Policy requires that the
Regional Board ensure that this ACL imposes a penalty similar to those imposed in other
construction stormwater matters, and that the liability factors are determined in a manner
consistent with the express goals and intent of the 2010 Enforcement Policy. The currently

proposed ACL No. R5-2013-0519 fails to meet this consistency requirement.

C. THE PROPOSED ACL IS INCONSISTENT WITH THE CLEAR TERMS OF THE
ENFORCEMENT POLICY RELATED TO PER GALLON ASSESSMENTS.

In the proposed discretionary penalty for the alleged discharge violations in ACL No. R5-

2013-0519 against Donahue Schriber, the Prosecution Team used $10 per gallon to compute the

~ base liability amount. (See ACL No. R5-2013-0519, Prosecution Team Exhibit 13, at pp. 7-8,

10
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and Attachment A at pp. 3-4.) The justification for the use of this amount was as follows:

“An estimated volume of 76,613 gallons of turbid storm water was discharged from two
locations on 30 November 2012. The maximum civil liability allowed under Water Code
section 13385 is $10 per gallon for discharges. While the Enforcement Policy states that a
lower initial per-gallon value may be used for “high volume” discharges, for this case,
Water Board staff do not recommend using less than $10/gallon in the initial penalty
calculation, given the relatively small volume of discharge on 30 November 2012 and the
beneficial uses of the receiving water.” (/d. at p. 3.)

The statutory maximum of $10 per gallon should not have been used in this case. Instead,
the Enforcement Policy makes clear that, for sewage spills and stormwater, a maximum of $2 per
gallon should be used. This is the mandate unless findings have been made, supported by
reasoning and evidence cited in the ACL Complaint, that the penalty is inappropriately small and
that the discharge was either a dry weather discharge or a small volume discharge that impacts
beneficial uses. In this case, for the reasons set forth below, S.D. Deacon respectfully requests
that the proposed penalty be recalculated consistent with the requirements of the Enforcement

Policy, using $2 per gallon.

D. THE PROSECUTION TEAM FAILED TO PROVE ANY HARM TO BENEFICIAL USES
OR PROVIDE ANY JUSTIFICATION FOR A HIGHER PER GALLON AMOUNT.

The Enforcement Policy only allows a maximum per gallon amount for stormwater
discharges above the mandated $2 per gallon “[w]here reducing these maximum amounts results

in an_inappropriately small penalty, such as_dry weather discharges or small volume discharges

that impact beneficial uses.” (See Exhibit D at p. 14 (emphasis added).) The Prosecution Team

failed to demonstrate that the use of $2 per gallon in its calculation would result in an
“inappropriately small penalty.” Further, the discharge in question was not a “dry weather
discharge” since it occurred during a very large rain event. (See Van Veldhuizen Decl. at ] 11-
13.) Finally, the Prosecution Team failed to demonstrate this was a “small volume discharge” or
that the discharge would “impact beneficial uses.” In fact, S.D. Deacon and Donahue Schriber’s
fisheries expert in this case, Dr. Michael Bryan, concluded that “level of impact, should any
impact to aquatic life have occurred, would have been sufficiently small in magnitude, duration,
and geographic extenf that no appreciable harm to any of the populations of aquatic organisms

using Secret Ravine would have occurred.” (See Donahue Schriber’s Exhibit I at p. 11; see also

11
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Exhibit J (CV of Dr. Michael Bryan).)

Finally, even if such a demonstration had been made by the Prosecution Team, they
provided no justification whatsoever why the maximum per gallon amount of $10 per gallon was
used instead of some amount between $2 and $10 per gallon. (See Exhibit 13, Attachment A;
Exhibit D (Enforcement Policy)(if justification demonstrated, “a higher amount, up to the
maximum per gallon amount, may be used.”)(emphasis added).) There is no justification for a
$10 per gallon amount, particularly when the Prosecution Team’s calculated a Harm Factor of 6
only equates to a harm factor of moderate, not high, and does not provide justification for a
higher per gallon penalty amount. Further, according to the S.D. Deacon and Donahue Schriber’s
fisheries expert in this case, the more accurate harm factor is minor, not moderate. (See Exhibit1
at p. 10-11.) Thus, no justification has been provided or exists for exceeding the Enforcement

Policy’s mandated maximum of $2 per gallon for stormwater discharges.

E. THE PROPOSED PENALTY IS INCONSISTENT WITH OTHER RECENT CENTRAL
VALLEY REGIONAL BOARD ACLS AND ACL PENALTIES STATEWIDE.

Not only is the Regional Board’s proposed ACL contrary to the Enforcement Policy, it is
also inconsistent with other recent penalty actions in the Central Valley Region. In the recent
enforcement action for the Cascade Crossing construction site, ACL No. R5-2013-0520, which
occurred during the same large rain event as the one in this case, the Prosecution Team for that
matter used $2.00 per gallon, not $10 per gallon. (See Exhibit E to Van Veldhuizen Décl., ACL

No. R5-2013-0520 at Attachment A, p. 2.) The following justification was provided in that case:

“Because of the volume of the discharge, it is considered a “high volume discharge” under
the Enforcement Policy. For high volume discharges, the Enforcement Policy allows a
civil liability value of either $2 per gallon (for sewage) or $1 per gallon (for recycled
water) instead of the maximum civil liability of $10 per gallon allowed under Water Code
section 13385. In this case, it is appropriate to use the $2 per gallon value in calculating
the liability because of the high volume.”

While part of the penalty in Cascade Crossing was for a larger discharge event of 193,500
gallons, the Regional Board also used $2/gallon for a smaller discharge event of 37,500 gallons,
about half the size of the event at issue for Rocklin Crossings. (See Exhibit E at Attachment A, p.

3.) Thus, the size of the event in the Rocklin Crossings case at issue should not be used as a
12
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justification to vary from the clear mandate in the Enforcement Policy to use $2 per gallon for
stormwater discharges exceeding 1000 gallons. (See also accord Exhibit F to Van Veldhuizen
Decl., Placenta-Yorba Linda Unified School District, ACL No. R8-2010-0024 at Attachment A
(applying $2 per gallon to discharge of 55,887 gallons).)

All discharge penalties in similar construction stormwater matters should be determined in
a manner consistent with the express goals and intent of the 2010 Enforcement Policy. The
currently proposed ACL No. R5-2013-0519 fails to meet that consistency requirement. Every
construction stormwater ACL penalty found in California that was imposed after adoption of the
2010 Enforcement Policy, except one,® has used $2.00 per gallon as the starting point for
calculating base liability. However, even in the one instance where more than two dollars per
gallon amount was used (and higher culpability and history of violation factors were imposed),
the final penalty was $197,367, which is less than the $211,038 amount proposed against
Donahue Schriber for a smaller discharge volume. In addition, in the one matter where $2 per
gallon was not used, Region 8 did not automatically jump from $2 per gallon to the maximum of
$10 as was done in Donahue Schriber’s case, but used a lower amount of three dollars per gallon.
(See id. (R8-2010-0025).)

For the reasons set forth above, ACL No. R5-2013-0519 must be recalculated using a
$2.00 per gallon base amount in order to be consistent with the Enforcement Policy and with

other ACLs issued both statewide and in this region.

F. THE REGIONAL BOARD MUST ADJUST THIS ACL TO ENSURE STATEWIDE
CONSISTENCY.

Principles of due process and equal protection require fundamental fairness in

8 The only exception was in the enforcement action against EI-PLA 75, LLC, ACL No. R8-2010-0025 (Exhibit G to
Van Veldhuizen Decl.), where Region 8 used $3.00 per gallon. In the EI-PLA matter, the situation was
distinguishable because the discharge was larger (101,631 gallons) and the ACL followed a number of enforcement
actions against the discharger by the City of Placentia (see ACL Order No. R8-2010-0025 at p. 2, para. 5.b.), two
Stop Work Orders, a Cease and Desist Order, two citations totaling $300 (id.), and two Notices of Violation from the
Santa Ana Regional Board (id. at pg. 3, para. 5.d. and pg. 4, para. 5.k.). That Complaint cited a litany of alleged
violations, including failing to employ effective erosion and sediment controls despite numerous previous warnings
and inspections, and failing to implement effective tracking and perimeter controls, effective trash and waste
management controls, and adequate storm drain protection among other violations. (See id. (R8-2010-0025).)
Similar facts are not present in the Rocklin Crossings matter.

13
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adjudicatory hearings, and also require that persons subject to legislation or regulation that are in
the same circumstances be treated alike. (U.S. Const. amend. XIV, §1; Cal. Const. art. I, §§ 7,
15.) When comparing the Rocklin Crossings ACL to others in the Central Valley Region or
elsewhere in the state, the Regional Board is not be treating similar discharges similarly. The
proposed ACL penalty is neither fair nor consistent with other recent enforcement actions under
similar laws. Such differential treatment raises issues of equal protection and fundamental
fairness. In this case, Donahue Schriber is being punished more harshly than other similar
situated construction stormwater dischargers without adequate justification, thereby potentially
violating constitutional equal protection requirements.

The Regional Board must modify the Rocklin Crossings ACL to be consistent with other
similar discharges using the clear terms of the 2010 Enforcement Policy, which explicitly states
that: “[e]xamples of circumstances warranting an adjustment under this step are: c. The
calculated amount is entirely disproportionate to assessments for similar conduct made in the
recent past using the same Enforcement Policy.” (See Enforcement Policy at pg. 19 (Step 7 —

Other Factors as Justice may Require).)

II1. PERCIPIENT WITNESS DESIGNATION

S.D. Deacon designates the following percipient witnesses to testify at the upcoming
hearing:

1. Mr. Robert Aroyan — Mr. Aroyan can and will testify about S.D. Deacon and the

overview of this construction project. (5 minutes for direct testimony)

2. Mr. Andy Van Veldhuizen — Mr. Van Veldhuizen can and will testify about the

Rocklin Crossings construction site, the Storm Water Pollution Prevention Plan (SWPPP) and
BMPs for that site, pre-storm preparations, events during and after the 2012 rain event, and other

issues raised in the ACL Complaint and/or his declaration. (5-10 minutes for direct testimony)
IV.  EXPERT WITNESS DESIGNATION

S.D. Deacon jointly designates the following expert witness with Donahue Schriber to

testify in the hearing on this matter:
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1. Dr. Michael Bryan will testify related to the lack of evidence of harm to

beneficial uses from this temporary upset event where the site’s BMPs failed due to excessive
rain in a short period of time. Dr. Bryan’s qualifications to opine on this issue include over 25
years of combined consulting and research experience primarily in water quality, toxicology, and
fisheries biology. Dr. Bryan has extensive expertise in data compilation and analysis, and
permitting—particularly NPDES permitting. Dr. Bryan applies his expertise to assist clients with
strategic planning; compliance monitoring; technical evaluations; project refinement, permitting,
and implementation; and, when needed, expert witness testimony. Recent work is focused on
assessing the effects of effluent discharges on aquatic habitats, and resultant impacts to aquatic
resources and other beneficial uses. Currently, Dr. Bryan is working with the Central Valley
Regional Water Quality Control Board staff to develop and process Region-wide amendments to
the Central Valley Water Quality Control Plan (Basin Plan) for pH and turbidity. Dr. Bryan’s
resume and credentials were provided by Donahue Schriber in Exhibit J and are incorporated by

reference herein.

V. CONCLUSION

For the reasons set forth above, S.D. Deacon requests that the Regional Board members
reconsider the proposed penalty and make any final ACL penalty decision more consistent with
the language and intent of the 2010 Enforcement Policy and with other ACLs issued thereunder in

this Region and around the State.

Respectfully submitted,

DATED: September 4, 2013 DOWNEY BRAND LLP

/i
By:/ )

MELISSA A. THORME

Attorneys for
S.D. DEACON OF CALIFORNIA
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DOWNEY BRAND LLP

MELISSA A. THORME (Bar No. 151278)
621 Capitol Mall, 18th Floor

Sacramento, CA 95814-4731

Telephone: (916) 444-1000

Facsimile: (916) 444-2100
mthorme@downeybrand.com

Attorneys for
S.D. DEACON OF CALIFORNIA

BEFORE THE CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
FOR THE CENTRAL VALLEY REGION

ACLC No. R5-2013-0519

In the Matter of:

Declaration of Andy Van Veldhuizen in
DONAHUE SCHRIBER ASSET support of S.D. Deacon’s Submission of
MANAGEMENT CORPORATION Evidence and Policy Statements and
FOR ROCKLIN CROSSINGS, Designation of Witnesses

PLACER COUNTY, Administrative Civil

Liability Complaint No. R5-2013-0519

I, Andy Van Veldhuizen, do hereby declare as follows:

1. I'am a Senior Project Manager with S.D. Deacon of California and one 6f the
people responsible for overseeing S.D. Deacon’s role as general contractor for the Rocklin
Crossings Project in Rocklin, Califomia. I make this declaration in support of S.D. Deacon’s
Submiséion of Evidence and Policy Statements and Designation of Witnesses.

2. I am familiar with and have knowledge of the Rocklin Crossings project, including
the circumstances surrounding the alleged violations contained in the Administrative' Civil
Liability Complaint No. R5-2013-0519. I am authorized and have personal knowledge éf the
matters set forth in this declaration, and if called upon to testify to these matters, I would and
could so testify.

3. S.D. Deacon provides general contractor services to the Legally Responsible

Person (LRP) and site owner Donahue Schriber Asset Management Corporation (Donahue

1
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Schriber) for the Rocklin Crossings construction site in Rocklin, California. The Qualified
SWPPP Developer (QSD) for this site was Daniel Taylor of RSC Engineering and the Qualified
SWPPP Practitioner (QSP) for the site was Dave Clayson of Total Site Maintenance (TSM), who
was later assisted by an additional QSP, Scott Thorne. The QSD is responsible for the day-to-day
upkeep of the site’s Storm Water Pollution Prevention Plan (SWPPP) and any required SWPPP
amendments; while the QSPs are responsible for observation and inspection activities, required
sampling, and providing sediment and erosion control recommendations.

4. Stormwater discharges from this site are regulated by the General Permit for Storm
Water Discharges Associated with Construction and Land Disturbance Activities, Order No.
2009-0009-DWQ, as amended by Order No. 2010-0014-DWQ), issued by the California State
Water Resources Control Board (hereinafter “Construction Stormwater General Permit™).
Notices of Intent (NOIs) to be covered under the Construction Stormwater General Permit were
submitted by the LRP in mid-July of 2012. (See Prosecution Team Exhibits 27, 32, 50, 57, 59, 66,
83 and 84.) The original SWPPPs for this construction site, dated July 11, 2012, were prepared
by RSC Engineering. (See Prosecution Team Exhibits 31, 49, 67, and 82.) The SWPPPs were
submitted, as required by the Construction Stormwater General Permit, to the Regional Quality
Control Board for the Central Valley Region (Regional Board) via the Stormwater Multiple
Application and Reporting Tracking System (SMARTS). (Id.; see also Prosecution Team’s
Evidence List, indicating these were “Documents located in SMARTS Database.”)

5. The Rocklin Crossings construction site consists of approximately 50.4 acres and
is located on the southeast corner of Interstate 80 and Sierra College Boulevard in Rocklin,
California. The main project site is located approximately 1,000 feet north of Secret Ravine.
Prior to construction, storm water runoff generated from the site sheet-flowed into a number of
offsite ephemeral drainages that ultimately discharged into Secret Ravine. -

6. Since the commencement of construction, the site was mass graded into two main
onsite watersheds, Shed A and Shed B (See Exhibit A attached to this Declaration (Site Map)).
Until mid-December 2012, Shéd A sheet-flowed in a north to south direction, to numerous low

spots, where any accumulating water was then pumped to Basin A to allow for settlement prior to
2
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discharge. Shed B also sheet-flowed to various low spots and then was captured, pumped and
transported to Basin A. Basin A then discharged indirectly to Secret Ravine.

7. Throughout the site, good housekeeping BMPs were deployed, such as those listed
below, and good housekeeping practices were followed to ensure storm water runoff did not come

into contact with waste or hazardous materials.

e A self-contained tire wash was installed at the entrance.

e All sanitation facilities were located away from watercourses and storm drains, and
were placed in a manner that they could not easily be knocked over by equipment or
vehicles.

e Waste disposal containers were covered.

e Hazardous and waste materials were stored in a manner that would eliminate the

potential for these materials to come into contact with storm water runoff.

8. In addition, other BMPs were in place including, among other things, sediment
control BMPs. The site had been inspected by Regional Board staff and S.D. Deacon was in
regular communication with Regional Board staff about activities and BMPs at the site. When
substantive modifications to the SWPPP were made or BMPs needed to be altered, revisions to
the SWPPP were uploaded to SMARTS. (See e.g., Prosecution Team Exhibits 39-41, 43, and
70.)

9. Prior to the storm event at issue, Rain Event Action Plans (REAPs) were prepared.
(See Exhibit B attached to this Declaration.) The storm event in question took place on November
30th, 2012.

10.  During the 23-hour period leading up to these events, beginning 8:00 AM on
November 28th and ending 7:00 AM on November 29th, the rain gauge present on the site
indicated that the site had received 0.75 inches of rain. (See Exhibit C (rain log).) During the
inspection that occurred the morning of November 29th, the BMPs implemented on the site were
effectively controlling the discharge of sediment from the site. BMP maintenance was performed
as necessary and continued pumping operations, removing water from low containment areas to
transport sediment 41aden water to Basin A.

11.  During the 96-hour period, starting at 5:00 AM on November 30th through 7:00

AM December 2nd, the site received an additional approximately 6.25 inches of rain. (See Exhibit
3
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C.) During an inspection that occurred at 5:30 AM on November 30, 2012, it was observed that
although heavy rain was occurring, the BMPs and runoff control measures on the site were
effectively managing storm water runoff and controlling the discharge of sediment.

12. By 8:00 AM, due to the continued very heavy rain and associated storm water
accumulation, there was one location, located near Basin A, where a constructed berm had been
breached, resulting in sediment laden water overwhelming a protected outlet culvert located on
the south side of the as yet to be constructed detention basin. Immediately upon the identification
of this issue, ;‘epairs to the berm were initiated and the culvert was plugged to prevent future
discharges.

13. While the berm breach was being addressed, the containment area located at the
west end of Dominguez Loop also began to become overwhelmed due to the severe rains the site
was experiencing, which we believe exceed the 5-year, 24-hour Compliance Storm Event size
identified in the Construction Stormwater General Permit. (See Exhibit C.) Normally, runoff
accumulating in the containment area was pumped into a water truck that then transported the
water to Basin A. However, due to the heavy amount of rainfall occurring in such a short period
of time, the containment area was overwhelmed resulting in the discharge of water that caused
eventual eroding of an earthen dike that had been constructed to prevent storm water runoff from
leaving the site. Immediate efforts were initiated to repair the dike, and the flow of storm water
runoff was partially stopped within 1.5 hours (by 10:00 a.m.) when the rock berm was
reconstructed and completely stopped just over an hour later at approximately 11:15 am. As a
temporary measure, the'dike was immediately protected with Visquine. We had also immediately
contacted a subcontractor to request the instantaneous deployment of a dozer to re-grade the dike
higher and wider. Re-grading of the dike began at 11:00 AM. By the end of the day, on
November 30, 2012, the dike had been completely reconstructed.

14. Much of the sediment that left both parts of the site was stopped by heavy
vegetation prior to reaching Secret Ravine and, where accessible, this sediment was protected
with straw blankets, straw wattles, rock bags, and hydro-seeding.
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following day (December 1, 2012). This larger pump was used to pump water from the
containment area, located within Dominguez Loop, to Basin A. The 6-inch pump was on site by
7:00 AM on December 1, 2012, the day after the incident. Pumping began by 9:30 AM and was
continued through the weekend.

16. To eliminate the potential for further discharges of sediment, we worked diligently
to implement additional BMPs on the site. Immediately after the event, a long term corrective

action strategy was developed and provided to Regional Board staff on December 10, 2012, that

included:

. The construction of an additional basin to increase storm water storage capacity.

. Placement of additional pumps and associated piping to transport water to the
basin.

. The implementation of a phased grading plan to make the site more manageable in
regards to management of storm water runoff.

. The application of additional erosion control measures.

. Construction of all-weather access roads.

. Obtaining additional support from storm water consultants (Supplemental QSP) as
a QA/QC oversight of the contracted QSP and QSD to review and supplement the
SWPPP.

17. In addition, on the day of the incident, November 30, 2012, we contacted Active
Treatment Systems, Inc. to provide an Active Treatment System (ATS) to treat storm water
generated from the site. Between December 5th and 10th, 2012, a second basin, Basin B, was
also constructed to provide additional onsite storage. Runoff was pumped to Basin B for holding
and then transferred to Basin A for treatment by the ATS. Active Treatment Systems, Inc.
prepared an ATS Plan that was submitted to the Regional Board for approval per the requirements
of the Construction Stormwater General Permit. The system described in the ATS Plan and
implemented on site was designed to accommodate a 10-year, 24-hour storm event (4 inches of
rain) and drain in less than 72-hours. The ATS Plan was uploaded to SMARTSs on December 11,
2012 (Prosecution Team Exhibit 33} and approval of the plan was obtained from the Regional
Board on December 12, 2012. Deployment of the ATS began on December 10, 2012 and the
system was fully operational December 18, 2012. The ATS discharged indirectly to Secret

Ravine.

5
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18. For the remainder of the 2012/13 storm season, storm water accumulating within
Dominguez Loop was pumped by the 6-inch pipe to either Basin A or Basin B. If Basin A had
capacity and was not in the process of actively treating storm water, water was pumped to Basin
A. If Basin A did not have capacity, water was pumped to Basin B and stored until such time that
the water was pumped to Basin A for pre-treatment and settlement. The chemical additive
Chitosan ‘Was added to the water in Basin A to aid in flocculation of the sediment particles. Once
the appropriate amount of flocculation had occurred, sediment settled out within the basin. Water
was then transferred to a series of baker tanks for additional ATS treatment and then was finally
processed through a series of sand filters that removed the remaining sediment and the chemical
additive prior to discharge.

19. For the end of last rain season, the treatment system worked as intended and in
compliance with the ATS requirements indicated in the Construction Stormwater General Permit.
(See accord Prosecution Team Exhibits 34-38, 42.) For the upcoming rain season, the large
permanent detention basin will be finalized and used to store any stormwater coming off of the
whole site.

20. Despite having many meetings with Regional Board staff and being very
cooperative and open, the Designated Parties in this action (i.e., Donahue Schriber and S.D.
Deacon) were unable to come to an acceptable settlement of this matter. S.D. Deacon’s challenge
to this enforcement action mainly hinges on the ACL Complaint’s inconsistency with the State
Water Board’s Enforcement Policy and its requirements related to assessments of penalties on a
dollars per gallon basis. (See Exhibit D (Enforcement Policy) attached to this Declaration at p.
14.) Had the proposed penalty been more reasonable and consistent with the Enforcement Policy
and other ACLs in this region and statewide (see Exhibits E-G (other ACLs) attached to this
Declaration), S.D. Deacon would not have requested Designated Party status and this hearing
would not have been necessary.

21.  Attached hereto is Exhibit A, which to the best of my knowledge is a true and

correct copy of a site map delineating the pre-incident SWPPP map into several sub-shed areas.
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correct copy of the Rain Event Action Plans (REAPs), which were prepared by TSM on
November 26-29, 2012 in preparation for the storm event discussed in the ACL Complaint.

23.  Attached hereto is Exhibit C, which to the best of my knowledge is a true and
correct copy of the Rain Gauge Log Sheet for the Rocklin Crossings site for November 1, 2012 to
December 5, 2012, and information including a chart and a precipitation map on the duration and
frequency of storm events for the western Sierra Nevada Crest in Placer County.

24.  Attached hereto is Exhibit D, which to the best of my knowledge is a true and
correct copy of the State Water Resources Control Board’s Enforcement Policy adopted in 2009
and approved for state law purposes on May 20, 2010 (taken from SWRCB’s website at

http://www.waterboards.ca.gov/water_issues/programs/enforcement/docs/enf policy finall11709

.pdf (last accessed on September 4, 2013), and for which S.D. Deacon requests official notice be
taken.

25.  Attached hereto is Exhibit E, which to the best of my knowledge is a true and
correct copy of ACL Complaint No. R5-2013-0520 ACL issued by the Central Valley Regional
Water Quality Control Board to HBT of Saddle Ridge LLC for the Cascade Crossing construction
site on March 4, 2013, which was downloaded from the site:

www.swrcb.ca.gov/.../cascade crossing/r5-2013-0520 enf.pdf and Attachment A from

downloaded from the site:

http://www.swrcb.ca.gov/rwqebS/board decisions/tentative orders/cascade crossing/r5-2013-

0520 _att a.pdf (last accessed on September 4, 2013), and for which S.D. Deacon requests
official notice be taken. |

26.  Attached hereto is Exhibit F, which to the best of my knowledge is a true and
correct copy of ACL Complaint No. R8-2010-0024 issued to the Placentia-Yorba Linda Unified
School District on June 10, 2010, which was downloaded from the following website:

http://www.swrch.ca.gov/rwaeb8/board decisions/adopted orders/orders/2010/10 024 AC LC P

lacentia-Yorba_Linda USD.pdf (last accessed on September 4, 2013), and for which S.D.

Deacon requests official notice be taken.

27.  Attached hereto is Exhibit G, which to the best of my knowledge is a true and
7
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correct copy of ACL Complaint No. R8-2010-0023 issued to EI-PLA 75, LLC on May 27, 2010,
which was downloaded from the following website:

htin:/fwww, waterboards.ca.govirwach8/board decisions/adopted orders/orders/2010/10 025 AC

LC EI-PLA75LLC.pdf (last accessed on September 4, 2013), and for which S.D. Deacon

requests official notice be taken.

28.  Attached hereto is Exhibit H, which to the best of my knowledge is a true and
correct copy of the complete version of Order No. 2009-0009-DWQ, amended by 2010-0014-
DWQ & 2012-0006-DWQ, located from

hitp//lwww . waterboards. ca. pov/water issues/programs/siormwater/docs/constpermits/wyo_2009

0009 complete.pdf (last accessed on September 4, 2013), and for which S.D. Deacon requests

official notice be taken.

I declare under penalty of perjury under the laws of the State of California that the
foregoing declaration is true and accurate.

Executed this 4th day of September, 2013, in Citrus Heights, California

Andy Van Veldhuizen

S.D. DEACON OF CALIFORNIA

1335335.1
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HOWARD F, WILKINS III, SBN 203083
REMY MOOSE MANLEY, LLP

455 Capitol Mall, Suite 210

Sacramento, California 95814

Telephone: (916) 443-2745

Facsimile: (916) 443-9017

E-Mail: hwilkins@rmmenvirolaw.com

BEFORE THE CALIFORNIA WATER QUALITY CONTROL BOARD
CENTRAL VALLEY REGION

In the Matter of: ) DECLARATION OF HOWARDF.

) WILKINS III IN SUPPORT OF DONAHUE
Donahue Schriber Asset Management ) SCHRIBER ASSET MANAGEMENT
Corporation; Rocklin Crossing, Placer County )  CORPORATION’S SUBMISSION OF

)  EVIDENCE AND POLICY STATEMENTS
Administrative Civil Liability Complaint )  AND DESIGNATION OF WITNESSES
No. R5-2013-0519 )

)

DECLARATION OF HOWARD F. WILKINS I1] IN SUPPORT OF DONAHUE SCHRIBER’S SUBMISSION OF
EVIDENCE AND POLICY STATEMERTS AND DESIGNATION OF WITNESSES
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497



Roertson - Bryan, Inc.

Solutlons for Progress

95988 Keni Sfreef « Efk Grove CA 95624
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TeCHNICAL memoRrANDum

Date: September 4, 2013
Prepared for: Central Valley Regional Water Quality Control Board
On Behalfof: Donahue Schriber Asset Management Corporation
Prepared by: Michael Bryan, Ph.D.
Project: Rocklin Crossings Development Project

Subject: Written testimony regarding the potential effects of storm water discharges from the
Rocklin Crossings Project on aquatic life beneficial uses of Secret Ravine

1 Introduction

11  Background

The Rocklin Crossings development project (Project) consists of a shopping center located on
59.4 acres southeast of the intersection of Interstate 80 and Sierra College Boulevard in Placer
County. On September 2, 2009, the State Water Resources Control Board adopted the National
Pollutant Discharge Elimination System (NPDES) General Permit for Storm Water Discharges
Associated with Construction and Land Disturbance Activities, Order No. 2009-0009-DWQ
(NPDES No. CAS000002) (General Permit) for the Project, which became effective on July 1,
2010.

Construction at the Project site was initiated in 2012, In November and December 2012,
Regional Water Board staff observed several violations of the General Permit during inspections
of the construction site. On July 8, 2013, the Regional Water Board issued Administrative Civil
Liability Complaint R5-2013-0519 (Complaint} to the Donahue Schriber Asset Management
Corporation (Donahue Schriber), the property owner, based on allegations that Donahue Schriber
had violated provisions of its General Permit. The Complaint alleges three separate violations;
however, this testimony will only address “Violation 1,” which is defined as two separate
discharges of turbid water off the construction site into Secret Ravine on November 30, 2012.

12  Pumpose and Intanded Use of this Document

The purpose and intended use of this document is to provide expert testimony regarding the
potential for Violation 1 cited above to adversely affect the aquatic life beneficial uses in Secret
Ravine. More specifically, the Complaint issued by the Regional Water Board, in accordance
with the State Water Board’s Water Quality Enforcement Policy (Effective May 20, 2010),
considered the harm that may result to beneficial uses from exposure to pollutants or
contaminants in an illegal discharge, in light of the statutory factors of the nature, circumstances,
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extent and gravity of the violation or violations. The score evaluates direct or indirect harm or
potential for harm from the violation. A score between 0 and 5 is assigned.based on a
determination of whether the harm or potential for harm to beneficial uses is negligible (0),
minor (1), below moderate (2), moderate (3), above moderate (4), or major (5).!

The Complaint provides no direct observations or evidence of actual harm to aquatic life in
Secret Ravine and, furthermore, provides no scientific assessment of the potential for harm to the
aquatic life beneficial uses resulting from Violation 1. Rather, the Complaint simply proclaims
that the Violation resulted in moderate (i.e., a score of 3) harm to beneficial uses.

To inform the Board, I provide herein a scientific assessment of the potential for harm associated
with Violation 1, based on my expertise as a fisheries biologist and aquatic toxicologist. This
written testimony concludes with my expert opinion, based on my scientific assessment, as to
whether the potential harm to the aquatic life beneficial uses of Secret Ravine from Violation 1
was: negligible (0), minor (1), below moderate (2), moderate (3), above moderate (4), or major
(5), according to the definitions of these terms in the State Water Board’s Water Quality
Enforcement Policy.

2 Characterization of the Violation 1 Discharge Event

21 Background Information

On November 30, 2012, Regional Water Board staff conducted a site inspection during a heavy
rain event that produced 2.25 inches of rainfall within the first 11 hours of the day (Regional
Water Board Inspection Report of November 30, 2012, dated December 20, 2012). This is
considered a 1 in 25-year event, based on review of rainfall precipitation data for this area for the
period 1922-2012 (see page 4 of the Complaint). In the Complaint, staff state that they observed
“...turbid storm water discharging from two locations...” on the construction site.

At the downstream location (i.e., Dominguez Loop Road site), an earthen berm constructed next
to a retaining wall, designed to contain stormwater within the construction site perimeter had
breached, allowing storm water to flow from the southeast corner of the construction site, across
approximately 175-200 ft of riparian habitat between the construction site boundary and Secret
Ravine, which then flowed into Secret Ravine. Regional Water Board staff measured turbidity
of “greater than 1,000 NTU” in the storm water using a handheld meter. Since turbidity was

T o= Negligible - no actual or potential harm to beneficial uses.
1= Minor - low threat to beneficial uses {i.e,, no observed impacts but potential Impacts
to beneficial uses with no appreciable harm}. 2 = Below moderate — less than moderate threat to beneficial uses {i.e.,
impacts are cbserved or reasonably expected, harm to heneficial uses is minor). 3 = Moderate - moderate threat to
beneficial uses (i.e., impacts are observed or reasonably expected and impacts to beneficial uses are moderate and
likely to attenuate without appreciable acute or chronic effects). 4 = Above moderate —more than moderate threat to
beneficial uses (i.e., impacts are observed or likely substantial, temporary restrictions on beneficial uses {e.g,, lessthan 5
days), and human or ecological health concerns). 5 = Major - high threat to beneficial uses (i.e., significant impacts to
aquatic life or human health, long term restrictions on beneficial uses (e.g., more than five days), high potential for
chronic effects to human or ecological health).
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recorded as “>1,000 NTU, it is assumed that 1,000 NTU was the maximum reading capability of
the meter used. This turbidity measurement was apparently taken near the construction site
boundary at a linear distance of approximately 175-200 ft from Secret Ravine. Staffthen
recorded a turbidity measurement of 153 NTU in Secret Ravine a short distance upstream of the
point at which the storm water from the Dominguez Loop Road location entered the creek.

Regional Water Board staff then inspected the Rocklin Crossings Detention Basin site (Detention
Basin site), which is located upstream of the Dominguez Loop Road location, where they
observed a second discharge of storm water from the construction site, Turbidity measured at

- the detention basin outlet was 2,425 NTU. It is my understanding that Dave Clayson of Total
Site Maintenance (T'SM) made this turbidity measurement, apparently using a turbidity meter
with a measurement range above 1,000 NTU. It was later determined that a plug placed into this
detention basin outlet had failed and the Complaint states that this plug failure allowed “...sform
water to flow into Secret Ravine.” No turbidity measurement was recorded in Secret Ravine
upstream of the discharge from the Detention Basin or downstream from the Dominguez Loop
Road location.

Based on an assessment conducted by RSC Engineering (2013a and 2013b), the Complaint
alleges that a total of 76,613 gallons of storm water from both areas of the construction site
entered Secret Ravine between 8:00 am and 12:00 noon on November 30, 2012, A subsequent
assessment examined the Secret Ravine hydrograph for this period at the flow gauge located
approximately 1.2 miles downstream of the construction site and estimated that the total volume
of flow discharged from the construction site from Violation 1 accounted for approximately
0.32% (i.e., one-third of one percent) of the total flow in the creek. Based on average discharge
of 450 cfs measured at the Secret Ravine gauge, the contribution to total flow attributable to
Violation 1 was approximately 1.44 ¢fs (450 cfs * 0.0032), on average.

22  Characterization of Turbidity and Sediment Entering Secret Ravine
To inform this expert testimony, I conducted a site inspection on August 26, 2013. A number of

key observations discussed below are based on this site inspection, along with information 1
reviewed from the record.

221 Detention Basin Site

The 600-ft riparian habitat area between the Detention Basin outlet and the Secret Ravine at this
upstream site consists of relatively dense upland and riparian vegetation (i.e., trees, shrubs, and
grasses) over an undulating topography that would create hydraulic control points in which storm
water would back up and pool before reaching the creek. This would cause much of the
stormwater sediment load load, particularly the sand-sized materials, to settle out onto the
riparian landscape prior to reaching the creek channel.

Based on information in the record collected by Dave Clayson of TSM dated January 7, 2013,
Secret Ravine apparently split into two channels under the November 30, 2012 high-tflow event
immediately downstream of the Croftwood Drive road bridge. The “secondary high-flow
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channel” runs to the northwest of the main channel, and apparently may come within about 250
ft of the Detention Basin outlet. The Detention Basin discharge was observed entering this
secondary high-flow channel by Dave Clayson and a Regional Water Board staff member on
November 30, 2012, rather than the main channel of Secret Ravine, This secondary high-flow
channel flowed downstream approximately 200-300 yards before re-connecting with the Secret
Ravine’s main channel, well upstream of the Dominguez Loop Road discharge location.

Based on turbidity measurements taken by Dave Clayson on November 30, 2012, the turbidity of
the stormwater exiting the Detention Basin outfall structure was 2,425 NTU. At this same time,
the turbidity in the secondary high-flow channel of Secret Ravine, upstream of the Detention
Basin’s discharge into this secondary high-flow channel, was 871 NTU. Also on the morning of
November 30, 2012, downstream beyond where the secondary high-flow channel re-connected
with the main channel but upsiream of where the Dominguez Loop Road discharged stormwater
entered Secret Ravine, the Regional Water Board staff member measured Secret Ravine turbidity
at 153 N'TU.

It is not surprising that the turbidity of the secondary high-flow channel (871 NTU) was
markedly higher than that of Secret Ravine’s main channel (153 NTU) upstream of any
discharge influences. This is because the secondary channel is dry most of the year and when
high flows enter into dry channels, they churn up and re-suspend previously dry sands and silts
that were deposited there by previous flood waters as they slowed and receded, The fact that the
main channel of Secret Ravine had a turbidity as low as 153 NTU downstream of the Detention
Basin discharge site indicates that much of the sediment load being catried by the Detention
Basin discharge (measured at 2,425 NTU) settled-out in the riparian area and vegetation before
reaching the secondary high-flow channel, settled within the secondary high-flow channel,
and/or within initial reaches of the main channel. It further indicates that what turbid storm
water did enter the creek’s channels at this site (later estimated to be 16,873 gallons) was diluted
greatly, thereby resulting in the relatively low 153 NTU measured further downstream in Secret
Ravine’s main channel.

222  Dominguez Loop Road Site

An estimated 61,315 gallons of storm water left the Dominguez Loop Road location, of which
1,575 gallons was estimated to have been lost to infiltration prior to reaching Secret Ravine. The
remaining 59,740 gallons of storm water from the Dominguez Loop Road location that entered
the main channel of Secret Ravine accounted for most of the total estimated storm water that
entered the creek as a result of Violation 1. However, the approximately 175-200 ft area of
riparian habitat between the location at which turbidity was measured near the breached retaining
wall and Secret Ravine contains grasses, bushes, blackberry, and trees, During tay site visit of
August 29, 2013, deposits of sand from the discharge event were observed in the grassy areas
and along the blackberries throughout the riparian zone, indicating that much of the sand settled
out of the storm water as it flowed over the land, and thus never entered Secret Ravine. The
‘amount of sand and silt that entered Secret Ravine with this stormwater runoff cannot be
accurately estimated. However, it should be noted that the substrate composition in this reach of
Secret Ravine is dominated by fine (i.e., sand, silt) substrates. Consequently, the conveyance of
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sand and silt into the water body at this site would simply be adding more of the already
dominant substrate material. The >1,000 NTU turbidity measurement recorded at this site may
well have been reduced by the overland flow and associated settling of sand within the riparian
area, prior to it entering Secret Ravine. Nevertheless, for the purposes of this assessment, it is
assumed that >1,000 NTU water entered Secret Ravine. It is clear that a substantial amount of
sand did settle out within the riparian habitat area, never making it into the creek.

3 Characterization of Secret Ravine

Secret Ravine is a perennially flowing tributary to Miner's Ravine, which is a tributary to Dry
Creck, which is a tributary to the Sacramento River between Colusa Drain and the I Street
Bridge. The designated aquatic life beneficial uses for Secret Ravine are warm and cold
freshwater habitat, warm and cold fish migration, and warm and cold spawning habitat. The
instream habitat, flows, and aquatic biological resources of the creek are described in the
following subsections.

3.1  Instream Habitat and Flows

Secret Ravine drains a watershed of approximately 19.7 square miles, flowing approximately
* 10.5 miles from its headwaters at 1,285 feet to its confluence at Miners Ravine at an elevation of
165 feet (Dry Creek Conservancy 2001). Average rainfall in the watershed is approximately
25.0 inches per year, with most precipitation falling from December through February (Dry
Creek Conservancy 2001). During the summer and early fall months, flow in Secret Ravine is
relatively low and consistent, often ranging from 0.5 to 3 cfs (Dry Creek Conservancy 2001).
During the winter and spring months, the creek is generally flashy with high-flow events during
and immediately following storms (ECORP 2007).

In 2007, ECORP (2007) conducted an assessment of instream habitat for anadromous salmonids
in two reaches: (1) a reach extending 2,903 ft upstream of the Detention Basin site (upstream
reach), and (2) the 1,665-ft reach extending from the Detention Basin location to the Sierra
College Boulevard Bridge {downstream reach). Overall, the two reaches were characterized as
low gradient (<2% slope). Overall, a total of 14 short riffles (12 low-gradient and 2 high-
gradient) were identified, comprising a combined total of less than 3% of the total available
habitat in the two reaches. These researchers concluded that riffle habitat in the vicinity of
Rocklin Crossings was “sparse” and limited by a lack of coarse substrates and a low gradient
stream profile. :

Substrate composition in the two reaches was characterized as consisting primarily of sand and
fine sediments (ECORP 2007). A combined 68% of substrate in the upstreamn reach was
characterized as sand (61%) and silt (7%). A combined 63% of substrate in the downstream
reach was characterized as sand (57%) and silt (6%). Sand accounted for 60% of the substrate in
the two reaches combined and accounted for 28% of the substrate composition in all riffles.
Estimates of substrate embeddedness ranged from 25-50% on average, which the researchers
attributed to the visible downstream movement of sands in both reaches, despite relatively low
flows (ECORP 2007). Similarly, the Dry Creek Conservancy (2001) described sand as the
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" ..overwhelming dominant substrate element..." in Secret Ravine. The abundance of fine
sediments in Secret Ravine has been identified by the California Department of Fish and Wildlife
{CDFW), the Dry Creek Conservancy, and other researchers as one of the primary factors
limiting production of fall-run Chinook salmon and steelhead in the creek (ECORP 2007; Dry
Creek Conservancy 2001; Vanicek 1993; Ayvres et al. 2003).

32  Aquatic Biological Resources

Secret Ravine's aquatic life beneficial uses (i.e., COLD, WARM, SPAWN, and MIGR) are
represented by the fish and BMI communities that it supports. Based on fish community surveys
conducted by the CDFW (Vanicek 1993), Garcia and Associates (2002), and observations made
by ECORP (2007), Secret Ravine supports approximately 22 fish species, including eight native
fishes. The resident fish assemblage is composed of 20 warmwater fishes, including species in
the families Cyprinidae (minnows), Centrarchidae (basses and sunfishes), Catostomidac
(suckers), Ictaluridae (bulhead catfishes),and Cottidae (sculpins). The spawning periods for fish
species residing in Secret Ravine range from early spring to summer (Moyle 2002). Therefore,
the life stages of resident fishes that occur in Secret Ravine in November include adults and
juveniles. Based on these life histories, no eggs, alevins, or free-swimming larvae of the 20
resident fish species would have been present in Secret Ravine in late November.

Despite the poor habitat conditions for anadromous fish, Secret Ravine may support two
anadromous fishes: (1) fall-run Chinook salmon and (2) steelhead (ECORP 2007). Fall-run
Chinook salmon adults and redds have been observed upstream, downstream, and in the reach
adjacent to the construction site in most years surveyed from 2003 to 2007; however, the total
number of redds observed in Secret Ravine declined steadily from 68 redds observed in 2003 to
4 redds in 2007all 4 redds of 2007 were observed approximately 3-4 miles downstream of the
project site) (ECORP 2007). Fall-run Chinook salmon typically spawn from late October
through December shortly after arriving in their natal streams and, therefore, incubating eggs
may potentially have been present in late November. However, there is no evidence in the
Complaint to document the presence of Chinook salmon redds in the vicinity of the storm water
discharges during November 2012.

Adult steelhead may be present in Secret Ravine during their seasonal spawning migrations.
Both adult and juvenile steelhead have historically been observed in Secret Ravine in surveys
conducted as recently as 2007 (ECORP 2007). However, because Central Valley steclhead
spawn during the winter and spring months (typically January-April; McEwan and Jackson 1996;
Moyle 2002), no steelhead eggs would be present in the gravels in late November. Juvenile
steelhead rear in their natal streams for at least one year prior to emigrating and, therefore, may
be present in Secret Ravine near the Rocklin Crossings location in late November. IHowever, the
majority of spawning and rearing by steclhead ocecurs upstream of the project site (Titus 2001).

Surveys of Secret Ravine's BMI community have been conducted in recent decades by Fields
(1999), the Dry Creek Conservancy (Bailey Environmental 2003), and by the University of
California, Berkeley (de Barruel and West 2003). These surveys all support the conclusion that
Secret Ravine's BMI community is largely composed of organisms that are moderately to highly

Page 6 of 12

503



Rocklin Crossings Development Project :
Written Testimony of Michael Bryan
September 4, 2013

Kooenrson ~ Bryan, Inc.

Solutions for Progress

tolerant to environmental degradation and have a relatively low degree of taxonomic diversity
and abundance. Species in the family Chironomidae (midges), which are generally tolerant
organisms that are widespread and common, comprised a large proportion of the BMI
community (ECORP 2007), Based on their habitat assessment and review of available BMI
surveys, ECORP (2007) concluded that the benthic habitats in Secret Ravine "...do not appear to
currently support a robust BMI community structure in the vicinity of or downstream of the
Rocklin Crossings project area.” The relatively low diversity and abundance of BMIs in Secret
Ravine is likely due to the limited availability of high-quality habitats {e.g., riffles, coarse
substrates with minimal embeddedness) (ECORP 2007) and represents a BMI community
adapted to degraded conditions and unstable substrates dominated by fine sediments.

4 Assessment of Potential Impacts

41  KeyConsiderations from Review of Scientific Literature

There are several ways in which highly turbid water, carrying a sand and silt load, entering a
water body could cause acute (short-term) and chronic (long-term) adverse impacts to resident
aquatic life. The level of impact to a water body’s aquatic life beneficial uses depends upon the
relative frequency, magnitude, and geographic extent of such events. Because Violation 1 was a
single 3-4 hour event during a precipitation-driven high-flow period, the manner in which
adverse effects to Secret Ravine’s aquatic life could potentially have occurred from Violation 1
is limited to the following.

1) Acute lethality of fish or BMIs due to water column turbidity levels.

2) Deposition of sand and silt on existing substrates, thereby burying incubating fish
eggs and BMIs resulting in mortality of incubating eggs and BMISs present.

3) High turbidity and sand/silt settling cause fish and BMIs to move to other locations
upstream (fish) or downstream (fish and BMIs) of the most affected area.

Because this was a single, short-duration event, no long-term adverse impacts to Secret Ravine’s
aquatic life would occur. Any local deposition of sand and silt within the channel from this
single event would simply be redistributed to downstream reaches under this and subsequent
precipitation-driven high flow periods. The substrate of the affected reach would rapidly return
to an equilibrium state based on the creek’s hydrology and geomorphology.

The majority of studies of potential effects of elevated turbidity in streams examine avoidance
behavior or long-term spatial effects on fish or BMI abundance, Few studies examine the
potential effects of short-term (i.e., one day or less) exposures of aquatic organisms to elevated
turbidities, presuinably because fish communities occurring in rivers and creeks are adapted to
elevated turbidities and suspended sediment concentrations during and immediately after winter-
spring storm events. Tolerance to elevated turbidities associated with winter freshets is essential
to survival for aquatic organisms occurring in such systems (Gammon 1970). Naturally
occurring turbidities rarely reach levels that are directly lethal to fish (Caux et al. 1997).
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Newcombe and MacDonald (1991) concluded that turbidities exceeding 100,000 NTU are lethal
to fish, but rarely occur in nature and typically are not of sufficient duration to pose a threat. In a
study of fish and BMI species considered to be highly sensitive to increases in turbidity, Rowe et
al. (2002) observed no mortality when repeatedly exposing the organisms to turbidities of 1,000
NTU every 2-3 days over a 22-day period. These researchers also reported that 24-hr exposure to
turbidities of up to 20,000 NTU had no observable effect on the survival of the BMIs examined
(i.e., caddisflies, damselflies, and mayflies) or most of the fish species examined.

Based on the scientific literature reported above, and aquatic organisms ability to withstand
-short-term exposure to high turbidity and sediments loads which they encounter annually during
large storm events, it can be definitively concluded that no acute lethality to fish or BMIs would
have occurred due to water column turbidity levels that occurred within Secret Ravine on
November 30, 2012 for the 3-4 hours period that the stormwater discharge occurred. The
remainder of this assessment will assess the potential for impacts associated with #2 and #3
listed above.

42  Fish Eggs

The earliest life stages of fish (i.e., incubating eggs and alevins), which occur in the gravel and
require interstitial flow for survival, are most susceptible to the adverse effects associated with
increased sediment loads (Lloyd 1987). Based on the timing of fall-run Chinook salmon
spawning and the incubation period required before alevins are hatched, the only early life stage
potentially occurring in Secret Ravine in late November would be fall-run Chinook salmon eggs.
However, as discussed above, the availability of spawning habitats in the reach adjacent to and
downstream of the construction site is limited and quality of spawning habitat is considered poor -
to moderate due to a high proportion of fine sediments in the creek substrate (ECORP 2007; Dry
Creck Conservancy 2001). The 25-50% embeddedness of riffles reported by ECORP (2007) for
the reaches of Secret Ravine they evaluated immediately upstream and downstream of the
construction site is marginal for spawning by anadromous salmonids. The California
Department of Fish and Wildlife (CDFG 1998) considers 25% or less embeddedness of
spawning substrates as suitable for Chinook salmon and steelhead. Consequently, based on
historical Chinook salmon spawning data (ECORP 2007) and the dominant substrates in Secret
Ravine adjacent to and immediately downstream of the Project site, it is unlikely that fall-run
Chinook salmon redds with incubating eggs occurred in the creek adjacent to and immediately
downstream of the construction site during the November 30, 2012 discharge event.

In the event that fall-run Chinook salmon did spawn in these reaches, the potential for adverse
effects associated with the discharge events (i.e., burying of gravels containing incubating eggs)
is low based on the following. First, I would not expect fall-run Chinook salmon to have had
established redds in the secondary high-flow channel at the time of the discharge event because
of unsuitable substrate (dominated by fine materials deposited by previous flood events) and
because this channel would not have had flow in it for most, if not all, of the fall prior to
November 30", Second, within a couple hundred yards downstream of where the secondary
high-flow channel rejoins the main channel, turbidity was measured at 153 NTU, which is well
below any concern level for impacts to incubating salmon eggs or other aquatic life for short-
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term storm period exposures., Third, the volume of water with elevated turbidity (and carrying a
sand/silt load) that entered the creek comprised only 0.32% of the total flow in the creek and thus
received on the order of 300:1 dilution. Fourth, the majority of sediments with the potential to
embed gravels (i.e., sands) would have settled out of the storm water prior to reaching the creek
due to the large areas of dense riparian vegetation present between the construction site boundary
and Secret Ravine, which I observed on my site visit. Fifth, the contribution of sand and silt
from the storm water discharge would represent a negligible load to the creek overall, relative to
the sand/silt load that the watershed and creek itself mobilized during this storm event. Sixth, the
discharge of turbid storm water carrying a sand/silt load entered a reach of Secret Ravine that is
already dominated by sand substrates (sec Section 3.1). The high precipitation-driven flow
within the creck at the time of the discharge event, as well as subsequent precipitation-driven
high-flow events would be expected to mobilize and redistribute discharged sands and silts along
with the larger sand/silt load naturally mobilized from the watershed and channel by the high
storm flows,

Based on these findings, it is my expert opinion that the sand and silt load that entered Secret
Ravine associated with Violation 1 was not of sufficient volume and duration to cause notable
harm to fish eggs that may have been incubating in the creck substrate, No impacts to fish eggs,
including fall-run Chinook salmon eggs in redds, were observed or documented for this event.
Although not observed, there existed a low potential for discharged sands and silts to have
covered Chinook salmon eggs, and thus possibly adversely affected incubating eggs, should
there have been one or more salmon redds immediately downstream of the Dominguez Loop
Road discharge location, where the greatest settling of sands would have occurred. The majority
of finer sands and silts would have been transported greater distances downstream and would
have settled-out in the same manner that the creek’s naturally recruited fine sand/silt load did.
As such, the finer sands/silt would not have covered incubating Chinook salmon eggs near the
discharge location or at downstream sites by magnitude that would have inhibited their
incubation. Most of the larger sands discharged into the creck would have settled-out within a
relatively short reach of the creek downstream of the Dominguez Loop Road discharge location.
Thus, the larger, more rapidly settled sands would have affected only a very small portion of the
Chinook salmon eggs incubating within Secret Ravine in the fall of 2012, if any at all, and thus
would not result in any notable population-level effect to the species (i.e., would result inno
appreciable harm to the species).

43  Adultand Juvenile Fishes

As discussed in Section 3.2, no free-swimming larvae of any fish species occur in Secret Ravine
in November. However, adult life stages of all 22 resident and anadromous fish species
occurring in Secret Ravine could be present near the Rocklin Crossings construction site in
November, and juvenile life stages of all fish species except fall-run Chinook salmon could also
be present. No impacts to adult or juvenile fishes were observed or documented for this event.
Based on the results of published studies discussed above, the potential for adverse effects on
adult and juvenile fish associated with the discharge event is very low for the following reasons.
First, the volume of water with elevated turbidity (and carrying a sand/silt load) that entered the
creek comprised only 0.32% of the total flow in the creek and, therefore, would not have caused
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turbidity or suspended sediment loads in the creek to exceed published thresholds for acute or
chronic effects on aquatic life. Second, the duration of the discharge event lasted less than 4
hours and, therefore, any incremental contribution of elevated sediment levels or turbidity was
shorter than the durations cited in the scientific literature for causing acute or chronic effects on
fish. Third, adult and juvenile fish arec mobile and would be expected to avoid areas of elevated
suspended sediments in the immediate vicinity of the storm water discharge and seek areas of
lower turbidity and suspended sediment load, if desired.

Based on these findings, it is my expert opinion that the turbid water and associated sand and silt
load that entered Secret Ravine due to Violation 1 was not of sufficient volume and duration to
causc any notable population-level effects to adult or juvenile life stages of any fish species (i.e.,
would result in no appreciable harm to the species) occurring in Secret Ravine.

44  Benthic Macroinvertebrates

As discussed in Section 3.2, surveys of Secret Ravine's BMI community indicate that the
community is dominated by organisms adapted to habitat conditions with unstable substrates
dominated by fine sediments (i.e., sands and silts). Because much of the BMI community is
found in the same riffle habitats that anadromous salmonids spawn in, the release of storm water
with elevated turbidity levels (and carrying a sand/silt load) from the site during the November
2012 discharge event would not have adversely affected the BMI community of Secret Ravine
for the same reasons discussed above for fish eggs. No impacts to BMIs were observed or
documented for this event. Based on the results of published studies discussed above, the

- potential for adverse effects on BMIs associated with the discharge event is very low for the
following reasons. First, the volunie of water with elevated turbidity that entered the creek
comprised a negligible proportion (i.e., 0.32%) of the total flow in the creek and thus received on
the order of >300:1 dilution. Second, the majority of the sand in the storm water would have
settled out of the storm water prior to reaching the creek. Third, the amount of sand/silt
remaining in the storm water after passing though the riparian buffer zone would represent a
negligible contribution of sand/silt load to the creek, relative to the creek’s load that was
mobilized from the watershed and channel during the storm event. The settling of the heavier
sands that entered the creek would have occurred within a short distance downstream, with the
finer materials distributed over greater distances downstream, Hence, any “burying” of BMIs
would have occurred in a small geographic area. Finally, most BMI taxa have the ability to avoid
unfavorable conditions by, for example, dislodging and drifting downstream, burrowing into the
substrate, crawling to more favorable locations, or enclosing themselves.

Based on these findings, it is my expert opinion that the turbid water and associated sand and silt
load that entered Secret Ravine due to Violation 1 was not of sufficient volume and duration to
cause any notable population-level effects to BMIs (i.e., would result in no appreciable harm to
the BMI community of the reach or the creek as a whole) occurring in Secret Ravine,

5 Conclusions

Based on the scientific assessment presented above, it is my expert opinion that the harm or
potential for harm to the aquatic life beneficial uses of Secret Ravine that may have resulted from
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of Violation 1 was “minor,” as defined by the State Water Board’s Water Quality Enforcement
Policy. No impacts to aquatic life were observed, but a low potential for shori-term impacts to
beneficial uses existed. The level of impact, should any impact to aquatic life have occurred,
would have been sufficiently small in magnitude, duration, and geographic extent that no
appreciable harm to any of the populations of aquatic organisms using Secret Ravine would have
occurred. ‘
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Partner / Principal Scientist

Dr. Michael Bryan has over 26 years of combined consulting and research experience
focused on fisheries biology, water quality, and aquatic toxicology. Dr. Bryan's fisheries
and water quality experience extends to managing and serving as principal scientist for
Endangered Species Act (ESA) Section 7 consultations with the National Marine
Fisheries Service (NMFS) and U.S. Fish and Wildlife Service (USFWS), California
Environmental Quality Act (CEQA) /National Environmental Policy Act (NEPA)
documents, water quality and aquatic ecology studies, and regulatory permitting.

Dr. Bryan’s research background provides a strong foundation for conducting
specialized water quality and fisheries studies, including experimental design, study
implementation, and project documentation. This work includes conducting biological
assessments of fish and benthic macroinvertebrates to identify potential effects of new
wastewater outfalls and Endangered Species Act compliance.

Dr. Bryan applies his extensive knowledge of fisheries and water quality in his
management and technical oversight of CEQA/NEPA assessments for water supply and
conveyance, flood control, and wastewater treatment and disposal projects. Dr. Bryan
has developed a deep understanding of CVP/SWP operations, and the fish resources
and water quality of the American River, Sacramento River, and Sacramento-San
Joaquin Delta system. Dr. Bryan's expertise in preparing CEQA/NEPA assessments
includes refinement of alternatives and development of defensible assessment
thresholds.

Through his work on specialized fisheries and water quality studies and regulatory
permitting and compliance, Dr. Bryan has established working relationships with federal
and state resource agency representatives, Dr. Bryan applies his expertise to assist
clients with strategic planning; compliance monitoring; technical evaluations; project
refinement and implementation; and expert witness testimony.

EpucatioN Ph.D., Environmental Toxicology & Fisheries Biology, 1993, Iowa State
University

M.S,, Fisheries Biology, 1989, Iowa State University

B.S, Fisheries Biology & Biology, 1986, University of Wisconsin,
Stevens Point

REPRESENTATIVE FISHERIES BIOLOGY
PROJECT
EXPERIENCE

BIOLOGICAL ASSESSMENT — NEW MOUNTAIN HOUSE WASTEWATER TREATMENT
PLANT QUTFALL IN QLD RIVER

Prepared a Biological Assessment addressing the potential effects on
Endangered Species Act-listed anadromous fish species that could
result from placing a new diffuser outfall into the Old River, and
_operating the outfall to discharge up to 5.4 mgd of treated municipal
effluent at buildout. Developed conservation measures to be
implemented as part of the project to avoid/minimize effects on
listed fishes. Worked closely with National Marine Fisheries Service in
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preparing the associated Biological Opinion.

-BIOLOGICAL ASSESSMENT ~ IRONHOUSE SANITARY DISTRICT WASTEWATER
TREATMENT PLANT QUTFALL IN THE SACRAMENTO RIVER

Prepared a Biological Assessment addressing the potential effects on
Endangered Species Act-listed anadromous fish species that could
result from placing a new diffuser outfall into the San Joaquin River,
and operating the outfall to discharge up to 8.6 mgd of treated
municipal effluent at buildout. Developed conservation measures to
be implemented as part of the project to avoid/minimize effects on
listed fishes. Worked closely with National Marine Fisheries Service in
preparing the associated Biological Opinion.

BIOLOGICAL ASSESSMENT — CITY OF CHICO WASTEWATER TREATMENT PLANT
EXPANSICN

Prepared a Biological Assessment for project to address potential
project construction and operational effects on ESA listed fish species
and their habitats that could result from placing a new diffuser outfall
in the Sacramento River and operating the outfall to discharge up to
12 mgd of treated municipal effluent. Developed conservation
measures to be implemented as part of the project to avoid/minimize
effects on listed fishes.

CoSUMNES RIVER FLOW AUGMENTATION PROJECT

Lead fisheries consultant on project that provides up to 5,000 acre-
feet of American River water annually routed through the Folsom
South Canal to pre-wet the lower Cosumnes River channel to provide
earlier and more prolonged hydraulic continuity throughout the
lower river during the fall-run chinook salmon spawning season.
Assessed potential fish resource impacts of implementing the project
on the fish resources of the lower American River, Cosumnes River,
and Mokelumne River.

AQUATIC BIOLOGICAL RESOURCES ASSESSMENT OF HANGTOWN CREEK

Principal-in-charge for study design and implementation of fish
sampling (electrofishing), benthic macroinvertebrate sampling,
habitat assessment, and temperature monitoring. Benthic
macroinvertebrate sampling was conducted using the California
Department of Fish and Game California Stream Bicassessment
Procedure. Study focused on evaluating the thermal effects of the
Hangtown Creek Wastewater Treatment Plant's discharge on the
aquatic ecology of Hangtown Creek. -

PUTAH CREEK FLOW RESTORATION PROJECT
Served as principal-in-charge of the Putah Creek fisheries assessment
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to determine how the project, developed to address debris buildup
below the Putah Creek Diversion Dam through dam and channel
modifications, could incorporate elements to achieve a secondary
objective of protecting, maintaining, and possibly enhancing Putah
Creek’s aquatic habitats and fish resources.

LOWER YUBA RIVER CALFED PROJECT

Co-Principal-in-charge and technical lead for developing a local-level
Implementation Plan for Lower Yuba River anadromous fish habitat
restoration. Project involved working with the Lower Yuba River
Fisheries Technical Working Group, which has representatives from all
state and federal fishery agencies, to perform a comprehensive
review of available fishery, ecological, and hydrologic information and
to develop a conceptual model for the Yuba River aquatic ecosystem.
This model is a framework to guide the refinement, evaluation, and
prioritization of restoration actions proposed by Calfed's Ecosystem
Restoration Program Plan, U.S, Fish and Wildlife’s Anadromous Fish
Restoration Program, California Department of Fish and Game's 1991
Plan, and other fish management plans already developed for the
river. The conceptual model identifies testable hypotheses related to
key ecosystem processes, habitat conditions, stressors, and fish
population trends and behavior, including habitat use. Based on this
work, restoration actions, pilot projects, and studies are prioritized for
near-term and long-term implementation in a manner consistent with
long-term ecosystem and watershed management goals.

LowER AMERICAN RIVER OPERA'I'IONS WORKING GROUP PARTICIPANT

Provided technical assistance to staff from U.S. Bureau of
Reclamation, California Department of Fish and Game, U.S. Fish and
Wildlife Service, and National Marine Fisheries Services in evaluating
alternative Folsom Dam shutter operational scenarios for the
summer/fall period to maximize thermal benefits to Lower American
River fall-run chinook salmon and steelhead, and to balance benefits
to these two species.

CDFG/YCWA INTERIM SETTLEMENT AGREEMENT

Initiated and led the development of a California Department of Fish
and Game-Yuba County Water Agency (YCWA) Interim Settlement
Agreement and Interim Study Plan for the Lower Yuba River.
Facilitated negotiations between CDFG and YCWA, which were
conducted to reach agreement on several issues, including minimum
instream flow, water temperature, and flow fluctuation requirements
associated with operation of the Yuba River Development Project.
This process ultimately culminated in the Lower Yuba River Accord.
The Accord resolved a nearly 20-year legal and political fight over
water rights and fisheries flows. The Accord received the State’s
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highest environmental award.

LOWER AMERICAN RIVER SALMON MORTALITY MODEL DEVELOPMENT

Project manager and technical [ead for refinement of the U.S. Bureau
of Reclamation’s Lower American River early life stage fall-run
chinook salmon mortality model. Compiled historic data defining
temporal distributions of immigration and temporal and spatial
distributions of spawning. Worked with Reclamation computer
programmers to make code changes that resulted in an improved
model that reflected the best available biological data for the river's
fall-run chinook salmon population.

LOWER SACRAMENTO RIVER AND DELTA TRIBUTARIES TECHNICAL TEAM APPOINTEE

Appointed to the Lower Sacramento River and Delta Tributaries
Technical Team, as part of the Anadromous Fish Restoration Program
of the Central Valley Project Improvement Act. Developed technical
reports outlining the key factors currently [imiting chinook salmon
and steelhead populations in the Lower American and Yuba rivers.
Worked cooperatively with California Department of Fish and Game
and U.S. Fish and Wildlife Service biologists on the project.

CENTRAL VALLEY PROJECT RESTORATION TECHNICAL LIAISON

Served as a technical liaison between the Northern California Power
Agency, a contributor to the Central Valley Project (CVP) Restoration
Fund, and the state and federal fish resource agencies charged with
applying these funds to restore Central Valley anadromous fish
populations. Developed a strategic process for establishing a shared
understanding among these and other stakeholders regarding CVP
restoration goals, objectives, and criteria for prioritizing expenditures
from the CVP Restoration Fund to achieve basin-wide, fish

" population-restoration goals.

BAY/DELTA FISHERIES REPORT

Prepared a technical report for the Northern California Power Agency
that identified the major factors that have contributed to recent
declines in San Francisco Bay/Sacramento-San Joaquin Delta fishery
resources. The factors contributing to recent declines of anadromous
and resident fish populations were ranked according to their relative
importance or contribution to observed population declines.
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SACRAMENTO SPLITTAIL DISTRIBUTION AND RELATIVE ABUNDANCE STUDY

Project manager and technical lead for a large interagency
(Department of Water Resources, California Departrent of Fish and
Game, U.S. Bureau of Reclamation, U.S. Fish and Wildiife Service, U.C.
Davis, State Water Contractors, and Interagency Ecological Program)
gill net survey that documented the distribution and relative
abundance of Sacramento splittail in the Sacramento and San
Joaquin rivers and Delta. Developed the experimental design and
field operating procedures for the project, and supervised field
personnel. Performed all statistical analyses of catch data, and
prepared the project report.

CE NEPA

TERTIARY FILTRATION, ULTRAVIOLET DISINFECTION, AND BIOSOLIDS DEWATERING
ProJECT CEQA INITIAL STUDY/MITIGATED NEGATIVE DECLARATION - CITY OF
GALT

As principal-in-charge, assisted the City of Galt (under contract to
West Yost Associates) with environmental compliance
-documentation, NPDES permit acquisition, and environmental
permitting for the proposed Phase 1 upgrade of selected unit
processes at the wastewater treatment plant. Phase I of the project
provides upgraded facilities {i.e., add tertiary treatment and ultra-
violet disinfection) and will initiate a new discharge in the summer
(previously permitted as a seasonal (winter) discharge). Phase I of
the project involves further upgrades of the treatment facilities
(improved nitrogen removal) and expansion in capacity from 3.0
mitlion gallons per day (mgd) to 4.5 mgd. RBI prepared the CEQA
‘Initial Study/Mitigated Negative Declaration (IS/MND) for the Phase 1
upgrades and necessary construction-related permits.

. JRONHOUSE SANITARY DISTRICT WASTEWATER TREATMENT PLANT EXPANSION AND
UPGRADE — CEQA AND PERMITTING

As principal-in-charge, assisted the Ironhouse Sanitary District (ISD)
with environmental compliance, NPDES permit acquisition, and
environmental permitting for the proposed expansion and upgrade
of the ISD municipal wastewater treatment plant that serves the
communities of Oakley, Bethel Island, and outlying communities. RBI
prepared the water quality and the fishery and aquatic resources
chapters of the environmental impact report, which was prepared by
Jones & Stokes. RBI developed thresholds of significance for
interpreting the effects of anticipated receiving water quality changes
on aquatic resources. Addressed Endangered Species Act issues
related to listed fish species.

RBI was instrumental in securing authorization of a new NPDES
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permit for ISD's proposed surface discharge outfall in the San Joaquin
River at Jersey Island. RBI led the consulting team to negotiate and
secure the NPDES permit through the Central Valley RWQCB and
prepared the key elements of the Report of Waste Discharge. In
addition, RBI assisted ISD in securing environmental permits to
authorize the dredging and dredge-material disposal necessary to
construct and instali a new surface discharge outfall pipe and diffuser
in the San Joaquin River. RBI prepared the sampling and analysis
plan for sediment and dredge material characterization, and secured
authorization under the Central Valley RWQCB's general waiver of
waste discharge requirements for dredge material disposal to land.
RBI provided monitoring and ongoing permit implementation
services to ISD for the construction project.

TRONHOUSE SANITARY DISTRICT HIGHWAY 4 PIPELINE PROJECT CEQA COMPLIANCE

As principal-in-charge, worked with the ISD in implementing a
strategic phased approach to CEQA compliance for ISD’s proposed
construction of a new sanitary sewer gravity trunk, and forcemain
conveyance pipelines and recycled water pipeline within its service
area. Phase 1 involved the upfront identification of potential project
development constraints, regulatory requirements, and identification
of the appropriate CEQA documentation and process. Phase 2 of the
project involved preparation of an Initial Study/Mitigated Negative
Declaration to meet CEQA requirements and support future
regulatory permitting. Additionally, RBI managed technical
subconsultants for the conduct of botanical rare plant surveys, and air
quality, noise and cultural resource assessments.

PLACER COUNTY SEWER MAINTENANCE DISTRICT 1 WASTEWATER TREATMENT
PLANT UPGRADE AND EXPANSION — CEQA INITIAL STUDY/MITIGATED NEGATIVE
DECLARATION

Principal-in-charge of the hydrology and water quality section of the
Initial Study/Mitigated Negative Declaration for the Sewer
Maintenance District 1 Wastewater Treatment Plant Upgrade and
Expansion project, and assisted with the biological resources section
of the document by preparing the impact assessment for fisheries
and aquatic resources. RBI assessed potential construction-related
impacts and direct and cumulative long-term operations-related
impacts of treatment plant upgrades and the increased effluent
discharge rate to Rock Creek and Dry Creek, and water bodies further
downstream. RBI assessed the potential water quality impacts on a
constituent-by-constituent basis, incorporating key information from
the antidegradation analysis and other technical reports that RBI had
prepared for Placer County under separate contracts for work on the
plant’s NPDES permitting compliance.
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SACRAMENTC REGIONAL WASTEWATER TREATMENT PLANT 2020 MASTER PLAN
EIR

Lead consultant for preparing water quality and fishery and aquatic
habitat chapters of the EIR. Responsible for coordinating all
hydrologic and water quality modeling, and the use of modeled
output for impact assessment purposes. Contributed to development
of alternatives to be evaluated and thresholds of significance for the
water quality and fisheries/aquatic habitat resources. Also assisted in
conducting stakeholder and technical workshops associated with
development of the 2020 Master Plan.

LAKE OF THE PINES WASTEWATER TREATMENT PLANT UPGRADE EIR

Lead consultant for preparing the water quality/hydrology and fishery
and aquatic resources chapters of the EIR, which was prepared by
EDAW for Nevada County. Contributed to development of
alternatives to be evaluated and developed thresholds of significance
for the water quality/hydrology and fisheries chapters. Also assisted
in conducting stakeholder and technical workshops associated with
development of the facilities Master Plan.

Crry OF CHICO WASTEWATER TREATMENT PLANT EXPANSION EIR

Lead consultant for preparing the fishery and aquatic resources
chapter of the EIR, which was prepared by Jones 8 Stokes.
Contributed to development of alternatives to be evaluated and
developed thresholds of significance for the chapter. Also assisted in
refinement of water quality assessments used to make
determinations regarding potential impacts to aquatic resources in
the Sacramento River,

DEL WEBB TEHAMA PROJECT

Lead consultant for preparing the fishery and aquatic resources
chapter of the EIR, which was prepared by Impact Sciences.
Conducted site surveys and habitat characterizations. Consulted with
National Marine Fisheries Service to obtain a concurrence letter of
not likely to adversely affect steethead using adjacent water bodies.

HANGTOWN CREEK WASTEWATER TREATMENT PLANT UPGRADES IS/MND

Principal-in-charge for preparing an Initial Study/Mitigated Negative
Declaration in support of planned upgrades to the Hangtown Creek
Wastewater Treatment Plant. This environmental document was
prepared to meet CEQA requirements and to support application for
a State Revolving Fund loan to fund, in part, the planned
improvements,

LOoWER CASCADE CANAL MODERNIZATION PROJECT EIR
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Lead technical consultant for preparing the aquatic biological
resources chapter of the EIR.. Responsible for conducting detailed
fisheries habitat and hydraulic assessments on the Lower Cascade
Canal and presenting information to stakeholders. Contributed to
the development of alternatives to be evaluated and thresholds of
significance for determining impacts.

CITY OF LINCOLN WASTEWATER TREATMENT AND RECLAMATION FACILITY EIR

Provided technical review and oversight for the fisheries and aquatic
biological resources chapter of EIR, Assisted project team with
addressing potential impacts and preparing supplements and
addendums to EIR. Consulted with National Marine Fisheries Service
on anadromous fish issues, including Endangered Species Act issues,
related to new wastewater discharges to Auburn Ravine.

DEER CREEX WASTEWATER TREATMENT PLANT EXPANSION EIR

Lead author for water quality and fisheries chapters of the EIR,
prepared for the El Dorado Irrigation District, which involved
compiling and assessing effluent and receiving water quality data and
evaluating acute and chronic bioassay testing results.

EASTERN SACRAMENTO COUNTY REPLACEMENT WATER SUPPLY PROJECT

~ Lead consultant for preparing the water quality and fishery and
aquatic resources chapters of the EIR, which was prepared by EDAW
for Sacramento County. Contributed to development of alternatives
to be evaluated and developed thresholds of significance for the
water quality and fisheries chapters. Performed detailed analysis of
effects on American River and tributary water quality and compliance
with water quality standards that would result from inputting
remediated groundwater into the system. Also assessed effects on
fish resources in the American, Cosumnes, and Mokelumne rivers of
using up to 5,000 acre-feet of remediated water, annually, to pre-wet
the Cosumnes River channel to provide earlier and more prolonged
hydraulic continuity throughout the lower river during the fall-run
chinook salmon spawning season.

BAY DELTA CONSERVATION PLAN EIR/EIS

Provided strategic input to HDR, lead author of the EIR/EIS, regarding
assessment of the plan’s effects on water quality in the Sacramento-
San Joaquin Delta and primary tributaries. Developed thresholds of
significance for assessing water quality effects and participated in
development of the water quality assessment framework, which
required analysis of multiple alternatives and future time steps to

~ address phased implementation of project elements. Directed
assessments of multiple constituent-specific assessments, including
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boron, pathogens, trace metals, nutrients, temperature, PCBs,
pesticides, constituents of emerging concern, and DBP formation
potential.

SUCTION DREDGING PERMITTING PROGRAM SUPPLEMENTAL EIR, CALIFORNIA
DEPARTMENT OF FISH AND GAME

Principal-in-charge of water quality and toxicology impacts
assessment for the Initial Study and supplemental EIR, which was
prepared by Horizon Environmental. The EIR addresses the potential
project-level environmental impacts of statewide suction dredging
activity regulations. The focus of the analysis was on effects of
dredging-related discharge of mercury in streams that have remnant
contamination from historic gold mining activity.

EL DORADO IRRIGATION DISTRICT WATER SUPPLY MASTER PLAN EIR

Lead technical consultant for preparing the hydrology, water quality,
and aquatic biological resources chapters of the programmatic EIR.
Responsible for evaluating Master Plan demands and District
operations to meet projected demands to determine how such
operations could impact these resources. Provided strategic
guidance for integrating other District facilities into the assessment to
produce a more real-world assessment.

EDWPA SUPPLEMENTAL WATER RIGHTS PROJECT EIR

Directed the development of the water quality chapter for the El
Dorado County Water and Power Authority (EDWPA) Supplemental
Water Rights Project EIR. The proposed project is to establish
permitted water rights allowing diversion of 40,000 AFA water from
the American River basin to meet planned future water demands in
the EID and GDPUD service areas and other areas located within El -
Dorado County that are outside of these service areas. The
assessment addressed effects of the proposed project on American
River watershed, Sacramento River, and Delta water quality.

SACRAMENTO AREA WATER FORUM PROPOSAL EIR

Prepared the fisheries and surface water quality chapters of the EIR
and regularly presented technical information on effects of reservoir
operations and water management on fish resources and water
quality to the Water Forum, a coalition of 46 stakeholders
representing agriculture, business, public agencies, and
environmental groups collectively developing a strategic water-
planning platform for the greater Sacramento area. Served as liaison
between hydrologic/water temperature/salmon mortality modelers,
Fischer-Delta (water quality) modelers, and other technical staff and
CEQA consultants/City-County management staff responsible for
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preparing the EIR. Contributed to preparation of a Habitat
Management Program (HMP} for the Lower American River, designed
to preserve the wildlife, fisheries, recreational, and aesthetic values of
the Lower American River, as well as mitigate for any potential
impacts of the Water Forum Proposal.

NATOMA PIPELINE REPLACEMENT AND FOLSOM WATER TREATMENT PLANT
ExpaNstoN PROJECT EIR/EA

Managed preparation of fisheries sections of the EIR/EA. The project
involved analyzing the construction and operational impacts
associated with pipeline replacement and water treatment plant
expansion, as well as a 7,000 AFA increment of additional water
ptanned to be diverted from Folsom Reservoir. Worked closely with
modelers to develop hydrologic simulations to depict hydrologic
effects of the project. Assessed output from the hydrologic,
temperature, and salmon mortality models to identify project-specific
and cumulative impacts to reservoir, river, and Delta fish resources.
The project required compliance with federal and state regulations,
including the Endangered Species Act and Clean Water Act.

NARROWS II POWERHOUSE INTAKE EXTENSION MITIGATED NEGATIVE
DECLARATION/INITIAL STUDY

Technical lead for assessing the potential effects on the fish resources
of Englebright Reservoir and the Lower Yuba River from drawing
water into the Narrows If Powerhouse from a lower elevation within
Englebright Reservoir as a result of extending the current intake
structure, Prepared a technical report on findings, with an emphasis
on temperature-related effects on Lower Yuba River anadromous fish
resources.

PLACER COUNTY WATER AGENCY AND NORTHRIDGE WATER DISTRICT
GROUNDWATER STABILIZATION PROJECT EIR

Managed preparation of fisheries chapter of the EIR, Analyzed the
hydrologic effects of the project as they would affect Folsom
Reservoir seasonal storage levels, lower American and Sacramento
River flows, and Delta inflow/outflow, and water temperatures, and
the potential for such changes to impact fish resources in these water
bodies. Worked closely with modelers to develop hydrologic
simulations to depict hydrologic effects of the project..

LoNG-TERM REOPERATION OF FOLSOM DAM AND RESERVOIR EIR

Fisheries lead to determine the feasibility of indefinitely extending
Sacramento Area Flood Control Agency‘s Folsom Dam and Reservoir
Reoperation Agreement with the U.S. Bureau of Reclamation.
Worked closely with modeters to develop hydrologic simulations to
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depict hydrologic effects of the project. Output from hydrologic,
temperature, and saimon mortality models was assessed to identify

* project-specific and cumulative impacts to reservoir, river, and Delta
fish resources. Additional activities included meeting with National
Marine Fisheries Service, U.S. Fish and Wildlife Service, and California
Department of Fish and Game to determine the need for consultation
under the federal and state endangered species acts and
determination of potential impacts to fishery resources throughout
the Central Valley Project resulting from integrated reservoir
operations.

CVP WATER SupPLY CONTRACTS EIS/EIR

Lead author for the fisheries and water quality chapters of the joint
programmatic EIS/EIR prepared for the Central Valley Project (CVP)
Water Supply Contracts under Section 206 of Public Law 101-514.
Evaluated hydrologic, river and reservoir water temperature, and
salmon mortality model output to determine potential impacts to
CVP reservoir, lower American and Sacramento rivers, and Delta fish
resources that could result from diverting a portion of the water from
Folsom Reservoir. Worked closely with project engineers to design
the hydrologic modeling studies and determine output needed to
conduct the necessary environmental assessments. Also participated
in development and evaluation of project alternatives capable of
fulfilling project purposes, with an emphasis on water supply, affected
hydrology, and environmental constraints.

HAMILTON CITY PUMPING PLANT FISH SCREEN IMPROVEMENT PROJECT EIR/EIS

Developed technical approach to assessing the effects of the
proposed project and its alternatives on fisheries and aquatic
habitats. Lead author for all fisheries sections of the EIR/EIS,
Fisheries and aquatic habitat chapter received U.S. EPA’s highest
review score. Key issues included analyses of alternative means of
simultaneously protecting fish (including the endangered winter-run
chinook salmon) while re-establishing reliability in Glenn-Colusa
Irrigation District’s diversions from the Sacramento River. This project
involved many state and federal agencies, including California
Department of Fish and Game, U.S. Bureau of Reclamation, U.S. Fish
and Wildlife Service, National Marine Fisheries Service, U.S. Army
Corps of Engineers, California Department of Water Resources, and
the State Reclamation Board.

NPDES PERMITTING / WASTEWATER DISCHARGER STUDIES

NPDES PERMIT RENEWAL

Provides technical and strategic services to negotiate waste discharge
requirements in NPDES permits for wastewater treatment plants
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(WWTPs) issued by state regional water quality control boards
(RWQCB). This includes conducting detailed reviews and preparing
detailed comments on tentative NPDES permits to establish a record
for administrative appeals, as well as face-to-face negotiations with
RWQCB staff and other resources agencies, including California
Department of Fish and Game, National Marine Fisheries Service, and
Department of Public Services staff, over permit terms. Also prepares
discharger presentations and provides public testimony at NPDES
permit adoption hearings. These services have been provided for:

El Dorado Irrigation District — Deer Creek and El Dorado Hilis
WWTPs (1996-present) :

Sacramento Regional County Sanitation District (1997-present)
City of Rosevitle — Dry Creek and Pleasant Grove Creek WWTPs
(1998-present)

Placer County - Sewer Maintenance District 1, Sewer
Maintenance District 3, Sheridan, and Applegate WWTPs
(1998—present)

City of Vacaville - Easterly WWTP (1999-present)

City of Placerville — Hangtown Creek Water Reclamation Facility
(1999-present)

City of Brentwood WWTP (2003—present)

Nevada County — Lake Wildwood, Lake of the Pines, and
Cascade Shores WWTPs (2003—present)

Mountain House Community Services District — Mountain
House WWTP (2006—present)

Ironhouse Sanitary District WWTP (2006—present)

City of Stockton Regional Wastewater Control Facility (2008~
present)

Town of Windsor (2007-2010)

National Park Service (2008-present)

City of Ione {2010-present)

Colusa Industrial Properties (2007-2008)

City of Santa Rosa (2005-2007)

Los Angeles County Sanitation Districts — Los Coyotes Water
Reclamation Plant and Long Beach Water Reclamation Plant
(2002-2005)

City of Lincoln/Del Webb - Lincoln Wastewater Treatment and
Reclamation Facility (2000-2005)

PROFESSIONAL THERMAL PLAN EXCEPTIONS

AFFILATIONS / principal-in-charge and technical lead to conduct special studies in
CERTIFICATIONS 5 nnort of obtaining Clean Water Act section 316(a) exceptions to

b
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California Thermal Plan temperature objectives applied in NPDES
permits and facilitate the exceptions’ approval by the Central Valley
Regional Water Quality Board (RWQCB) and fish resource agencies -
California Department of Fish and Game, National Marine Fisheries
Services, and U.S. Fish and Wildlife Service. Has developed or is
currently developing exceptions as follows:

¢ California Department of General Services (DGS). Completed
study evaluating the temperature-related effects the Central
Heating and Cooling Plant discharges to the Sacramento River
on migrating fish. Based on this study, its findings, and
concurrency on findings by the fish resource agencies, the
RWQCB issued a Thermal Plan Exception to DGS, resulting in a
cost-effective solution to DGS's temperature compliance
issue,

» Brentwood Wastewater Treatment Plant. Completed study
evaluating the temperature regime of Marsh Creek under the
influence of the discharge and whether the regime could
continue to support the indigenous aquatic life, as part of
developing information to support a Thermal Plan exception.
Developed alternative temperature limitations to protect the
Marsh Creek aquatic life and also resolve the temperature
compliance issue. Currently facilitating concurrence of
alternative temperature limitations by the fish resource
agencies.

e Sacramento Regional County Sanitation District. Completed
study evaluating the effects of the Sacramento Regional
Wastewater Treatment Plant discharge on the Sacramento
River near-field and far-field temperature regime in support of
renewing Thermal Plan exceptions for this discharge.
Currently conducting a related temperature and fisheries
study requested by the fish resource agencies to further
examine the effects of the discharge on Sacramento River
aquatic life.

ANTIDEGRADATION AMALYSES

Principal-in-charge for conducting antidegradation analyses for
municipal wastewater dischargers consistent with state and federal
policies and guidance, in support of new or expanded discharge
capacity. Antidegradation analyses completed include:

Surface Water

« Ironhouse Sanitary District Wastewater Treatment Plant - new
discharge

e Sewer Maintenance District 1 Wastewater Treatment Plant ~
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upgrade and expansion

» City of Galt Wastewater Treatment Plant — new summer
discharge and expansion

» El Dorado Hills Wastewater Treatment Plant ~ upgrade and
expansion

Groundwater
» Ironhouse Sanitary District Master Reclamation Permit

» City of Roseville Aquifer Storage and Recovery

* TOXICITY REDUCTION EVALUATIONS(TRES)

Principal-in-charge for TREs/TIEs performed for municipal wastewater
dischargers, including the preparation of TRE work plans and action
plans required by NPDES permits, interpretation of toxicity test
results, and negotiations with regional water quality control board
staffs to conclude the TRE. Dischargers for which TREs have been or
are being performed include:

¢ City of Stockton Regional Wastewater Control Facility,
Selenastrum capricornutum and Ceriodaphnia dubia

¢ Town of Windsor Wastewater Treatment, Reclamation and
Disposal Facility, Selenastrum capricornutum

+ City of Davis Water Pollution Control Plant, Selenastrum
capricornutum

o (ity of Woodland Wastewater Treatment Plant, Sefenastrum
capricornutum

» City of Brentwood Wastewater Treatment Plant, Ceriodaphnia
dubia
WATER- EFFECT RATIO STUDIES

Principal-in-charge for conducting water-effect ratio (WER) studies
for municipal wastewater dischargers consistent with U.S. EPA and
state guidance. Studies include:

» Deer Creek Wastewater Treatment Plant Copper WER

s Town of Windsor Wastewater Treatment, Reclamation, and
Disposal Facility Copper WER

e Placer County Sewer Maintenance District 1 Aluminum WER
» City of Colfax Wastewater Treatment Plant Copper WER

RECEIVING WATER TEMPERATURE STUDIES
Principal-in-charge on studies conducted to evaluate seasonal
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temperature regimes and compliance with receiving water limitations
stipulated in NPDES permits. Provided oversight in study plan
development, managed field staff, and managed preparation of study
reports for studies on the following receiving waters.

» Deer Creek — El Dorado County, CA for El Dorado Irrigation
District

= Hangtown Creek — Placerville, CA for City of Placerville

* Old Alamo Creek, New Alamo Creek, and Ulatis Creek — Solano
County, CA for City of Vacaville

= Marsh Creek — Contra Costa County, CA for City of Brentwood

» Sacramento River - for Sacramento Regional County Sanitation
District and California Department of General Services

» Dry Creek and Pleasant Grove Creek - Placer County, CA for
City of Roseville

»  Atwater Drain — Atwater, CA for City of Atwater

» Dredger Cut, Highline Canal, and White Slough — San Joaquin
County, CA for City of Lodi

EFFLUENT AND RECEIVING WATER QUALITY ASSESSMENTS

Principal-in-charge on effluent and receiving water quality
assessments for the following dischargers:

Hangtown Creek Water Reclamation Facility

El Dorado Hills Wastewater Treatment Plant

Deer Creek Wastewater Treatment Plant

Sewer Maintenance District 1 Wastewater Treatment Plant -

Placer County

¢ Sewer Maintenance District 3 Wastewater Treatment Plant -
Placer County

¢ Sheridan Wastewater Treatment Plant — Placer County
Stockton Regional Wastewater Control Facility (ongoing)

o Easterly Wastewater Treatment Plant - City of Vacaville

(ongoing)

Assessments documented effluent and receiving water
concentrations of over 180 constituents, including all California Toxics
Rule/National Toxics Rule constituents, to determine whether
contaminant-specific waste discharge requirements are warranted in
the dischargers’ NPDES permits. '

VINEYARD SURFACE WATER TREATMENT PLANT - SACRAMENTO COUNTY WATER
AGENCY
As principal-in-charge, assisted RMC Water and Environment for the

permitting of a temporary surface water discharge of test water
resulting from the startup of a large (80 mgd) water treatrhent plant
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in southern Sacramento County. RBI prepared a technical report
characterizing projected effluent quality of the testing and startup
discharges, and assessment of potential effects to the small
ephemeral stream channel (Gerber Creek) which will serve as the
receiving water for temporary discharges lasting approximately 6
months with discharge rates varying up to 15 mgd. RBI assisted with
preparation of permit application requirements for consistency with
the Central Valley RWQCB’s “limited threat general NPDES permit,”
which was an adopted streamlined permit procedure at the time of
the project. The permit strategy involved development of a request,
with supporting justification, of a temporary exception for the
discharge to exceed applicable state water quality objectives for
trihalomethane compounds. RBI also prepared the assessments of
potential impacts to hydrology, water quality, and fisheries and
aquatic resources for an amended CEQA Initial Study and Mitigated
Negative Declaration that was prepared for the project.

PORT OF STOCKTON STORMWATER ADMINISTRATIVE ORDER ON CONSENT
NEGOTIATION AND TOXICITY MONITORING REVIEW

Developed and negotiated stormwater toxicity monitoring
requirements in the U.S. EPA’s Administrative Order to achieve
reasonable and scientifically defensible requirements. Technically
reviewed and interpreted bioassay laboratory reports from
stormwater monitoring events in support of maintaining compliance
with the Order. Directed toxicity identification evaluations (TIEs),
when needed.

SEASONAL COLIFORM BACTERIA LIMITATIONS

Negotiated alternative winter coliform bacteria limitations to be
included in NPDES permits, which involved extensive technical
analyses, technical report preparation, and negotiations with Central
Valley Regional Water Quality Control Board policy and permitting
staff and Department of Health Services {(now Department of Public
Health) technical staff. Dischargers assisted include: El Dorado
Irrigation District’'s Deer Creek Wastewater Treatment Plant and
Placer County’s Sewer Maintenance District 1 Wastewater Treatment
Plant.

ECOLOGICAL, WATER QUALITY, AND HYDROLOGIC EVALUATION OF DEER CREEK

Project manager and technical lead on a study documenting the
ecological, water quality, and hydrologic conditions of Deer Creek
upstream and downstream of the Deer Creek Wastewater Treatment
Plant discharge. Conducted reconnaissance survey, developed
experimental approach, and supervised/participated in field data
collection. Documented fish and benthic macroinvertebrate taxa.
Prepared final project report, which served, in part, as the basis for
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NPDES permit renewal,

RECEIVING WATER DISSOLVED OXYGEN STUDIES

As principal-in-charge and project manager, evaluated the effects of
municipal wastewater treatment plant effluent discharges on
downstream dissolved oxygen profiles using U.S. EPA's STREAMDO IV
model. Studies conducted on Deer Creek for El Dorado Irrigation
District, and Old Alamo, New Alamo, and Ulatis creeks for the City of
Vacaville,

BASIN PLAN AMENDMENTS / USE ATTAINABILITY ANALYSES
SITE-SPECIFIC OBJECTIVES — PH, TURBIDITY, AND TEMPERATURE

Principal-in-charge and lead water quality/aquatic ecology specialist
for development of site-specific amendments to the Central Valley
Regional Water Quality Control Board (RWQCB) Water Quality
Control Plan (Basin Plan} for Deer Creek pH, turbidity, and
temperature. Developed supporting technical studies/information,
drafted RWQCB Staff Report/Functional Equivalent Document, and
prepared responses to peer review and public comments.

REGION-WIDE BASIN PLAN OBJECTIVES — PH AND TURBIDITY

Provided technical and strategic services to the Central Valley
Regional Water Quality Control Board, on behalf of Central Valley
dischargers, to develop and adopt region-wide amendments to the
Central Valley Region Water Quality Control Plan (Basin Plan) for pH
and turbidity. Work tiered from the development of site-specific
objectives for pH and turbidity for Deer Creek.

AQUATIC LIFE USE ATTAINABILITY ANALYSIS — OLD ALAMO CREEK

Examined the suitability of Old Alamo Creek to support anadromous
salmonids by examining the available instream and riparian habitat,
flow regime, thermal regime, water quality, and existing fish and
benthic macroinvertebrate communities and participated in
preparation of the Use Attainability Analysis (UAA) report. The UAA
supported de-designating the cold freshwater habitat and cold
migration beneficial uses assigned to Old Alamo Creek.

MUNICIPAL AND DOMESTIC SUPPLY (MUN) USE ATTAINABILITY ANALYSIS — NEW
ALAMO CREEK AND ULATIS CREEK

Principal-in-charge for the preparation of a Use Attainability Analysis
(UAA) of the MUN use of New Alamo and Ulatis creeks, located in
Solano County, consistent with U.S, EPA guidance. The project
consisted of assembling hydrologic and water quality characteristics
of the watersheds and documenting the extent of MUN use
historically occurred or could be attained in the creeks. The UAA
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supported development of site-specific objectives for trihalomethane
compounds for the protection of human health.

SITE-SPECIFIC OBJECTIVES — CHLOROFORM, DIBROMOCHLOROMETHANE, AND
DICHLOROBROMOMETHANE

Principal-in-charge and co-author of technical report for the
development of site-specific objectives (SSOs) for three
trihalomethane (THM)} compounds for New Alamo and Ulatis creeks,
Solano County. SSOs were developed to be protective of human
health-related uses and resolve the THM criteria compliance issues
resulting from the City of Vacaville’s Easterly Wastewater Treatment
Plant discharge. Also participated in the review and drafting of key
sections of the Regional Water Quality Control Board's (RWQCB) Staff
Report supporting a Basin Plan amendment for the SSOs, and
meetings with RWQCB and U.S. Environmental Protection Agency
Region 9 staff overseeing the SSO development and approval.

MUNICIPAL AND DOMESTIC SUPPLY (MUN) USE ATTAINABILITY ANALYSIS —
ATWATER DRAIN

Principal-in-charge for the preparation of a Use Attainability Analysis
report for Atwater Drain, located in Merced County, to evaluate the
suitability of its MUN designation. Required the evaluation of
watershed land use, hydrology, and water quality information, as well
as the documentation of past and current diversions from the drain.

OTHER WATER QUALITY STUDIES

SOUTH FORK AMERICAN RIVER WATERSHED ASSESSMENT

Principal-in-charge responsible for compilation and evaluation of
available water quality data collected in the South Fork American
River watershed. Project used a geographic information systems
approach to prioritize sub-basins within the watershed for future
water quality monitoring and restoration.

SEDIMENT TOTAL MAXIMUM DaAILY LOAD (TMDL)

Project manager and technical lead for providing fisheries and water
quality expertise to assist the Imperial Irrigation District with
participating in the development of a silt TMDL for the Alamo River,
the main tributary to the Salton Sea, Imperial Valley, CA. Using
available scientific literature, characterized the effects of suspended
sediments on freshwater aquatic life. Reviewed and provided
comments on the Draft Problem Statement prepared by the Colorado
River Basin Regional Water Quality Control Board.

EFFLUENT DISCHARGE IMPACT ASSESSMENT
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Project manager and technical lead on evaluation of potential
impacts to human health and aquatic life from discharging tertiary-
treated municipal wastewater treatment plant effluent into Folsom
Reservoir or Lake Natoma as part of dry year water conservation
measures under the Sacramento Area Water Forum Proposal. Met
with California Department of Health Services (now Department of
Public Health) staff to discuss the proposed action and its potential
effects on human health associated with downstream municipal
purveyor diversions.

FoLsom DAM TEMPERATURE CONTROL DEVICE (TCD) ASSESSMENT

Project manager and technical lead for assessing the potential
impacts of operating a TCD at the urban water supply intakes at
Folsom Dam. Identified seasonal impacts to Lower American River
water temperatures and fish resources, and the quality of raw and
finished urban water supplies diverted from Folsom Dam and the
Lower American River.

SEDIMENT CONTAMINANT MONITORING

Project manager and technical lead for a North American-wide
sediment contaminant monitoring survey designed to define the
range of polydimethysiloxanes in surface sediments of marine and
freshwater systems receiving large municipal wastewater discharges.
Supervised preparation of site-specific sampling plans, developed an
experimental approach for the overall project, prepared a
comprehensive quality assurance project plan, and contributed to
preparation of project reports. Study served as the basis for
subsequent bioassays and ecological risk assessments.

ECOLOGICAL RISK ASSESSMENT

Directed the aquatic assessment of component of a probabilistic
ecological risk assessment that quantified the potential risk posed to
wildlife and aquatic populations from opening and operating a gold
mine in northern Washington.

STORMWATER QUALITY MONITORING

Project manager and technical lead for the Laguna West stormwater
runoff water quality mitigation-monitoring project, Sacramento
County. Developed the experimental design and field operating
procedures, statistically analyzed laboratory bioassay and
contaminant data, directed activities for field personnel, and wrote
project progress and final reports.
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RSC ENGINEERING

Rocklin Crossings

¢ Estimated Sediment Laden Discharge from the Site
¢ [Dstimated Dilution in Secret Ravine

¢ Rainfall Event Approximation

Date; September 4, 2013

RSC Proj. #:

001-002

s Volume Estimates of Sediment Laden Discharge from the Site

RSC Engineering has prepared several technical memoranda that estimated the volume of
sediment laden water discharged from the site, estimated dilution rates in Secret Ravine, and
estimated the approximate rainfall event intensity as part of the response to the Notice of
Violation (NOV) and Water Code Section 13267 Order for Technical and Monitoring
Reports issued on December 21, 2012 for the Rocklin Crossings construction site (WDID
#3531C3640098, #5531C364108, #5831C364102 and #5531C364105). This memo
summarizes this information,

The estimated discharge volumes from location #1 (Detention Basin) and location #2
{Dominguez Loop) as follows:

RSC Engineenng, ne.
2260 Dourglas Bivd,

Rozeville, CA D56ET
{916} 7H8-2884

Estimated Estimated Estimated Estimated Estimated
Discharge Infiltration Digscharge Volume Volume
Volume after Leaving | Increase in Leaving the Potentially
Leaving the the Site response to Site Entering
Site Water Board Secret Ravine
Questions
{Gallons) {Gallons) (Gallons) (Gallons) (Gallons)
Location
#1-Detention | 16, 873 -0~ -0- 16,873 16,873
Basin :
#2-Dominguez | 51,167 1,573 10,148 61,315 59,740
Loop
Total Estimated Volume I;eaving the Bite 3.188
Total Estimated Volume Potentially Entering Secret Ravine 76,613
NOTES:

1) The volumes summarized above are from Technical Memoranda that developed estimates based
on available infdrmation including photos, field reports by personnel (eye witnesses) at the site

531




September 4, 2013

during the rain event, and recorded rainfall data from the City of Roseville. The calculations are
not based on field measurements during the storm event, The volume estimates listed above

" should not be misconstrued as quantitative engineering results but rather as opinions based on
engineering judgment.

2) The volumes summarized above arc from two Technical Memoranda prepared by RSC
Engineering atiached hereto,

¢ REstimated Dilution in Secret Ravine

Volume of water potentially discharged to Secret Ravine . 76,613 gallons

Volume of water passing the site in Secret Ravine over the two hour time 24,235,200 gallons
from 8:15 am to 10:15 am on November 30, 2012

Percentage of potential site discharge over flow volume in Secret Ravine 0.32%
Dilution ratio 316:1
NOTES:

The information summarized above is from the Technical Memo prepared by RSC Engineering
attached hereto,

¢ Rainfall Event Approximation

On November 30, the moming of the violation approximately 2.45 inches of rain fell between the
hours of 10:00 PM the night before (November 29) and 1:30 PM the day of the violation. The
average intensity of rainfall during this 15,5 hour period was 0.158 inchesthour, According to
the Placer County Flood Control and Water Conservation District Storm Water Management
Manual, the predicted rainfall amount for a 5 year-24 hour storm is 2.69 inches or an average
intensity of 0.112 inches/hour, This data clearly indicates that the average rainfall intensity
experienced the morning of November 30 significantly exceeded the average intensity of a 5
year-24 hout storm. Furthermore, as the table below illustrates, the documented storm intensity
exceeds the average storm intensity of a 25 year 24 hour storm event.

Storm Rainfall Average
Amount Intensity

S year 24 hour | 2.69 inches 0.112 in./hr.

10 year 24 3.21 inches 0.133 in./hr.

hour )
25 year 24 3.75 inches 0.156 in,/hr,
_ hour .
50 year 24 4.18 inches 0.174 in./hr,
hour
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ESTIMATED VOLUME OF SEDIMENT
LADEN WATER DISCHARGED FROM
THE SITE

RESPONSE TO NOTICE OF VIOLATION



Estimated volume of sediment laden

water discharged from the site
Response to Notice of Violation

RSC ENGINEERING

Far:

Rocklin Crossings WDID# 5531G364008
Rocklin Crossings Detention Basin WDID# 5831C364108
Dominguez Loop Road WDID# 5531C364102
Center at Secret Ravine WDID# 5531C364105

Prepared by:

RSC Engineering

RSC Engineering, Inc,
Consulting Engineers

January 25, 2013

/6707

2250 Douglas Bivd, E. Daniel Taylar, P. E. Richard S. Chitigz, B.E—"
Sulte 150 President

Roseville, CA 95661 |
916.78B.268584
fax 916,788.4408

fsc-engrcom  §
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Response to Notice of Violation
for
Rocklin Crossings WDID# 5831C364098
Rocklin Crossings Detention Basin WDID# 5531C364108
Dominguez Loop Road WDID# 5331C364102
Center at Secret Ravine WDID# 5331C364105

- Estimated volume of sediment laden water discharged from the site

January, 25 2013

1. Introduction:

This calculation is in response to a request in the Notice of Violation {NOV) dated
December 21, 2012 for the foliowing projects:

Rocklin Crossings WDID# 5831C364098
Rocklin Crossings Detention Basin WDID# 5531C364108
Dominguez Loop Road WDID# 5831C364102
Center at Secret Ravine WDID# 5S31C364105

The request is to provide “An estimate of the volume of sediment laden water
discharged from the construction site” and "An estimate of sediment laden water
discharged into Secret Ravinge”.

As stated in the NOV, the storm event started on November 28,2012 and ended on
December 5, 2012. The site discharged water at two locations: Discharge location #1
was at the inlet structure of the detention basin and discharge location #2 was at the
south side of Dominguez Loop. Refer to Figure 1 for discharge locations.

This report presents the volume estimates of the water discharged from the site and into
Secret Ravine based on available information Including: the report prepared by Andy
Van Veldhuizen with SD Deacon Dated December 18, 2012 describing the events
surrounding the storm event in question (Appendix A), the NOV dated December 21, -
2012 (Appendix B), and the stream gauge station data provided by the City of Roseville
for the stream gauge located at Rocklin Road and Secret Ravine (Attached).

RSC Englinesring Page 1
Responsge fo Notice of Violatlon January 26, 2013
Estimated volume of sediment laden water discharged from the site
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2. Assumptions:

Raln gauge _

Precipitation measurements used in these calculations are based upen the City of
Roseville maintained rain gauge (rain gauge) on Secret Ravine where it crosses Rocklin
road just east of Highway 80 and 1.2 miles south west of the project. The continuously
recording rain gauge records were used since they provide the best available record of
time versus rainfall depth.

Location 1

The volume of water discharged from location 1 is assumed to be the amount of
precipitation that fell over Area 1 for the duration of the observed discharge event.
Based on observations from onsite personnel, there was no stored water within Area 1
prior to the discharge.

Location 2

The volume of discharged water from location 2 is assumed to be the amount of
precipitation over Area 2 for the duration of the observed discharge event and the
volume of water in a temporary storage area that escaped when the berm along the
south side of Dominguez Loop was breached. It is assumed, based on Photo #8 in the
NOYV, that the entire basin emptied during the discharge event.

Discharge Into Secref Ravine,

The volume of water discharged into Secret Ravine is assumed to be the volume
discharged from the site minus the volume of water infiltrated between the site and
Secret Ravine.

At location 1 the volume of water discharged into Secret Ravine is assumed to be equal
to the volume discharged from the site. Locatlon 1 is connected to Secret Ravine by an
existing swale that was, prior to the discharge event, flowing with water; therefore the
soll in the swale was saturated, negating infiltration.

The water from location 2 flowed overland through a heavily vegetated path, estimated
to be 30" wide by 280’ long, to reach Secret Ravine. It is assumed that the soil infiltration
downstream of location 2 was 0.2 inches/hour (Placer County Storm waler Management Manual, Table 5-3).

RSC Engineering Page 2
Response {o Nollce of Violation January 24, 2013
Eslirnsted volume of sediment laden walsr discharged from the she
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3. Methods:

Discharge volumes were determined by multiplying the contributing shed area, the
depth of rainfall, and a land use coefficient (C).

Volume (cubic feet) = C * Area (square feet) * Rainfall (feet) + assumed storage volume

The land use coefficient adjusts the amount of runoff to account for cover material and
infiltration. Based on the table below, a “C” of 0.30 was used for bare soll areas since
the soil in both Areas 1 and 2 were reported to have been loosley compacted with rocky
materfal. A “C" coefficient of 0.20 was used for the detention basin area since it was
un-compacted and covered with vegetation: '

I Lanttse C mei LandUse [mu o

' Lo .
Sandy soil, flat, 2% 0.05-0.30

Blstness: Sandy soil avg., 2.3 0.10-9.15
Dosviniown areas 0.70 - 0.93 Sandy soil, steep, 736 0.15-0.30
‘Neighbothood areas 0,50-0,70 Heavy soil, far, 2% 0.13-0,17

Heavy sofl avg, 2.7% 0.18-0.22

Heavy spil, steep, %4 023.0.35
© dgreuttiral lond:

Bars packed soil

“Smooth 0.30-0.60

*Raush 0.20-0.30

Residential Culthveted rows .
Single.family arzas i 030-050 *Heavy soil, no crop 0.30-0.50
Mold uniis, detached | 040-0.60 *Heavy soil, with erop 020-0.50
Munti units, attached 0.80-0.75 *5andy soil, no crop 420040
Suburban i 025.0.40 *Sandy soil, with ctop 030025

; Pazturs

i *+Heavv coil B.I5 - 0.43
; { ™Sandy soil L -0.0
Woodlands 0.05.025

; Stragtz,

(nduserlal : Asphaliic 0.70-0.83
Lighs areas i &30.0,80 Conmrete 040. 095
Heavy areas : 0.60-080 Bck 00085 |

Pk, cometeres ¢ 040-025  [Unimprovedareas | 040.030

'Playgrounds i 010.035 Ddvesandwalie

Railroad yard 2reas U 020.040  :Roufs T

Sourca: hitp/fwaler.me.vees.eduy/courses/CIV2461able2. him

Back check calculations were performed, when possible, to compare the estimated
discharge volumes against the photos documenting the discharge event. Location 1
was back checked using the weir equation over the inlet drain structure at the
downstream end of the detention basin and location 2 was back checked using the
Manning’s channel flow equation at the discharge adjacent to the end of the retaining
wall at the south side of Dominguez Loop.

RSC Engineering Page 3
Response to Notice of Violatlon January 26, 2013
Estimated volume of sediment iaden waler dischargad from the sfte
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The volume of water discharged into Secret Ravine is calculated by subtracting the
infiltrated water downstream of the site from the total volume of site discharge.
Infittration is calculated by muitiplying the flow area by the infiltration rate by the duration
of discharge. '
Volume (infiltration) = Area of flow(sf.) * Infiltration rate(ft./hr.) * Duration of
discharge(hr.) '

4. Discharge Location #1 {Detention Basin):

According to accounts given by S.D. Deacon the inlet drain structure in the detentlon
basin was not discharging at 7:00 AM on November 30th, When S.D. Deacon returned
to the detention basin at approximately 9:00 AM the inlet drain structure in the detention
basin was discharging. For the purposes of this calculation it is assumed that the
discharge began at 8:00 AM. The pipe down stream of the outlet structure was plugged
by 12:00 PM on the same day and discharge was stopped for the duration of the storm.

The rain gauge recorded a rainfall depth of 0.87 inches during the time span of the
location #1 discharge. (8:00 AM to 12:00 PM on November 30th).

Volume from Area 1 (refer to Figure 1):

Areay: 134,269 sf.
Rainfall: 0.07 ft. (0.87")
C: 0.24 {weighted average 58% vegetated, 42% bare soll)

Volume: 2,256 cubic feet

Volume @ Discharge 1: 16,873 gallons
RSC Engineering Page 4
Response fo Notice of Vioialion January 25, 2013
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Discharge Location #1 Backchech:

Photo # 15 in the NOV shows a discharge at the inlet structure in the detention basin.
Given a total volume of 2,256 cubic feet over a 4 hour time span the average flow rate is
0.16 cfs, Based on the known welr parameters of the inlet structure the depth of flow
over the weir can be calculated. The front side of the inlet structure is negated from the
following calculations since a board was placed at the front of the inlet to stop the flow.
The water built up and overtopped the 2 sides of the riser structure.

Weir equation: @ = —E* Cqy*xAx* J2gh

Cd=0.6
A=hx5.67'% 2 (two sides)
Q=0.16cfs

h=0.03

A flow depth of 0.03' seems reasonable with the water depth shown in Photo #15.

42" PVC COATED CHAIN LINKC

AR AL /
t
s, ] F“.\ﬂ\/
'?'\\ f LS sy
o I.‘.| . g i T 2
wmco 1S | o
303 ;
+
6.5 !
; éﬁ'” °
! | 26 ()
- ﬂvm‘ww“——mnn VPR
Ly
SIDE_VIEW

Existing Riser Detail (Outlet structure at Detention Basin)
Detall from Croftwood Accegs Road by TLA Engineering & Planning Dated 3/1/07

RSC Engineering ' Page &
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5. Discharge Location #2 (Dominguez Loop):

Per the daily superintendent report for November 30th (December 18 report, Appendix
A, Tab F) the breach over the Dominguez loop berm began at 8:30 AM. Verbal
testimony indicated that the breach was repaired within 1.5 hours, It is assumed that the
discharge was stopped by 10:00 AM on the same day.

The rain gauge recorded a rainfall depth of 0.30 inches during the time span of the
focation #2 discharge.

" Areay: 272,059 sf,
Rainfall: 0.025 ft. (0.30")
C: 0,30

Volume (precip): 2,040 cubic feet

The storage basin upstream of the Dominguez Loop berm is reported to have been 80'
long by 30" wide by 2' deep making storage volume 4,800 cubic feet.

Volume from Area 2 (refer to Figure 1), Area 2 is the area contributing to discharge
location 2 comprising a small portion of the Rocklin Crossings site north of Schriber
Way, the Center at Secret Ravine site, and the Dominguez Loop site.

Volume (storage): 4,800 cubic feet

Total Volume: 8,840 cubic feet (precip.+storage)

Total Volume @ Discharge 2: 51,167 gallons

RSC Englneering Page 6
Response lo Nofice of Viclallon January 25, 2013
Esfimated volume of sediment laden water discharged from the site
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Discharge Location #2 backcheck:

Photo # 9 in the NOV shows the discharge at location #2 as defined channe! flow at the
end of the retaining wall on the south side of Dominguez Loop Road. Given a total
volume of 6,840 cubic feet aver a 1.5 hour time span the average flow rate is 1.3 cfs.
Based on photo # 9 in the NOV it is assumed that the channel formed by the discharge
at location #2 had an approximate 2’ bottom with 1:1 side slopes and a 2% slope in the
direction of flow. The depth of flow in the channel is calculated using the Manning's
equation for open channel flow as follows:

Rocklin Grossings

Trapazoldnl Highiighted

Bahom Width (f} = 2,00 Ceptn {fi) =01

Side Sldpes (=1} = 1,00, 1.00 Q {cfs} =1300

Total Depth {#) = .50 Area {sqft) =077

Inveri Eley (ft} = 100,00 Velocity (fra) =1.69

Stape (%} = 2,00 Weltad Perim {ft} =303

N-Value = 0,080 Crit Depih, Ye (R} =023

Top Width (f) =286

Colculoations EGL{fl) =037

Compune by: Known 0

Known G {cfs) = 130

Elay (f) Sactlon Degth {tt)
101,00 100
100 76 (¥
100,50 0.5

o /

1.z \\ / G.26
160,09 0.0

9975 e £,25

o 1 2 =5 k] 2.6 4
Rench (i)

Manning’s Equation Channel Flow Calculator

Depth of flow= 0.33’

A flow depth of 0.33’ seems reasonable compared to the water

#9.

depth shown in Photo

RSC Englnnering
Response to Nofice of Viclalion
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6. Volume of water discharged into Secret Ravine:

Location 1. '

The volume of water discharged into Secret Ravine at location 1 is equal to the volume
of water discharged from site at location 1.

Volume 1 discharged to Secret Ravine: 2,256 cubic feet

Volume 1 Discharged to Secret Ravine: 16,873 gallons

Location 2:

The Volume of water discharged into Secret Ravine from location 2 is the volume of
water discharged from location 2 minus the volume of water infiltrated along the flow
path:

Area of flow path: 8,400 s.f. (280°x30")
Infiltration rate: 0.2 inthr

Time of infiltration: 1.5 hrs.

Infiltration Volume: 210 cubic feet

Volume 2 discharged to Secret Ravine = Discharge 2 @ site (6,840 cf.)
— Infiltration (210 cf.)
= 6,630 cubic feet

Volume 2 Discharged to Secret Ravine; 49,592 gallons

RSC Engineering Page 8
Response lo Notfce of Violation : January 25, 2013
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7. Summary / Discussion:
The results from the calculations in the above report are summarized as follows:

Volume discharged from site;
Discharge Location #1 (Detention Basin)

Area: 3.1 acres
Rainfall: 0.87 inches
Estimated volume; 16,873 gallons
Discharge Location #2 (Dominguez Loop)
Area: 6.2 acres
Rainfall: 0.30 inches
Storage released 4,800 cubijc feet
Estimated volume: 51,167 gallons

Total Estimated volume discharged from Site: 68,039 gallons

Volume discharged into Secref Ravine:

Estimated volume from location #1 (Detention Basin): 16,873 gallons
Estimated volume from location #2 (Dominguez Loop): 49,592 gallons

Total Estimated volume discharged into Secret Ravine: 66,465 gallons

The results listed above are estimates based on available information including: photos,
field reports by personnel (eye witnesses) at the site during the rain event, and recorded
rainfall data from the City of Roseville. The calculations are not based on field
measurements during the storm event. The volume estimates listed in this report should
not be misconstrued as quantitative engineering results but rather as opinions based on
engineering judgment,

The back-checks of volumes for each discharge are provided as an independent check
of the reasonableness of the assumptions used in the primary volume calculations. The
back checks are not Intended to provide confirmation of the primary calculations; they

are intended to put the primary calculations into perspective and verify reasonableness.

RSC Engineering Fago 9
Response lo Nolice of Vioiation January 25, 2013
Estlimated vofume of sediment laden waler discharged from the sife

543



ROCKLIN CROSSINGS
City of Roseville

Rain Gage Records
Secret Ravine at Rocklin Road

November 28, 2012 — December 5, 2012
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ATTACHMENT B

" RESPONSE TO NOTICE OF VIOLATION

FOLLOW UP AND CLARIFIATION
RE: VOLUME ESTIMATES OF
SEDIMENT LADEN DISCHARGE FROM
SITE



Response to Notice of Violation

Follow up and Clarification
: Re: Volume estimates of Sediment laden discharge from
9 - site

For:

Rocklin Crossings WDID# 5531C364098
Rocklin Crossings Detention Basin WDID# 5S31C364108
Dominguez Loop Road WD!D# 5531C364102
Center at Secret Ravine WDID# 5531C364105

RSC Engineering

RSC Englneering, Inc.

Consulting Englneers Febmary 14, 2013
;
;
!
{
1
§
{
{
:
2250 Douglas Blvd,
Sulte 150
Roseviile, CA 95661 - ——" -
016.788.2834 Response to NOV Follow up Clarification Volume Calculations Page: 1

February 14, 2013
Fax 916,788.4408 °

Fsc-Engr.com ' 556



Please see the responses in bold to the questions below:

Question #3:

Paragraph 3 on Page 9 states thot the earthen dike at the west end of the Dominguez Loop failed and the runaff
wos stopped within 1.5 hours. The NOV Response does not specifically state when the breach failure occurred, but
5.0, Deacon estimated the fallure to occur at 0830 hours in their 12/18/12 Summary of BMPs and other storm
water control effarts submittal. 5.D. Deacon stoff also verbally stated on 12/12/12 at the Water Boord office
meeting that the Dominguez Loop Road earth dam breached around BAM on 11/30/12, the temp basin was
enlarged, and discharges off the site were stopped by “Friday night”,

Water Board staff believe that the discharge of turbid storm water at the Dominguez Loop Road earth dam {aka
Dischorge Point #2) may have been tempaorarily Interrupted as repoir efforts were initiated. Water Board staff
was on sfte on 11/30 from 0940 ta appraximately 1110 hours and turbid starm water was still discharging fram
Discharge Point #2 at 1100 hours when QSP Dave Claysan and Water Board staff left the Discharge Paint #2 site.
Water Board Photograph Na. 76, taken at 1055 hours at Discharge Point #2 is attached far your review.

Based on this infarmatian, please revise your estimate af when discharges off the construction site were stopped.

Per conversations with S.D. Deacon, the discharge was partially stopped at 10:00 a.m. when
the rock berm was re-constructed as shown in the photo (1.5 hours after the berm failure);

~ the discharge was completely stopped at 11:15 a.m. once the D-8 arrived at the discharge
location.

The runoff at discharge location 2 during the time span from 10:00 a.m. to 11:15 a.m. cannot
be calculated using the product of rainfall, area, and C factor as was done in the original
calculations. During this time span the discharge was significantly reduced by the re-
constructed crushed rock berm. A large percentage of the runoff from Area 2 was captured
behind the re-constructed chrushed rock berm while the remainder flowed through the re-
construced rock berm.

The volume of water discharged from 10:00 a.m. to 11:15 a.m. is calculated by estimating
the flow in photo #76 taken by Marty Hartzell at 10:55 a.m. on 11/30/12 (shown below):

Using an assumed flow depth of 1inch and
an assumed flow width of 2 feet, the flow
rate shown in this picture can be calculated
using the sharp crested weir equation:

2
Q=‘§*Cd «Ax J2gh

Cd=0.6
A = flow depth * flow width = 0,08’ x 2’
Q=015 cfs

. _ Given the calculated flow rate and the time
duration of flow the Volume of water discharged can be calculated as follows:

Response to NOV Follow up Clarification Volume Calculations Page: 2
February 14, 2013
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Discharge Volume from Area2 from 10:00 a.m. to 11:15 a.m.

Flow rate: 0.15 cfs (from flow estimate above)
Flow time: 4,500 sec. (1.25 hrs. 10:00 to 11:15)
Volume: 675 cubic feet
Volume: : 5,063 gallons

Question #4;

Appendix F provides the estimoted volume of sediment loden storm water discharged from the site.

Figure 1 in Appendix F provides an estimate of the drainage area for Discharge Point ¥2 at 6.2 acres, but this area
does not include storm water flowing from graded and compacted roads or areas north of the Dominguez Loop
Rood and Center at Secret Ravine properties. The drainoge area for the Dominguez Loop Road and the Center ot
Secret Ravine sites Is listed in SMARTS at 2.9 acres and 3.7 acres, respectively, which by itself is 6.6 acres,

Please see the attached exhibit which illustrates the discharge area for the 11-30-2012 storm
event, the disturbed area from the Dominguez Loop SWPPP, and the disturbed area from the
Center at secret Ravine SWPPP. The exhibit shows the disturbed areas from the two
SWPPPs overlap. Removing the overlap area { 1.18 ac) and the stabilized slope area that
discharges directly offsite { 0.60 ac) and comparing the sum of the two SWPPP plans ( 4.82
ac) vs the 11/30/12 discharge map ( 6.2 ac) shows that the discharge acreage is greater than
the combined area of the two SWPPP documents,

Figure 1 includes a statement that the “Main areo of site did not contribute discharge off-site”, and “Effective
onsite containment was in place for duration of storm.” However, the 11/30/12 Dally Superintendent Report
states thot “Around 7:45am dike behind job traller was averflowing causing dike to leak, water ran across Schriber
way down to holding basin ot Dominguez Loop.” On 11/30, Water Baard staff observed storm water ponding near
the construction trailer and flowing south towards Schriber Way.

Based on this information, please reevaluate the Area 2 drainage area.

The revised exhibit includes the additional drainage area that contributed to the discharge
point #2 after overtopping the berm on the north side of Schriber Way between pad 15 and
pad 14 directly north of the intersection with Dominguez Loop Road. In addition to the area
up-stream of that berm, the area north of Schriber way and east of Sierra College Boulevard
was added to the total area contributing to the discharge at discharge location #2. This area
{Area 2B'in the attached revised Discharge Exhibit) was covered by existing vegetation and
allowed ponding in two locations prior to releasing across Schriber Way to the south.

The runoff from Area 2A was attenuated due to the ponding up-stream of the berm and the
runoff from Area 2B was attenuated by the dense existing vegetative cover and the two
ponding areas. The additional discharge from these areas is estimated to be the
precipitation over the areas during the span of time from 8:30 a.m. to 10:00 a.m. {0.3 inches,
Refer to the Appendix F from the Response to Notice of Violation dated 1-25-2013)

- multiplied by the area and the C coefficient of 0.2 (due to the vegetative cover and ponding).
Volume 2A and 2B = Rainfall {ft.} * Area (s.f.) * C

Response ta NOV Follow up Clarification Volume Calculations Page: 3
February 14, 2013
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Volume from Areas 2A and 2B
Area 2A + Area 2B;
Rainfall:

C:

Volume:
Volume:

678 cubic feet
5,085 gallons

Backcheck of Volume from areas 2A and 2B

135,624 s.f. (1.1 ac. + 2.0 ac.)
0.025 ft. (0.3 in.)

Photo #4 from the NOV shows the discharge from areas 2A and 2B flowing across Schriber
Way and into The Center at Secret Ravine. Given a total volume of 678 cf. over a 1.5 hour
time span, the average flow rate is 0,13 cfs. Based on photo #4 from the NOV and given the
average flow across Schriber Way the flow depth over Schriber Way s estimated using the

broad crested weir equation with a bottom width of 2 feet. The Broad crested weir
calculations are presented below:

Depthi{n}

Depin thi

100

0

QED

e Q0ERY

050
3

Rench (R}

: 'I‘op‘Mdth

RN

Depth of Flow = 0,09’

A flow depth of 0.09' ahove the roadway surface seems reasonable with what is shown in Photo# 4,

Response to NOV Follow up Clarification Valume Calculations

February 14, 2013

Page: 4



Summary:

Discharge Volume reported in 1/25/2013 Response to NOV: 51,167 gallons
Additiona! Valurne discharged from Areas 2A and 2B north of Schriber Wav 5,085 gallons
Additionat Volurne discharged at discharge #2 from 10:00 a.m. to 11:15 a.m.: 5,063 gallons
Revised Discharge Volume from Location #2: 61,315 gallons
Response to NOV Follow up Clarlfication Volume Calculations Page: 5

February 14, 2013
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ATTACHMENT C

ROCKLIN CROSSINGS CAMPARISON
OF VOLUME DISCHARGED FROM SITE
WITH VOLUME DISCHARGED IN
SECRET RAVINE



Y 2250 Douglas Bivd.
E Suite 150
o L) Rosevlile, CA 85661
% 916.788.7884
Z 916,788.4880 (fax)
5 info@rsc-engr.com

Rocklin Crossings

Comparison of Volume discharged from site with volume
discharged in Secret Ravine.

Date:
RSC Pro). #:

3/29/2013
001-002

Objective: Compare the volume of water discharged Into Secret Ravine from the Rocklin Crossings Site
during the November 30, 2013 storm event with the volume of water in Secret Ravine at the Rocklin

Crossings site at during the discharge event.

Volume of water discharged from the Rocklin Crossings site:

Volume of water discharged from the Rocklin Crossings Site:

76,613 Gallons

Based on the "Estimated volume of sediment laden water discharged fram the site” by RSC Engineering dated 1-25-2013 and tha
"Follow up Clarifleation to Valume estimatas of sadiment laden discharge” prepared by RSC Engineering dated 2-14-2013.

Volume of water discharged by Secret Ravine during the discharge event:

The amount of water discharged by Secret Ravine during the November 30, 2012 dishcarge event is
estimated using the flow hydrograph* at the City of Raseville maintained gauge station on Secret Ravine
where it crosses Rocklin Road just east of Highway 80 and 1.2 miles south west of the project (Refer to

Figure 1 for Hydrograph).

The flow rate in Secret Ravine at the gauge station is reduced by a factor to represent the flow at the site
discharge location. The reduction factor represents the shed area upstream of the gauge station and
downstream of the site discharge location. The reduction factor is the shed area between the site and the
gauge station divided by the total shed area up-stream of the gauge station.

The volume of water discharged from Secret Ravine that flowed past the Rocklin Crossings discharge
location was calculated by determining an average flow rate for the time span from 0815 hrs to 1015 hrs on
November 30, 2012 and multiplying the average flow rate (Q) by the 2 hours (ie: 0815 hrs to 1015 hrs).

* Flow Hydrograph provided by Civil Engineering Solutions, Inc. based on the measured stream depth dala

recorded at the gauge station by the Clity of Roseville.

Shed area between site and gauge station: 275 Acres
Total Shed area upstream of gauge station: 9,926 Acres
Flow reduction Factor: 0.028

Q @ 0800 hrs: 369

Q@ 1000 hrs: 530

Time span: 2 hrs.

Average Q: 450 cfs

Volume = Avg G (cfs) * Time (s):
Volume discharged in Secret Ravine @ gauge station:

3,240,000 Cublc Feet
24,235,200 Gallons

Volume of water discharged from the Rocklin Crossings Site:

Volume Discharged in Secret Ravine @ site:
Site Discharge percentage of Secret Ravine Discharge:

76,613 Gallons
24,235,200 Gallons
0.32%
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Figure 1
Flow Hydrograph at Gauge Station
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Date { Tims Dapth Est. Flow Date / Time Depth Est. Flow
11/30/2012 00:03:01 25049 fi 176.4630 11/30/2012 11:08:33 25217 ft 543.5828
11/30/2012 00:18:07 25047 ft 171.678 11/30/2012 11:23:36 252,24 ft 559.0288
11/30/2012 00:33:11 250,55 ft 186.0348 11/30/2012 11:38:38 2523 ft 592.6208
11/30/2012 00:48:15 25059 ft 187.63 11/30/201211:53:41 26236 ft 608.1324
11/30/2012 00:48:15 25069 ft 187.63 11/30/2012 12:08:43 252,48 ft 638.7384
11/30/2012 01:03:18 25063 ft 195.806 11/30/2012 12:23:44 2525 ft 654.0414
11/30/2012 01:18:21 260.66 ft 203.582 11/30/2012 12:38:46 252,54 ~ ff ©654.0414
11/30/2012 01:18:21 250.66 ft 203.582 11/30/2012 12:53:48 25252 ft 654.0414
11/30/2012 01:33:24 250,64 ft 195,606 11/30/2012 13:08:50  252.556 ft 669.3444
11/30/2012 01:48:26 250.64 ft 195.606 11/30/2012 13:23:52 25266 ft 699.0504
11/30/2012 02:03:28 25086 fI 201.0868 11/30/2012 13:38:53 25265 ft 699.8504
11/30/2012 02:18:30  250.67 ft 203682 11/30/2012 13;53:565 252,71 i 715.2534
11/30/2012 02:33:32 25071 ft 211.558 11/30/2012 14:08:57 252.74 ft 727.4958
11/30/2012 02:48:34  250.76 ft 219,534 11/30/2012 14:23:59 252,77 fi 730.5564
11/30/2012 02:48:34  250.76 ft 219.534 11/30/2012 14;39:00 252,75 fi 730.5564
11/30/2012 03:03:38 260.8 ft 225.9148 11/30/2012 14:54:02 252,77 fi 730.5564
11/30/2012 03:18:38 250.82 ft 227.51 11/30/2012 15:09:04 252,81 ft 745.8504
11/30/2012 03:18:38 250.82 ft 227.51 11/30/2012 15:24:06 252.85 ft 764.7072
11/30/2012 03:33:40 250.86 ft 237.609 11/30/2012 15:39:07 252,82 ft 745.8504
11/30/2012 03:48:43 250,91 ft 247.708 11/30/2012 15:54:08 252.82 ft 745.8594
11/30/2012 04:03:44 25097 ft 259,8288 11/30/2012 16:09:09 252,78 ft 730,5564
11/30/2012 04:18:45 251 ft 265.8862 11/30/2012 16;24:11 252,79 ft 730.5564
11/30/2012 04:33:47  251.03 ft 267,906 11/30/2012 16:39:12 252,73 ft 715.2534
11/30/2012 04:48:40 25106 ft 278,005 11/30/201216:54:13 2527 ft 715.2534
11/30/2012 04:53:49 251,06 ft 278.005 11/30/2012 17:09:14 25284 ft 684.8474

- 11/30/2012 05:03:50 25114 ft 288,104 11/30/1201217:24:15 25254 ft 654.0414
11/30/2012 05:18:55 26114 ft 288.104 11/30/2012 17:39;16  252.5 ft 654.0414
11/30/2012 05:34:00 25119 ft 304.2624 11/30/201217:54:17 2524 ft 623.4354
-11/30/2012 05:39:01 25119 ft 304.2624 11/30/2012 18:09:18 25229 ft 576.2748 -
11/30/2012 05:54:06 251.20 ft 324.4604 11/30/2012 18:24:190 25226 & 576.2748
11/30/2012 06:04:09  251.41 ft 347.2074 11/30/2012 18:39:21 25216 ft 543.5828
11/30/2012 06:19:13 251,53 ft 367.9934 11/30/2012 19:09:24 252 ft 494.5448
11/30/2012 06:34:17 25161 ft 388.7794 11/30/2012 19:09:24 252 ft 494.5448
11/30/2012 06:49:20 251.71 ft 4080.5654 11/30/2012 19:24:28 251.92 ft 461.8528
11/30/2012 07:04:21 25161 ft 388.7794 11/30/201219:39:30 25186 ft 4455068
11/30/2012 07:19:22 251,55 ft 378.3864 11/30/2012 19:64:32 251,79 ft 419.9584
11/30/2012 07:39:24 251,54 ft 367.9934 11/30/2012 20:09:34 251.69 ft 3991724
11/30/2012 07:54:26 25155 fi 378.3864 11/30/2012 20:24:36 251.65 ft 399.1724
11/30/2012 07:54:26 251,55 ft 378.3864 11/30/2012 20:39:38 251.61 ft 388.7794
11/30/2012 08:24:29  251.64 ft 3887794 11/30/2012 20:54:40 25165 ft 399.1724
11/30/2012 08:39:31 25169 ft 399.1724 11/30/2012 21:09:41  251.88 ft 399.1724
11/30/2012 08:54:34  251.75 ft 419.9584 11/30/2012 21:24:42 251,58 ft 378.3864
11/30/2012 09:09:37 251.84 ft 430.3514 11/30/2012 21:39:44 251,58 ft 378.3864
11/30/2012 09:24:41  251.94 ft 461.8528 11/30/2012 21:54:45 25155 ft 378.3864
11/30/2012 09:39:43 252,03 ft 494.5448 11/30/2012 22:24:48 25181 ft 388.7794
11/30/2012 00:53:18 25211 ft 527.2368 11/30/2012 22;39;50 251.66 ft '399.1724
11/30/2012 09:53:18 25211 ft 527.2368 11/30/2012 22:54:51 251.7 ft 4095654
11/30/2012 10;08:21 25215 ft 543.5828 11/30/2012 23:08;52  251,7  ft 409.5654
11/30/2012 10:23:23 252,14 ft 527.2368 11/30/2012 23:24:63 25174 i 409.5654
11/30/2012 10:38:26 25213 ft 527.2368 11/30/2012 23:38:54 251.77 ft 419.9584
11/30/2012 10:53:30 25213 ft 527.2368 11/30/2012 23;54:57 251,76 ft 419.9584
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'EXHIBIT L

RESUME OF RICHARD S. CHAVEZ



RSC ENGINEERING

Richard S. Chavez, P. E.
President, RSC Engineering, Inc.

EDUCATION B.8. Civil Engineering with Honors
University of California Berkley - 1975

LICENSE Registered Professional Civil Engineer
No. C29033, California 1978

EMPLOYMENT 2004 - Present RSC Engineering, Inc.
Raoseville, CA
President

-1999 --2004 Doucet & Associates
Roseville, CA
Managing Engineer, Vice President

1981 - 1999 Morton & Pitalo, Inc,
Sacramento, CA
Project Manager, Vice President

1975 .~ 1981 Contra Costa County

Public Works Flood Control, Construction
Land Development

Martinez, CA

Assistant Engineer

QUALIFICATIONS:

Rick has more than 38 years of experience in civil engineering, 32 years of which are in
the Sacramento area. He has completed hundreds of projects for both the private and
public sectors. His expertise includes planning and design of a broad range of projects,
including: commercial shopping centers, office complexes, warchouses, schools and
parks, fire station, Regional Transit facilities, and single- and multi-family residential
developments. Mr. Chavez has also worked on projects for the Army Corps of
Engineers, the US Department of the Navy, and the US Postal Service, as well as major
infrastructure projects including roadways, widening projects for state routes, surface
and underground drainage, sewedr and water facilities, and relocation of underground
dry utilities.

Mr. Chavez has also been responsible for due diligence research and evaluation of title
reports, ALTA surveys, geotechnical reports, preliminary site assessments, permit and
development fee research and developing feasibility reports discussing site constraints.
His experience includes evaluation of raw land, infrastructure needs, preparing major
backbone infrastructure layouts for sewer, water, stonm drain and roadways as well as
preparation of opinions of probable costs for infrastructure layouts. '

Mr. Chavez has worked with consultant teams and economic consultants to establish

financing plans that include bonding, permit fee structures, and upfront infrastructure
costs. He has also provided support services in the preparation of Project EIRs.
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Partial List of Projects

Retail

Rocklin Crossings, Rocklin, CA

Rocklin Commons, Roseville, CA

Capital Village, Rancho Cordova, CA

College Square, Sacramento, CA

Creekside South Retail Center, Roseville, CA
Crocker Ranch Village Center, Roseville, CA

Falrway Creek Shopping Center, Roseville, CA
Burlington Site ADA Upgrade, Citrus Heights, CA
Folsom Gateway Shopping Center, Folsom, CA
Green Valley Marketplace, El Dorado Hiils, CA
Highland Reserve Market Place, Roseviille, CA
Kohl's, Vacaville, CA '

Kohl's Takeover Remodel, Santa Clara and San Jose, CA
Laguna Gateway, Elk Grove, CA

Lowes Home Improvement Warehouse - Citrus Heights, Folsom, Lincoln,
Martell, Modesto, Roseville & San Bruno, CA
Missouri Flat Villages, £l Dorado County, CA

Morgan Hill Retail Center, Morgan Hill, CA

Natomas Park Retail Center, Sacramento, CA

Park Place Plaza Phases 1 & 2, Sacramento, CA
Renaissance Creek, Roseville, CA

Rocklin Commons, Rocklin, CA

Rocklin Crossings, Rocklin, CA

Safeway Building Expansion, Lakeport, CA

Skywest Commons, Hayward, CA

Sterling Point Retail Center, Lincoln, CA

Sunridge Plaza, Rancho Cordova, CA

Sunrise Mall Food Court Remodel, Citrus Heights, CA
Sunset West Safeway Center, Rocklin, CA

s 9 % » 9 & 9 & % 8 3 & 9 & >

¢ ® & & & & 5 2 & & ° &

Office

2150 Douglas Blvd, Roseville, CA

3300 Douglas Blvd, Roseville, CA

Creekside Ridge Office Park, Units 5 & 6, Roseville, CA
Johnson Ranch Professional Center, Roseville, CA

River View Business Park, Folsom, CA

Serna Center — School District Admin. Office, Sacramento, CA
Summit at Douglas Ridge, Roseville, CA

William J. Carroll Government Center, Vacaville, CA

Medical

Florin Dialysis Parking Lot Rehabilitation, Sacramento, CA

Kaiser Medical Office Building, ADA Site Upgrades, Sacramento, CA
Kaiser Roseville Hospital, ADA Site Upgrades, Roseville, CA

Kaiser South Medical Office Building Il, ADA Upgrades, Sacramento, CA
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+ Kaiser South D.B. Moore Building, ADA Upgrades, Sacramento, CA

Schools

Allison School, North Highlands, CA

Antelope Middle School, Antelope, CA

Buljan Intermediate School, Roseville, CA
Foresthill High School, Foresthill, CA

Holmes Elementary School, North Highlands, CA
Kemble Elementary School, Sacramento, CA
Kimball High School, Tracy, CA

Los Banos High School, Los Banos, CA

Madison Elementary School, North Highlands, CA
Oroville Middle School, Oroville, CA

Regency Park Elementary School, Sacramento, CA
Serna Center, Sacramento, CA

Silverado Middle School, Roseville, CA

Tracy Middle School, Tracy, CA

Vencil Brown Elementary School, Roseville, CA
Woest Side School, Rio Linda, CA

Apartments

Adagio Apartments, Sacramento, CA

Autumn Oaks, Units 1 & 2, Rosevillle, CA
Copperstone Village, Sacramento, CA
Copperstone Village 2 & 3, Sacramento, CA

Deer Valley Apartments, Roseville, CA

Metro Center Condominiums, Sacramento, CA
Sargeant Elementary School, Roseville, CA

Sierra View Town Homes, Roseville, CA
Tanglewood Apartments, Davis, CA
Unaccompanied Enlisted Personnel Housing, Beale AFB, CA
Verner Oaks Apartments, Sacramento County, CA
Village Faire Apartments, Fair Oaks, CA

Vineyard Park Apartments, Roseville, CA

Subdivisions

Alder Point, Roseville, CA
Ashley Woods, Roseville, CA
Broadstone, Roseville, CA
Eastridge, Roseville, CA
Emerson Place, Roseville, CA
Eureka Village, Roseville, CA
Hampton Village, Roseville, CA
Hillsborough, Roseville, CA
Hillsborough Park, Roseville, CA
Kentfield, Roseville, CA
Silverwood, Roseville, CA
Wellington, Roseville, CA
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Roadways

Cochran Road Widening, Morgan Hill, CA
Douglas Boulevard, Roseville, CA

East Roseville Parkway, Roseville, CA

Eureka Road, Roseville, CA

Highway 65 Frontage Improvements, Lincoln, CA
Hillsborough Drive, Roseville, CA

" Ingram Slough NEV Crossing Study, Lincoln, CA

Iron Point Road Widening, Folsom, CA

Lammers Road Widening, Tracy, CA

Missouri Flat Road Widening, El Dorado County, CA

North Central Specific Plan, Roseville, CA -

Old Auburn Road Extension, Roseville, CA

Professional Drive, Roseville, CA

Sierra College Boulevard, Roseville, CA

Southeast Specific Plan, Roseville, CA

Stanford Ranch Road Widening and Median Improvements, Roseville, CA
West Stockton Boulevard, Sacramento, CA

Industrial

SMUD East Campus - Operations Center, Sacramento, CA
DBl Warehouse and Parking Lot Rehabilitation, West Sacramento, CA
El Dorado Fire Station, El Dorado Hills, CA

F Street Commerce Center, West Sacramento, CA
Hanson pipe Products, Sacramento, CA

Main Post Office Expansion, West Sacramento, CA

Main Post Office, Stockton, CA

Main Post Office, West Sacramento, CA

Main Post Office Expansion, West Sacramento, CA

R&L Carriers, West Sacramento, CA

Roseville Technology Park, Roseville, CA

Royal Oaks Main Post Office Expansion, Sacramento, CA

Light Rail

39" and 48" Street Light Rail Train Stations, Sacramento, CA
Regional Transit Mather Field Light Rail Extension, Phase 1 & 2,
Sacramento, CA ‘ .

South Sacramento Light Rail Train Corridor Study, Sacramento, CA

ATFFILIATIONS:

American Society of Civil Engineers
American Council of Engineering Companies
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CERTIFICATE OF SERVICE

I, Rachel Jackson, declare that I am over 18 years of age. I am employed in Sacramento
County at 455 Capitol Mall, Suite 210, Sacramento, California 95814. My mailing address is 455
Capitol Mall, Suite 210, Sacramento, California 95814. My email address is
rjackson@rmmenvirolaw.com.

On September 4, 2013, I sent the following documents:
DECLARATION OF HOWARD F. WILKINS III IN SUPPORT OF DONAHUE SCHRIBER

ASSET MANAGEMENT CORPORATION’S SUBMISSION OF EVIDENCE AND POLICY
STATEMENTS AND DESIGNATION OF WITNESSES

by electronic and regular mail to the following persons in the matter of Donahue Schriber Asset
Management Corporation Administrative Civil Liability Complaint No. R5-2013-0519:

Patrick Pulupa : David Boyers

Office of Chief Counsel State Water Resources Control Board
State Water Resources Control Board - 1001 T Street, 16" Floor

1001 I Street, 22nd Floor Sacramento, CA 95814

Sacramento, CA 95814 David.Boyers@waterboards.ca.gov
Patrick.Pulupa@waterboards.ca.gov

Ken Landau Mayumi Okamoto

Central Valley Regional Water Quality State Water Resources Control Board
Control Board 1001 I Street, 16™ Floor o
11020 Center Drive, Ste. 200 Sacramento, CA 95814

Rancho Cordova, CA 95670 . Mayumi.Okamoto@waterboards.ca.gov
Ken.Landau@waterboards.ca.gov

Melissa Thorme

Downey Brand

621 Capitol Mall, 18th Floor

| Sacramento, CA 95814

mthorme@downeybrand.com

I certify and declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct and that this document was executed on September 4, 2013 at
Sacramento, California.

Rachel Jackson

-1 -
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HOWARD F, WILKINS III, SBN 203083
REMY MOOSE MANLEY, LLP

455 Capitol Mall, Suite 210

Sacramento, California 95814

Telephone: (916) 443-2745

Facsimile: (916) 443-9017 ‘
E-Mail: hwilkins@rmmenvirolaw.com

BEFORE THE CALIFORNIA WATER QUALITY CONTROL BOARD
CENTRAL VALLEY REGION

In the Matter of: ) DONAHUE SCHRIBER ASSET

)  MANAGEMENT CORPORATION’S
Donahue Schriber Asset Management )  SUBMISSION OF EVIDENCE AND
Corporation; Rocklin Crossing, Placer County ) POLICY STATEMENTS AND

)  DESIGNATION OF WITNESSES
Administrative Civil Liability Complaint )
No. R5-2013-0519 )

)

DONAHUE SCHRIBER’S SUBMISSION OF E¥HENCE, POLICY STATEMENTS, AND WITNESSES
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Pursuant to the “Submission of Evidence and Policy Statements,” in the Advisory Team’s
Second Revised Hearing Procedure (“Hearing Procedure™) for Administrative Civil Liability Complaint
R5-2013-0519 (“ACL”), Donghue Schﬁber hereby subrﬁits the following: (1) evidence Donahue
Schriber would like the Central Valley Regional Water Quality Control Board (“Central Valley Water
Board”) to consider; (2) Donahue Schriber’s legal and technical arguments and analysis; (3) the names
of the witnesses Donahue Schriber intends to call at the hearing, the subject of each witness’ proposed
testimony, and the estimated time required by each witness to present direct testimony; and (4) the
qualifications of Donahue Schriber’s expert witnesses.

L DONAHUE SCHRIBER’S EVIDENCE LIST
Donahue Schriber submits the evidence listed in Attachment “A” for consideration by the

Central Valley Water Board.

IL LEGAL AND TECHNICAL ANALYSIS AND ARGUMENT

A. Introduction

The ACL in this matter proposes a discretionary penalty that conflicts with and is inconsistent
with the State Water Resources Control Board’s (“SWRCB’s”) Water Quality Enforcement Policy
(“Enforcement Policy”), approved on November 17, 2009 (effective May 20, 2010) for at least two
reasons. First, the Enforcement Policy directs the Regional Boards to use $2.00 per gallon as the base
penalty amount for assessing civil liability penalties for construction stormwater discharges unless
exceptional circumstances warrant using a higher amount (up to $10.00 per gallon) in its Penalty
Calculation Methodology for ACLs. (Exhibit D, Enforcement Policy, p. 10 [“The goal of this section
is to provide a consistent approach and analysis of factors to determine administrative civil liability.
Where violations are standard and routine, a consistént outcome can be reasonably expected using this
Policy.”]; see also p. 14 [defining exceptional circumstances where more thaﬁ a $2.00 per gallon based

penalty amount may be appropriate] .)1

! / Donahue Schriber incorporates by reference the S.D. Deacon’s Submission of Evidence and Policy
Statements, including but not limited to the “Legal Background Section,” filed on this same date.

S1-
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Nonetheless, without citing any evidence to support the express exceptions in the Enforcement
Policy for using a higher base penalty amount, the ACL uses the highest possible base penalty amount
(810.00 per gallon) to calculate the proposed penalty here. (Prosecution Team Exhibit 13, ACL,
Attachment A, p. 3.) Second, the ACL alleges that the potential harm to beneficial uses from the
alleged discharges at issue here “was determined to be moderate (i.e. a score of 3), which is defined as
a ‘moderate threat to beneficial uses (i.e., impacts are observed or reasonably expected and impacts to
beneficial uses are moderate and likely to attenuate without appreciable acute or chronic effects).””
(/d., Attachment A, p. 1.} The ACL, however, fails to cite any evidence of observed or reasonably
expected harm to beneficial uses to support this allegation, (/bid.} The undisputed facts demonstrate
that the harm to beneficial uses, if any, was “minor” as that term defined by Enforcement Policy.

For these reasons, which are explained in detail below, thé proposed ACL penalty is neither fair
nor consistent with the requirements of the Enforcement Policy. Such differential treatment raises
issues of equal protection and fundamental fairness. As set forth in the S.D. Deacon’s Submission of
Evidence and Policy Statements, principles of due process and equal protection require fundamental
fairness in adjudicatory hearings, and also require that persons subject to legislation or regulation that
are in the same circumstances be treated alike. (U.S. Const. amend, X1V, §1; Cal. Const. art. I, §§ 7,
15.)

Finally, Donahue Schriber (and Designated Party 8.D. Deacon) made every effort possible to
resolve these issues with Water Board staff, including requesting alternative dispute resolution of this
matter (which was rejected by the Prosecution Team). Despite these efforts, Water Board staff insisted
on bringing this matter to a hearing before the Central Valley Water Board. Therefore, based on the

evidence provided herein, Donahue Schriber respectfully requests that the Central Valley Water Board

'modify the proposed ACL penalty consistent with the Penalty Calculation Methodology in the 2010

Enforcement Policy and statewide precedent regarding the treatment of construction stormwater
discharges. A contrary ruling would create uncertainty statewide regarding application the
Enforcement Policy as well as precedent that could discourage future dischargers from undertaking

extraordinary efforts to stop construction stormwater discharges as addressed below.
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B. Factual Background

Donahue Schriber incorporates the “Factual Background Section” from S.D. Deacon’s

Submission of Evidence and Policy Statements, filed on this same date. 2

C. Use of $10 Per Gallon to Calculate the Proposed ACL Penalty Conflicts with and is
Inconsistent with the Enforcement Policy and Regional Board Precedent.

The ACL states “[tjhis administrative civil liability was derived from the use of the penalty
methodology in the Enforcement Policy, as explained in detail in Attachment A.” (See Exhibit 13,
ACL, ¥ 33.) Despite this statement, the ACL ignores express language in the Enforcement Policy
regarding stormwater discharges and improperly uses a $10.00 per gallon base liability amount to
calculate the proposed penalty for the alleged discharge violations here. (See id., Attachment A, p. 3.)
The undisputed facts demonstrate that the use of $10.00 per gallon to calculate base liability for the
alleged discharges in this matter conflicts with and is inconsistent with the Enforcement Policy. The
Enforcemenf Policy expresslly states that a maximum amount of $2.00 per gallon should be used to
determine the per gallon penalty amount for storm water except, “where reducing these maximum
amounts results in an inappropriately small penalty, such as dry weather discharges or small volume

discharges that impact beneficial uses” and that, in those instanceé, “a higher amount, up to the
At tHip g

maximum per gallon amount, may be used.” (See Exhibit D, Enforcement Policy, p. 14 (emphasis
added).) Neither of the listed exceptions in the Enforcement Policy for using a higher base penalty
amount than $2.00 per gallon are present here. Moreover, the ACL cites no evidence or argument that
using $2.00 per gallon to determine the per gallon penalty amount for stormwater discharges would

result “in an inappropriately small penalty.” Finally, the ACL’s proposed use of $10.00 per gallon to

2/ The events leading to the stormwater discharges at issue in the matter are largely uncontested, To
the extent there are differences in the Prosecution Team’s and Donahue Schriber’s versions of the
events that led to the discharges, they do not impact Donahue Schriber’s legal arguments or analysis in
any way that Donahue Schriber can discern from the ACL served in this action, Donahue Schriber
notes that the “Submission of Evidence and Policy Statements,” included in the Hearing Procedure
applies to all parties (including the Prosecution Team) and that the Prosecution Team failed to provide
any legal or technical arguments, or analysis, or policy statements, when it submitted its BEvidence List
and Witness Designation. Therefore, Donahue Schriber is limited to responding to the allegations in
the ACL.
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calculate the ACL penalty under the Enforcement Policy: (1) is unprecedented in construction
stormwater ACLs throughout the State and inconsistent with how the Regional Board staff calculated
stormwater ACL penalties in the only other ACL that alleged construction stormwater discharge
violations since the Enforcement Policy was adopted, and (2) would create a perverse incentive for
future stormwater dischargers not to make extraordinary efforts to limit the amount of stormwater
discharges (i.e., a discharger would be better off ensuring the amount of any discharges qualified as

large volume discharges), thus resulting in bad public policy.

1. No Evidence Supports the ACL’s Allegations Regarding “Small Volume Discharges” and
Impacts to Beneficial Uses.

The ACL does not allege or cite any evidence to support its conclusion that an exception to the
Enforcement Policy’s maximum amount of $2.00 per gallon penalty applies here. (See Exhibit 13,
ACL, Attachment “A”, p. 3.} Instead, the ACL incorrectly suggests that the use of $10.00 per gallon to
compute penalties for stormwater discharges is the default under the Enforcement Policy and that only
in exceptional circumstaﬁces should it be lower. (Ibid. [“[w]hile the Enforcement Policy states that a
lower initial per-gallon value may be used for “high volume” discharges, for this case, Water Board
staff do not recommend using less than $10/gallon in the initial penalty calculation ...”] (emphasis
added).) The ACL’s interpretation of this clause stands the Enforcement Policy, and the purpose
behind the Enforcement Policy’s treatment of stormwater discharges, on its head. (Exhibit D,
Enforcement Policy, p. 10 [“The goal of this section is to provide a consistent approach and analysis of
factors to determine administrative civil liability.”].) The same Enforcement Policy that the ACL cites
as the basis for its conclusion clearly states that $§2.00 per gallon “should be used” to determine the per
gallon penalty amount for “stormwater” discharges with the notable exceptions addressed above. (See
Enforcement Policy, p. 14 (emphasis added).)

The ACL attempts to rationalize this departure from the Enforcement Policy stating Water

Board staff recommends using $10.00 per gallon “given the relatively small volume of discharge on 30

November 2012 and the beneficial uses of the receiving water.” (See ACL, Attachment A, p.3

(emphasis added).) This recommendation, however, again ignores the express language and
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requirements in the Enforcement Policy. First, the term “small volume discharges” in the Enforcement
Policy is modified by the phrase “that impact beneficial uses.” (See Enforcement Policy, p. 14.) As
discussed below, there is no evidence that the discharges at issue actually impacted beneficial uses.
(See Exhibit I, Bryan Tech Memo.) Therefore, this exception would not apply.

Second, even if such evidence did exist, defining the 76,613 gallon alleged discharge at issue
here as a “relatively small volume discharge” is inconsistent with the Enforcement Policy’s language
and the Regional Board’s calculation of penalties in every ACL Donahue Schriber could find on file
since the Enforcement Policy was adopted.

Third, a review of other ACLs issued since the adoption of the Enforcement Policy
demonstrates that this Central Valley Water Board has proposed to use $2.00 as the base penalty
amount for a discharge that was even smaller than the discharges at issue here —i.e. Cascade Crossing_
(Exhibit E [Order No, R5-2013-0520] (imposing $2 per gallon on a 37,500 gallon discharge]). In
summary, the ACL’s allegation that the discharge at issue here is a small volume discharge has

absolutely no support.

2. The Proposed ACL Penalty Calculation Conflicts with the Express Purpose of the
Enforcement Policy, Is Inconsistent with Treatment of Stormwater Discharges, and
Would Create Bad Public Policy.

The Water Board Enforcement Policy emphasizes that:

Timely and consistent enforcement of these laws is critical to the success
of the water quality program and to ensure that the people of the State
have clean water. The goal of this Water Quality Enforcement Policy
(Policy) is to protect and enhance the quality of the waters of the State by
defining an enforcement process that addresses water quality problems in
the most efficient, effective, and consistent manner. In adopting this
Policy, the State Water Board intends to provide guidance that will
enable Water Board staff to expend its limited resources in ways that
openly address the greatest needs, deter harmful conduct, protect the
public, and achieve maximum water quality benefits. Toward that end, it
is the intent of the State Water Board that the Regional Water Boards’
decisions be consistent with this Policy.
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(Exhibit D, Enforcement Policy, p. 1 (emphasis added).) The Enforcement Policy further states that
one of the goals the Policy is to establish “an administrative civil liability assessment methodology to

create a fair and consistent statewide approach to lighility assessment.” (Jbid. (emphasis added).)

Using the highest possible $10.00 per gallon base amount is unprecedented in construction
stormwater matters. With the exception of the ACL in this matter, Donahue Schriber has been unable to
locate any ACL where any Water Board has used a base penalty amount over $3.00, and certainly not
the maximum of $10.00 per gallon, to calculate penalties for a consiruction stormwater discharges since
the 2010 Enforcement Policy was adopted. Moreover, in the one instance where a higher amount was
used ($3.00 as opposed to $2.00), the ACL followed two Stop Work Orders, a Cease and Desist Order,
and a Notice of Violation that did not result in corrective actions by the discharger for failing to employ
effective erosion and sediment controls, effective tracking controls, perimeter controls, effective trash
and waste management controls, and storm drain protection among other violations. (See Exhibit G
[EI-PLA 75 LLC ACL (R8-2010-0025)].) Notably, the ACL here proposes a discharge computation
that results in a total final per gallon penalty ($3.06 per gallon) that is more than twice the amount
imposed in the EI-PLA 75 LLC ACL, a case where numerous and repeated violations were
demonstrated as well as intentional violations of the CGP. There are simply no parallels between that
case and the facts here. Thus, even the use of a $3.00 per gallon base amount to calculate the discharge
penalty in this matter would be inconsistent with the express goals and intent of the Enforcement
Policy. Given the stated purpose of the 2010 Enforcement Policy, a $2.00 maximum per gallon base
amount must be used here, |

In addition, imposing the maximum amount in this matter would create a perverse incentive for
future dischargers to ensure that any accidental discharges are large enough to clear the undefined
“large volume” hurdle being inconsistently used by the Prosecution Team. For example, had the
General Contractor S.D. Deacon not taken extraordinary efforts here to stop the discharges within 4
hours, or had they failed to work diligently throughout the rest of the major storm event to make sure
there weren’t further discharges (see Declaration of Andy Van Veldhuizen), the penalty here would

have been substantially less because the discharge volume was greater, Such a result is not only -
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inconsistent with the Enforcement Policy, but it represents bad public policy. In sum, there is simply

no justification for using a base penalty amount higher than $2.00 per gallon.

D. The ACL Harm Factor Is Inconsistent with the Enforcement Policy and
Unsupported by Evidence,

The ACL alleges that the potential harm to beneficial uses from the alleged discharges at issue
here “wés determined to be moderate (i.e. a score of 3), which is defined as a ‘moderate threat to
beneficial uses (i.e., impacts are observed or reasonably expected and impacts to beneficial uses are
moderate and likely to attenuate without appreciable acute or chronic effects).”” (Exhibit 13, ACL,
Attachment A, p. 1.) The ACL, however, does not cite any evidence of “observed” impacts to
beneficial uses or explain why impacts are “reasonably expected” from the alleged discharges in
support this allegation. (Exhibit 13, ACL, Attachment 1, at p. 2; see also Michael Bryan, Ph.D.
Technical Memorandum (dated September 4, 2013), Exhibit I, p. 2.) Nor does the ACL provide or cite
to any scientific assessment of the potential for harm to beneficial uses from the alleged discharges.
(Exhibit 13 at p. 2.) Rather, the ACL simply proclaims that thé alleged discharges resulted in moderate
harm to beneficial uses based on a response to comment on the Final EIR for the Rocklin Crossing
project stating “that uncontrolled soil erosion generated during project construction could indirectly
affect fish habitat and benthic macro-invertebrates by degrading the water quality within Secret Ravine
Creek.” (Exhibit 13, ACL, Attachment 1, at p. 2.) The Final EIR, howevef, was not placed into
evidence in this case by the Prosecution Team. (See Prosecution Team Evidence List [only listing
Draft EIR].) Moreover, even the Final EIR had been timely submitted as evidence, the Final EIR does
not support the ACL’s allegation that the harm (or potential for harm) to beneficial uses from the
alleged discharges was “Moderate™ as that term is defined in the Enforcement Policy.

The Enforcement Policy explains how the “Harm or Potential Harm to Beneficial Uses” should
be applied in calculating proﬁosed penalties in ACLs. (Exhibit D, Enforcement Policy, p. 12.) |

Regarding this factor, the Enforcement Policy states:
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Factor 1: Harm or Potential Harm to Beneficial Uses

The evaluation of the potential harm to beneficial uses factor considers
the harm that may result from exposure to the pollutants or contaminants
in the illegal discharge, in light of the statutory factors of the nature,
circumstances, extent and gravity of the violation or violations. The score
evaluates direct or indirect harm or potential for harm from the violation.
A score between 0 and 5 is assigned based on a determination of whether
the harm or potential for harm is negligible (0), minor (1), below
moderate (2), moderate (3), above moderate (4), or major (5).

0 =Negligible - no actual or potential harm to beneficial uses.

1 =Minor - low threat to beneficial uses (i.e., no observed impacts but
potential impacts to beneficial uses with no appreciable harm).

2 = Below moderate — less than moderate threat to beneficial uses (i.e.,
impacts are observed or reasonably expected, harm to beneficial uses is
minor).

3 = Moderate - moderate threat to beneficial uses (i.e., impacts are
observed or reasonably expected and impacts to beneficial uses are
moderate and likely to attenuate without appreciable acute or chronic
effects).

4 = Above moderate — more than moderate threat to beneficial uses (i.c.,
impacts are observed or likely substantial, temporary restrictions on
beneficial uses (e.g., less than 5 days), and human or ecological health
concerns).

5 =Major - high threat to beneficial uses (i.e., significant impacts to
aquatic life or human health, long term restrictions on beneficial uses
(e.g., more than five days), high potential for chronic effects to human or
ecological health). ‘

(fbid. (emphasis added).)

Based on the Enforcement Policy definition of “Moderate” under the “Harm or Potential Harm
to Beneficial Uses” factor, the Prosecution Team is not only required to demonstrate that impacts were
observed or reasonably expected to beneﬁcia1 uses, but also that the harm to beneficial uses was
moderate. (Ibid.) Not only has the Prosecution Team failed to cite any evidence to support the ACL’s
claim of “Moderate” harm, such a claim cannot be supported given the undisputed facts surrounding
the alleged discharges at issue in this matter, as explained in the Michael Bryan, Ph.D. Technical

Memorandum, dated September 4, 2013 (hereafter Bryan Memorandum). (See Exhibit 1.).
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RSC Engineering, the QSD for the Rocklin Crossings site, determined that the approxﬁnate
flow rate in Secret Ravine from 8:15AM to 10:15AM on the morning of the discharge events varied
from 369 cubic feet per second (cfs) to 530 cfs. Assuming a very conservative discharge duration of 2
hours (as compared to the estimated 3.25 hours before the breach was repaired) between 8:15 am and
10:15 am yields an average flow rate of 450 cfs or 24,235,200 gallons that flowed past the project site
during the 76,613 gallon discharges to Secret Ravine. Thus, the volume of the off-site discharges
amounted to less than one third of one percent of the volume of water that ﬂowed past the site in Secret
Ravine (0. 32%), or a dilution ratio of more than 300 to 1 (i.e., 1 to 316 dilution). (RSC Engineering
Memorandum, Exhibit K, p. 2.)

As explained m the Bryan Memorandum, because the alleged discharge violation was a single
3-4 hour event during a precipitation-driven high flow period as detailed in the RSC Engineering |
Memorandum, there are just a few potential adverse effects to Secret Ravine’s aquatic life, which are
limited to a short-term duration.(Bryan Memorandum, Exhibit I, p. 7.) As explained by Dr. Bryan,
there is no evidence of these possible short-term effects and it is highly unlikely that such harm would
have occurred based on alleged diséharges at issue here, (See id., pp. 7-10.) Therefore, the undisputed
facts demonsttate that harm to beneficial uses, if any, was “minor” as that term is defined by the
Enforcement Policy, and as explained in Dr, Bryan’s testimony. (See id., pp. 10-1 1.)3

For all of the above stated reasons, the ACL must be recalculated using a $2.00 per gallon base
amount and a “Minor” factor for “Potential Harm” in order to be consistent with the Enforcement
Policy and fundamental principles of fairness.

III.  LIST OF WITNESSES
Donahue Schriber provides the following information regarding the witnesses who will testify

on its behalf at the hearing on this ACL:

* / This conclusion further demonstrates that the exception for “small discharges” in the Enforcement
Policy does not apply here. See discussion, infra, at section II. C.
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1. Michael Bryan, Ph.D. — Dr. Michael Bryan can and will testify related to the lack of
potential harm to beneficial uses from the alleged discharges at the Rocklin Crossings constructioh site.
(10-15 minutes for direct testimony)

2. Richard Chavez, P.E. — Mr. Chavez can and will testify about the estimated volume (and
dilution) of alleged discharges from the Rocklin Crossings construction site. Time permitting, Mr,
Chaves will also testify as to his personal knowledge of the Storm Water Pollution Prevention Plan
(SWPPP) and BMPs for that site, pre-storm preparations, events during and after the 2012 rain event,
and other issues raised in the ACL Complaint, (5-10 minutes for direct testimony)

3. Janet L, Petersen — Ms. Petersen can and will provide testimony regarding Donahue
Schriber and provide an overview of the Rocklin Crossings construction project. Time permitting, Ms.
Petersen will also testify as to her personal knowledge of Rocklin Crossings construction site, the
Storm Water Pollution Prevention Plan (SWPPP), BMPs for that site, pre-storm preparations, events
during and after the 2012 rain events at issue in the ACL, communications with Water Board staff
regarding the construction site both before and after the 2012 rain cvents at issue in the ACL, and other
issues raised iﬁ the ACL Complaint. Ms. Petersen will also authenticate evidence provided by
Donahue Schriber, if necessary. (5 mihutes for direct testimony)

IV.  EXPERT WITNESS QUALIFICATIONS

Donahue Schriber designates Richard Chavez, P.E., and Michael Bryan, Ph.D., as expert
witnesses.

1. Michael Bryan, Ph.D.’s qualifications to opine on potential harm to beneficial uses from
the alleged discharges from the Rocklin Crossings construction site include over 25 years of combined
consulting and research experience primarily in water quality, toxicology, and fisheries biology. Dr.
Bryan has extensive expertise in data compilation and analysis, and permitting—particularly NPDES
permitting. Dr, Bryan applies his expertise to assist clients with strategic planning, compliance
monitoring, technical evaluations, project refinement, permitting, and implementation, and, when

needed, expert witness testimony. Recent work is focused on assessing the effects of effluent
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~ Attachment A

- DONAHUE SCHRIBER EVIDENCE LIST
| September 4, 2013



Attachment “A” to DONAHUE SCHRIBER ASSET MANAGEMENT CORPORATION’S

SUBMISSION OF EVIDENCE AND POLICY STATEMENTS FOR

ADMINISTRATIVE CIVIL LIABILITY COMPLAINT NO. R5-2013-0519

(DONAHUE SCHRIBER EVIDENCE LIST - September 4, 2013)

Pursuant to the Hearing Procedures governing this matter, California Code of Regulations, title
23, section 648.3, and the 1 August 2013 Ruling on Objections to the Hearing Procedures,
Donahue Schriber hereby submits the following Exhibits.*

Exhibit
Number

DATE

DOCUMENT

A

N/A

Site map delineating the pre-incident SWPPP map into several sub-
shed arcas,

B

11/26/2012-
11/29/2012

Copies of the Rain Event Action Plans (REAPs) prepared by TSM on
November 26-29, 2012 in preparation for the storm event discussed
in the ACL Complaint.

11/01/2009-
12/10/2012

Rain Gauge Log Sheet for the Rocklin Crossings site for November
1, 2012 to December 5, 2012 and other rainfall information.

11/17/2009

Water Quality Enforcement Policy, dated/adopted November 17,
2009 & approved by Office of Administrative Law on May 20, 2010
http://www.waterboards.ca.gov/water_issues/programs/enforcement/
docs/enf policy finall11709.pdf

3/04/2013

ACL Complaint No. R5-2013-0520 ACL. issued by the Central
Valley Regional Water Quality Control Board to HBT of Saddle
Ridge L.I.C for the Cascade Crossing construction site on March 4,
2013 which was downloaded from the site:
www.swreb.ca.gov/.../cascade crossing/r5-2013-0520 enf.pdf and
Attachment A from downloaded from the site:
http://www.swrcb.ca.gov/rwgeb5/board_decisions/tentative orders/ca
scade_crogsing/r5-2013-0520 att a.pdf

6/10/2010

ACL Complaint No. R8-2010-0024 issued to the Placentia-Yorba
Linda Unified School District on June 10, 2010, which was
downloaded from the following website: o
http://www.swreb.ca.govirwqceb8/board_decisions/adopted orders/or
ders/2010/10 024 ACLC Placentia-Yorba Linda USD.pdf

5/27/2010

Administrative Civil Liability Complamt (R8-2010-0025) for EI-PLA
75 LLC, including Attachment A. Also available at:
http://www. waterboards.ca.gov/rwgcb8/board decisions/adopted ord
ers/orders/2010/10 025 ACLC EI-PLA75LLC.pdf

N/A

SWRCB Order No. 2009-0009-DWQ, amended by 2010-0014-DWQ
& 2012-0006-DWQ, located from
hitp://www.waterboards.ca.gov/water_issues/programs/stormwater/d
ocs/constpermits/wgo 2009 0009 complete.pdf

9/4/2013

Michael Bryan, Ph.D. Technical Memorandum

undated

Michael Bryan, Ph.D. CV

9/4/2013

RSC Engineering, Inc. Memorandum with attachments A, B, and C.
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Exhibit | DOCUMENT
Number
L undated Richard Chavez, P.E.

* Exhibits A-H are submitted by S.D. Deacon as attachments to the Declaration of Andy Van
Veldhuizen in support of 8.D. Deacon’s Submission of Evidence and Policy Statements and
Designation of Witnesses, Exhibits I-L are submitted by Donahue Schriber Asset Management
Corporation as attachments to the Declaration of Howard F. Wilkins III in support of Donahue
Schriber’s Submission of Evidence and Policy Statements and Designation of Witnesses.
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CERTIFICATE OF SERVICE

I, Rachel Jackson, declare that I am over 18 years of age. I am employed in Sacramento
County at 455 Capitol Mall, Suite 210, Sacramento, California 95814, My mailing address is 455

Capitol Mall, Suite 210, Sacramento, California 95814, My email address is

rjackson@rmmenvirolaw.com,

On September 4, 2013, I sent the following documents:

DONAHUE SCHRIBER ASSET MANAGEMENT CORPORATION’S
SUBMISSION OF EVIDENCE AND POLICY STATEMENTS

by electromic and regular mail to the following persons in the matter of Donahue Schriber Asset

Management Corporation Administrative Civil Liability Complaint No. R5-2013-0519:

Patrick Pulupa

Office of Chief Counsel

State Water Resources Control Board
1001 I Street, 22nd Floor
Sacramento, CA 95814

Patrick. Pulupa@waterboards.ca.gov

Ken Landau
Central Valley Regional Water Quality
Control Board

- 11020 Center Drive, Ste. 200

Rancho Cordova, CA 95670
Ken.Landan@waterboards.ca.gov

Melissa Thorme

Downey Brand

621 Capitol Mall, 18th Floor
Sacramento, CA 95814
mthorme@downeybrand.com

I certify and declare under penalty of perjury under the laws of the State of California that the

David Boyers

State Water Resources Control Board
1001 I Street, 16" Floor

Sacramento, CA 95814
David.Boyers@waterboards.ca.gov

Mayumi Okamoto

State Water Resources Control Board
1001 I Street, 16" Floor

Sacramento, CA 95814
Mayumi.Ckamoto@waterboards.ca.gov

foregoing is true and correct and that this document was executed on September 4, 2013 at

Sacramento, California.

‘Rachel Jackson
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Rain Event Action Plan (REAP)

Dates 77/ ZE/T=" | Wb Number ZR3IC36 T 97
Date Eain Predicted to Occars /]2 7//z-— Predicted % chance of rain: SO0
Sitemfonnaﬁon. .

Dopiibea€Z LooP D fockls) =50 & SCRVD)
Eite Name, City and Zip Code ' Project Risk Level: p{Risk Levelz  niRiskLevelg

ormwater Manager Informal

wal lC/T#E (( (:/&-

Si

/
/ SO Darcon) / e 9709/,

o ctor~Lahor

: - TSM

F7wa contracted for the site:

q/6 fz@ o/s"ﬁ!

Nams, gcr_lgg-"?u’q,gz Bmergency Phone Number (24/7)

Current Phase of Conswneﬁon
Check ALL the boxes below that apply to your site. ’
}( Gmdlng and Land Development O  Vertical Construction ] Inactive Site
fo Streets and Utilities O  Finel Landscaping and Site n] Other:
Stabilization

Activities Associated with Current Phase(s)
GwckALL the baxes below that apply to your site (some apply to all Phases).

591

Grad

a] ' a] Vegetation Removal Vegstation Salvage-Harvest
)i( Rough Grade 0O  FinishGrade D Blasting

o Soll Amendment(s): ﬁ( Excavation (_____ft) ﬁ( Sofls Testing

K Rock Crushing {K Erosion and Sediment Control A Surveying

a Equip, Maintenance/Fueling }8{ Material Délivery and Storage @ Other:

1a ﬁnish Grade s] Uﬁllty Install: water-sewer-gas O Paving Operations

] Equip. Maintenance/Fueling Q Storm Drain Installation - o Material Delivery & Storage
a Curb and Gutter/Concrete Pour 0Q Masonry s] Other: ‘
Yertical Construction: .

Q - PFraming . Q Carpentry o Conerete/Forms/Foundation
] Masonry u] Hlectrical . a Patoting .

o Drywall/Interior Walls u] Plumbing Q Stucco

{a Equip, Maintenance/Fueling ~ Q HVAC o Tile -

Q Exterfor 8iding a .Insulation Q Landscaping & Irrigation
0 Flooxing u] Roofing u] Other:

o Stabilization a Vegetation Establishment (n] E&S Control BMP Removal
Q Finish Grade (a] ms‘;t:lmge Yard/ Materlal Q Landscaps Installation
. 0

0] Painting and Touch-Up ] _ Trrigation System Testing O ' Other: '

Q  DrainageInlet Stonclls O lnlgtFitration @ Penm. Water Quality Ponds
Q, Othes . o Other: O - Other )

1Y
™ | @ E&S5Control Device Installation @ Routine Site Inspection O Trash Removal
O . & §&S Control Devies Maintenance O Street Mpp}:;p Q Other:
November 2009 Callfornia Stormwater BMP Handbook | www.casqa.org c-1




Rain Event Action Plan (REAP) |

Dates 11[20/]2 [ wom Number: | 553/ C364 (02—
Trados Active on Site during Current Phase(s) ] .
: Chegle ALL the boxes below that apply to yeur site .
o Storm Drain Improvement )? Grading Contractor 8] Surveyor- Soil Techniclan
[s] Street Improvements K Water Pipe Installation O . SenitaryStation Provider
s ] _Materlal Delivery Q Sewer Pipe Instellation o Electrical
=] Trenching a Gas Pipe Installation a Carpentyy
o Concrete Pouring 0 Electrical Installation O  Plumbing
a] Foundation . a] Communication Installation D Masonry
0  Demlition P( Erosion and Sediment Control: ©  Water, Sevpr, Blootsie
. Utilities .
0 Material Delivery )@' Zquipment O  RockProducts
Fueling/Maintenance L
n] Tite Work- Flooring a] Utilidles, e.g,, Sewer, Bleetric O Painters
) Drywall ) n] Roofers : ] Carpenters
a] HVAC installers =] Stuceo =] Pest Control: e.g., texmite - -
. . prevention
Q Exterfor Siding K Masons Q Water Feature Installation
=] Tosulation- o Landscapers O . Utility Line Tosters
Q Fireproofing (5] Riggers Q Irrigation System Installation
o] Steel Syatems a] Uility Line Testers o Other:
{, Trade Contractor Information Provided
' : . . Check ALL the boxes below that apply toyour site, -
o Rducational Material Handout O  Tailgate Meetings ' 0 Tiaining Workshop
‘f Contractual Language O  Fines and Penalties D Signage
‘ Other: O  Others Q Other: .
: -_Continued on nextpage.
November 2009 Californla Stormwater 8MP Handbook | WWV;I.casqa;org 'c-z
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Rain Event Action Plan (REAP)

A

— A — 552C364 162
DateRainPrédlctedto Oceurt ///L']/[Z,- Predieted % chance of raint g& %
' Prodicted Ram Event Triggerad Actions

Below {s 1 list of suggested actions and items to roview forthis project, Each netive Trade should check alt matexial storage
axsas, stockpiles, waste management areas, vehicle and equipment storage and malntenance, areas of active soil disturbance,
and areas of active work to ensure the proper implementation of I
referenced to the BMP progress map.

MPs; Project-wide BMPs should be checked and cross-

4

Trade orAcﬂvii;; — [suggested action(s) to pexform / Ttem(s) to review prior {o rain event

r” Alert sample collectlon contractor (if applicable)

g/Schednle staff for extended rain inspections (including weekends & holidays)
flpﬁkmﬁon and Sediment Control (ESC) materlal stock
Review BMP progress map ) :

0 Othén___~
n - + R . _,_‘ .

Tovination 68 2 ?fom Tende supervicors of predicted rain
u/Cheds scheduled activities and reschedule as needed
a/\lert evoslon/sediment control provider

2 - !
'R TFaterial storage areas

Q

g)Material mder cover of in sheds (ex; treated woods and metals)
Perjmeter control around stockpiles

Q Other:

—

Q
0

. ’*T Wastax;lanagamentnreas
!

&

Dumpstors closed

Drain holes plugged

Recycling hins covered

%a‘;ituystaﬁons bermed-and protected from tipping
or: .

nogoo

éﬁdeopemﬁonn

ferior operations shut down for event (.g,, no concrete pours or paving)

B/Sﬁﬂtmatments (e.g.,: fextilizer) ceased within 24 hours of event
G atertals and equipment (ex: tools) properly stored and

‘Waste and debris disposed in covered dumpsters or removed from site
0 nches and excavations protected '

Perimeter controls around disturbed areas
Q gu&ﬂnx and repair areas covered and bermed
] er: ! .- g N

[#] '
Q)?' v O P

y(‘ﬁiéﬁ(ﬁMPs

n/ﬁﬂegﬁate capacity in sediment basins and traps
1~ Siteperimeter controls in place
atch basin and drop inlet protection in place and cleaned
& _Femporary erosion controls deg]oyed
m&orm perimeter controls deployed around disturbed areas and stockpiles
2 lolgh swept; site ingress and egress points stabilized

em A ) +

o . ]
! . [«
Concrete rinse out area Wumcapacityformin . :
Wash-out bins covered
Q Other:

,-44- Spill and d;'lps

Al lncident spills and drips, including paint, stueco, fuel, and oil cleaned
gnﬂ'lp pans emptied :
er:

November 2009

California Stormwater BMP Handbook | WWW.casqa.org
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Other / Discussion /
Diagrams

FoymP e Feor— Low
ez S e DETENT (o) 78,
7 CHEATEE. Ros J_(T00(44

AAENS .

= =

BDOGDU‘DDUD-DDUGOUUUD‘UDDQ‘DD

Continued on nextpase.

Attach a printout of thie weather i;orecqxt from the NOAA website to the RﬁAP.

»y me or under my direction or supervision in accordance with a system designed to assure that gualified personnel properly

;athered and evaluated the i1 = ted. Baged on my inquiry of the persons who manage the system, orthose
~ersons directl) nformation, the information sibmitted is, to the best of my knowledge and belief,
e, accurate, 1 here are significant penalties for submitting false information, Including the

| possibility of fi1  w. ng vioations.

11 certify under penalty of law that this Rnin Event Action Plan (REAP) will be performed in accordance with the General Permit

November 2009 Californla Stormwater BMP Handbook | www.cesqa.org
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an) /) ' /
Ry 12 e f1t-
L ' - ._Date; J 4 -
walified SWPPP Practitioner (Dse ink plense)
bhusa ——
Novembar 2009 Californla Stormwater BMP Handbook | www.casdh.om c-5



7-Day Forecast for Latitude 38.8°N and Longitude 121.23°W (Elev. 266 ft) Page 2 of 4

Local forecast by

~Cily, St* or ZIP codo
Enteriocation ... =)
Logation . .
Severe Weather Possible for Parts of Southern Plalns and Lower Miss. V
The NWS Storm Prediction Center Is forecasting a risk of sevare thunderstorms for M
the southern Plains and lower Mississippl Valley, from northeast Texas across northe
western Mississippi. The main threats will be large hall and damaging winds, but the t
out.
Read More...
3 MILES WSW LOOMIS CA
s Falr Humidity 67%
5 4OF Wind Speed calm
Barometer 30.!'):7(ln -
12°C Dewpolnt 43°F (8°C
Visibilty 10.00 mi
Last Update on 28 Nov 9:65 em PST
Cum
Lin
Lat:
Mor
TODAY TONIGHT TUESDAY TUESDAY WEDNESDAY WEDNESDAY
: » NIGHT NIGHT
" Sunny Mostly Mostly Rain Showers Showers
. Clear Sunny Likely
High: 65 °F Low: 43 °F High: 68 °F Low: 80 °F High: 59 °F Low: 60 °F H
FRIDAY

Rain

ngh: 81 °F

HAZARDOUS WEATHER CONDITIONS

Special Weather Statement

http://forecast. weather.gov/MapClick.php?CityName=Rocklin&state=CA&site=STO&te... 11/26/2012
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Kockiin November Weather 2012 - AccuWeather Forecast for CA 95677 Page 2 of 3

Now Weekend Extended Month
< October 2012 View: November ‘2012
Highlowprecip SnowForecast Avg. HiAvp. Lo
11?1‘71/2012 64° 48°0.75 In0 In 6B 4p°
’1"1',2/2012 49° 48°0In  O1n 68°  a7°
'15:;3 2012 70° 460 0 67° a7°
f;’;',' J2012 72° 54°0In  Oin 67° 470
'1“;/“5,2012 75° 55°0In  Oln 6s° 470
E?ﬁrzolz 79° 57°0In  On 66°  46°
Y’f,gmn 73°57°0in  0Oln 66°  46°
E}‘nizon S5° 41°0.27 In0 In 850 460
:"1'19 /2012 48° 37°0.08 ind in 65° 450
f‘;}m /201250° 39°0in  0in 84e 450
Tin1/201254 36°01n 0 64 450
o 2201257° 39°0I Oin 630  45°
1‘1'713 /201254° 43°0I0  Oin 63° 44
‘1”17{4/201269 48°ain  0In 62° 4a°
Ih1715 1201256° 48°0n O 1n 62 44
?1'/16/20'1257" 50°0.24 1n0 In 620 43
f;;:mouw 52°1,02 In0 In 610 a3
$1/18/201255 46° 1.5 1n0 In 61° 430
'1";’/"19,201263'* 48°0In 0ln 60¢ 430
1‘1’720,2012510 52°0in  Oln - 60° 420
T ea1/201257 52°137 100 In 60° 420
E}‘mmzssv 41°0In Oln 500 420
o 237201259 46°01n 0ln 59° 420
ﬁtm /201254° 43°0n 0 50 410
f;‘;‘zs /201253 43°01n  OIn 580  41°
rf/nzslzmzﬂ' 39°0In Oln Sunny much of the time 58° 410
1“1727 1201263°45°00n  0in Partly sunny 580 410
‘{Vl‘;‘;s /201257° 49°1.11n 01 Breezy with rain 57°  ao°
11;;,2 9/201150" 52°0.8In 0 I Raln and drizzle possible 570 ap0

Cloud In possible; bre
oudy, raln p [-H 82V57° 40°

Fri 4
11/30/201252749°0.11n 0 In

http://www.accuweather.com/en/us/rocklin-ca/95677/november-weather/2154363monyr... 11/26/2012
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o 'iirg%&;gé'&,;za

:.
u‘-.‘glc‘v'o {rt

*‘*zf*mi

Inspachon
Type‘

S
Construction Site Name:

Conshuction slage and
pisiad activilies:

Appmximate area

of exposed giter

R

R —fﬂﬁyﬂw@’ L

Date R/ain P/adloted to Oceur: Pnedlcted % o ancs (}fraln ‘7

.Estimate storm beglnning: Estimate sto Estimats fime sinoe Jast [ Rain gaugs aﬁfﬁr
2 ﬂﬁﬁ Z— . duraﬁon:é,__,/r?}_/f storm:; .

T(date and time) {houre) (days or hours) (inches)
Observations: If yes identify location 1fle ~Z I 2,77
Qdors YesO NoB”

Floating material YesO NofS
Suspended Materlal Yes O No gl
Sheen Yesd NobT™
Dlscoloraﬂuns Yesl No g \
. L - iy . ~
Tumxdny Yes & NoD) STAMOING “r, ) S
Outalls or BMPs Evaluated

{add additional sheets or afiached detal) ﬁﬁﬁ Imggou fion. Chackilss)

'm

i

Pholos Taken: Yéa O

a ﬁﬁrz&ﬂ rson)

No & Photo Reference lDQS

",, v&k [t
A

T tnspector Tne
ESSA

‘Fignature.

4 cram ar messrere———— i
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e

W}”'qg;h w( R

Canstruction Site Names:
 DomivbuEZ Lvoﬁ /?p
Bampler

DAVE KL/W Y | .
Sarping Evont 1ypa: | § ~

Wrﬁm—smaa’run = gl(fl [?,? | 3 30
VEVETATED [HED —

P’y

e Gamtrc Looks (/Y Curt, Mo wree—
[ope JHIS TR SITE ENVTERS THIS P/Pe AT THIS TIME
onLy BN on) WATER. From A Vrbz;nrnb Fiews Acnsss ST

T'me Eﬂd. 'g E p
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TeM
SWPPPInspection Form

m&m ¢ ‘ gmﬂomzzge%mmv\Nasﬁe.md
4 ‘ non-storm water confrols)
Ster fenee”, Dtnk
GRIYINGS (St whETE Bl ) Ged SlE;
@99 Farerion (/s 45
D&fﬂ@f.
Notes

/1/0 Arw @ //mc, oF ,44/524_5: T/wu

T
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Corrective Action Log
Tocation | BIAP Deltolencies and Achion | Repeir | Verified | Notes
Corvective Aotion Necded m:a Date | Date
A S - 2. A
Mowe el |
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Rocklin Month Weather - AccuWeather Forecast for CA 95677

“on
11/5/2012
Tup
11/672012
Wed
11/7/2012
Thu
13/6/2012
L
11/9/2012
Sat
“11410/2012
sun
11/14/2012
Mon
11/12/2032

‘e
131/13/2012
Wed
11/14/2012
THO
11/15/2012
[
$1/16/2012
sat
11/17/2012
sun
11/18/2042
Hon
11/19/2012
Tue
1142012012
Wed
117212012
™
1/22/7012
Al
i1/23/2012
Set
1342412012
Sun
11/2572012
Man
11/26/2012
Tug
11)27/2012
Wed
11/28/2012
Thu
11/29/2012

Fr
11/30/2012

750
790
73.
ss#
48°
so.

54.

64°
66°

“0

61°
88°
62°

55°

s7°

s7°

419

37°

”G

50

39*

43.

480

48°

48°

48‘

S2°

41°

43°

az

ag®

“ﬂ

48°

51°

50

()]

0ln

0.271n

0.081n

ot

Oin

Oin

Oln

Oin

024 In

1.021n

1150

oln

[ ]

137 In

Oln

0l

[ 1))

Oln

o

Qin

0.81n

141n

1in

(2]

0ln

Qln

o

otn

[ 3

0ln

[1)]

0ln

0in

0in

(1}

0n

Oin

oin

(1)

0in

0in

[13:4]

0ln

oln

['1.1]

oln

W Breezy and cooler with raln
£

iz, Mostly cloudy with 8 shower

BENN

m Windy with rain
AR

662

66°

65¢

653

64°

M.

63.

63°

62°

62¢

oz°

61°

61°

so.

60~

59°

59°

568°

s8¢

470

46°

45°

a6

a5°

45°

450

450

44°

44°

44°

43°

43°

a3°

43°

42°

42°

42°

a2°

410

41°

43¢

41°

40°

40°

00

http://www.accuweather.com/en/us/rocklm-ca/95677/month/21 54363 7view=table
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7-Day Forecast for Latitude 38.8°N and Longitude 121.23°W (Elev. 266 f1) Page 1 of 2

g&gz NATIONAL WEATHER SERVICE

HAFIGNAL QCAARIC AAG ATMOSPWRDIL Aty rad R

HOME FORECAST PAST WEATHER WEATHER SAFETY INFORMATION CENTER NEWS SEARCH

ABour
Lotalforecast by
“Cliy, 6¢* orZIP cads
Ents? Incation .. l
Locaton Halp
Sarles of Strong Storms WAl Bring Protonged Perlod of Rein to Parts of West Coast
Parts of the Wes! Consl will experience e very prolonged wet period beginning gn Wednasday, as @ eefiea of sirong storms bring
rain and mountain snow jo the region, particularly northem Califorsla and southern Oregon, through the waekend, Rainfe!l smounts
of 6-12 inches are forecast, gong with wind gusts as high as 70 mph along the coast. Flooding Is possible across the reglon:
3 MILES WSW LOOMIS CA En Eapanol
Overcoal Humidity 93%
460F Wind Speed E 8 MPH
Baromoter 20,84 in
8°C Dewpoint 46°F (7°C)
Visibitity 4,00 ml
Lest Updas 0a 26 Nov 8:55 am PET

. . Guirent conditions of N
Lincoin Reglanal Karl Harder Flold (KLHM)
‘ Lat: 36,8082 l:on: ~121.3513 Elov: 1211,

RN e LT e,

SBATURDAY BATURDAY
L

ham:a
Showers
Highz 68 °F Low: 49 °F

Low: 64°F High: 69 °F Low: 62°F High: 81 °F Low: 54*F High: 80 *F

HAZARDOUS WEATHER CONDITIONS

Wind Advisory " EoodWaich MHazardous Weather Outiock

7-DAY FORECAST

Today  Showers. High noat 58, Breszy, with a south soulhoastwh;d 17 {0 22 mph, with gusls as high as 83
m Chance of pratipiiaiion Is 100%. New pracipliation amounis betwasn e quarter and half of an

..... -

Tonight A 80 parcant chance of showers, Moslly cloudy, with a low eraund 49. South soultheast wind 11 to
14 mph, with guals 85 high a3 21 mph. New precipitalion amounts of less than a lenth of an tnch

poseible,
Thursday  Raln ilkaly, malnly afler 10sm. Mostly cloudy, with a high near 63, South southeest wind 18 (o 21
mph, with gusts ee high as 39 mph. Ghance of pretiphiation is 60%. New precipitalion amounts
botween & tenth and quarier of an Inch possibla, .
Thursday  Raln. Low around 84. Breazy, with & south southeast wind 20 1a 22 mph, with gusts ae high as 33
Night mph. Chence of precipliation is 100%. New precipiiaien be three quatiers end one
Inch pogsibla,

Fridey Rain Highnear 55, Windy, with a south southeaet wind 26 to 22 mph, with gusts as high as 48
raph, Chance of precipitation is 100%.

Rein, Low around 52, Breezy. Chance of praciphalion is 60%.

Saturday  Rein. High nsar 81, Braszy. Chance of prociphaion 15 100%,

Saturday  Rain. Cloudy, with & low around 54, Breezy.

Sundmy  Rein. Cloudy, with & high neer 60.

htip://forecast.weather.gov/MapClick.php?CityName=Rocklin&state=CA &site=STO&te... 11/28/2012
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quallfylng reln | stormwater
re!eae_ :

Consiruotion stege and Mb / /1/4 Afpproxm;zta area 3 AC—
Of eXpos site;

& e oI, |
Date R?I/n /;tgd s - redicted % ¢ anco %0 % 00 |
fl/é;sﬂ ate iorm begi;t;kng: m tgm Eﬁﬁm:tlx;\zzr}fezl7st R'ain g%-ji;gw
- (d’ate and ime) {hours) (days or hours) {inches)
Observations: If yes identify location o

Qdors Yes O No o

Floating matertal Yesd No il B

Suspended Material Yesd No il

Sheen YesD NolI~

Discolorations. - Yes[l _NoBr™

Yesla/ No O

PaEvaluated De

{add additlona) sheets or attached delaﬂad BMPvlnspechon Checklists)

26 % | '

m/ Phoio Reference 0s: -

Date: ///2? /Z-—-
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onstruclion Site Name:

mpler: -

DH

5 féﬁ..__a:,
¥
L

Meter lD No.fDec..
Ganbratlon DatelTime:

>D Non-stormwater

O Non-visble polutant
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‘ “T,,., W
9 &% Aﬁ." % EP:j,;1> ,,,3?_.
l
~
¥
Time End:
’L‘
: M . ’ 2] ) .
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TSM

SWPPP Inspaction Form

Slte-apeoftic BMIPs
Bvuluated

“[Descriptions of BliPe

{erosion, sediment, chewtoaliwasts, and
non-storin watsr antrois)

Snr fevee | BeAmETs

Bt éﬂwp//m; M;rm_

e BrPS ) RACE

,@cﬁ 845, 654, fvars

o I\ Ged SHALE.

Notes

Lt JusT STARTIM,

#M.bm/4 Aers el )Mﬁ-rcﬁab
70 WAtE. Room  [oi— Py eUen T

[ 7//z9[ z_
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Corréctive Action Log

[iacation | BMP Deficlauckes md Achion | Repalr | Veritied | Notes
Corrective Action Needod Noted |Dats | Datn

e
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7-Day Forecast for Latitude 38.8°N and Longitude 121.23°W (Elev. 266 fY) Page 1 of 2

):88: NATIONAL WEATHER SERVICE

Q."‘f BATIQNAY QCLAMIC AND AVIOGPBGOIE ADMIRISIN 2T A K

HOME FORECAST PAST WEATHER WEATHER SAFETY INFORMATION CENTER NEwS SEARCH

BOUT .
'ﬁui Torecastby
"Clly, 8P or ZiP cote
Enferlozalion .. l
Locallon Heip
Serfes of Storms Continues to Batter Parts of West Goast
Projonged perfods of raln and heavy mountaln snow along with high winds continue to affect parts of the Wasl Coast, g8 @ seriesof
sirong siorms movas onshore. Ralnfall amounts of 2-& inches are expacted on Thursiy, with the heaviost amounts in northern
Callfornla and southern Oregon. Additional refnfall lalals of 12-16 Inches are Hkely through eady nexd wesk stross the region,
Read More,,.
3 MILES WSW LOOMIS CA En Eepafiod
Falr Humidity 72%
61 OF Wind Speed SSE 21 G 25 MPH
Barometor 30.011n
Dewpolnt  52°F (11°C)
16°C Visibillty 10.00 m)
Lasl Updaie on 20 Nov 4035 2m PET

et condBlons et

Lincoln Reglonal Kanl Harder Flald (KLHM)

Lak 38.8092 Lon; -121,3513 Elev: 1218,

Maral.ccal Wx | 3 Day Hietory | Mobile Weather
She |

d SATURDAY SUNDAY GUNDAY
TONIGHT

FRIDAY
NIGHT NOHT

2p0%: O  LYue
Raln Chance Parlly
Raln Showers Supny
Wigh: 84°F Low: 63°F Low: 62 *F High: 80 °F Low: 53°F High: 84 °F Low: 44 °F Highe &1 °F

HAZARDOUS WEATHER GCGONDITIONS
Wind Advisory Flood Waich Spaclal Weather Statement
Hazerdous Wasfher Quilock

7-DAY FORECAST

Today  Rain, mainly sfter 4pms. High naar 84, Bropzy, with & south soulthesst wind arotmd 22 mph, with
gupls s high a6 33 mph. Chence of precipitalion is BO%, New preciphation amounts of less than a
tenth of an Inch possibie.

Tonight Ra;. Lw;romd 53, Breezy, wih a south soulheast wind around 24 mph, with guats Bs high as 87
mph, Ghanco of preciphation is 100%, New precipltation (at Ihree quarters and ang
Inch possible.

Miday Rein nebr 88. Windy, with & south southasst wind 28 10 32 mph, with gusts as high as 48
mph. t':%.we of praoip‘nalian Is 100%. New precipRallon amounts between 1 and 2 inchos poselbia.

Friday  Reln. Low eround 62, Breszy, with a soulh wind 21 to 23 mph, with gus!s o8 high as 34 mph
Night Olmlg; of pracipitation {5 60%. New precipiation amounte batwsen & quarter and hall of en Inch
possible,

- s

Baturday Rdn High neer 80, Breezy, with a south southeasl wind arund 22 mph, with gusts as high es 33
mph, Chance of pracipilation Is 100%,

Saturday  Raln, The rain could be hoavy at times. Low around 53, Brebzy. Chance of precipiiefian Is 100%,
Night
Sunday  Reln. High near 61, Braezy. Chanca of preciphation Is 100%,

Bundey A chenoo of showars. Mostly cloudy, with @ low around 44.
Night
Monday  Parfly aunny, wilh 8 high near84.

http://forecast. weather.gov/MapClick.php?CityName=Rocklin&state=CA&site=STO&te... 11/29/2012
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Rocklin Month Weather - AccuWeather Forecast for CA 95677

Mon
11/5/2012
Tua
11/6/2012
Wed
11/7/2012
Thu
11/8/2012
3]
11/9/2012
Sat
11/10/2012
Sun
13/11/2012
Mon
11/12/2012
Tup
1171372012
Wed
13/14f2012
Ty
11/15/2012
Fd
11/16/2012
Sat
11/47/2012
fun
11/16/2012
Mon
11/19/2012
Tue
12072012
Wed
13/23/2012
Thy
112272012
Fri
waemz
Sat
14/24/2012
Sun
11/25/2012
Man
11/26/2012
Tua
11/27/2012
Wed
117282012

Thy
11/29/2012

[
11/30/2012

759
790
730
550
4g°
50°
540

570

see
650
570
559
55°
630
610
570
63°
640
64
g3°
a0
61°
540
620

56°

559

57¢

57°

410

ir

35°

39°

43

480

a8°

500

52¢

q8°

520

520

41°

48°

43°

43°

469

46°

54

52°

Oin
Oin
Oin
0..27ln
0.08 In
0in
Oln
Oin
0in
Din
0in
0.24 In
1.021n
1.1
On
Oln
1.571In
0ln
ol
0in
o
Oin
O
0.81In

1.71n

140

aln

Oln

Oin

Qn

Qin

On

On

Oin

Omn

Oin

On

Oin

0in

O

Oin

O

Din

Oin

Oin

Oln

Oin

()]

2y Incremsingly windy

W Windy with pouring rain

(d §

66°
66°
g0
65°
65°
“
69°
e
2%

62°

61°

61°

59°

58°

g

g

570

ar

qg°

45

46°

45°

a50

450

450

440

q4e

430

438

43¢

43¢

42°

q2°

420

ar

A0

410

41

410

‘00
400

400

hitp://www.accuweather.com/en/us/rocklin-ca/95677/month/2154363 ?view=table

609

Page 1 of 1

11/29/2012




Consmnchon

Rain Gauge LOQ Sheet

WDID #: il 20&[;[ &055' 37)3 #'- 992.

(mmlagy) oy | itais e o™ Notes:

MVLZ| 9m | BH |y KA Fom eaolsc 17;? resssed

gl | 5320 Qo /2 Qa3 300:;;1?;;““

ji/29/iz ng:vr P fnv Fall From f,/Zf;‘/: G \? /M’l"
/2/2//2 gp\, by | Baid FAlY Freva 5;:/?; - T:Z ) ;k: A
iyf//" L %" R Fall From éiz}jjm /Z/?P.m,

610



PLACER COUNTY FLOOD CONTROL AND WATER CONSERVATION DISTRICT

a .
. STORMWATER MANAGEMENT MANUAL , V. HYDROLOGY
Table 5-A-1
Depth-Duration-Frequency.Coefficients
150 - 3000 feet elevation
West of Sierra Nevada Crest
dok\ G- ’S‘&ou-l eriod
Depths in inches at 150 feet Per rain gauge Measucel
, ._ egaa: chu 30 ond "
Duration 2yr - Syr 10yr 25yr”  50yr 200yr 00y gadiag Ve 2™

Sm 0.13 0.20 0.25 0.32 0.38 0.49 058 -
10m 0.19 0.29 0.36 0.46 0.54 0.70 0.82
15m 0.23 0.35 0.43 0.55 0.64 0.82 0.96
30m 0.32 047 0.57 0.72 0.83 1.04 1.22
1h 045 .0.64 0.77 094 107 1.33 1.53
2h 0.64 0.88 1.04 1.26 142 1.76 2.00
3h 0.77 1.04 1.23 147 - 166 2.03 2.31
6h 1.06 1.40 1.65 1.95 222 2.75 3.10
12h 143 1.91 224 2.67 3.00 3.60 4.00
1d 1.90 -2.50 298 346 3.85 460 "5.20
2d 251 3.40 3.95 485 5.15 6.20 7.00
3d 3.00 407 465 5.50 6.20 7.50 8.40
( "5d 3.61 491 576 6.85 ) 763 ™ 8.20 10.28
10d 473 6.44 754 8.96° | 9.97 11.01 11.95 1345

3 : » . +o ta\ :Qur ro'n Quar\‘\‘
S Par fain qauqr Measnrements

|o¢ﬁMAiA1 Nouv 28 and endrns
Change in depth, inches per 1000 feet Deo 204

~ Duration 2y Syr 10y  25yr  50yr  100yr  200yr  500yr

5m 0.007 0.000 -0.003 - -0.007 -0.017 -0.023 -0.027 -0.037
10m 0.007 0.003 0000 -0.010 -0.020 -0.027 -0.037 -0.050
15m 0.017 0.013 0.013 0.003 0.000 -0.007 -0.013 -0.027
30m 0.030 0.040 0.040 0.040 0.040 0.040 0.040 0.030

1h 0.063 0.087 0.100 0.120 0.133 0.137 0.157 0.173
2h 0.107 0.157 0.193 0.230 0.260 0.287 0.313 0.350
3h  0.143 0.220 0:263 0.327 0.373 0413 0.457 0.513
6h  0.230 0.357 0433 0.540 0.593 0.733 0.757 0.850
12h 0.453 0.663 0.820 0.977 1.127 1.250 1.400 1.600
1d 0.700 1.037 1240 1.547 1.783 1.983 2.200 2.500
2d 1.163 1.667 2017 2483 2.850 3.167 3.533 4.000
3d  1.647 2.343 2.850 3.500 3.933 4.383 4.833 5.533
5d 2287 3.230 3.913 4.717 5.390 5.960 6.600 7.570
10d 3.490 4.920 5.987 7.180 8.177 8.997 10.350 11.683

| - -
Version 3 ' ¢ _. , February 1994
' Page V-A-2
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STATE OF CALIFORNIA
e REGIONAL WATER QUALITY CONTROL BOARD
SANTA ANA REGION

In the Matter of:
EI-PLA 75, LLC

9952 South Santa Monica Blvd., Suite 200
Beverly Hills, CA 90212

COMPLAINT NO. R8-2010-0025
for
ADMINISTRATIVE CIVIL LIABILITY

Attn: Roger Hatch

' e e u® s ' gt S

YOU ARE HEREBY GIVEN NOTICE THAT:

1. EI-PLA 75, LLC (hereinafter the Discharger) is alleged to have violated provisions of law
for which the California Regional Water Quality Control Board, Santa Ana Region
(hereinafter Regional Board) may impose administrative civil liability under California
Water Code (hereinafter “CWC") §13385(c).

2. A hearing concerning this Complaint may be held before the Regional Board within

ninety (90) days of the date of issuance of this Complaint, unless, pursuant to CWC

ﬁ §13323, the Discharger waives its right to a hearing. The waiver procedures are
specified in the attached Waiver Form. The hearing in this matter is scheduled for the
Regional Board's regular meeting on July 23, 2010, at the City Council Chambers of
Loma Linda, 25541 Barton Road, City of Loma Linda, California. The Discharger or its
designated representative will have an opportunity to appear and be heard, and to
contest the allegations in this Complaint and the imposition of civil liability by the
Regional Board. An agenda for the meeting and the staff report relating to this item will
be mailed to you not less than 10 days prior to the hearing date.

3. If a hearing is held on this matter, the Regional Board will consider whether to affirm,
reject, or modify the proposed administrative civil liability or whether to refer the matter to
the Attomey General for recovery of judicial civil liability. If this matter proceeds to
hearing, the Prosecution Team reserves the right to seek an increase in the civil liability
amount to cover the costs of enforcement incurred subsequent to the issuance of this
Complaint through hearing.

4. The Discharger is alleged to have violated the following sections of the General Permit
for Storm Water Discharges Associated with Construction Activity, Order No. 99-08- -
DWQ (General Permit):

A) Discharge Prohibition (Provision) A.3:

c “Storm water discharges shall not cause or threaten to cause pollution,
contamination, or nuisance.”

647



El-PLA 75 LLC, Roger Hatch -2- May 27, 2010
ACL No. R8-2010-0025

C) Special Provision C.2:

“All dischargers shall develop and implement a SWPPP' in accordance with
Section A: Storm Water Pollution Prevention Plan. The discharger shall
implement controls to reduce pollutants in storm water discharges from their
construction sites to the BAT/BCT? performance standard.”

D) Section A.6:

“At a minimum, the discharger/operator must implement an effective combination of
erosion and sediment control on all disturbed areas during the rainy season...”

5. THIS COMPLAINT IS BASED ON THE FOLLOWING FACTS:

a) The General Permit regulates storm water discharges from construction
activities of one acre or greater to waters of the United States. The
Discharger is a land developer with headquarters located at 9952 South
Santa Monica Blvd., Suite 200 in Beverly Hills, California. According to the
Notice of Intent, filed by the Discharger, construction on the 11.4-acre
Crescent Heights development, located on the northeast comer of Richfield
Road and Orchard Drive in the city of Placentia, California, began on June 1,
2006. Runoff from the site is regulated under the State’s General Pemmit,

e WDID No. 8 30C341422. Runoff from the site drains via the City’s municipal
storm drain system to Atwood Channel which is tributary to the Santa Ana
River.

b) The City of Placentia took a number of enforcement actions against the
Discharger for violations of its requirements related to the construction
activities at the site. Documentation provided by the City of Placentia
included an Administrative Compliance Order issued by the City on October
2, 2008 for ineffective erosion controls and tracking of sediment onto City
streets. This was followed by two Stop Work Orders, a Cease and Desist
Order, a violation notice, a $100 citation and finally a $200 citation on March
4, 2009.

¢) On March 10, 2009, Board staff conducted an inspection of the construction
site in response to a complaint from the City of Placentia. Staff noted that the
Discharger failed to employ the following: an effective combination of erosion
and sediment controls, effective tracking controls, perimeter controls, effective
trash and waste management, and storm drain protection. Additionally, the
SWPPP was incomplete, and there was an active discharge from a fire
hydrant that was being used to supply the site with water. The discharge was
mobilizing sediment that had been tracked onto the street.

c ! SWPPP=Storm Water Pollution Prevention Plan
2 BAT is the acronym for Best Available Technology; BCT is the acronym for Best Conventional
Technology.
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d)

a)

h)

On March 17, 2009, the Discharger was issued a Notice of Violation (NOV) by
Board staff, via certified mail that cited the violations observed during the
March 10, 2009 inspection. The letter required the Discharger to submit a
letter to the Regional Board citing the actions that had been taken to come
into compliance and provide a certified updated copy of the site SWPPP. A
response date of March 31, 2009 was set in the NOV. No response to the
NOQV was received by Board staff, nor was a SWPPP submitted as required
by the NOV.

On March 23, 2009, Board staff received a phone complaint from another
developer, stating that the Discharger was “not following runoff/erosion
controls” and that sediment-laden discharges were flowing down the street
during the previous weekend rains.

On March 26, 2009, Board staff conducted a second inspection of the
construction site in response to the March 23, 2009 complaint. During the
inspection, Board staff noted that site’s erosion and sediment control BMPs,
entrance and exit tracking BMPs, perimeter BMPs, housekeeping, and inlet
protection BMPs were severely inadequate. Further, the City of Placentia
advised Board staff that the contractor had washed concrete onto soils since
the last inspection, rather than using a concrete washout containment BMP.
Site personnel were instructed to use proper concrete washout BMPs for
cementitious wastes and to implement adequate site BMPs to control the
discharge of sediment and other pollutants frem the site.

On April 1, 2009, Board staff conducted a third inspection of the site. No
improvement to the site’s erosion and sediment control BMPs, entrance/exit
tracking BMPs, perimeter BMPs, housekeeping, and inlet protection BMPs
had been implemented. Further, Board staff had been informed that the site
personnel had washed concrete onto the ground after they were instructed by
Board staff and the City not to do so. The use of a proper concrete washout
was again discussed with the Discharger. The Discharger had not updated
the SWPPP as was required by the March 17, 2009 NOV.

On April 9, 2009, Board Staff conducted a fourth inspection of the site. While
some improvement had been made to the erosion and sediment control
BMPs, as well as the perimeter and inlet protection BMPs, the entrance/exit
tracking BMPs were still inadequate, as evidenced by sediment tracking onto

- City streets and housekeeping (trash) continued to be a problem. Finally, the

site SWPPP had not been revised, as was required by the March 17, 2009
NOV.

On May 5, 2009, Board Staff conducted a fifth inspection of the site with the
new site superintendent. Housekeeping had been improved, but tracking
remained an issue. Stucco operations were taking place with inadequate
BMPs. Stucco waste and water were discharged directly to soils. A worker
was observed washing his tools directly onto the soils. The site
superintendent agreed to address these concerns and provided an emailed
response to Board staff regarding improved BMP implementation.
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)

k)

On December 23, 2009, Board staff conducted a compliance inspection of the
site. While the northern 3 acres of the site consisted of occupied housing,
active construction (grading) was taking place on the southern 7-8 acres.
Erosion controls applied during the 2008-9 rainy season had been disturbed
or degraded and were no longer functional. Perimeter controls, where
installed, were generally not installed properly or were not maintained. There
was evidence that sediment had flowed over the retaining wall and left the
site. On-site storm drain inlets were not adequately protected. Tracking
controls were not implemented. Stained soil was observed around several
open buckets and five-gallon pails which were filled with used paint, form ail,
stain and used motor oil. There was evidence of paint rinsing on to
unprotected soil. The SWPPP was not available on site.

On January 7, 2010, the Discharger was issued an NOV via certified mail that
cited the violations observed during the December 29, 2009 inspection. The

letter required the Discharger to submit a letter to Regional Board staff citing

the actions that had been taken to come into compliance with the General
Permmit and to provide a copy of the SWPPP. A response date of January 19,
2010 was set in the NOV.

On January 19, 2010, Board staff conducted an inspection of the construction
site during a rain event. Sediment-laden water was observed cascading over
the site’s retaining wall and entering an unprotected storm drain inlet at the
street level. Sediment and debris flowed from the site at several discharge
points and entered unprotected storm drain inlets. Sediment-laden water was
entering an unprotected drop inlet on site. Perimeter controls, where applied,
were failing throughout the site and no erosion controls were observed on
site. Material and buckets of fluids were stored on unprotected soil. There
was evidence of concrete washing directly on to soil. Mr. Rick Leyva, site
superintendent, arrived during the inspection and took no corrective actions
while Board staff were present.

m) On January 21, 2010, an email was received from the Discharger stating that

on January 4, 2010, the Discharger’s field staff had addressed all of the
concems listed in the January 7, 2010 NOV. However the copy of the site
SWPPP was not provided as requested in the NOV.

n) On March 11, 2010, after 17 email correspondence, a copy of the site

SWPPP was received by Board staff, 51 days after the date required by the
January 7 NOV.

6. The Discharger violated the General Pemmit by discharging storm water containing
poliutants to waters of the United States from the construction site and by causing or
threatening to cause a condition of pollution or nuisance. The Discharger also violated
the General Pemit by failing to develop and properly implement an effective SWPPP
and by failing to maintain adequate poliution control measures. Pursuant to Water Code
Section 13385(a)(2), civil liability may be imposed for the preceding violations.
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e 7. Pursuantto CWC §13385(c), the Regional Board may impose civil liability
administratively for the above violations on a daily basis at a maximum of ten thousand

dollars ($10,000) for each day in which the violation occurs in accordance with CWC
§13385(c)(1); or where there is a discharge, any portion of which is not susceptible to
cleanup or is not cleaned up, and the volume discharged but not cleaned up exceeds
1,000 gallons, an additional liability not to exceed ten dollars ($10) multiplied by the
number of gallons by which the volume discharge but not cleaned up exceeds 1,000
gallons in accordance with CWC §13385(c)(2); or both.

8. Pursuant to Section 13385(c), the total maximum assessment for which the Discharger
is civilly liable is $1,086,310 [$70,000 for 7 days of violation that staff observed @
$10,000/day; and, $1,016,310 for the January 19, 2010 discharge [102,631 gallons -
first 1,000 gallons) x $10/gallon]] for the violations cited in Paragraph 5, above.

9. CWC §13385(e) specifies factors that the Regional Board shall consider in establishing
the amount of civil fiability. The Water Quality Enforcement Policy (Policy) adopted by the
State Water Rescurces Control Board on November 19, 2009, establishes a
methodology for assessing administrative civil liability pursuant to this statute. Use of
methodology addresses the factors in CWC section 13385. The policy can be found at:

http:/Amwww.waterboards.ca.gov/water issues/programs/enforcement/docs/enf policy fina
[111709.pdf

10. Attachment A presents the administrative civil liability derived from the use of the penalty
ﬁ methodology in the Policy. In summary this penalty assessment is based on a

consideration of the potential for harm from the excessive discharge of sediment-laden
storm water and the repeated failure to implement adequate control measures in a timely
manner. After use of the penalty methodology, the Division Chief proposes that civil liability
be imposed administratively on the Discharger in the amount of one hundred ninety-seven
thousand dollars ($197,000) for the violations cited above. This amount includes: (1)
$37,000 for seven days of violations at $5,290 per day, (2) $142,000 for the discharge of
101,631 gallons at approximately $1.40 per gallon; and (3) staff costs of $18,000.

WAIVER OF HEARING

The Discharger may waive its right to a hearing. If the Discharger chooses to do so, please
sign the attached waiver form and return it, together with a check for $197,000 payable to
the State Water Pollution Cleanup and Abatement Account, in the enclosed preprinted
envelope. If you waive your right to a hearing and pay the assessed amount, the Regional
Board may not hold a hearing regarding this Complaint.

If you have any questions, please contact Mike Kashak at (951) 782-4469, Mark Smythe at
(951) 782-4998, or me at (951) 782-3238.

Divigioh Chief
Regional Board Prosecution Team

%«4 ﬁ?, ‘?&/0 ' “Micha@l/J. Adackapa
© hhcnar ")
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DAVID M. BOYERS, Supervising Senior Staff Counsel (SBN 199934)
MAYUMI E. OKAMOTO, Staff Counsel (SBN 253243)

Office of Enforcement

State Water Resources Control Board

1001 | Street, 16" Floor

Sacramento, California 95814

Telephone: 916-341-5276

Fax: 916-341-5896

E-mail: david.boyers@waterboards.ca.gov

Attorneys for Prosecution Team

BEFORE THE CALIFORNIA WATER QUALITY CONTROL BOARD
CENTRAL VALLEY REGION

In the Matter of:

)

Donahue Schriber Asset Management ) Prosecution Team Rebuttal to

Corporation; Rocklin Crossings, Placer ) Evidence and Argument Submitted

County ) by Donahue Schriber Corporation
) and S.D. Deacon

Administrative Civil Liability Complaint )

No. R5-2013-0519

The Prosecution Team submits the following rebuttal to the evidence and argument
submitted by Donahue Schriber Asset Management Corporation (Donahue Schriber) and S.D.
Deacon (Collectively “Dischargers”). This rebuttal responds to the two main contentions made by
the Dischargers in their evidence and argument submittals: (1) that the use of $10 per gallon to
calculate the base liability amount proposed in the Administrative Civil Liability (ACL) Complaint is
inequitable and inconsistent with the State Water Resources Control Board’s (State Water Board)
Water Quality Enforcement Policy, as amended by State Water Board Resolution No. 2009-0083
and made effective May 20, 2010 (Enforcement Policy); and (2) that the discharge resulted in
only minor harm or potential for harm to beneficial uses.

L THE USE OF $10.00 PER GALLON IS APPROPRIATE TO DETERMINE THE
BASE LIABILITY AMOUNT FOR THE DISCHARGE VIOLATION

PROSECUTION TEAM REBUTTAL -1-
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Water Code section 13385 subdivision (c) states, ir;l relevant part, that civil liability may be
imposed administratively by the regional board in an amount not to exceed the sum of ten
thousand dollars ($10,000) for each day in which the violation occurs and ten dollars ($10)
multiplied by the number of gallons by which the volume discharged but not cleaned up exceeds
1,000 gallons.! Subdivision (e) of Water Code section 13385 specifies a number of factors that
the regional board shall consider in determining the appropriate amount of liability, including the
nature, circumstances, extent, and gravfty of the violation(s), whether the discharge is susceptible
to cleanup or abatement, the degree of toxicity of the discharge, and with respect to the violator,
the ability to pay, the effect on the violator’s ability to continue in business, any voluntary cleanup
efforts undertaken, any prior history of violations, the degree of culpability, economic benefit or
savings, if any, resulting from the violation, and any other matters that justice may require. The
Enforcement Policy establishes a methodology for assessing administrative civil liability using the

factors outlined in Water Code section 13385(e).

A. The use of $10.00 per gallon to calculate the initial liability amount in the ACL
Complaint is consistent with the plain language in the Enforcement Policy

The Dischargers both vehemently contend that the Enforcement Pollicy mandates that the
Central Valley Regional Water Quality Control Board (Central Valley Water Board) calculate the
base liability amount for the stormwater discharge violation alleged in ACL Complaint No. 2013-
0519 using a maximum of $2.00 per gallon rather than the statutory maximum penalty of $10.00
per gallon. More generally, the Dischargers contend that, regardless of volume, all discharges of
sewage and stormwater are subject to a maximum liability of $2.00 per gallon and that the per
gallon liability may not be increased unless the discharge was a dry weather sewage discharge or
the discharge resulted in a measurable impact to beneficial uses. These contentions are without

merit.

' The regional board may also request that the Attorney General seek civil liability imposed judicially in an amount not to
exceed $25,000 for each day in which the violation occurs and $25 multiplied by the number of gallons by which the
volume discharged but not cleaned up exceeds 1,000 gallons. (Wat. Code, § 13385, subd. (b).)

PROSECUTION TEAM REBUTTAL -2-
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The plain language of the Enforcement Policy provides that the default maximum liability
that should be épplied when determining the base liability amount for any discharge violations is
$10.00 per gallon. The exception cited by the Dischargers applies only if the discharge is
determined to be “high volume.” Where the plain language of the Policy is clear and
unambiguous, it must be followed. (See Barnhart v. Walton (2002) 635 U.S. 212; Witt Home
Ranch Inc. v, County of Sonoma (2008) 165 Cal.App.4™ 543.)

The Enforcement Policy states, “[e]xcept for certain high-volume discharges discussed
below, the per gallon assessment would then be the Per Gallon Factor multiplied by the number of
gallons [discharged] subject to penalty multiplied by the maximum per gallon penalty amount
allowed under the California Water Code.” (Exhibit 87, p. 13, emphasis added.) Using the
maximum per gallon penalty of $10.00 as the default base volume liability assessment is
reiterated later in the Enforcement Policy; “[{]he Water Boards shall apply the above per gallon
factor to the maximum per gallon amounts allowed under the statute for the violations involved.”
(Id., at 14, emphasis added.) Again, the exception to this general rule is where the discharge is
“high volume.” The State Water Board provided for this exception in a section of the Enforcement

Policy it entitled, “High Volume Discharges.” That section provides in its entirety:

High Volume Discharges

The Water Boards shall apply the above per gallon factor to the maximum per
gallon amounts allowed under the statute for the violations involved. Since the
volume of sewage spills and releases of stormwater from construction sites and
municipalities can be very large for sewage spills and releases of municipal
stormwater or stormwater from construction sites, a maximum amount of $2.00
per gallon should be used with the above factor to determine the per gallon
amount for sewage spills and stormwater. Similarly, for releases of recycled
water that has been treated for reuse, a maximum of $1.00 per gallon should be
used with the above factor. Where reducing these maximum amounts results in
an inappropriately small penalty, such as dry weather discharges or small volume
discharges that impact beneficial uses, a higher amount, up to the maximum per
gallon amount may be used. (Id.)

The phrase, “[s]ince the volume of sewage spills and releases of stormwater from
construction sites and municipalities can be very large [...]" clearly recognizes that, in some

instances, sewage spills and releases of stormwater from construction sites and municipalities

PROSECUTION TEAM REBUTTAL -3-
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may not be very large. Only in those cases where the discharge is very large, i.e. where the
discharge is considered “high volume”, should the base liability be calculated usiﬁg a maximum of
$2.00 per gallon. If the discharge is not determined to be “high volume” then the base liability
amount should be calculated using $10.00 per gallon.? This interpretation is consistent with
previous language cited above which assigns “the maximum per gallon penalty amount allowed
under the California Water Code” for discharges “except for certain high-volume discharges”
discussed in the “High Volume Discharges” section.

The Discharger’s interpretation impermissibly ignores critical qualifying language in the
Enforcement Policy, and turns the entire meaning of the “Per Gallon Assessments for Discharge
Violations” and the “High Volume Discharge” sections of the Enforcement Policy on their heads by
suggesting that penalties for all discharges of sewage and stormwater that give rise to |
administrative civil liability should be calculated using a reduced maximum of $2.00 per gallon
regardless of volume. [f the State Water Board had intended that all sewage spills and stormwater
discharges be calculated using $2.00 per gallon, regardless of size, it could have easily provided
for that in the Enforcement Policy. It did not. It created a section whereby liability for “high

volume” discharges only is calculated using a maximum of $2.00 per gallon.

B. The use of $10.00 per gallon is consistent with the manner in which the Central
Valley Regional Board and other Regional Water Boards have applied the
Enforcement Policy.

Since the Enforcement Policy became effective on May 20, 2010, the Prosecution Team
identified only twelve ACL Complaints or Stipulated ACL Orders that have been issued throughout

the state where liability has been proposed for construction stormwater violations.> Of these, only

2 The Enforcement Policy does not define “high volume” so the Regional Board may use its discretion in deciding
whether a discharge volume qualifies as a high volume discharge. The Prosecution Team recommends that the board
find that the amount discharged in this case, 76,613 gallons, was not a high volume discharge.

8 (1) ACL Complaint No R8-2010-0024 (S.D. Deacon Exhibit F);
(2) ACL Complaint No. R8-2010-0025 (S.D. Deacon Exhibit G);
(3) ACL Complaint No R2-2010-0094 (Exhibit 88);
(4) ACL Complaint No. R2-2010-0071 (Exhibit 89);

[Footnote continued on next page.]
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four (not including the ACL Complaint issued in this case) alleged discharges of sediment laden
stormwater where liability was proposed on a per gallon basis. Thus, the pool of analogous cases
from which the Central Valley may draw from for guidance in this matter is extremely small. Each
of the four analogous cases is discussed below.

In its brief, S.D. Deacon contends that “[e]very construction stormwater ACL penalty found
in California that was imposed after adoption of the 2010 Enforcement Policy, except one [in the
Santa Ana Region], has used $2.00 per gallon as the starting point for calculating base liability.”
(S.D. Deacon’s Submission of Evidence & Argument, p. 13.) This statement is simply false. On 3
May 2011, the San Francisco Regional Water Quality Control Board adopted Order No. R2-2011-
0071, imposing $381,450 in liability against the California Department of Transportation
(CalTrans) for construction stormwater violations, including discharge violations similar to those at
issue here where the base liability amount was calculated using $10.00 per gallon discharged.
(Exhibit 89.) In that case, the ACL Complaint alleged that CalTrans had failed to implement
appropriate BMPs, failed to timely prepare and submit a required SWPPP amendment, and

discharged 64,000 gallons of turbid water and sediment. To calculate the base liability for the

(5) ACL Complaint No. R9-2010-0084 (Accessed from
http://www.waterboards.ca.gov/rwgcb9/board info/agendas/2011/Oct/item8/Supporting Doc 2.pdf and for which the
Prosecution Team request official notice be taken);

(6) ACL Complaint No. R8-2010-0050 (Accessed from

http://www.waterboards.ca.gov/rwgcb8/board decisions/adopted orders/orders/2010/10 050 ACLC CALTRANS MC
MCONSTRUCTION SKANSKAUSA.pdf and for which the Prosecution Team request official notice be taken);

(7) ACL Complaint No. R4-2011-0188 (Accessed from
http://lwww.waterboards.ca.gov/losangeles//water_issues/programs/enforcement/acl_docs/2011/Complaint%20No.%20
R4-2011-0188.pdf and for which the Prosecution Team request official notice be taken);

(8) ACL Complaint No. R5-2012-0500 (Accessed from
http://www.swrcb.ca.gov/rwgcb5/board decisions/adopted orders/nevada/r5-2012-0500 aclc.pdf and for which the
Prosecution Team request official notice be taken);

(9) ACL Complaint No. R6V-2012-0049 (Accessed from
http://www.waterboards.ca.qov/rwgcb6/board decisions/adopted orders/2012/docs/r6v_2012 0049.pdf and for which
the Prosecution Team request official notice be taken);

(10) Stipulated ACL Order No. R2-2011-0054 (Accessed from

http://www.swrcb.ca.gov/rwgeb2/board _decisions/adopted orders/2011/R2-2011-0054.pdf and for which the
Prosecution Team request official notice be taken);

(11) ACL Complaint No. R5-2013-0521 (Accessed from
http://www.swrcb.ca.gov/irwgcb5/board decisions/adopted orders/placer/r5-2013-0521 enf.pdf and for which the
Prosecution Team request official notice be taken); and

(12) ACL Complaint No. R5-2013-0520 (S.D. Deacon Exhibit E)

PROSECUTION TEAM REBUTTAL -5-
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64,000 gallon discharge, a maximum per gallon liability amount of $10.00 was used. The volume
discharged in that case, as in this case, is relatively low; therefore, the liability was assessed using
the maximum per gallon amount of $10.00 rather than the $2.00 per gallon amount for high
volume discharges.

The Dischargers also contend that the ACL Complaint issued in this matter is inconsistent
with ACL Complaint No. R5-2013-0520 issued to HBT of Saddle Ridge, LLC for discharges of
stormwater associated with construction activity at the Cascade Crossing construction site.
Speciﬁéally, the Dischargers claim that Central Valley Water Board calculated the base liability
amount using $2.00 per gallon for a discharge of 37,500 gallons. The Dischargers are mistaken.
In the ACL Complaint issued for the Cascade Crossing site, tl?ere were two discharges that
occurred which gave rise to liability. The first discharge of 193,500 gallons occurred on 30
November 2012; the second discharge of 37,500 gallons occurred on 2 December 2012. Both
discharges occurred during a single gualifying rain event, which is defined in the Construction
General Permit as “any event that produces 0.5 inches or more precipitation with a 48 hour or
greater period between rain events.” Because the discharges occurred during a single qualifying
rain event, the amounts discharged were added and the cumulative amount of 230,500 gallons
was considered a “high volume” discharge that qualified for the reduced base liability amount of
$2.00 per gallon in the Enforcement Policy. The discharge at the Cascade Crossing construction
site was over three times higher in volume than the discharge at issue in this case, which is much
closer in volume to the 64,000 gallons that was not considered high volume in the CalTrans case.

Finally, the Dischargers cite to two construction stormwater enforcement actions from the
Santa Ana Regional Water Quality Control Board (Santa Ana Water Board) to support their
contention that using $10.00 per gallon to calculate the base liability amount for construction
stormwater discharges is unprecedented. In the first case, an ACL Complaint was issued to ELI-.
PLA proposing a liability amount of $3.00 per gallon for a disbharge of 101,631 gallons of
sediment laden stormwater. No analysis was provided by the Santa Ana Water Board as to
whether the discharge event was considered high volume or not. It is reasonable, however, to

assume that, given the language in the Enforcement Policy, the Santa Ana Region determined
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that the 101,631 gallon discharge was a high volume discharge but that imposing liability based
on a per gallon assessment of $2.00 per géllon would have resulted in an inappropriately small
penalty. Thus, the per gallon liability was raised to $3.00. Because the Santa Ana Water Board
did not outline its rationale for using a base liability amount of $3.00 per gallon, the case is of
limited value. In any event, the ELI-PLA case is not inconsistent with the Prosecution Team’s
reading of the Enforcement Policy.

The other Santa Ana Water Board case that the Dischargers rely on also does not provide
any substantive analysis regarding the language at issue in the Enforcement Policy and cannot be
relied on to serve as meaningful guidance in this case. In that case, an ACL Complaint was
issued to the Placentia-Yorba Linda Unified School District proposing that administrative civil
liability be imposed for, among other things, the discharge of 55,887 gallons of sediment laden
stormwater at a construction site using a maximum per gallon Iiability amount of $2.00. The ACL
Complaint failed to provide any rationale for the determination that using $2.00 per gallon as the
maximum per gallon base liability amount was appropriate under the Enforcement Policy. As with
the ELI-PLA case, the Placentia-Yorba Linda case is of limited value and it does not bind the
Central Valley Regional Board, or any other Regional Water Board, in its consideration of the
appropriate interpretation of the High Volume section in the Enforcement Policy.

Each of the cases discussed above may be considered by the Central Valley Water Board
in its analysis of the Enforcement Policy; however, thé cases are not precedential. It is important
to remember that Central Valley Water Board has broad discretion to use the per gallon liability
amount, as well as all of the other factors outlined in the Enforcement Policy, in its determination

of what the ultimate appropriate liability should be.

C. The Prosecution Team’s interpretation of the Enforcement Policy will not create
an incentive For Dischargers to allow spills and releases to continue

Donahue Schriber contends that the Prosecution Team’s interpretation of the High Volume
provisions of the Enforcement Policy create an “incentive for future dischargers to ensure that any
accidental discharges are large enough to clear the undefined ‘large volume’ hurdle...” (Donahue

Schriber's Submission of Evidence & Argument, p. 6.) To make its point, Donahue Schriber
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argues that had it not worked diligently to minimize the discharge, the penalty proposed would
have been less because the volume discharged would have been greater. This assumption is
grossly simplistic and ignores the fact that there are a number of factors in the Enforcement Policy
which take into account the conduct of the discharger, such as culpability, in establishing an
appropriate liability. If it were discovered that a discharger acted in a manner to allow a discharge
to continue in order to benefit from the high volume reduction, this conduct would be a factor the ‘
Central Valley Water Board could consider in assessing a higher liability amount under the factors
that evaluate the discharger’s specific actions in relation to the alleged violation.

The Enforcement Policy allows the Water Boards to increase the base liability by a factor
of up to 1.5 for culpability if it was determined that the discharger acted intentionally or even
negligently in allowing a discharge to continue for an illicit purpose. (Exhibit 87, p. 17.) Moreover if
it were known that a discharger acted to allow a discharge to continue in order to benefit from the
high volume reduction, this conduct would be a factor the board could consider in assessing a
higher liability amount under the very section the discharger contends would mandate a lesser
penalty. The High Volume provisions of the Enforcement Policy allow the Water Boards to adjust
the per gallon liability assessed from $2.00 up to $10.00 if calculating the liability at $2.00 per
gallon results in an “inappropriately small penalty.” (Id. at 14) The Water Boards have the
discretion to find that a discharger who allows a violation to continue should not benefit from the
high volume reduction. Finally, the Water Boards have the discretion using “other factors as
justice may require” to adjust the proposed penalty, either up or down, based on other factors
which may not fit neatly into one of the enumerated factors and/or multipliers in the Enforcement
Policy’s Penalty Calculation Methodology. (Id. at 19.)

In summary, the Water Boards have broad discretion, supported by various provisions in
the Enforcement Policy, to assess a significant liability against a discharger who intentionally puts
beneficial uses at risk and allows a discharge to continue for the sole purpose of qualifying for the
reduced maximum of $2.00 per gallon base liability amount provided for in the High Volume

section of the Enforcement Policy.
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E. Interpreting the Enforcement Policy in the manner suggested by the Prosecution

Team would not result in a violation of the Equal Protection clause of the U.S.

Constitution

Without providing any authority other than a general citation to the Fourteenth Amendment

to the U.S. Constitution, the Dischargers claim that the imposition of the liability proposed based

on the Prosecution Team’s interpretation of the Enforcement Policy would violate principles of due

process and equal protection. The failure to plead a cognizable due process and equal protection
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claim makes it impossible for the Prosecution Team to provide adequate rebuttal and the

Discharger’s claims in this regard should therefore be ignored.

. THE CENTRAL VALLEY WATER BOARD SHOULD FIND THAT THE
DISCHARGE VIOLATION RESULTED IN A MODERATE POTENTIAL FOR
HARM TO BENEFICIAL USES

Surface water drainage from the Rocklin Crossings construction site flows to Secret
Ravine, a tributary to Miner's Ravine, which is tributary to Dry Creek, and ultimately flows to the
Sacramento River between Colusa Drain and the | Street Bridge. Out of the existing and potential
beneficial uses listed in the Water Quality Control Plan for the Sacramento River and San Joaquin
River Basins, Fourth Edition (Basin Plan), warm and cold freshwater aquatic habitat, warm and
cold fish migration habitat, warm and cold spawning habitat, and wildlife habitat are the beneficial
uses that are particularly threatened by the discharge of sediment-laden stormwater that occurred
from the Rocklin Crossings construction site.

Pursuant to the Enforcement Policy, an evaluation of the “Potential for Harm” is the first
step to determine an appropriate liability amount for discharge violations. This step requires
consideration of three factors, but for purposes of this rebuttal brief, the discussion will focus on
“Factor 1: Harm or Potential Harm to Beneficial Uses.” The Enforcement Policy states, in relevant
part, “[t]he potential harm to beneficial uses factor considers the harm that may result from
exposure to the pollutants or contaminants in the illegal discharge.” (Exhibit 87, p. 12.) Further,
this factor “evaluates direct or indirect harm or potential for harm from the violation.” (Id., emphasis
added.) A “moderate” threat to beneficial may be assigned where “impacts are observed or
reasonably expected and impacts to beneficial uses are moderate and likely to attenuate without
appreciable acute or chronic effects.” (Id., emphasis added.)

The particular pollutants qf concern in the sediment-laden stormwater discharge that

occurred at the Rocklin Crossings construction site are turbidity, pH, settleable solids, and
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suspended solids. In the Discharger's own Final Environmental Impact Report* (EIR) for this
project, potential impacts to beneficial uses in Secret Ravine were noted, “[u]ncontrolled soil
erosion generated during project construction could indirectly affect fish habitat and benthic
macroinvertebrates by degrading water quality within Secret Ravine Creek.” (Exhibit 92, Appendix
A, p. 13.) Additionally, the Draft EIR’s in depth analysis on the project’s “Potential for Short-Tem
Construction-Related Water Quality Degradation” in Impact 4.10-2 states, “[flurther, areas of
exposed or stockpiled soils could be subject to sheet erosion during rain events. This impact
would be considered potentially significant.” (Exhibit 21, p. 4.10-14.) To minimize or eliminate this
potential harm to beneficial uses, both the Draft EIR and Final EIR suggest preparing and
implementing an erosion control plan and Stormwater Pollution Prevention Plan (SWPPP) and
installing appropriate sediment and erosion control best management practices (BMPs) as the
identified mitigation measure 4.10-2. However, because the Discharger failed to implement
appropriate erosion control BMPs prior to the 28 November to 5 December 2012 rain event, and
given the Prosecution Staff's professional experience observing numerous sediment-laden
stormwater discharges in the field, the Prosecution Staff reasonably expected potential moderate
impacts to beneficial uses given that the Discharger's own Draft and Final EIR anticipated
“potentially significant” environmental impacts from exposed soils without adequate erosion and
sediment control BMPs in place.

The Discharger’s expert witness, Mr. Michael Bryan, contends that the harm or potential
for harm to the aquatic life beneficial uses of Secret Ravine that may have resulted from sediment-
laden stormwater discharges was “minor” pursuant to the Enforcement Policy. A particularly
alarming component of this conclusion is the discussion relating to the current water quality

condition of Secret Ravine. Mr. Bryan implies that the additional contribution of sand and silt from

* Despite the Discharger's contention that the Final EIR for the Rocklin Crossings project was not “placed into evidence
by the Prosecution Team,” it should be noted that the citation and electronic path to this publicly available document was
provided in Attachment A to the ACL Complaint prior to the deadline for the submission of evidence and policy
statements. For convenience and ease of reference, this item will be referred to as Exhibit 92.
http://www.rocklin.ca.us/depts/develop/planning/publications n_maps/rocklin crossings environmental impact report/fi

nal.asp
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the stormwater discharge represents a negligible load to the creek particularly when the
discharges occurred at a reach of Secret Ravine that is already dominated by sand substrates.
Mr. Bryan argues that this discharge of sediment-laden stormwater would not result any
appreciable harm given that the watershed and the creek already have preexisting sand and
siltation issues. However, the Prosecution Team argues that additional loading of sand and silt,
particularly to a habitat that is of “poor to moderate quality” already (see Exhibit 92, Appendix A, p.
2) is precisely what the Construction General Permit seeks to avoid. Logic dictates that increased
loading of sand and silt to a biologically sensitive reach with preexisting sand and siltation issues
would increase the potential for harm to beneficial uses, not lower the potential for harm to

beneficial uses.

. CONCLUSION

The Discharger’s argument that the Central Valley Water Board is required to use $2.00
per gallon to determine the base liability amount for the discharge violations is not supported by
the plain language in the Enforcement Policy and impermissibly highlights language helpful to its
case, while ignoring other important provisions. Use of $10.00 per gallon to calculate the base
liability amount for the discharge violation in this case would not result in an inconsistency with
other construction stormwater enforcement cases brought in the Central Valley Region or other

Regions and would not create an incentive for dischargers to allow a higher volume of discharge.
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Even if the Central Valley Water Board accepts the Dischargers’ argument that use of $2.00 per
gallon is appropriate to determine the base liability amount for the discharge violation, other
factors and evidence and the discretion provided in the Enforcement Policy warrant a finding that
the proposed liability amount of $211,038 is appropriate. Furthermore, the Prosecution Team
recommends that the Cenftral Valley Water Board find that the discharges of sediment-laden
stormwater to Secret Ravine had a moderate potential for harm to beneficial uses. This
recommendation is based on the comprehensive analysis of anticipated environmental impacts

conducted in the Draft and Final EIR for the construction project, the staff’s reasonable

expectation for a moderate potential for harm, ||| G

-For the foregoing reasons, the Prosecution Team respectfully requests that the Central
Valley Regional Board impose the proposed administrative civil liability amount of $221,038 for the

violations cited in the ACL Complaint.

Executed this 12™ day of September, 2013, at Sacramento, California.

D&M };“ % QA LA

David M. Boyers

SUPERVISING SENIOR STAFF COUNSEL
OFFICE OF ENFORCEMENT
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PROSECUTION TEAM REBUTTAL EVIDENCE LIST

DONAHUE SCHRIBER ASSET MANAGEMENT CORPORATION
ROCKLIN CROSSINGS CONSTRUCTION SITE
12 September 2013

Exhibit
Number

DATE DOCUMENT

1-86 8/9/13 Previously submitted Exhibits 1-86

Excerpts on “Step 1 — Potential for Harm for Discharge Violations” and “Step 2
87 11/17/09 | — Assessments for Discharge Violations” from State Water Resources Control
Water Quality Enforcement Policy, Effective May 20, 2010

Administrative Civil Liability Complaint No. R2-2010-0094 In the Matter of

88 7/15/10 HSR. Inc.
Administrative Civil Liability Complaint No. R2-2010-0071 In the Matter of the
89 7/15/10 : : .
California Department of Transportation
90 Undated | Alternate Penalty Calculation Methodology for illustrative purposes
. - _ _ Removed per 25 September 2013
Board Chair Ruling
Previous citation and electronic path to Rocklin Crossing Final Environmental
Impact Report
http://www.rocklin.ca.us/depts/develop/planning/publications n_maps/rocklin
92 4/2008 | crossings_environmental impact report/final.asp

Appendix A
http://www.rocklin.ca.us/civica/filebank/blobdload.asp?BloblD=10011

Documents located on the internet for which the Prosecution Team requests official notice be
taken:

93

Administrative Civil Liability Complaint No. R9-2010-0084 Accessed from
http://www.waterboards.ca.gov/rwgcb9/board _info/agendas/2011/Oct/item8/Supporting Doc_2.
pdf and for which the Prosecution Team request official notice be taken

94

Administrative Civil Liability Complaint No. R8-2010-0050 Accessed from
http://www.waterboards.ca.gov/rwqch8/board decisions/adopted orders/orders/2010/10 050 A
CLC CALTRANS MCMCONSTRUCTION SKANSKAUSA.pdf and for which the Prosecution
Team request official notice be taken

95

Administrative Civil Liability Complaint No. R4-2011-0188 Accessed from
http://www.waterboards.ca.gov/losangeles//water_issues/programs/enforcement/acl docs/2011/
Complaint%20N0.%20R4-2011-0188.pdf and for which the Prosecution Team request official
notice be taken

96

Administrative Civil Liability Complaint No. R5-2012-0500 Accessed from
http://www.swrcb.ca.gov/rwgcb5/board _decisions/adopted orders/nevada/r5-2012-
0500 aclc.pdf and for which the Prosecution Team request official notice be taken

97

Administrative Civil Liability Complaint No. R6V-2012-0049 Accessed from
http://www.waterboards.ca.gov/rwgcb6/board decisions/adopted orders/2012/docs/rév_2012 0
049.pdf and for which the Prosecution Team request official notice be taken

98

Stipulated Administrative Civil Liability Order No. R2-2011-0054 Accessed from
http://www.swrcb.ca.gov/rwgcb2/board decisions/adopted orders/2011/R2-2011-0054.pdf and
for which the Prosecution Team request official notice be taken

99

Administrative Civil Liability Complaint No. R5-2013-0521 Accessed from
http://www.swrcb.ca.gov/rwgch5/board decisions/adopted orders/placer/r5-2013-0521 enf.pdf

-1-



http://www.rocklin.ca.us/depts/develop/planning/publications_n_maps/rocklin_crossings_environmental_impact_report/final.asp
http://www.rocklin.ca.us/depts/develop/planning/publications_n_maps/rocklin_crossings_environmental_impact_report/final.asp
http://www.rocklin.ca.us/civica/filebank/blobdload.asp?BlobID=10011
http://www.waterboards.ca.gov/rwqcb9/board_info/agendas/2011/Oct/item8/Supporting_Doc_2.pdf
http://www.waterboards.ca.gov/rwqcb9/board_info/agendas/2011/Oct/item8/Supporting_Doc_2.pdf
http://www.waterboards.ca.gov/rwqcb8/board_decisions/adopted_orders/orders/2010/10_050_ACLC_CALTRANS_MCMCONSTRUCTION_SKANSKAUSA.pdf
http://www.waterboards.ca.gov/rwqcb8/board_decisions/adopted_orders/orders/2010/10_050_ACLC_CALTRANS_MCMCONSTRUCTION_SKANSKAUSA.pdf
http://www.waterboards.ca.gov/losangeles/water_issues/programs/enforcement/acl_docs/2011/Complaint%20No.%20R4-2011-0188.pdf
http://www.waterboards.ca.gov/losangeles/water_issues/programs/enforcement/acl_docs/2011/Complaint%20No.%20R4-2011-0188.pdf
http://www.swrcb.ca.gov/rwqcb5/board_decisions/adopted_orders/nevada/r5-2012-0500_aclc.pdf
http://www.swrcb.ca.gov/rwqcb5/board_decisions/adopted_orders/nevada/r5-2012-0500_aclc.pdf
http://www.waterboards.ca.gov/rwqcb6/board_decisions/adopted_orders/2012/docs/r6v_2012_0049.pdf
http://www.waterboards.ca.gov/rwqcb6/board_decisions/adopted_orders/2012/docs/r6v_2012_0049.pdf
http://www.swrcb.ca.gov/rwqcb2/board_decisions/adopted_orders/2011/R2-2011-0054.pdf
http://www.swrcb.ca.gov/rwqcb5/board_decisions/adopted_orders/placer/r5-2013-0521_enf.pdf
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STATE WATER RESOURCES CONTROL BOARD

WATER QUALITY
ENFORCEMENT POLICY

Effective May 20, 2010

CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY



Step 2.  Per Gallon and Per Day Assessments for Discharge Violations - For discharges
resulting in violations, use Table 1 and/or Table 2 to determine Per Gallon and/or
Per Day Assessments. Depending on the particular language of the ACL statute
being used, either or both tables may be used. Multiply these factors by per
gallon and/or per day amounts as described below. Where allowed by code,
both amounts should be determined and added together. This becomes the
initial amount of the ACL for the discharge violations.

Step3. Per Day Assessments for non-Discharge Violations — For non-discharge
violations, use Table 3 to determine per day assessments. Multiply these factors
by the per day amount as described below. Where allowed by the California
Water Code, amounts for these violations should be added to amounts (if any)
for discharge violations from Step 2, above. This becomes the initial amount of
the ACL for the non-discharge violations.

Step4. Adjustment Factors — Adjust the initial amounts for each violation by factors
addressing the violator's conduct, multiple instances of the same violation, and
multiple day violations.

Step5, Total Base Liability Amount ~ Add the adjusted amounts for each violation from
Step 4.

Thereatter, the Total Base Liability amount may be adjusted, based on consideration of the
following:

Step 6,  Abllity to Pay and Ability to Continue in Business - If the ACL exceeds these
amounts, it may be adjusted downward provided express findings are made to
justify this.

Step7. Other Factors as Justice May Require — Determine if there are additional factors
that should be considered that would justify an increase or a reduction in the
Total Base Liability amount. These factors must be documented in the ACL
Complaint. One of these factors is the staff costs of investigating the violations
and issuing the ACL. The staff costs should be added to the amount of the ACL.

Step8.  Economic Benefit— The economic benefit of the violations must be determined
based on the best available information, and the amount of the ACL should
exceed this amount. (Note that the Economic Benefit is a statutory minimum for
ACLs issued pursuant to California Water Code section 13385.)

Step9. Maximum and Minimum Liability Amounts - Determine the statutory maximum
and minimum amounts of the ACL, if any. Adjust the ACL to ensure it is within
these limits.

Step 10.  Final Liability Amount — The final liability amount will be assessed after
consideration of the above factors. The final liability amount and significant
considerations regarding the liability amount must be discussed in the ACL
Complaint and in any order imposing liabllity.

STEP 1 - Potential for Harm for Discharge Violations

Calculating this factor is the initial step for discharge violations. Begin by determining the actual
or threatened impact to beneficial uses caused by the violation using a three-factor scoring
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system to quantify: (1) the potential for harm to beneficial uses; (2) the degree of toxicity of the
discharge; and (3) the discharge’s susceptibility to cleanup or abatement for each violation or
group of violations.

Factor 1: Harm or Potential Harm to Beneficial Uses

The evaluation of the potential harm to beneficial uses factor considers the harm that may
result from exposure to the pollutants or contaminants in the illegal discharge, in light of the
statutory factors of the nature, circumstances, extent and gravity of the violation or
violations. The score evaluates direct or indirect harm or potential for harm from the
violation. A score between 0 and 5 is assigned based on a determination of whether the
harm or potential for harm is negligible (0), minor (1), below moderate (2), moderate (3),
above moderate (4), or major (5).

0 = Negligible - no actual or potential harm to beneficial uses.

1 = Minor - low threat to beneficial uses (i.e., no observed impacts but potential impacts
to beneficial uses with no appreciable harm).

2 = Below moderate — less than moderate threat to beneficial uses (i.e., impacts are
observed or reasonably expected, harm to beneficial uses is minor).

3 = Moderate - moderate threat to beneficial uses (i.e., impacts are observed or
reasonably expected and impacts to beneficial uses are moderate and likely to
attenuate without appreciable acute or chronic effects).

4 = Above moderate — more than moderate threat to beneficial uses (i.e., impacts are
observed or likely substantial, temporary restrictions on beneficial uses (e.g., less
than 5 days), and human or ecological health concerns).

5 = Major - high threat to beneficial uses (i.e., significant impacts to aquatic life or human
health, long term restrictions on benefucual uses (e.g., more than five days), high
potential for chromc effects to human or ecological health).

Factor 2: The Physical, Chemical, Blologlcal or Thermal Characteristics of the
Discharge

The characteristics of this discharge factor are scored based on the physical, chemical,
biological, and/or thermal nature of the dlscharge waste, fill, or material involved in the
violation or violations. A score between 0 and 4 is assigned based on a determination of the
risk or threat of the discharged material, as outlined below. For purposes of this Paclicy,
“potential receptors” are those identified considering human, environmental and ecosystem
health exposure pathways.

0 = Discharged material poses a negligible risk or threat to potential receptors (i.e., the
chemical and/or physical characteristics of the discharged material are benign and
will not impact potential receptors).

1 = Discharged material poses only minor risk or threat to potential receptors (i.e., the

chemical and/or physical characteristics of the discharged material are relatively
benign or are not likely to harm potential receptors).
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2 = Discharged material poses a moderate risk or threat to potential receptors (i.e., the
chemical and/or physical characteristics of the discharged material have some level
of toxicity or pose a moderate level of concern regarding receptor protection).

3 = Discharged material poses an above-moderate risk or a direct threat to potential
receptors (i.e., the chemical and/or physical characteristics of the discharged
material exceed known risk factors and /or there is substantial concern regarding
receptor protection).

4 = Discharged material poses a significant risk or threat to potential receptors (i.e., the
chemical and/or physical characteristics of the discharged material far exceed risk
factors or receptor harm is considered imminent).

Factor 3: Susceptibility to Cleanup or Abatement

A score of 0 is assigned for this factor if 50% or more of the discharge is susceptible to
cleanup or abatement. A score of 1 is assigned for this factor if less than 50% of the
discharge is susceptible to cleanup or abatement. This factor is evaluated regardless of
whether the discharge was actually cleaned up or abated by the violator.

Final Score — “Potential for Harm”

The scores for the factors are then added to proVide a Potential for Harm score for each
violation or group of violations. The total score is used in the “Potential for Harm” axis for
the Penalty Factor in Tables 1 and 2. The maximum score is 10 and the minimum score is
0. :

STEP 2 - Assessments for Discharge Violations

For violations of NPDES permit effluent limitations, the base liability should be established by
calculating the mandatory penalty required under Water Code section 13385(h) and (i). The
mandatory penalty should be adjusted upward where the facts and circumstances of the
violation warrant a higher liability.

This step addresses per gallon and per day assessments for discharge violations. Generally, it
is intended that effluent limit violations be addressed on a per day basis only. Where deemed
appropriate, such as for a large scale spill or release, both per gallon and per day assessments
may be considered. :

Per Gallon Assessments for Discharge Violations

Where there is a discharge, the Water Boards shall determine an initial liability amount on a per
gallon basis using on the Potential for Harm score and the extent of Deviation from Requirement
of the violation. These factors will be used in Table 1 below to determine a Per Gallon Factor
for the discharge. Except for certain high-volume discharges discussed below, the per gallon
assessment would then be the Per Gallon Factor multiplied by the number of gallons subject to
penalty multiplied by the maximum per gallon penalty amount allowed under the California
Water Code.
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. TABLE1 - Per Gallon Factor for Discharges

Potential for Harm

Deviation 1 2 3 4 5 6 7 8 9 10
from
Requirement
Minor

0.005 | 0.007| 0.009 | 0.011 | 0.060 | 0.080 0.100 0.250 0.300 | 0.350
Moderate

0.007 | 0.010| 0.013 | 0.016 | 0.100| 0.150| 0.200| 0.400| 0.500 | 0.600
Major

0.010 | 0.015| 0.020| 0.025| 0.150 | 0.220| 0.310| 0.600! 0.800 | 1.000

The Deviation from Requirement reflects the extent to which the violation deviates from the
specific requirement (effluent limitation, prohibition, monitoring requirement, construction
deadline, etc.) that was violated. The categories for Deviation from Requirement in Table 1

are defined as follows:

Minor — The intended effectiveness of the requirement remains generally intact (e.g., while the
requirement was not met, there is general intent by the discharger to follow the

requirement).

Moderate — The intended effectiveness of the requirement has been partially compromised
(e.g., the requirement was not met, and the effectiveness of the requirement is only

partially achieved.

Major — The requirement has been rendered ineffective (e.g., discharger disregards the

requirement, and/or the requirement is rendered ineffective in its essential functions).

For requirements with more than one part, the Water Boards shall consider the extent of the

violation in terms of its adverse impact on the effectiveness of the most significant requirement.

High Volume Discharges

The Water Boards shall apply the above per gallon factor to the maximum per gallon amounts

allowed under statute for the violations involved. Since the volume of sewage spills and
releases of stormwater from construction sites and municipalities can be very large for sewage

spills and releases of municipal stormwater or stormwater from construction sites, a maximum
amount of $2.00 per gallon should be used with the above factor to determine the per gallon
amount for sewage spills and stormwater. Similarly, for releases of recycled water that has

been treated for reuse, a maximum amount of $1.00 per gallon should be used with the above

factor. Where reducing these maximum amounts results in an inappropriately small penalty,
such as dry weather discharges or small volume discharges that impact beneficial uses, a
higher amount, up to the maximum per gallon amount, may be used.

Per Day Assessments for Discharge Violations

Where there is a discharge, the Water Boards shall determine an initial Iiabiliiy factor per day
based on the Potential for Harm score and the extent of Deviation from Requirement of the
violation. These factors will be used in Table 2, below, to determine a Per Day Factor for the

violation. The per day assessment would then be the Per Day Factor multiplied by the

maximum per day amount allowed under the California Water Code. Generally, it is intended

that effluent limit violations be addressed on a per day basis. Where deemed appropriate, such

Page 14

674




EXHIBIT 88



CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN FRANCISCO BAY REGION

IN THE MATTER OF: COMPLAINT NO. R2-2010-0094
) for

HSR, Inc. ) ADMINISTRATIVE

530 Aldo Ave ) CIVIL LIABILITY

Santa Clara, CA 95054 )
)

Re: Landfill 8 and Landfill 10 )

Presidio, San Francisco )

This Administrative Civil Liability Complaint (Complaint) is issued to HSR, Inc. for
three alleged discharges at two construction sites at Landfill 8 and Landfill 10 in the
Presidio, San Francisco. A penalty of $118,085 is proposed against HSR, Inc. based on
the violations cited and penalty factors discussed in this Complaint.

YOU ARE HEREBY GIVEN NOTICE THAT:

1.

HSR, Inc. is alleged to have violated provisions of law for which the California
Regional Water Quality Control Board, San Francisco Bay Region (hereinafter

Regional Water Board) may impose civil liability under California Water Code

(hereinafter CWC) section 13385.

HSR. Inc. is alleged to have violated the following:

a) General Permit for Storm Water Discharges Associated with Construction
Activity, Order No. 99-08-DWQ (hereinafter General Permit): Discharge
Prohibition A.3; Receiving Water Limitation B.2; Special Provision C.2; and
Sections A.5(b)(1) and A.6; and

b) Prohibition No. 9 of the San Francisco Bay Basin Water Quality Control Plan
(Basin Plan).

A hearing concerning this Complaint may be held before the Regional Water Board
within ninety (90) days of the date of issuance of this Complaint, unless, pursuant to
CWC section 13323, HSR. Inc. waives its right to a hearing. The waiver procedures
are specified in the attached Waiver Form. The hearing in this matter is scheduled for
the Regional Water Board’s regular meeting on October 13, 2010, at the Elihu M.
Harris State Building, First Floor Auditorium, 1515 Clay Street, Oakland. HSR. Inc.
or its representative will have an opportunity to be heard and contest the allegations in
this Complaint and the imposition of the civil liability. An agenda for the meeting
will be mailed to you not less than 10 days prior to the hearing date.

If a hearing is held on this matter, the Regional Water Board will consider whether to
affirm, reject, or modify the proposed civil liability, or refer the matter to the
Attorney General for recovery of judicial liability. If the matter proceeds to hearing,
the Prosecution Team reserves the right to seek an increase in the civil liability
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amount to cover the costs of enforcement incurred subsequent to the issuance of this
Complaint through hearing..

RESPONSIBLE PARTY

5. HSR. Inc. is a general engineering services contractor with expertise in storm water
pollution control who is covered by the General Permit and the Storm Water
Prevention Pollution Plan (hereinafter SWPPP) for the Landfill 8 and Landfill 10
construction sites.

a) In June 2009, HSR. Inc. signed and certified a “Notice of Intent” to obtain
coverage under the General Permit and prepared and certified a SWPPP for the
Landfill 8 and Landfill 10 construction sites.

b) HSR. Inc. included a certificate of training in the SWPPP for the Landfill 8 and
Landfill 10 construction sites from a SWPPP training course offered by Shasta
College on May 16, 2008.

c) HSR. Inc. is designated as the “SWPPP Manager” for the Landfill 8 and Landfill
10 construction sites. As stated in the SWPPP (Section 300.5), the SWPPP
Manager has “primary responsibility and significant authority for the
implementation, maintenance, inspection and amendments to the approved
SWPPP.” Specific responsibilities listed for the SWPPP Manager position
include: ensuring full compliance with the SWPPP and the Permit; conducting
pre-storm, storm, and post-storm inspections; and implementing prompt and
effective erosion and sediment control measures.

6. HSR. Inc. was contracted by the Presidio Trust to perform SWPPP services at the
Landfill 8 and Landfill 10 construction sites. Several representatives of HSR. Inc.
were working at the Landfill 8 and Landfill 10 construction sites each day during the
week of October 12 through 18, 2009 (“Presidio Weekly Progress Report #19) for the
October 13th and 19th, 2009 rain events. Notes in the weekly report show that
Presidio Trust authorized work change requests and agreed to pay premium wages for
weekend work so that HSR. Inc. could perform SWPPP services.

ALLEGED DISCHARGE - LANDFILL 8 CONSTRUCTION SITE

7. Problems with the Landfill 8 SWPPP were noted during storm events on October
13th and 19th, 2009. According to an “Erosion and Corrective Action” report dated
January 26, 2010, surface ponds were present at the site, water was flowing from the
surface ponds into the Landfill 8 construction zone, and erosion gullies formed within
fill material placed during construction activities. Erosion that occurred during the
rain events violated Section A.5(b)(1) and Section A.6 of the General Permit:

a) “...Runoff from off-site areas should be prevented from flowing through areas
that have been disturbed by construction unless appropriate conveyance systems
are in place...” [General Permit, A.5(b)(1)]

b) “Ata minimum, the discharger/operator must implement an effective combination
of erosion and sediment control on all disturbed areas during the rainy season...”
[General Permit, Section A.6]

ACL Complaint No. R2-2010-0094 Page 2 of 6
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8.

HSR. Inc. took corrective measures to address SWPPP issues at the Landfill 8
construction site, which included constructing three surface impoundments to retain
storm water running on to the site and to prevent further erosion of the fill material.
The surface impounds were constructed within the Landfill 8 construction zone over
boundaries of the underlying landfill.

a) Corrective action did not prevent off-site runoff from entering the construction
zone and did not address the violation of Section A.5(b)(1) of the General Permit
(Allegation 7).

b) The construction of surface impoundments over a landfill violates Chapter 15,
section 2546(f) of the CWC.

“Cover materials shall be graded to divert precipitation from the waste
management unit, to prevent ponding of surface water over wastes, and to resist
erosion as a result of precipitation with the return frequency specified in Table 4.1
of this article.”

Regional Water Board staff were not notified about problems with the Landfill 8
SWPPP or consulted about the corrective actions taken to address surface ponding
and erosion at the construction site.

10. A storm water discharge occurred at the site during a rain event on January 18, 2010

11.

after surface impoundments constructed over Landfill 8 failed. Failure of the surface
impoundments released a large volume of water, which caused a massive sediment
discharge at the landfill site. Storm water and sediment (in the range of 900 to 1500
cubic yards of material) were discharged from the Landfill 8 construction site leaving
an erosion channel within the cover material approximately 600 feet in length, up to
60 feet wide, and up to 12 feet deep.

Sediment-laden storm water discharged from the Landfill 8 construction site on
January 18, 2010 to Presidio Buildings 1809 and 1910 and to the storm drain system
along Wyman Avenue. As shown in the January 26, 2010 Erosion and Corrective
Action Plan, the discharge crossed Wyman Avenue and may have impacted receptors
further downgradient (the storm drain system for Park Presidio and Mounfain Lake).
Sediment deposition around Presidio Buildings 1809 and discharges to the storm
drain system for Wyman Avenue caused a nuisance condition and caused or
threatened to cause pollution in violation of Discharge Prohibition A.3 of the General
Permit:

“Storm water discharges shall not cause or threaten to cause pollution, contamination,
or nuisance.”

ALLEGED DISCHARGES — LANDFILL 10 CONSTRUCTION SITE

12. HSR. Inc. failed to implement an adequate SWPPP at the Landfill 10 construction site

during rain events on October 13 and 19, 2009. Inadequate implementation of Best
Management Practices (hereinafter BMPs) under the SWPPP did not control and
abate storm water discharges from the site resulting in violations of Section A.6 and
Special Provision C.2 of the General Permit.

ACL Complaint No. R2-2010-0094 Page 3 of 6
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a) Rain events on October 13th and 19th were significant (2.49 inches on October
13th and between 0.63 and 0.74 inches over a 15- to 20-minute period on October
19th) and were predicted in weather forecasts with sufficient time to reinforce
erosion and sediment controls as needed.

b) The intent of SWPPPs for construction sites is to have adequate protection from
storm water discharges for all seasons. As stated in the General Permit Fact
Sheet:

“The requirements of the General Permit are intended to be implemented on a
year-round basis, not just during the part of the year when there is a high
probability of a precipitation event which results in storm water runoff. The
permit should be implemented at the appropriate level and in a proactive manner
during all seasons while construction is ongoing.”

c) HSR. Inc. violated General Permit Section A.6 and Special Provision C.2 by not
having adequate BMPs for source (erosion) control and sediment retention to
prevent sediment-laden discharges from the site on October 13 and 19, 2009.
Photographs taken of the Landfill 10 construction site on October 12, 2009 show
no erosion controls and limited sediment retention measures to control storm
water discharges from a 2.4-acre area graded to a 1.75:1 (30 degree) slope.

e Under Section A.6 of the General Permit:

“At a minimum, the discharger/operator must implement an effective combination
of erosion and sediment control on all disturbed areas during the rainy season...”

e Under Special Provision C.2 of the General Permit:

“All Dischargers shall develop and implement a SWPPP in accordance with

. Section A: Storm Water Pollution Prevention Plan. The Discharger shall
implement controls to reduce pollutants in storm water discharges from their
construction sites to the Best Available Technology/Best Conventional
Technology performance standard.”

13. An estimated 41,827gallons of sediment-laden storm water discharged from the
construction site due to failure of BMPs at Landfill 10 during the October 13 and 19,
2009 rain events, This estimate is based on storm water discharging from a 1.75:1 (30
degree) graded slope of approximately 2.4 acres. The estimate does not consider
gallons of sediment-laden storm water which also discharged along the perimeter and
top of the sloped area.

14. Sediment-laden storm water was discharged from the Landfill 10 construction site to
storm drains, protected environmental habitat, and a source of drinking water in
violation of the General Permit (Discharge Prohibition A.3 and Receiving Water
Limitation B.1). This also is a violation of Prohibition No. 9 of the Basin Plan

a) Sediment-laden discharges overwhelmed sediment retention measures installed
adjacent to 15th Avenue and discharged to storm drains along this roadway in
violation of Discharge Prohibition A.3:
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“Storm water discharges shall not cause or threaten to cause pollution,
contamination, or nuisance.”

b) Sedimentation associated with the discharges impacted environmental habitats at
the base of the graded slope and along the creek and riparian corridor of Lobos
Creek. Habitat for protected fauna (Lessingia germanorum) was impacted at the
base of the slope. The extent of impacts to this and other habitats along Lobos
Creek is being evaluated by the Presidio Trust.

c) Turbidity in Lobos Creek was significantly elevated due to sediment releases
from Landfill 10 during the October 13th and 19th rain events requiring a water
treatment plant to cease operation from October 13 through 23, 2009. The water
treatment plant uses water from Lobos Creek as a source of drinking water. This
beneficial use impact violates Receiving Water Limitation B.1 of the General
Permit and also violates Prohibition No. 9 of the Basin Plan.

e Receiving Water Limitation B.2

“The Storm Water Pollution Prevention Plan (SWPPP) “developed for the
construction activity covered by this General Permit shall be designed and
implemented such that storm water discharges and authorized nonstorm water
discharges shall not cause or contribute to an exceedance of any applicable water
quality standards contained in a Statewide Water Quality Control Plan and/or the
applicable Regional Water Board’s Basin Plan.”

e The following discharge is prohibited under the Basin Plan (Prohibition 9):

“Silt, sand, clay, or other earthen materials from any activity in quantities
sufficient to cause deleterious bottom deposits, turbidity, or discoloration in
surface water or to unreasonably affect or threaten to affect beneficial uses.”

15. Regional Water Board staff inspected the Landfill 10 construction site on October 22
and November 4, 2009 and issued a Notice of Violation to HSR. Inc. and the property
owner (the Presidio Trust) on November 12, 2009. This document cited BMP
failures, SWPPP inadequacies, and unauthorized discharge of sediment to Lobos
Creek.

PROPOSED CIVIL LIABILITY

16. Pursuant to CWC Section 13385(c)(1) and (c)(2), the Regional Water Board can
administratively assess a liability of $10,000 for each day in which a violation occurs,
and $10 per gallon for volume discharges that are not cleaned-up and exceed 1,000
gallons. The maximum civil liability that may be imposed for violations cited in this
Complaint is $438,270.

a) The maximum civil liability for one day of discharge from the Landfill 8
construction site is $10,000. Gallons of discharge were not considered for this -
maximum penalty determination because of cleanup of the sediment discharge by
Presidio Trust and HSR, Inc.

b) The maximum civil liability for 2 days ($20,000) and 40,827 gallons ($408,270)
of discharge from the Landfill 10 construction site is $428,270.

ACL Complaint No. R2-2010-0094 Page 5 of 6

" 680



17. The Regional Water Board’s Prosecution Team recommends imposing civil liability
on HSR. Inc. in the amount of $118,085 for the alleged discharges from the Landfill 8
and Landfill 10 construction sites. In determining the amount of civil liability to be
assessed against HSR. Inc., the Regional Water Board must take into consideration
the factors described in CWC section 13385(e) as discussed in the Water Quality
Enforcement Policy'. These factors are discussed in the “Administrative Civil
Liability Assessment” attached to this Complaint.

CEQA EXEMPTION

18. This action is an enforcement action and is, therefore, exempt for the California
Environmental Quality Act (CEQA), pursuant to Title 14, California Code of
Regulations, Section 15321.

July 15. 2010

Thomas Mumley Date
Assistant Executive Officer

Attachments: Waiver Form
Administrative Civil Liability Assessment

! On November 17, 2009, the State Water Resources Control Board (State Water Board) adopted
Resolution No. 2009-00 amending the Water Quality Enforcement Policy (Enforcement Policy). The
Enforcement Policy was approved by the Office of Administrative Law and became effective on May 20,
2010. The Enforcement Policy establishes a methodology for assessing administrative civil liability. Use
of the methodology addresses the factors in CWC section 13385(e). The policy can be found at:

http://www.waterboards.ca.gov/water_issues/programs/enforcement/docs/enf policy_finall11709.pdf

ACL Complaint No. R2-2010-0094 _ Page 6 of 6
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ADMINISTRATIVE CIVIL LIABILITY ASSESSMENT
COMPLAINT NO. R2-2010-0094

The Regional Water Board’s Prosecution Team proposes administrative civil liability
against HSR, Inc in the amount of $118,085. This proposed liability is based on an
assessment of the following factors in accordance with the violations alleged in
Complaint No. R2-2010-0094, requirements of CWC section 13385(e), and the penalty
calculation methodology described in the Water Quality Enforcement Policy (Enforcement
Policy), dated November 17, 2009.

e CWC section 13385(e)
This statue requires consideration of the following factors for administrative civil
liability assessments: the nature, circumstances, extent, and gravity of the violation or
violations; susceptibility of the discharge to cleanup or abatement; degree of toxicity of
the discharge; ability of the violator to pay and the effect on the violator’s ability to
continue its business; any voluntary cleanup efforts undertaken; any prior history of
violations; the degree of culpability; economic benefit or savings, if any, resulting from
the violation; and other matters that justice may require. ’

¢ Enforcement Policy
The State Water Resources Control Board amended the Enforcement Policy on
November 17, 2009 with the adoption of Resolution No. 2009-00. The policy became
effective on May 20, 2010 upon approval by the Office of Administrative Law.

The amended policy addresses factors required by statute (above), and it provides a
statewide methodology for calculating administrative civil liabilities. The methodology
considers duration of the violation and volume of discharge (if applicable), and it allows
for quantitative assessments of the following: 1) potential for harm to beneficial uses; 2)
physical, chemical, biological or thermal characteristics of the discharged material; 3)
susceptibility of the discharge to cleanup; 4) deviation from regulatory requirements; 5)
culpability; 6) cleanup and cooperation; 7) history of violations; 8) ability to pay; 9)
economic benefit; and (10) other factors as justice may require.

The Enforcement Policy should be used as a companion document in conjunction with this
administrative civil liability assessment since the penalty calculation methodology and
definition of terms that are in the policy are not replicated herein. A copy of the Enforcement
Policy can be found at:

http://www.waterboards.ca.gov/water_issues/programs/enforcement/docs/enf’ policy finalll
1709.pdf

The remainder of this document discusses how the various factors that are required to be
considered in the assessment of administrative civil liabilities for alleged discharges from the
Landfill 8 and Landfill 10 construction sites were assessed. In most cases, the factors are
addressed separately for each construction site under the LANDFILL 8 and LANDFILL 10
headings. Where there is only one discussion, the circumstances around the factor for both
construction sites were similar and are therefore discussed collectively.

Page 1 of 4
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ADMINISTRATIVE CIVIL LIABILITY ASSESSMENT
COMPLAINT NO. R2-2010-0094

LANDFILL 8

Alleged Violations

Discharge violation assessed for 1 day,
volume of the discharge not assessed.

Potential for Harm to Beneficial Uses

Threats to beneficial uses are moderate. The
discharge, which mobilized in the range of
900 to 1500 cubic yards of material, was not
a minor event, but the sediment-laden
discharges to storm drain systems and
sedimentation in buildings and in the vicinity
of protected “Lessingia germanorum” habitat
would not likely cause appreciable acute or
chronic effects.

Characteristics of the Discharge

LANDFILL 10

Discharge violation assessed for 2 days at a
volume of 40,827 gallons

The threat to beneficial uses is above
moderate due to impacts to Lobos Creek
which include causing temporary restrictions
on the use of a drinking water source.

Sediment-laden discharges, which occurred at both the Landfill 9 and Landfill 10
construction sites, pose a moderate threat to receptors. Sediment-laden water that is
transported to surface waters via overland flow or through storm drain systems can have
deleterious effects on aquatic environments and a variety of aquatic organisms. Some of the
most significant impacts from increased turbidity and sedimentation in surface waters
include: (1) reduction of light penetration and decreased rates of photosynthesis (food
generation) within the food chain; (2) reduction in the respiratory capacity and feeding
efficiency of fish; and (3) smothering of aquatic habitats decreased survival rates of

hatchlings and juvenile species.

Susceptibility to Cleanup and Abatement

Much of the discharged material was sand fill
and more than 50% of the solid material in
the discharge was not transported far from
the construction site and was subject to
cleanup.

Deviation from Requirement

There was a major deviation from storm
water pollution prevention requirements.
Significant runoff onto the construction site
during storm events in October 2009 required
changes to Best Management Practices
BMPs). HSR, Inc. addressed the issue by
creating surface water impoundments over a
landfill (in violation of landfill regulations).
These activities were not reported to
Regional Water Board staff or addressed in
an amended SWPPP, and failure of the

More than 50% of the storm water discharge
exited the construction site and is not
susceptible to cleanup or abatement.

There was moderate deviation from storm
water pollution prevention requirements.
There was a SWPPP for the construction
project but it was determined to be
inadequate upon regulatory review. There
were some sediment controls installed at the
site but other controls, such as mitigating
storm water runoff onto the construction site
and installing erosion control on a 2.4-acre,
1.75:1 (30 degree) graded slope, were not
met.
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ADMINISTRATIVE CIVIL LIABILITY ASSESSMENT

COMPLAINT NO. R2-2010-0094
LANDFILL 8 (cont’d) LANDFILL 10 (cont'd)

Deviation from Requirement (cont’d)

surface impoundments during a January
storm event caused significant storm water
discharge (channelized erosion
approximately 600 feet long, up to 60 feet
wide, and up to 12 feet deep) at the
construction site.

Culpability

HSR, Inc. was negligent in adequately protecting the Landfill 8 (liability increased by 1.3
multiplier) and Landfill 10 (liability increased by 1.2 multiplier) construction sites to
prevent pollution from storm water runoff. HSR Inc. is a professional company
providing general engineering services with adequate training in storm water pollution
prevention. HSR, Inc. submitted a Notice of Intent to gain coverage by and comply with
the General Permit for Storm Water Discharges Associated with Construction Activity,
Order No. 99-08-DWQ, and it prepared and certified the SWPPP for the Landfill 8 and
Landfill 10 construction sites. HSR, Inc. is designated as the SWPPP Manager, and it
had primary responsibility for preventing storm water pollution from the construction
sites. Culpability associated with Landfill 8 is higher due to actions and behavior
associated with BMPs that were implemented to address runoff onto the Landfill 8
construction site.

Cleanup and Cooperation
HSR, Inc. was cooperative and responsive but not necessarily timely to comply with

regulatory requirements following the discharge events. Based on cleanup and
cooperation effort, no adjustment was made to the administrative civil liability.

History of Violations

HSR, Inc. prepared a single SWPPP for No liability adjustment was made based on a
multiple construction projects at the Presidio  history of violations.
including Landfills 8 and 10. HSR, Inc.

received a Notice of Violation from Regional

Water Board staff on November 12, 2009 for

its work at the Presidio following a review of

its SWPPP and after discharges and

inspections of the Landfill 10 construction

site. This history of violations preceded the

discharge from Landfill 8 in January 2010

(liability increased by 1.1 multiplier).

Ability to Pay

HSR, Inc. is an engineering contractor operating out of a single facility in Santa Clara.
HSR, Inc. has approximately 13 employees and makes approximately $1,200,000 in
annual sales (ref. manta.com website). The facility includes an equipment storage yard
with about 36 pieces of heavy construction equipment (trucks, excavators, trailers, tanks,
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ADMINISTRATIVE CIVIL LIABILITY ASSESSMENT
COMPLAINT NO. R2-2010-0094

grading equipment, etc. based on aerial photography) considered to be company assets.

LANDFILL 8 (cont'd) LANDFILL 10 (cont'd)

Economic Benefit or Savings

HSR, Inc. benefited in time and materials by not adequately protecting the Landfill 8 and
Landfill 10 construction sites for rain events. For construction activity in California,
approximately $2,000 to $6,000 per acre! is needed to provide the necessary erosion and
sediment control measures for construction sties depending on the slope and soil type.

The Landfill 8 and Landfill 10 construction sites are about 2.6 and 3.4 acres in size,
respectively. The total cost for SWPPP BMPs to protect 6 acres of construction sites is in
the range of $12,000 to $36,000.

Some protective measures were installed at both the Landfill 8 and Landfill 10
construction sites when the discharges occurred. The Landfill 8 construction site
required construction of a runoff conveyance system to prevent storm water from
entering the construction zone. Savings include the design and construction of this
protective measure. The Landfill 10 construction site also required control of runoff into
the construction zone and more effective erosion controls, particularly for the 2.4-acre
graded slope that was unprotected. The savings from the latter is in the range of $4,800
to $14,000 and probably at the higher end due to slope and soil type.

Some additional BMPs were installed after the discharge events rendering the economic
benefit as a delayed instead of actual savings. Considering this, the economic benefit is
estimated to be no more than $10,000 to $15,000.

Other Matters As Justice May Require

Staff time to investigate the incident and prepare the Complaint and supporting evidence
is estimated to be 88 hours. Based on an average cost to the State of $150 per hour, the
total cost is $13,200.

! Soil Stabilization BMP Research for Erosion and Sediment Controls; Cost Survey Technical
Memorandum; California Department of Transportation; July 2007.
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- STATE OF CALIFORNIA
- CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN FRANCISCO BAY REGION

COMPLAINT NO. R2-2010-0071

ADMINISTRATIVE CIVIL LIABILITY
IN THE MATTER OF
FAILURE TO COMPLY WITH NPDES MUNICIPAL STORMWATER PERMIT ORDER NO.
99-06-DWQ AND CLEAN WATER ACT SECTION 401 WATER QUALITY
CERTIFICATION
INTERSTATE 680 SUNOL/FREMONT ROADWAY REHABILITATION PROJECT
CALIFORNIA DEPARTMENT OF TRANSPORTATION
111 GRAND AVENUE
OAKLAND, ALAMEDA COUNTY

This Complaint is issued to the California Department of Transportation (the Discharger or
Caltrans) to assess administrative civil liability pursuant to California Water Code (CWC)
Section 13385. The Complaint alleges; (1) Caltrans failed at its Interstate 680 Sunol/Fremont
Roadway Rehabilitation Project (Project) to implement appropriate stormwater BMPs; (2)
Caltrans discharged turbid water and sediment to waters of the State; and (3) Caltrans failed to
timely prepare and submit a stormwater pollution prevention plan (SWPPP) amendment. These
activities are required by the State Water Resources Control Board’s (State Water Board’s)
Water Quality Order No. 99-06-DWQ, National Pollutant Discharge Elimination System
(NPDES) General Permit No. CAS000003, Statewide Stormwater Permit, Waste Discharge
Requirements for State of California Department of Transportation (Department’s Permit); the
State Water Board’s Water Quality Order No. 99-08-DWQ, Waste Discharge Requirements for
Discharges of Storm Water Associated with Construction Activities (Construction Stormwater
Permit); and the April 16, 2008, Clean Water Act (CWA) Section 401 Water Quality
Certification issued for the Project. The violations cited herein occurred from October 7, 2009,
through March 3, 2010.

The Assistant Executive Officer of the California Regional Water Quality Control Board, San
Francisco Bay Region (Regional Water Board) hereby gives notice that:

1. The Discharger is alleged to have violated provisions of the law for which the Regional
Water Board may impose civil liability pursuant to CWC Section 13385. This Complaint
proposes to assess $664,400 in administrative civil liability for the violations cited based on
the considerations described herein.

2. Issuance of this Complaint is exempt from the provisions of the California Environmental

Quality Act (Public Resources Code 21000 et seq.) in accordance with Section 15321 of
Title 14, California Code of Regulations.
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STATEMENT OF PROHIBITIONS, PROVISIONS, AND REQUIREMENTS
APPLICABLE TO THE DISCHARGER

The Discharger is required to comply with the following:

3. The Department’s Permit, Provision H.2, requires compliance with the Construction
Stormwater Permit.

4. The Construction Stormwater Permit, Discharge Prohibition No. 3, requires that storm water
discharges shall not cause or threaten to cause pollution, contamination, or nuisance.

5. The Construction Stormwater Permit, Special Provisions for Construction Activity, No. 2,
requires that all dischargers develop and implement a SWPPP in accordance with Section A:
Under Section A, dischargers are required to implement controls to reduce pollutants in
storm water discharges from their construction sites to the performance standard of best
available technology economically achievable and best conventional pollutant control
technology.

6. The Construction Stormwater Permit, Section A, Stormwater Pollution Prevention Plan, No.
6 — Erosion Control, Second Paragraph, requires that, at a minimum, the discharger/operator
must implement an effective combination of erosion and sediment control on all disturbed
areas during the rainy season.

7. CWA Section 401 Water Quality Certification, Conditional Acceptance of Stormwater
Pollution Prevention Plan, issued April 16, 2008, required the submittal of an acceptable
SWPPP amendment by September 15, 2009.

ALLEGED VIOLATIONS OF PROHIBITIONS, PROVISIONS, AND REQUIREMENTS
APPLICABLE TO THE DISCHARGER

8. Violation No. 1: The Discharger failed to implement complete and appropriate
construction stormwater best management practices (BMPs) from October 13, 2009, through
March 3, 2010, for a period of 141 days, in violation of the Department’s Permit.

9. Violation No.2: On March 3, 2010, Caltrans discharged about 64,000 gallons of turbid
water and sediment in violation of the Department’s Permit. The discharge first entered an
unnamed tributary that provides habitat for rainbow trout, the California Red-Legged Frog
(Rana aurora draytonii), and the California Tiger Salamander (Ambystoma californiense).'
The unnamed tributary flows for about % of a mile before joining Alameda Creek, which is

* Both the California Red-Legged Frog and the California Tiger Salamander are listed as threatened under the
Federal Endangered Species Act.
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10.

habitat for the fauna mentioned above and also for the threatened Central California Coast
Steelhead.?

Violation No. 3: The Discharger failed to timely prepare and submit the required SWPPP
amendment, due September 15, 2009, for the October 2009-to-April 2010 winter work
window. The amendment was submitted December 1, 2009, seventy-seven days late, in
violation of the Project’s April 16,2008, CWA Section 401 Water Quality Certification. The
SWPPP amendment was not acceptable as submitted, as it did not present an acceptable plan
to minimize erosion or sediment transport. In addition, the Discharger did not implement an
effective combination of erosion and sediment controls before or after the SWPPP
amendment was completed and submitted.

FACTUAL BASIS FOR THE ALLEGED VIOLATIONS

The following evidence supports the alleged violations described above:

11.

12.

13.

The United States Environmental Protection Agency’s (US EPA’s) October 7, 2009,
inspection report and photos support alleged Violation No. 1. The US EPA report notes that
adequate BMPs had not been implemented, including construction roadway stabilization,
erosion and sediment controls for disturbed areas, and proper drainage for access roads.
The report also documents areas where failed sediment control BMPs had not been repaired
and noted that effective vehicle tracking controls had not been implemented. The report
includes inspection reports completed by Caltrans’ own stormwater inspectors that document
similar compliance issues as early as September 9, 2009. However Caltrans’ inspection
reports characterized the issues as “minor or insignificant deficiencies that did not require
prompt attention.” This characterization meant that Caltrans did not require its contractor to
promptly respond to the noted deficiencies.

The Regional Water Board’s October 7, 2009, inspection report and photos further support
alleged Violation No. 1. The report notes that the site did not have any erosion controls and
sediment controls were not installed in many likely discharge areas where stormwater
filtration would be required (e.g., discharge points downstream of unstabilized soils). Dirt
tracking on roadways immediately adjacent to the Project’s access points was ubiquitous
because Caltrans had not rocked any of the construction ingresses or egresses.

The Regional Water Board’s October 13, 2009, inspection report, photos, and video support
alleged Violation Nos. 1 and 2. Staff noted on this rainy day large areas of the Project,
including slopes with exposed soil, with either absent or inadequate erosion and sediment
controls. Staff found that turbid water was discharging from a number of discharge points
and was likely to discharge from two of the open footing excavations that were collecting

? This steelhead species (Oncorhynchus mykiss) is listed by the Federal Fish and Wildlife Service as either
endangered or threatened status throughout much of California. In addition, Alameda Creek still supports native
stream fishes including Rainbow Trout, Pacific Lamprey, California Roach, Hitch, Sacramento Blackfish,
Hardhead, Sacramento Pikeminnow, Sacramento sucker, Threespine Stickleback, Sacramento Perch, Prickly
Sculpin, and Tule Perch .
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turbid rain water. No contractor or Caltrans employees were working onsite to implement
appropriate BMPs or to maintain the limited BMPs that were on-site, and about 95% of the
Project’s graded soil was exposed and improperly protected.

14. The Regional Water Board’s November 12, 2009, inspection report and photos support
alleged Violation No. 1. Staff observed that Caltrans had completed some erosion control and
perimeter filtration in response to the October inspection, but much of the site, including the
site’s construction yard, had been left unstabilized. Trench spoils had been placed in areas
likely to be in the path of stormwater runoff and many of the BMPs were inappropriately
installed. Staff observed that the site would likely discharge significant volumes of
sediment and turbid water in a rain event.

15. The Regional Water Board’s December 1, 2009, inspection report and photos support alleged
Violation No. 1. Caltrans and its contractor completed some BMP installation in response
to the Regional Water Board’s November 12, 2009, inspection, but still left large areas with
insufficient erosion and sediment controls.

16. The Regional Water Board’s December 17, 2009, inspection report and photos support
alleged Violation No: 1. Caltrans did stabilize some of the site areas discussed during the
Regional Water Board December 1, 2009, inspection, but did not address all of the Project
areas that had inadequate controls. Project areas that had not been explicitly discussed
during the December 1 inspection were left with inadequate erosion and sediment controls.

17. The Regional Water Board’s March 3, 2010, inspection report, photos and video support
alleged Violation Nos. 1 and 2. During the March inspection, Caltrans staff stated they had
left most of the site without erosion and sediment controls because they thought that the
lower part of the site was not connected to either newly built or pre-Project drop inlets and
thus would not discharge during a rainstorm. However, at least one of the pre-Project inlets
was connected, allowing the inadequately protected Project area to drain to the immediately
adjacent unnamed tributary/drainage ditch and subsequently to Alameda Creek.

18. The Regional Water Board’s November 10, 2009, Notice of Violation (NOV) to Caltrans
documents the October 2009 turbid discharge, BMP implementation failure, and late SWPPP
amendment—alleged Violation Nos. 1, 2 and 3.

19. The July 6, 2009, July 20, 2009, August 3, 2009, August 17, 2009, September 14, 2009, and
September 28, 2009, Caltrans stormwater inspection reports support alleged Violation No. 1
because they document Caltrans inspectors noting significant stormwater BMP violations but
score the inspection with a green or yellow “flag,” which allows the Project to move forward
without requiring that the violations be corrected in a timely fashion. The August 25, 2009,
and October 26, 2009, reports document Caltrans noting in their inspection reports that
significant violations existed and needed immediate attention. However, the violations were
not corrected, which indicates that Caltrans was not able to enforce its own requirements.
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20. Substantive email correspondence and phone call notes between the Discharger and Regional
Water Board staff support alleged Violation Nos. 1,2 and 3. In particular, on October 23,
2009, the Regional Water Board’s Assistant Executive Officer contacted senior Caltrans
managers via both email and telephone to alert them of the violations and to encourage
Caltrans to bring the Project into compliance.

STATEMENT OF WATER CODE SECTIONS UPON WHICH LIABILITY IS BEING
ASSESSED DUE TO NONCOMPLIANCE WITH APPLICABLE REQUIREMENTS

21. Pursuant to CWC section 13385(a), any person who violates any waste discharge
requirements or dredged or fill material permit issued pursuant to this chapter or any water
quality certification issued pursuant to Section 13160 is subject to administrative civil
liability pursuant to CWC section 13385(c), in an amount not to exceed the sum of both of
the following: (1) ten thousand dollars ($10,000) for each day in which the violation
occurs; and (2) where there is a discharge, any portion of which is not susceptible to cleanup
or is not cleaned up exceeds 1,000 gallons, an additional liability not to exceed ten dollars
($10) multiplied by the number of gallons by which the volume discharged but not cleaned
up exceeds 1,000 gallons. ‘

FACTORS CONSIDERED IN DETERMINING ADMINSTRATIVE CIVIL LIABILITY

22. On November 17, 2010, the State Water Board adopted Resolution No. 2009-0083 amending
the Water Quality Enforcement Policy (Enforcement Policy). The Enforcement Policy was
approved by the Office of Administrative Law and became effective on May 20, 2010. The
Enforcement Policy establishes a methodology for assessing administrative civil liability.
The use of this methodology addresses the factors that are required to be considered when
imposing a civil liability as outlined in CWC section 13385(¢). The entire Enforcement Policy
can be found at:

http.//www.waterboards.ca.gov/water_issues/programs/enforcement/docs/enf policy_finall
11709.pdf

The specific required factors in CWC section 13385(e) are the nature, circumstances,
extent, and gravity of the violation or violations, whether the discharge is susceptible to
cleanup or abatement, and the degree of toxicity of the discharge. With respect to the
violator, the required factors are the ability to pay, the effect on the violator’s ability to
continue its business, any voluntary cleanup efforts undertaken, any prior history of
violations, the degree of culpability, economic benefit or savings, if any, resulting from the
violation, and other matters that justice may require.

The specific factors required by the Enforcement Policy are: the potential harm to beneficial
uses; the physical, chemical, biological or thermal characteristics of the discharge; the
discharge’s susceptibility to cleanup; the violation’s deviation from requirements; the
discharger’s culpability; cleanup and the discharger’s cooperation; the history of violations;
the discharger’s ability to pay; other factors as justice may require; and economic benefit
from the avoidance or delay of implementing requirements. These factors address the
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statute-required factors and also are used to calculate penalties consistent with both the CWC
and the Enforcement Policy.

Each factor of the enforcement policy incorporated into this administrative civil liability
and its corresponding category or adjustment score for each violation are included as
Attachment — A below.

PROPOSED ADMINISTRATIVE CIVIL LIABILITY

23. Based on the consideration of the above facts, the Assistant Executive Officer of the
Regional Water Board proposes that an administrative civil liability be imposed in the
amount of $664,400. This amount is the economic benefit plus 10% from the avoided and
delayed costs associated with the violations noted, $635,000, and $29,400 for the recovery of
staff costs.

24. Further failure to comply with the Department’s Permit, the Project’s 401 Water Quality
Certification, or amendments thereof beyond the date of this Complaint may subject the
Discharger to further administrative civil liability, and/or other appropriate enforcement
action(s), including referral to the Attorney General.

/

Thomas Mumley Date
Assistant Executive Officer

July 15, 2010

Attachment: A - Specific Factors Considered — Civil Liability
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Each factor of the Enforcement Policy and its corresponding score for each violation are
presented below:

1. Violation One (this is a non-discharge violation): The Discharger failed to implement
complete and appropriate construction stormwater best management practices (BMPs) from
October 13, 2009, through March 3, 2010, for a period of 141 days, in violation of the
Department’s Permit.

a)

b)

Specific Factor: Potential Harm to Beneficial Uses
Category: Moderate

Discussion: Due to the lack of an effective combination of erosion and sediment
controls, the Discharger potentially discharged large volumes of sediment-laden
stormwater directly to tributaries that provide habitat for rainbow trout, California Red-
Legged Frog, and the California Tiger Salamander, and potentially discharged into
tributaries that eventually discharge to Alameda Creek, which is habitat for the above
fauna in addition to the threatened Central California Coast Steelhead.

Specific Factor: Deviation from Requirement
Category: Moderate

Discussion: The Discharger implemented some BMPs. However, many areas were left
untreated during the period of violation and many of the BMPs were installed incorrectly.

Specific Factor: Alternative Approach — Multiple Day Violations
Days Violated: 141
Alternative Days Violated: 28

Discussion: The Enforcement Policy allows for a reduction in violation days when it can
be determined that the ongoing violation is not causing daily detrimental impacts to the
environment or the regulatory program. This determination is appropriate for this non-
discharge violation for the following reason: while this is a non-discharge violation for
inadequate or non-implementation of BMPs, the violation's effects were most significant
during periods when the inadequate BMPs likely led to discharges of turbid, sediment-laden
runoff. During the period of violation, there were approximately 28 days of rain that
equaled or exceeded one tenth of an inch and likely resulted in discharges of turbid
stormwater”

* This estimate is based on rain gauge data for Livermore, Fremont, and Sunol. The data was provided by the
Department of Commerce National Climatic Data Center and the California Department of Water Resources
California Data Exchange Center.
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d) Civil Liability: Initial Amount of Administrative Civil Liability for this violafion
Amount: $98,000

Adjustments to Determination of Initial Liability for this Violation
e) Specific Factor: Culpability
Adjustment: 1.3

Discussion: The Discharger’s culpability is high due to the repeated and negligent
nature of its behavior. In addition, the Discharger had the opportunity to come into
compliance after each of six compliance inspections conducted by the Regional Water
Board and US EPA, but failed to do so. The Discharger was given detailed guidance by
both US EPA and Regional Water Board staff regarding the Department’s Permit’s
requirement to implement appropriate BMPs to minimize the discharge of pollutafts in
stormwater runoff exposed to construction activity. The Discharger still repeatedly
failed to consistently implement appropriate BMPs.

f) Specific Factor: Cleanup and Cooperation
Adjustment: 1.2

Discussion: The Discharger implemented some but inadequate BMPs in response to
repeated regulatory inspections that revealed substandard BMPs, and formal notifications
by US EPA and the Regional Water Board regarding the Discharger’s violations.

g) Specific Factor: History of Violations
Adjustment: 1.2

Discussion: The penalty has been raised by 20% due to repeated similar violations at this
and other sites controlled by the Discharger.

h) Civil Liability: Adjusted Amount of Administrative Civil Liability for this violation
Amount: $166,600

2. Violation Two (this is a discharge violation): On March 3, 2010, Caltrans discharged about
64,000 gallons of turbid water and sediment in violation of the Department’s Permit.
Regional Water Board staff documented the discharge with on-site observations, including
video, during a one-hour time period on March 3,2010. According to a rain gauge on
Calaveras Road, a total of 0.81 inches of rain fell during the entire day and a total of 12.11
inches fell during the period from October 1, 2009, through March 31, 2010. These
precipitation records are estimates of the rainfall at the Project site, as the actual rainfall at
the site may have been more or less than reported at this gauge. While the exact volume of
polluted stormwater runoff discharged during the period of non-compliance from October 7,
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2009, to March 3, 2010, was not calculated, it was much larger than the amount observed to
have discharged during one hour of a single rainfall event on March 3, 2010.

a)

b)

Specific Factor: Potential Harm to Beneficial uses
Score: 2 - Below Moderate

Discussion: The beneficial uses of the unnamed tributary and Alameda Creek were
likely adversely affected due to the Discharger’s direct discharge of large volumes of
turbid, sediment-laden water and the likely subsequent deposition of sediment in the
creek beds. The unnamed tributary provides habitat for rainbow trout, California Red-
Legged Frog, and the California Tiger Salamander and discharges into tributaries that
eventually discharge to Alameda Creek, which is also habitat for the threatened Central
California Coast Steelhead.

Excessive sediment and turbidity can have deleterious effects on aquatic environments
and aquatic organisms. Some of the most significant impacts include reduced light
penetration and thus decreased rates of photosynthesis within the food chain, reduction in
respiratory capacity of fish gills, and smothering of gravel beds resulting in lethal effects
on fish eggs, decreased juvenile fish survival rates and reduction in fish feeding
efficiency.

Specific Factor: Physical, Chemical, Biological or Thermal Characteristics

Score: 2

Discussion: The impacts on receiving waters of discharged sediment-laden stormwater can
be significant, as clay particles can take days or weeks to settle from the water column and
therefore travel large distances during high flow rain events. Sediment pollution can be a
cause of chronic and acute toxicity to aquatic species, including invertebrates and fish.
Specific Factor: Susceptibility to Cleanup

Score: 1

Discussion: - Less than 50% of the discharge was susceptible to cleanup or abatement. The
remediation of habitat impacted by sediment-laden stormwater is rarely undertaken and can

be impracticable due to the large aerial extent of impacts and because remedial action may
result in greater damage than the impacts it is intended to fix.
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d) Specific Factor: Deviation from Requirement

f)

Adjustments to Determination of Initial Liabili

g)

h)

Category: Major

Discussion: The requirement to minimize the generation of turbid stormwater and
discharged sediment was not met during this discharge event. The disturbed project area
was not appropriately stabilized and it was directly connected to the receiving water via a
drop inlet, ensuring that turbid, sediment-laden stormwater runoff would discharge directly
to the unnamed tributary and subsequently to Alameda Creek.

Specific Factor: Gallons Discharged

Amount: 64,000 gallons

Discussion: The volume discharged was calculated in the field by estimating the cross-
sectional area of flow in the discharge channel and timing a float’s speed over a known
distance. This process was memorialized using a video camera.

Civil Liability: Initial Amount of Administrative Civil Liability for this violation
Amount: $97,500

for this Violation

Specific Factor: Culpability

Adjustment: 1.3

Discussion: The Discharger’s culpability is high with regard to this discharge violation.

Prior to the discharge, the discharger had received numerous clear communications from

Regional Water Board staff regarding the inadequacy of the Discharger’s stormwater BMPs.
The Discharger should have stabilized all exposed soil and should have known that the drop

inlet would discharge directly to the unnamed tributary.

Specific Factor: Cleanup and Cooperation

Adjustmént: 1

Discussion: The Discharger was given the neutral score of 1, which neither increases nor

decreases the fine, because they did contact Regional Water Board staff after the discharge

was documented on March 3, 2010.

Specific Factor: History of Violations

Adjustment: 1.2

Discussion: This factor increases the base penalty by 20% due to the history of similar
discharge violations noted most recently at the: Isabel Avenue/Interstate 580 Interchange
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i)

Improvement Project in Livermore; the SR-121 Duhig Road Widening and Realignment
Project in Napa; and the San Francisco-Oakland Bay Bridge Seismic Safety Project, East
Touchdown in Oakland.

Civil Liability: Adjusted Amount of Administrative Civil Liability for this Violation

Amount: $146,250

3. Violation Three (this is a non-discharge violation): The Discharger failed to timely
prepare and submit a required SWPPP amendment, due September 15, 2009, for the Project’s
October 2009 to April 2010 winter work window. The amendment was submitted
December 1, 2009, seventy-seven days late, in violation of the CWA Section 401 Water
Quality Certification.

a)

b)

d)

Specific Factor: Potential Harm to Beneficial Uses
Category: Moderate

Discussion: The lack of an updated SWPPP prior to December 1, 2009, likely resulted in
poor BMP implementation and the subsequent discharge of turbid stormwater to State and
US waters during rain events. The substandard SWPPP amendment that was submitted
would not have improved compliance, even if implemented correctly, because it did not
contain the appropriately detailed information necessary to ensure implementation of BMPs
to reduce the site’s discharge of pollutants.

Specific Factor: Deviation from Requirement
Category: Moderate

Discussion: Caltrans is aware of the requirement to prepare and maintain onsite a site
specific SWPPP. The Regional Board required a SWPPP amendment by September 15,
2009, in its CWA Section 401 Water Quality Certification because the original project
SWPPP did not contain the required site specific details to govern effective pollution control
during a rainy season. The deviation from the requirement is moderate, rather than major,
because an amendment was finally submitted.

Specific Factor: Alternative Approach — Multiple Day Violations
Days Violated: 77
Alternative Days Violated: 8
Discussion: The Enforcement Policy allows for a reduction in violation days when it can
be determined that the ongoing violation is not causing daily detrimental impacts to the

environment or the regulatory program. This determination is appropriate for this non-
discharge violation.
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e) Civil Liability: Initial Amount of Administrative Civil Liability for this Violation
| Amount: $28,000
Adjustments to Determination of Initial Liability for this Violation
f) Specific Factor: Culpability
Adjustment: 1.3

Discussion: Caltrans is well aware of the requirement to maintain a site specific
SWPPP as both the Department’s Permit and the Construction Stormwater Permit contain
this explicit requirement. In addition, Caltrans was notified in the Regional Water
Board’s CWA Section 401 Water Quality Certification that a SWPPP amendment would
be required prior to the 2009 wet weather season. Therefore, Caltrans’ culpability is
high and this factor raises the civil liability by 30%.

g) Specific Factor: Cleanup and Cooperation
Adjustment: 1

Discussion: A neutral score of 1 was selected for this factor because the Discharger did
submit the SWPPP amendment.

h) Specific Factor: History of Violations
Adjustment: 1.1

Discussion: The discharger has historically missed submittal deadlines and has received
Notices of Violation and other informal enforcement actions as a result.

i) Civil Liability: Adjusted Amount of Administrative Civil Liability for this Violation

Amount: $39,200
FACTORS APPLIED TO ALL THREE VIOLATIONS
4. The following factors apply to all three of the violations discussed above.

a) Specific Factor: Ability to Pay and Continue in Business
Discussion: The Discharger is a department of the State of California with an annual
budget of approximately $14 billion. The Project’s total budget at the time of award
was $37,456,545. The Regional Water Board has no evidence that the Discharger

would be unable to pay the proposed liability set forth in this Complaint or that the
amount of the liability would cause undue financial hardship.
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b)

d)

Specific Factor: Other factors as justice may require

Discussion: The staff time to prepare this Complaint and supporting information, complete
the historical inspections, and prepare the NOV is estimated to be 196 hours. Based on an
average cost to the State of $150 per hour, and a total of 196 hours of staff time, the total
staff cost is estimated to be $29,400.

Specific Factor: Economic Benefit
Amount: $577,300

Discussion: The Discharger has realized economic benefit by failing to implement a
complete and effective combination of erosion and sediment control BMPs. The estimated
economic benefit for not implementing the appropriate pollution control measures is
$577,300.* This amount includes the avoided costs for the purchase and installation of
erosion and sediment controls and the economic benefit of having access to these funds.
The enforcement policy requires that the civil liability cannot be less than the economic
benefit plus 10%. Therefore the civil liability must not be less than $635,000.

The liability of $352,100 calculated by using the Enforcement policy is less than the
economic benefit (plus 10%) obtained from the avoided compliance, which was $635,000.

Civil Liability: Minimum Liability Amount

Amount: $635,000<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>