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%\ Eomunp G. Brown Jr.
o) GOVERNOR

CALIFORNIA

Water Boards

MATTHEW RODRIQUEZ
SECRETARY FOR

ENVIRONMENTAL PROTECTION

Central Valley Regional Water Quality Control Board

DAIRY INSPECTION REPORT
. FACILITY INFORMATION

FACILITY NAME: FACILITY ADDRESS: INSPECTION DATE:
Wagner Dairy 22176 Skiff Road, Escalon 29 August 2012
OWNERS NAME: OWNERS ADDRESS:

Richard and Antoinette Wagner 22176 Skiff Road, Escalon, CA 95320

OPERATOR’S NAME (IF APPLICABLE): | OPERATOR’S ADDRESS:

Richard and Dustin Wagner same

INSPECTED BY: ACCOMPANIED BY:

Jennifer Haynes (CVRWQCB) Gilberto Corral (CVRWQCB) and Vince Furtado (Source Group)

Il. HERD SIZE INFORMATION

MAXIMUM PERMITTED No. OF COWS
(MILKING & DRY): 2,093

No. MILK COWS:
1,540

No. DRY COWS:
170

No. CROPLAND ACRES:
712.6

. A.INSPECTION LIST — MAJOR ISSUES

1. MORTALITY MANAGEMENT
RECORDS ONSITE: YES / NO

2. EVIDENCE OF IMPROPER
ANIMAL BURIAL: YES / NQ

3. LAGOONS (No. OF LAGOONS: 3 )
-EXCESSIVE WEEDS YES / NO
-FREEBOARD: YES/ NO
-BURROWING ANIMALS: YES / NQ

4. SETTLING BASINS (No. OF
BASINS: 0 .
-EXCESSIVE WEEDS: YES/ NO
-ADEQUATE FREEBOARD: YES/ NO
-BURROWING ANIMALS:  YES/ NO

5. ILLEGAL WASTEWATER
DISCHARGES: YES/NQ

6. NUTRIENT MANAGEMENT PLAN
-PLAN ONSITE: YES / NO
-PLAN SIGNED: YES / NO

lil.  B.INSPECTION LIST -~ AREAS REQUIRING FOLLOWUP

6. ONSITE RECORDS (LAGOON 7. MANURE STORAGE 8. FEED STORAGE AREAS 9. CORRALS

PHOTOS, FIELD APPLICATIONS, AREAS -PONDED LEACHATE: -WELL GRADED: YES / NO

IRRIGATION LOGS, LAB ANALYSIS -RUNOFF ISSUES: YES/ NO -EXCESSIVE MANURE:

FOR: WELL WATER, FORAGE, YES / NO YES / NQ

MANURE, SOIL) -PONDING ISSUES:

Missing:__n/a YES /NQ

10. TAIL WATER RETURN PONDS: 11. CROPLAND 12. WELLS 13. OTHER

(No. OF TAILWATER RETURN -MANURE OVER— (SEE COMMENTS): Over application of

PONDS: APPLICATIONS: YES/NQ | -MAINTENANCE NEEDED: | nitrogen in fields: 2, 3, 9,

-EXCESSIVE WEEDS:  YES / NO |-MANURE STORAGE ON YES /NO 10, 11—all had N applied

-FREEBOARD: XES / NO CROPLAND: YES/NO -SETBACKS ADEQUATE: to Removal Ratios at or

-BUROWING ANIMALS: YES / NQ YES / NO—for some wells | well above 2.0. Field-by-
field ratios should be at or
below 1.4.

Iv.

CORRECTIVE ACTION(S) REQUIRED:

M picase take action(s) to correct the violation(s) listed above within: 30 Days §0 Days 90 Days

I No major violations observed.

COMMENTS: Pour concrete pads around wells noted in pictures and reqrade around wells to prevent
ponding. Update the NMP to incorporate multiple cropping options. Manage weeds around tailwater return
onds. C

s. lication of nitrogen may require soil testing for impact on ground and surface
water, apply nitrogen at agronomic rates, field-by-field N-ratios should be at or below 1.4.

V.

ontinuous over-a

VL.

KarL E. LonaLey ScD, P.E.,

INSPECTOR’S SIGNATURE:

DATE:

cHAIR | PameLa C. CRreepoN P.E., BCEE, EXECUTIVE OFFICER

11020 Sun Center Drive #200, Rancho Cordova, CA 95670 | www.waterboards.ca.gov/centralvalley

c‘g RECYCLED PAPER




Wagner Dairy, 22176 Skiff Road, Escalon

PHOTO DOCUMENTATION:

29 August 2012

Photo 1: Domestic well with intact concrete pad

Photo 2: Another domestic well at the Wagner
Dairy with intact concrete pad and required
setbacks.

and required setbacks.

Photo 3: Irrigation well with intact concrete pad,

Photo 4: A third domestic well with intact

maintained vegetation, and required setbacks.
r Ca | \

R g

Photo 5: Irrigation well—has required setbacks
and intact concrete pad.

concrete pad and required set-backs.

e

Photo 6: Irrigation well—intact concrete pad, but
appears to not have adequate setback if
wastewater or solid manure is applied to this
field. Under the General Order, manure and process
wastewater shall not be applied closer than 100 feet to
any agricultural or domestic well heads, unless it is
shown that a physical barrier, alternative conservation
practices, or field-specific conditions will provide pollutant
reductions equivalent or better than the reductions
achieved by the 100-foot setback.




Wagner Dairy, 22176 Skiff Road, Escalon

29 August 2012

Photo 7: Another irrigation well—intact concrete
pad and adequate setbacks.

Photo 8: Irrigation well—needs concrete pad
installed around base. If wastewater or solid
manure is applied to the adjacent field, 100’
setbacks would be required. See caption for
photo 8.

. o
Photo 9: Irrigation well between field 14, 15, and
16. Well needs a concrete pad installed around it
and a physical barrier or other 100’ setback to
protect well.

Photo 10: Irrigation well needs concrete pad
around base.

Photo 11: Irrigation well needs concrete pad
around base and openings backfilled (red circle).
If wastewater or solid manure is applied to the
adjacent field, 100’ setbacks would be required.
See caption for photo 8.

Photo 12: Graded and scraped corrals at the
Wagner Dairy.




Wagner Dairy, 22176 Skiff Road, Escalon

Photo 13: More well-maintained corrals at the
Wagner Dai

Photo 15: Corrals near wastewater lagoon—on
flush system.

Photo 18: Wastewater lagoon #2.

29 August 2012

Photo 14: Scraped and graded corrals.

Photo 16: Wastewater lagoon #2—over five feet
of freeboard and no burrowing animals or weeds
observed.

Photo 19: Wastewater lagoon #1—over four feet
of freeboard and no observed burrowing animals
or weeds. 5




Wagner Dairy, 22176 Skiff Road, Escalon

Photo 20: Wastewater storage lagoon #3—
significant freeboard and no observed animal
burrows or weeds on embankment.

Photo 22: Facing east looking at Temple Creek
from Temple Creek Road. Wagner tailwater
return pond to the right.

Photo 24: Dry manure storage area on
compacted surface with drainage.

29 August 2012

Photo 21: Tailwater return pond—weeds need to
be maintained around tailwater return ponds and
wastewater lagoons. Temple Creek (red arrow)
runs adjacent to this tailwater return pond. Valve
for pond circled in blue. Release of wastewater
into Temple Creek would be considered an off-
discharge.

Photo 23: Solid manure separator on concrete
slab with a drain.

Photo 25: Silage stored on a concrete slab with
drainage.
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U.S. EPA “Overview of Ability to Pay Guidance and Models” May 1995






Office of .
Site Remediation .
Enforcement (2273G)

United States
Environmental Protection
Agency

Overview of Ablllty To Pay Gwdance |
And Models :

. May 1895

SEPA

!

. T he purpose of this document is to identify and briefly descnbe documents that are relevant to Superfund
ability to pay (“ATP”) analyses. The documents fall into two general categones (1) documents that require
or provide for consideration of the ability to pay of potentially responsible parties ("PRPs”), and (2) documentsthat
describe methods to determine ATP settlementamounts.. The Regions should use documents in the first.group
in making Superfund ATP determmatlons The Regions may also use documents in the second group in
conducting ATP settlements until more specific Superfund ATP settlement guidanceis provided by Headquarters.
[Note: Users should notrely solely on this summary documentin making ability to paydetenmnatlons, butshould
: mstead read the relevant dowment(s) in their entlrety ) I : .

| A. GENERAL POLICY DOCUMENTS o

_ The foliowing Agency documents describe situations in which a liable party’s ability to pay.should be considered.

. Although some of these documents do not deal specifically with CERCLA liability, they represent general Agency

policy regarding the use of ability to pay in enforcement cases. For this reason, the documents should be relied
upon in situations relating to the ability to pay potent:a! of Superfiund PRPs.

b. A Framework for Statute-Specific
Approaches to Penalty Assessments .
(EPA General Enforcement Policy # GM-22) -
[February 16, 1984] ~

- A companion to the Policy on Civil Penalties, this
policy directs EPA staff on the development of .

* 1. General Civil Penalty Policy

The General Civil Penalty Policy is.composed of two
documents: Policy on Civil Penalties and A Framework

for Statute-Spec:f' ic Approaches to Penalty Assess-
ments: ; ’

’

-a. Policy on Civil Penalties

(EPA General Enforcement Policy # GM-21) |
(February 16, 1984]

This is an Agency guidance document that “estab-

" lishes a single set of goals for penalty assessment

in EPA admlmstratwe and judicial enforcement
actions.” Although this document is intended to
address penalty consnderatnons, it is important
because it sets forth the Agency'’s basic philoso-
phy on abnllty to pay issues in enforcement cases.

This ph:losophy indicates that under the goal of

fair and equitable treatment of the regulated com-

munity, the policy must allow for flexibility to
adjust penalties. The policy lists certain factors
that are to be considered in determining penalty
amounts. One of these factors is “ability to'pay.”
The' policy also cautions ‘that a reduction of a

penalfy based on ability to pay is only “appropriate .

tothe extentthe violator clearly demonstrates that
it is entitled to mmgatlon

‘ medlum-specmc penalty pOllCleS for administra-

tlvely imposed penalties and judicial and adminis-
trative settiements un jer statutes enforced by the' -
Agency. It restates and amplifies some -of the
concepts included in the Polrcy on Civil Penalt:es
document. :

. Lackofan abilityto pay is identified as one circum-

stance of “compelling public concern” based on
which an enforcement case may be settled forless
than thé economic benefit of noncompliance. This
document states that ability to pay settlements are
allowed if “[rlemoval of the economic benefit
would resultin plantclosings, bankruptcy, or other
extreme financial burden, and there is an impor-

" tantpublicinterestin a!lowmg the firm to continue

in business.”

~ Three additional requirements‘ are provided for

use in ability to pay determinations: 1) the violator
hasthe burden of demonstrating aninability to pay )
claim; 2) “EPA reserves the option, in appropriate

‘circumstances, of seeking a penalty that might put

a company-out of business”; and 3) documenta—

Document Source:

http://www2.epa.gov/sités/production/files/documents/ovrview—atp~rpt.pdf



. tion of all ability .to" pay adjustments must be
included in case files and other relevant internal
docurnents.

2. Guidance on Determinirig a Violator's Ability to
PPay a Civil Penalty (EPA General Enforcement
Policy # GM-56) [December 16, 1986]

.This Agéricy gurdance document amplifies the discus-
sion in the General Civil Penalty Policy relattng to the
use of the ability to pay factorin the |mposmon of civil
penalties. Thisguidance document is dlrected toward
civil penaltves imposed on for-profit entities that have
not filed for bankruptcy It establishes a standard for

the évalation of an inability to pay claim by stating
that “EPA may consider using the ability to pay factor
to adjusta CIVII penalty when the assessment - of a civil
penaity may resuft in extreme financial hardship.”

-Although this documentestabhshes astandard, itdoes
not determiné a specific dollar amount that a party can
afford to pay. The guidance’ requires the examination
of various options that a violator has for paying a civil
penalty and provides that the Agency may request
copies of tax returns and other financial documents to
support claims of inability to pay. The document also

states that ifrequested information is not provided, the.

.Agency should seek theé full penalty amount.

ﬁ'ABEL acomputer prog?am that evaluates the finan-
cial health of for-profit entities based on the estimated
strength of their internally-generated cash flows, is
introduced in this guidance. (A more detailed descnp—
tion of ABEL is provided below.) The document notes
that evenifthe ABEL analysus shows an inability to pay
a peralty with mternaily generated cash flow, the
Agency should evaluate other: possnble sources of
payment. ! ;

3.* Interim CERCLA Settlement Policy
(OSWER # 9835.0) [December 5. 19841- -

This Agency guldance document |dent|f|es ten criteria
governing private party settlements under CERCLA
One critérion is “ability of the settling parties to pay.”

This document states that “the settlement proposal

should discuss the financial condition ofthatparty, and

the practical results of pursuing a party for more than
“the government can hope to actually recover.”

4.* Guidance on Documenting Decisions Not to
* Take Cost Recovery Actions
(OSWER # 9832.11) [July 7, 1988)
This document states that the decision to not take a

!

cost recovery action may be based on the finding that
a PRP is not financially viable ar that it is unableto pay
a substantial portion of the claim.  This guidance
references the PRP Search Manual (OSWER #9834. 6)

5.* Transmittal of the Superfund COst
Recovery Strategy
{OSWER # 9832.13) [July 29, 1988}

The Superfund cost recovery strategy requires the
Agency to consider the “financial ability of the poten-

‘tial defendants to satisfy a judgment for the amount of

the claim or to pay a substantial portion of the claim”
when deciding to issue a cost recovery referral.

6.* Submittal of Ten-Point Settlement
Analysis for CERCLA Consent Decrees
‘(OSWER # 9835.14} {August 11, 1983]

Commonly known as the “ten point guidance;” this
document makes the same reference to ability-to pay

considerations asthe Interim CERCLA Settlement Policy
‘document: thatthe “settlement proposal should dis-

cuss the financial condition of [a] party, and the prac-
tical results of pursuing a party for more than the
government can hope to actually recover.”

7.* Intenm Policy on CERCLA Sett!ements-involving
Municipalities or Municipal Wastes
(OSWER # 9834.13) [December 6, 1989]

This Agency guidance document describes the
Agency’s interim policy for CERCLA settlements with
municipalities. Included in the document is authorlty
to include spe0|a| settlement provisions “where a

umclpallty has successfully demonstrated to EPA
that they are appropriate (e.g., where valid ability to
pay or procedural constraints that affect the timing of

‘payment exist}.”

8.* Final Penalty Policy for Sections 302 303, 304,
311 and 312 of the Emergency Planning and

Community Right-to-Know Act and Section 103 .

of the Comprehensive Environmental
Compensation and Llabllrty Act
(OSWER # 9841.2) [June 13, 1990}

This penaltypolicy allows forthe reduction ofa penaity-
that is. “clearly beyond the financial means of the’

violator.” It reiterates much of what is stated in earlier
penalty policy documents, including the use of ABEL
and the type of information that is to be relied upon.in
making an ability to pay determination.

. e
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B. DOCUMENTS THAT ASSIST IN

‘DETERMINING ABILITY TO PAY AMOUNTS

~ Thefollowing documents identify methodologies that may be relied upon inconducting an ablhtyto pay analysis.
-Although the documents which foHow provide much useful information for determining an ability to pay amount,

none of these documents represent formal Agency guidance directed s?iecrf‘ ca!ly at Superfund cases.

" The ABEL Computer Model and
" Supporting Documentation

The Agency has developed a computer model that
assists in identifying whether a settlementamount has
the potential to create a financial hardship. The com-

puter program is known as ABEL and the following

three documents, ABEL User’s Manual, ABEL User's -
Guide, and Supplement to the ABEL User’'s Manual:’

Superfund ABEL, describe the use of, and methodolo-
gies relied upon in performmg, an ABEL ability to.pay
analysns.

ABEL conducts an abiliti' to pay assessr‘n‘ent of a for-

profit corporation. ABEL projects the ability of the for- -

profit corporation to pay for the proposed setilement
~ from future earnings and from adelay in reinvestment

of capital assets. sy

The ABEL mode will calculate certain common finan-
cial ratios that describe the financial strengths and
weaknesses of the for-profit corporation. This part of
the analysis is called a phase one analysis and can be

" performed with a minimum of one year of financial
information. ABEL requires at least three years of tax
data to make a phase two projection. The phase two
projection compares the proposed settlement amount
with projected future cash flows of a for-profit corpo-
‘ration.. The phase two projection then provides the
statlstlcal probability that the corporation can pay the
proposed settlement from the projected future cash
flows - ‘ ) .l

ABEL is desngned to be used by those who are not
familiar with financial information. The ABEL docu-
mentation informs enforcement personnel that-a per-
" son experienced in ability to pay analysns must exam-
- ine the financial information prior to the reduction ofa
: proposed settlement amount if the ABEL analysns
indicates an mablllty to pay.

ABEL is not designed to evaluate the ability to pay'of
other financial entmes such as municipalities, partner-
shlps or.individuals.

a. ABEL User’s Manual
[October 1991 Version]

Thismanual provides step-by-step instructionsfor .
using the ABEL model. The ABEL User's Manual -

7

describes how the ABEL mode) can be used in -
assessing a for-profit corporation’s ability to pay
one or more of the following expenditures: civil -
penalty; environmental clean-up costs; and/or pol-
lutioncontrol equipment costs. The User’s Manual
also provides background information on key as-
sumptions used in the model {e.g., reinvestment
rate), and how these can be altered by the user.

. ABEL User’s Guide [October 1991]
" This guide is available in two versions, an “uncut”

version for government users of the ABEL model
(which contains confidential information) and a
non-confidential version for outside users of the
model (whichis nowavailablefor purchasethrough’
the National Technical Information Service (NTIS)).

The government version of this document pro-
vides internal enforcemenit guidance on how EPA
staff can effectively use the ABEL computer model
in settlement negotiations. Specifically, this docu-
ment describes what additional analyses should -
be performed'ifABEL predictsthataviolator'scash -
flow will not be sufficient to pay proposed penalty

' and/or cleanup costs.

The User’s Guide relies upon 3-5 years of federal
income tax returns to perform the analysis and

. also describes other documents that should be

requested from aviolator, aswell as publicsources
of information.

Supp!ementto the ABEL User’s Manual: Superfund

ABEL [September 1992 Version]

Thls supplement to the ABEL User’s Manual pro--
vides information on use of the ABEL model for
Superfund calculations.” The Superfund ABEL.

- model is easierto use when estimating the present

value of costs assocuated with the work that is

- ‘agreed to be performed. However, the standard
* values utilized by the Superfund ABEL model relax

the criteria for determining a financial hardship.
Accordingly, the Superfund ABEL model mayiden-
tify -more financial hardship sjtuations than the-
standard ABEL model. If the conclusion reached




by the Superfund ABEL model is that the for-profit .

corporation has the ability'to pay, the chances of

the corporation demonstrating an extreme finan--

cial hardship are small.

- 2. Beyond ABEL: Ablhty to Pay Guidance
[February 1993]- :

This guidance document is designed to assist EPA
personnel to “go beyond ABEL” and assess “ability to

" pay in cases where the ABEL computer model pro-

duces a negative or ambiguous result. Because ABEL
‘is designed as.a conservative screening tool that fo-

cuses only on internal cash flow, it may produce a .

negatl\}e'or ambiguous result when a violator has the
ability to pay through other means, such as reduction

ofunnecessary expenses, sale of orborrowing against

assets, or assumption of additional debt.

The guxdance gives step-by-step instructions on how
to investigate potential sources of funds, and contains
worksheetsto guide thisanalysis andtodrawattention
to key information in tax returns and/or other financial
staternents: The analysisfocuseson identifying luxury
assets, undervalued assets, loans to or from officers
and shareholders, unnecessary officers’ salaries, and
certain other expenses. The result is a more sophisti-
cated analysis than that provided by ABEL.

The guidance suggests methods of adjusting an ABEL

- inputto allow ABEL to estimate the ability to pay of sole
proprietors, partnerships, and Subchapter S corpora-
tions. Also, the guidance provides additional cautions
that help to clarify when a financiat analyst should be
consulted.: i :

3. Individual Ability to Pay Guidance
{June 1992] -

If a violator files only an individual federal income tax

return, ABEL cannot be used. The Individual Ability to -
Pay Guidancewas developed by Industrial Economics, -
Inc., the EPA contractor that supports the ABEL model,. -
for sole proprietor, partnership and individual inability -

to pay claims in the: State of lowa's underground
storage tank (UST) program.

Although this documentwas not written by EPA, itcan
be useful in a case involving an individual’s inability to
pay claim. This document is not a computer program
but provides a method to determine an individual's

ability to pay. In a method that is similar to the ABEL
model, this document draws .information from indi-
* vidual tax forms, including Form 1040, Form 1040A, or
Form 1040EZ.

A}

This document characterizes the financial strengths
and weakness.of an individual in comparison to aver-
ages determined from income level, fam:ly size and
county of residence. The dociiment relies on income -
and expense information to project the availability of
income afterthe paymentofidentifi ed expensesandto
determme if addmonal debt’ capacrty exists. )

The guidance provides adwce on howto make a final
ability to pay determination, including instructions on
topics such as: how to understand the results, when it
is appropriate to do additional research and verifica-
tion {including consultation with a fi nanciai analyst),
and how to consnder extenuating financial circum-
stances (e.g., current sale or purchase of real estate). -

4. Guidance for Calculatm_g Municipal and Not-for-
. Profit Organizations’ Ability to Pay Civil Penal-
- ties Using Current Fund Balances [March 1993]

This is a pilot guudance ‘document developed by the -
Office of Prevention, Pesticides, and Toxic Substances
(OPPTS) for use in determining the ability of govern-
mental entities (municipalities) and other not-for-profit :
(NFP) organizations to-pay civil penalties. The docu-
ment suggests a method of determining the ability to
pay from unreserved funds. It does not evaluate other. '
methods of paying for the proposed. settlement such
as borrowing, raising taxes or payingvove\r-time.

The document describes how to use NFP financial
statements to performan ability to pay assessment for
three types of organizations: (1) mumcxpalmes and
states; (2} privatecolleges and universities; and (3) NFP*
hospitals. This document also contains background
information onfinancial accounting practices andtypes
of financial statements used by NFP entities, which
differ from those used by for-profit companies.

5. The Road to Financing, Assessing and .
‘Improving Your Community’s Ctedltworthmess
[September 1992] -

Developed by the’ Office of Water, this document .

_provides brief descriptions of municipal financial char-
- acteristics and discusses how changes in these finan-
‘cial characteristics ;will project improvement in" a

municipality’s financial health. It is a useful tool in
describing some -of the concepts of assessing the
ability to pay of a municipality. This document may be
usefu! for those who are unfamiliar with municipal
financial characteristics.




' 6. Financial Capability Guidebook
[March 1984]

This Office of Water document is to be used to deter-
mine whether a municipality can demonstrate that it

canensureadequate building, operatron maintenance
and replacementofa publlcly owned treatmentworks.
- The most important section. of this guidebook is the
-Supplemental Information Sheet and instructions
{pages 52-68). The instructions allow for a character-
ization of a municipality that is equivalent to what the

~ ABEL analysis does for a business. However, there is,

one major note ofcaution. The analysisis notintended
-for a~Superfund ability to pay analysis but for the

construction and operation of a publicly owned treat- -

~ mentworks. Forthis reason, the Guidebook provides

ahigher ability to pay estimatethan maybe applicable. -

* 7. Financial Revrew Methodology for Wastewater
‘Discharge Noncompllance Cases .
(September 17, 1984]

This document ,was prepared by Peat Marwick, an

accounting firm, for EPA Region V. The methodology
is similar to that in the Financial Capability Guidebook,
but it allows for a greater number of years of financial

cussion of the financial indicators.. The document has

the same limitation as the Financial Capability Guide- .

book, in that it subjects the municipality to a more

rigorous standard than Superfund abllrty to pay settle— )

ments. -

8. Ability to Pay Interrogatories
-[June 16,1994] . + -

~ This draft OECA documerit provides model interroga-

toriés, requests for production, and judicial- and admin-
-~ istrative subpoenas for. discovery of information and

documents in cases where ability to-pay is an issue..

The mterrogatones are intended to be tailored to

specific cases, takrng into account the size and struc-
ture of tha vrolatlng entlty

 Separate model mterrogatories and requests for pro‘-'

duction of documents are provided for: (1) corpora-.
tions; and (2) individuals and sole proprietors. Inter-

. . rogatories to corporations request information on:
corporate structure and management; equity and debt;
_ parentand subsidiary entities; insurance coverage; tax

and financial information; assets; liquidation of assets; .
andclaims and judgments. Interrogatoriestoindividu-
als and sole proprretors request mformatlon on per-

" and other fi nancral matters. ' [NOTE: This document

can be released only to govemment employees ]

9. Abllrty to Pay Case Memorandum
[August 1, 1993]

. This Office of Enforcement document summarizes all

the significant cases in the area of ability to pay', as of

, . the date of issuance. The memorandum summarizes
information to be examined and a more detailed dis-- -

environmental case law rélatéd to topics such as:
application of statutory provisions that require ability
to pay to be considered in civil penalty assessments
(e.g., section 109(a)(3) of CERCLA); which party has the

" burden of proving an ability (or rnabrlrty) to pay; factors;
.that may be considered in- assessing ability to pay;

alternative payment plans; and types of financial infor-
mation that may be presented to a court on ability to

pay issues. [NOTE: This document can'be released
only to government employees.] :

\

ADDlTlONAL lNFORMATION

Ifyou have any questrons or comments onthisFact Sheet, please contact Bob Kenney (703-603-8931 Yor Leo Mullm
(703-603—8975) of the OSRE Policy and Program Evaluation Division (PPED). .

If you would like copies of the documents summarized in this Fact Sheet they are avallable from the following .

sources. Documents identified by an asterisk {*) are found in the CERCLA Enforcement Policy Compendium."
Copres of the complete Compendlum or individual documents may be ordered.by EPA personnel from the
Superfund Document Center {703-603-8917). [If requesting the complete Compendium, ask for Documents # PB-
93-963623 and PB-92-963823 [if requesting specific documents, ask for the OSWER document number listed
_above.] Other referenced documents are available from Tracy Gipson (202-280-3601) of the OSRE Regional
Support Division, l

.
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Regional Board Letter dated 26 August 2013






% Eomunc G. BRown Jr,
s/ GOVERNOR

CALIFORNIA g

Water Boards ENVIRONMENTAL PROTECTION

\“- MaTTHEW RODRIQUEZ
‘ /I SECGHETARY FOR

Central Valley Regional Water Quality Control Board

26 August 2013

CERTIFIED MAIL NO. CERTIFIED MAIL NO.

7012 2210 0002 1419 3355 7012 2210 0002 1419 3362

Henry J. Tosta  Echeverria Brothers Dairy General Partnership
20662 San Jose Road 4403 Bear Mountain Boulevard

Tracy, CA 95304 ' Bakersfield, CA 93313-9783

CLEANUP OF MIXED MANURE AND ANIMAL REMAINS, REEVE ROAD HEIFER RANCH,
21070 REEVE ROAD, TRACY, SAN JOAQUIN COUNTY :

On 11 June 2012, Cleanup and Abatement Order (CAO) R5-2012-0709 was issued to Henry J.
Tosta (operator) and the Echeverria Brothers Dairy General Partnership (owner) by the Central
Valley Regional Water Quality Control Board (Central Valley Water Board). The CAO contained
directives relative to remediation of conditions at the Reeve Road Heifer Ranch, located at
21070 Reeve Road in Tracy. Directive 4 stated, in part:

“By 29 June 2012, remove all wastewater and manure solids from the wastewater
lagoon at the Reeve Road Heifer Ranch, remove the manure and bones in the area
south of the wastewater lagoons, and complete any additional actions required to
remove the Heifer Ranch from coverage under the Dairy General Order. Bones must be
exported to a landfill and documentation of proper disposal provided to the Central
Valley Water Board.”

As of 5 Séptember 2012, manure comingled with animal remains had been removed from the
wastewater lagoon and stacked on the existing pile of manure and bones in the area south of
the lagoon.

Since issuance of the CAO, we have had a series of discussions with you and your
representatives regarding possible management of the manure/bones material other than by
export to a landfill as required by the CAQ: In addition, | have had discussions with
representatives of the California Department of Public Health (DPH), the California Department
of Food and Agriculture (CDFA), and Cal Recycle about disposal options other than landfilling.

Your consultants have indicated that they would be able to obtain a letter from DPH staff
granting permission for land application of the manure/bones material. By 16 September 2013,
provide a copy of such a letter to the Central Valley Water Board. If the land application
approval by DPH staff is conditional upon removal of bone fragments and composting of the
remaining material, your proposed composting protocol must receive written approval from
CalRecycle and a copy of the written approval must be submitted to the Central Valley Water
Board by 16 September 2013 and prior to the commencement of composting operations.

Kane E. LonaLey Scb, P.E., cHain | PAMELA C. CreepoN P.E., BCEE, EXEGUTIVE OFFICER

11020 éun Canter Drlve #200, Rancho Cordova, CA 96670 | www.waterboards.ca.gov/centralvalley
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Echeverria Brothers Dairy -2- 26 August 2013
General Partnership .

Reeve Road Heifer Ranch

If composting and land application cannot occur, then by 16 September 2013, an alternate plan
for clean-up of the manure/bones material must be submitted to the Central Valley Water Board.
Under any scenario, the existing manure/bones material must be removed by 1 October 2013.

Please note that this letter does not extend, supersede, or waive any deadlines for remediation
under the existing CAO. The Central Valley Water Board reserves the right to bring an
enforcement action for any violation of existing deadlines, including the 29 June 2012 deadline
for the removal of materials from the lagoon and export of both the lagoon material and the
“preexisting pile of manure and bones. '

If you have questions, please contact me at (916) 464-4839 or
Andrew.Altevogt@waterboards.ca.gov or Robert Busby at (916) 464-4666 or

Robert.Busby@waterboards.ca.gov.

L)

Assistant Executive Officer

cc: David Boyers, Esq., Office of Enforcement, SWRCB
Lee N. Smith, Esq., Weintraub Tobin, 400 Capitol Mall, 11" Floor, Sacramento, CA 95814
Thomas H. Terpstra, Esq., 578 N. Wilma Avenue, Ste A, Ripon, CA 95366
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29 October 2013

Echeverria Brothers Dairy General Partnership CERTIFIED MAIL NO. .
4403 Bear Mountain Boulevard : 7012 2210 0002 1419 3386
Bakersfield, CA  93313-9783 '

PROPOSAL FOR REMEDIATION OF THE REEVE ROAD HEIFER RANCH,
21070 REEVE ROAD, TRACY, SAN JOAQUIN COUNTY

On 20 September 2013 Lee Smith, on your behalf, submitted a revised workplan dated

17 September 2013 to Michele Dias of the California Department of Food and Agricuilture
proposing land application of the mixture of manure and mammalian tissue currently stockpiled
at the Reeve Road Heifer Ranch.

The proposal that the mixture of manure and mammalian tissue be applied to cropland cannot
be approved by the Central Valley Regional Water Quality Control Board (Central Valley Water
Board) without written concurrence from other State agencies having jurisdiction over such
disposal. The Central Valley Water Board sought information from the California Department of

Food and Agriculture (CDFA), CalRecycle, and the California Department of Public Health

(CDPH) on their regulation of manure that contains decomposed mammalian tissue, and was
informed of the potential health and environmental risks of land applying the manure mixed with
mammalian tissue. Additionally, to date the Central Valley Water Bord has not received written
approval from the State agencies having jurisdiction. Because the Central Valley Water Board
has not received such documentation, the proposal to land apply manure mixed with
mammalian tissue cannot be approved by the Central Valley Water Board.

The revised workplan included an alternative management proposal. This alternative proposal
involved the scraping, removal, and land application of all the manure currently in the corrals at
the heifer ranch. The stockpiled mixture of manure and mammalian tissue would then be spread
in the corrals and used as fill dirt to reshape and contour the corrals to ensure proper drainage.

| agree that it would be advantageous to remove the manure currently in the corrals and land
apply it to cropland at agronomic rates. The corrals contain significant amounts of manure and,
because the manure currently in the corrals does not contain mammalian tissue, could be land
applied to cropland as long as agronomic rates are maintained. However, if the mixture of
manure and mammalian tissue is then placed in the corrals as proposed, any future manure
deposited in the corrals by the animals would have to be treated as if were the mixture of
manure and mammalian tissue, since it would be impractical to try to separate the two
materials. Whenever animal operations at the Reeve Road site cease, all of the material in the
corrals, both the mixture used for grading and any subsequently deposited manure, would need
to be scraped out and sent to a landfill for disposal. In the long term, the placement of the
mixture of manure and mammalian tissue in the corrals would simply increase the amount of

~ material that ultimately needs to be sentto a landfill. Therefore, Central Valley Regional Water

KarL E. LonGLEY ScD, P.E., cﬁAm | Pameta C. Creepon P.E., BCEE, EXECUTIVE OFFICER

11020 Sun Center Drive #200, Rancho Cordova, CA 95670 | www.waterboards.ca.gov/centralvaliey
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Quality Control Board staff does not think that the proposed use of the stockpiled mixture as fill
dirt for corral grading is appropriate. '

It is imperative that the bones and stockpiled manure containing mammalian tissue at the Reeve
Road site be remediated before the onset of this upcoming rainy season. Application of the
material to cropland or use of the material for corral grading are not acceptable. Cleanup and
Abatement Order R5-2012-0709 dated 11 June 2012 required the disposal of bones at a proper
disposal site. Central Valley Water Board staff letters. dated 14 September 2012 and '

26 August 2013 directed the disposal of manure containing mammalian tissue to a landfill
approved to accept such material. If removal of the stockpiled manure containing mammalian
tissue has not commenced by 15 November 2013, the Central Valley Water Board will proceed
with a Board-directed cleanup of the material and place a lien on the property to recover the
cleanup costs pursuant to Water Code section 13304(c)(1) and (c)(2). '

If you have questions, please contact Robert Busby at (916) 464-4666 or
robert.busby@waterboards.ca.gov .

/[ _ z
" Ardrew Altevogt %W

Assistant Executive Officer

cc: Lee N. Smith, Esq., Weintraub Tobin, 400 Capitol Mall, 11" Floor, Sacramento, CA 95814
Annette Jones, DVM, Director, Animal Health and Food Safety Services, CA Department of
Food and Agriculture, 2800 Gateway Oaks, Sacramento, CA 95833 '
Harllee Branch, Esq., Senior Attorney, CalRecycle, 1001 | Street, MS 24B, Sacramento, CA
. 95814
Patrick Kennelly, Chief, Food Safety Section, Food and Drug Branch, CA Department of
_Public Health, 1500 Capitol Avenue, MS 7602, PO Box 997435, Sacramento, CA 95899
Henry Tosta, 20662 San Jose Road, Tracy, CA 95304 :







