CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

ITEM:

SUBJECT:

DISCUSSION:

LAHONTAN REGION

MEETING OF May 11, 2011
Victorville

8

PUBLIC HEARING FOR PROPOSED BASIN PLAN AMENDMENT
TO REPLACE THE PESTICIDE WATER QUALITY OBJECTIVE
WITH A REGIONWIDE PESTICIDE WASTE DISCHARGE
PROHIBITION WITH EXEMPTION CRITERIA FOR AQUATIC
PESTICIDE USE

This is the second public hearing to solicit public testimony regarding
the Proposed Basin Plan Amendment. The staff presentation will be
similar to that given at the first public hearing held in the northern
region on April 13, 2011 in South Lake Tahoe. No Water Board
action will be taken at the conclusion of this May 2011 hearing. The
Board is not required to respond to comments received after the
May 13, 2011 written comment deadline.

The proposed amendment involves replacing the existing regionwide
pesticide water quality objective with a regionwide waste discharge
prohibition and exemption criteria for aquatic pesticide application.
The existing pesticide water quality objective specifies that
pesticides shall not be detected in waters but does not specifically
prohibit pesticide discharge to water. The existing objective
essentially precludes the discharge of pesticides to water for all
purposes including those necessary for the protection of public
health and safety and ecological integrity. The proposed amendment
would amend the Basin Plan by providing the Water Board with the
discretion to approve eligible aquatic pesticide applications. The
Water Board approval would include granting a prohibition
exemption and subsequently regulating the aquatic pesticide
discharge under an applicable permit, such as individual or general
Waste Discharge Requirements (WDRs), a National Pollution
Discharge Elimination System (NPDES) permit, or a waiver of
WDRs issued by the State or Regional Water Board. The proposed
amendment presents an approach that allows the Water Board to
proactively protect water quality from the unauthorized use and
unintended effects of aquatic pesticides and their residues, while still
allowing lawful and appropriate use of aquatic pesticides. Refer to
the attached enclosures for more detailed information regarding the
purpose and need of the amendment, and the specific language
proposed for inclusion in the Basin Plan. Documents may also be
viewed electronically and downloaded from the Water Board’s
internet home page at
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http://www.waterboards.ca.gov/lahontan/water issues/programs/bas
in_plan/index.shtml under the “Pesticide Amendment” heading.

Before the April 2011 Board meeting, Water Board staff hosted
informal workshops in the northern portion of the Lahontan Region
to hear public input from interested stakeholders. Before the May
Board meeting, Water Board staff will host informal workshops in the
southern portion of the Lahontan Region also to hear pubic input
from interested stakeholders.

The Water Board will not be taking any formal action at the May
Public Hearing. However, the Water Board anticipates considering
the proposed amendment language for adoption at a future Water
Board meeting as early as July 2011, but no later than October

2011.

RECOMMENDA-

TION: This is an information item only; no Water Board action will be taken
at the conclusion of this meeting. The Water Board may provide
direction to staff as appropriate.

ENCLOSURES: Request for Public Comment Letter

Draft Substitute Environmental Documentation - Pesticide BPA
Attachment 1: Definitions Pesticide BPA
) Attachment 2: Draft Pesticide Prohibition & Exemption Criteria
(includes 4 separate but related documents that contain the
proposed Basin Plan Amendment Language for inclusion in
Chapters 3-5)
(6) Notice of Filing-Pesticide BPA

(1)
(2) Draft Executive Summary
(3)
(4)
(5

08-0002



<) California Regional Water Quality Control Board
v Lahontan Region o
Linda 8. Adams 2501 Lake Tahoe Boulevard, South Lake Tahoe, California 96150 Edmund G. Brown Jr.

Acting Secretary for : (530) 542.5400 = Fax (530) 544-2271 Governor
Environmental Protection www,waterboards.ca.gov/lahontan

NOTICE OF PUBLIC HEARING concerning
Proposed Amendments to the Water Quality Control Plan for the Lahontan Region
for Replacing the Pesticide Water Quality Objective
with a Regionwide Waste Discharge Prohibition with Exemption Criteria

PLEASE NOTE: FOR THE MAY BOARD MEETING, THE LOCATION HAS CHANGED
FROM WHAT WAS PREVIOUSLY NOTICED. (SEE BELOW.)

NOTICE IS HEREBY GIVEN that the California Regional Water Quality Control Board, Lahontan Region
(Water Board) will hold two public hearings as part of the process for considering amendments to the
Water Quality Control Plan for the Lahontan Region (Basin Plan) which include removing the pesticide
water quality objective and replacing it with a regionwide prohibition on pesticide discharges and criteria
for providing exemptions to the prohibition. The Basin Plan amendment process is authorized under
California Water Code section 13240. The Basin Plan amendment is a project subject to the California
Environmental Quality Act (CEQA) and the Water Board is the lead agency. The Water Board wishes to
obtain public input on the proposed Basin Plan amendment.

In compliance with California Code of Regulations, title 23, section 3720 et seq., the Water Board has
prepared a draft Basin Plan amendment which includes a draft supplemental environmental
documentation (SED), an environmental checklist, and the proposed Basin Plan language. The draft SED
was prepared pursuant to Public Resources Code section 21080.5. These documents will be accessible
at the Water Board offices in South Lake Tahoe and Victorville or on the web page at

hitp//www.waterboards.ca.gov/lahontan/water issues/programs/basin_plan/index.shiml. The public
review and comment period will close on May 13 at 5 p.m. and will start a minimum of 45 days prior.

To receive e-mail notices related to the proposed amendment, including comment period start date,
subscribe to the LYRIS listserve with your name and e-mail address, and check the box for “Basin
Planning — Regionwide” at

hitp://www.waterboards.ca.qov/resources/email_subscriptions/regf subscribe shimil.

PUBLIC HEARINGS

When: April 13 and 14, 2011 May 11, 2011

Where: Lake Tahoe Comm. College Board Roeom . Mojave Desert Air Quality Management District
One College Drive, 14306 Park Avenue
So. Lake Tahoe, CA 96150 Victorville, CA 92392

Time: To be determined To be determined

Agenda announcements for these hearings will be available no later than March 25 and April 22, and can
be accessed on the internet at: http://www.waterboards.ca.gov/lahontan/board info/agenda/

California Envirenmental Protection Agency

ﬁ Recycled Paper
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2.

The Water Board anticipates considering adoption of the proposed amendment, and any changes to the

proposed amendment, consistent.with its general purpose, at a public meeting as early as July 2011, but
no later than October 2011.

The locations of all the above-listed hearings are accessible to persons with disabilities. Piease contact
Amber Wike at awike@waterboards.ca.gov or (530) 542-5400 no later than 10 days before the scheduled
publi¢ hearing if you are an individual who requires special accommodations. For more information on this
project, or to submit comments, contact either Mary Wagner at mfwagner@waterboards.ca.qov or (530)
542-5425 or Danie! Sussman at dsussman@waterboards.ca.gov or {530) 542-5466. Comments can also
be sent to: Lahontan Water Board, 2501 Lake Tahoe Blvd., So. Lake Tahoe, CA 96150.

1@_\—2;{‘“ Date: March 23, 2011

Douglas F. Smith
Planning and Restoration Division Manager

California Environmental Protection Agency

Q'?; Reeycled Paper
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ticide BPA Mail List

Name

[Organization

[Street

Email

Environme

ntahliﬁehé!tﬁfDepartment-:s

R - )

[TowniState ZIP

Alpine County Health and Human Services Dept

75 B Diamond Valiey Road

Markleeville, CA 96120

Wesley Nicks, Director

Nevada County Environmental Health Department

950 Maidu Ave.

Nevada City, CA 95959

Placer County Environmental Health

P.O. Box 1909

Tahoe City, CA 96145

Karen Bender

El Dorado County Environmental Health Department

3368 Lake Tahoe Blvd.,Ste #303

So. Lake Tahoe, CA 96150

Gerri Silva

El Dorado County - Environmental Management
Dept.

2850 Fairlane Ct., Bldg. C

Placerville, CA 95667

Inyo County - Environmental Health Services

207 W. South Street

Bishop, CA 93514

Kern County Environmental Health Services

2700 M Street, Suite 300

Bakersfield, CA 93301

Lassen County - Dept of Environmental Health

1445 Paul Bunyan Road

Susanville, CA 96130

Los Angeles Couny Dept of Environmental Health

5050 Commerce Drive

Baldwin Park, CA 91706

Warren Farnam

Modoc County - Dept. of Environmental Health

202 W. 4th Street

Alturas, Ca 86101

Mono County - Environmental Health-Mammoth

Louis Molina Office P.O. Box 3329 Mammoth Lakes Ca. 93546
Mono County - Environmental Health-Bridgeport
Office P.O. Box 476 Bridgeport, Ca. 93517

Carol Robenrts, PhD, Director Sierra County Environmental Health Department P.O.Box 7 Loyalton, CA 96118 emorgan@sierracounty.ws
San Bernardino County - Environmental Health )

Terri S. Williams, REHS Services 385 North Arrowhead Ave San Bernardino, CA 92415

G000-80
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Pesticide BPA Mail List
(used for Notice of Public Hearing -New Location)

[Street

|Townf$tatg ZIP _ ‘ |

ierralClubiChapters
Laurel Ames Tahoe Area Sierra Club . PO Box 16936 S Lake Tahoe, CA 96150 laurel@watershednetwork.org
Wilma Bryce Sierra Club Range of Light PO Box 1973 Mammoth Lakes, CA 93546
Sierra Club Toiyabe Chapter PO Box 8096 Reno, NV 89507
- - - T ; S R
Antelbpe Valley RCD 44811 North Date Ave. #G Lancaster, CA 93534 avred@carcd.org
East Kern County RCD 1525 North Norma Street, Suite C |Ridgecrest, CA 93555 ekcred@mehsicom ! /
Honey Lake Valley RCD - 170 Russell Ave., Suite C Susanville, CA 96130 leslie.woods@ca.usda.gov
Inyo-Mono RCD Route 2, Box 161 Bishop, CA 93514
Jackie Lindgren Mojave Desert RCD 14393 Park Ave., #200 Victorville, CA 92392 Jackie.Lindgren@ca.nacdnet.net
Chuck Bell Mojave Desert RCD 14393 Park Ave., #200 Victorville, CA 92392 chuckb@sisp.net
Mono County RCD PO Box 327 Coleville, CA 96107 monocountyred@gmail.com
Nevada County RCD 113 Presley Way, Suite 1 Grass Valley, CA 95345 staff@nered-org- !(/
Placer County RCD 251 Auburn Ravine Rd. #107 Auburn, CA 95603 pered@sbceglobal.net
Sierra County RCD 36281 Lodge Rd Tollhouse, CA 93667 easyrider@netptc.net
Surprise Valley RCD PC Box B Cedarville, CA 95104 swred@hdo-nat v

Boyd Tahoe RCD 870 Emerald Bay Road, Ste 108 |So. Lake Tahoe, CA 96150 |kboyd@tahoercd.org
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Pesticide BPA Mail List
CADOCUME~T\ADMINI~T\LOCALS~N\TempWXPGrpWise\Mailing List -Public Hearings-Pesticide BPA.xls



Pesticide BPA Mail List .
(used for Notice of Public Hearing -New Location)

Name

Organization

Street

Town/State ZIP

Email

Tehachapi RCD

321 West C Street

Tehachapi, CA 93561

manager@tehachapircd.org

,000-80
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ticide BPA Mail List

{used for Notice of Public Hearing -New Location)

[Town/State ZIP

|Organization

IStreet

Marmmoth Lakes MAD

P.O. Box 1943

Mammoth Lakes, CA 93548

Jerrold Oser

Owens Valley MAP

207 W. South Street

Bishop, CA 93514

Cei Kratz

Antelope Valley MVCD

PO Box 1192

Lancaster, CA 93584

Kenneth L. Bayless

Greater LA County VCD

12545 Florence Avenue

Santa Fe Springs, CA
90670

Joel Buettner

Placer MVCD

PO Box 216

Lincoln, CA 95648

joelb@placermosquito.org

Mary Sorensen

Placer MVCD

2021 Opportunity Dr,

Roseville, CA 95678

marys@placermosquito.org

Jeffrey Pylman

|.
s

Nevada County

== e
P i I e 3T

Interested Fedé

5

255 South Auburn Street

‘Entities

Grass Valley, CA 95945

ieffrey.oylman@co.nevada.ca.us

i - - : PR

Lars Anderson, PhD

USDA - Agricultural Research Service

UC Davis - One Shields Ave.

Davis, CA 95616

Sudeep Chandra, PhD

Dept. of Natura! Resources and Environmental
Science

Mail Stop 186/KRC #117

Reno, NV 89512

Toni Pennington, Ph.D.

Tetra Tech - Surface Water Group

1020 SW Taylor Street, Suite 530

Portland, OR 97205

Steve Chilton

US Fish and Wildlife Service

PO Box 5310

Stateline, NV 89449

Stafford Lehr

California Department of Fish and Game

Sacramento, CA 95811-
7023

slehr@dfg.ca.gov

Jon Carpenter

Nevada Department of Ag

830 S Street

jcarp@agri.state.nv.us

Scott Marsh Nevada Department of Ag smarsh@aari.state.nv.us
Glenn Harris BLM 300 S. Richmond Rd. Ridgecrest, CA 93555 gle\nn harris@ca.blm.gov
Anthony Chavez BLM ° 2601 Barstow Rd. Barstow, CA 92311 Rchavez@ca.blm.gov

David Catalano

Nevada Division of Wildlife

1100 Valley Road

Reno, NV 89512

I
ARillip F. Brozek
R

US Army Corps of Engineers

1325 J Strest

Sacramento, CA 95814

California Tahoe Conservancy

1061 3rd Street

So Lake Tahoe, CA 96150

‘gcia York
o
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Pesticide BPA Mail List

{used for Notice of Public Hearing -New Location)

Name Organization Street Town/State ZIP Email
Stan Hill City of South Lake Tahoe 1901 Airport Road So Lake Tahoe, CA 96150 [shill@cityofsit.us
Jay Parker Tahoe Truckee Sanitation Agency 13720 Joerger Drive Truckee, CA 96161 inarker@tisa.net
Tim G. Rowe USGS 2730 N. Deer Run Road Carson City, NV 89701

Holly Eddinger USFS - LTBMU 35 College Drive So Lake Tahoe, CA 96150

Cheryl Probert, District Ranger

USFS - Humboldt Toiyabe NF - Bridgeport Ranger
District

HC 62, Box 1000

Bridgeport, CA 93517

Genny Wilson, District Ranger

USFS - Humboldt Toiyabe NF - Carson Ranger
District

1536 South Carson Street

Carson City, NV 89701

Tom Quinn, Forest Supervisor

USFS - Tahoe NF

631 Coyote Street

Nevada City, CA 95959

Jim Upchurch, Forest
Supervisor

USFS - Inyo National Forest

351 Pacu Lane, Suite 200

Bishop, CA 93514

Jim Irvin, District Ranger

USFS - Modoc NF - Warner Mountain Ranger
District

800 West 12th Street

Alturas, California 96101

John Capell, District Ranger

USFS - Angeles NF - Santa Clara/Mojave Rivers
Ranger District '

28245 Avenue Crocker, Suite 220

Valencia, CA 91355

Kathleen Morse, Forest
Supervisor

USFS - Lassen NF

2550 Riverside Drive

Susanville, CA 96130

Patrick Wright

California Tahoe Conservancy

1061 3rd Street

So Lake Tahoe, CA 96150

Jack Landy

USEPA

landy.jacques@epa.qov

Zach Hymanson

Tahoe Science Consorlium

291 Country Club Drive

Incline Village, NV 89451

Griffeth Tully Alpine Meadows Ski Resort grifftully@gmail.com
John Rutledge Arrowhead Lake Association P.0. Box 1119 Lake Arrowhead, CA 92352 |irutledge@ala-ca.org
Jim Grant Arrowhead Lake Association P.O. Box 1119 Lake Arrowhead, CA 92352 |Jgrant@ala-ca.or

8 California Dept of Food and Agriculture - Plant

S Health & Pest Prevention Services, Pest

lﬁane Schnabel Detection/Emergency Projects, 1220 N Street, Room A-330, Sacramento, CA 95814

©
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Pesticide BPA Mail List

Name

Organization

Strest

Town/State ZIP

Email

Joshua Ogawa

California Dept of Public Health

8633 Bond Rd

Elk Grove, CA 95624

Joshua.Qgawa(@cdph.ca.qov

Nan Singhasemanon

California Dept of Pesticide Reg

Water Pirveyors in the Lahontan Regi

- oo

limited list, de

or to. MTBE mail lis

nsinghasemanon@cdpr.ca.qov

o
&

Tahoe City Public Utility District

P.O. Box 5249

Tahoe City, CA 96145

North Tahoe Public Utility District

P.O. Box 139

Tahoe Vista, CA 96148

South Lake Tahoe, CA

Richard Solbrig STPUD 1275 Meadow Crest Drive 96150
Rebecca Sawyer Williams Tahoe Water Suppliers Association 1220 Sweetwater Road Incline Village, N\) 89451 rms@ivgid.ofg

June Lake Public Utility District P.O. Box 99 June Lake, CA 93529
Joe Kerschner Palmdale Water District ikerschner@palmdalewater.or
Peter Thompson Jr. Palmdale Water District P pthompsonh@patmdatewater-ore
Amada Williams Palmdale Water District awilliams@palmdalewater.org
Tamara Sasaki CA State Parks P.0. Box 266 Tahoma, CA 96142

CA State Parks - Tehachapi District

43779 15th Street W

01000-80
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Pesticide BPA Mail List
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[Organization

o~ B r - n YT —

Town/State ZIP

[Street

Envi rdﬁmentaliErotEi:,tinﬂ_e‘r’gaizati_qnan:mcher;;

John Gonzales

Tahoe Keys Property Owner

qgengm@charter.net

Californians for Alternatives to Toxics 315 P Street Eureka, CA 95501 cats@alt2tox.org
Gary Bowen Sustainability TahoeFuture@gmail.com
Center for Biological Diversity 351 California St., Ste. 600 San Francisco, CA 94104
Center for Biolegical Diversity PMB 447, 8033 Sunset Blva. E:S:ngﬂ T
Center for Biological Diversity P.O. Box 549 5;:9'”“ A
Karl Tupper Pesticide Action Network - PANNA . 49 Powell St., Suite 500 San Francisco, CA 94102 karl@panna.drg
Bob Joslin robenjoslin@att.net
Glen Young Keeler Resident Keeterbeachifearthiimenet v’
Sherry Cosgrove Keeler Resident MM o

M. Adamson

“|Tahce Keys Property Owner

MURCHHERG-cOM. }/

Harry Dotscn

Tahoe Keys

Mort Meiers

Tahoe Keys Resident

harrydotson@sbeglobal.net

.
mormeiers@aol.com

Thomas G. Mocrhouse

Clean Lakes Inc.

31320 Via Colinas, Unit 114

TSRS vIage —CrY

91362

Tyler Fowler

Clean Lakes Inc.

P.O. Box 3186

Martinez, CA 94553

Ernie Claudio

So. Lake Tahoe Resident (formerly STPUD Bd)

P.O. Box 10029

So. Lake Tahoe, CA 96158

toulsi@cisaniakas com |

11000-80
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AMENDMENT TO THE WATER QUALITY CONTROL PLAN
FOR THE LAHONTAN REGION

REVISING THE
REGIONWIDE PESTICIDE WATER QUALITY OBJECTIVE
TOA
REGIONWIDE WASTE DISCHARGE PROHIBITION

Executive Summary

The Lahontan Regional Water Quality Control Board (Water Board) may initiate
amendments to the Water Quality Control Plan for the Lahontan Region (Basin Plan) at
any time in response to issues of concern. The Basin Plan’s existing pesticide water
quality objective prohibits application of pesticides to surface waters (with variance for
rotenone use by the Department of Fish Game.) The strict application of the pesticide
water quality objective is an issue of concern for the Water Board because the use of
aquatic pesticides is necessary for the protection of public health-and safety or the
maintenance or restoration of certain beneficial uses (e.g., cold and warm freshwater
habitats, drinking water supply, and rare, threatened, or endangered species).

The use of aquatic pesticides, when done for purposes of protecting public health or
restoring beneficial uses of water may be justified for certain situations where
alternatives to aquatic pesticides may be infeasible or inadequate to achieve effective
control of pests. In such cases, the Water Board may find that any temporary
degradation to water quality caused by pesticide use is consistent with the maximum
benefit to people of the State, provided that there are no long-term impacts to water
quality necessary to support beneficial uses. Regulating aquatic pesticide use by
establishing a new waste discharge prohibition with conditional exemptions will provide
the Water Board the opportunity to allow certain applications of aquatic pesticides that
are consistent with the-maximum benefit to the people of the State, while limiting
temporal and spatial impacts as much as possible.

The proposed amendment presents an approach that allows the Water Board to protect
water quality from the unauthorized use and unintended effects of aquatic pesticides
and their residues, while still allowing some lawful discharge of aquatic pesticides where
that use is in the public interest.

This Staff Report and associated CEQA analysis concludes that the adoption of the
proposed Basin Plan amendment, which will allow the conditional use of aquatic
pesticides, may have less-than-significant environmental impacts in many cases, while
acknowledging and accepting the potential for significant environmental impacts for
some uses of aquatic pesticides where long-term benefits to the people and
environment of California outweigh those significant environmental impacts.
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STAFF REPORT
AND SUBSTITUTE ENVIRONMENTAL DOCUMENTATION

FOR

PROPOSED AMENDMENTS TO THE WATER QUALITY CONTROL PLAN FOR
THE LAHONTAN REGION

REVISING THE

REGIONWIDE PESTICIDE WATER QUALITY OBJECTIVE

TOA

REGIONWIDE WASTE DISCHARGE PROHIBITION

California Regional Water Quality Control Board, Lahontan Region
2501 Lake Tahoe Boulevard
South Lake Tahoe, CA 96150

Contact Persons:

Daniel Sussman
Environmental-Scientist

Telephone: (530) 542-5466

FAX: (530) 544-2271

Email: dsussman@waterboards.ca.gov

Mary Fiore-Wagner

Environmental Scientist

Telephone: (530) 542-5425

FAX: (530) 544-2271

Email: mfwagner@waterboards.ca.gov
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PROPOSED BASIN PLAN AMENDMENTS

AND
SUBSTITUTE ENVIRONMENTAL DOCUMENT
TABLE OF CONTENTS
Section Section Title Page
1. Executive Summary 1
2. Introduction 1
3. Proposed Action 2
4, Purpose of Amendments 5
5. Existing Water Quality Objective and Issues 5
with Its Application (Project Need)
A. Issue 1: Inability to Permit 6
B. Issue 2: Moving Target 7
C. Issue 3: Ambiguous Language 7
6. Circumstances Eligible for Exemption from the 7
Prohibition
A. Public Health and Safety
i. Vector Control 8
ii. Public Services 8
iii. Water Conveyance and Navigation 9
B. Ecological Preservation
i. Aquatic Invasive Species 9
i. Endangered Species Recovery 10
iii. Fisheries Management 10
7. Eligible Dischargers 11
8. Conditions of Exemption 11
9. Consistency with other Pesticide Regulations 12
A. Federal Insecticide, Fungicide, and 12
Rodenticide Act (FIFRA) and the Clean
Water Act
B. State and Local Pesticide Regulation 13
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Executive Summary

The Lahontan Regional Water Quality Control Board (Water Board) may initiate
amendments to the Water Quality Control Plan for the Lahontan Region (Basin Plan) at
any time in response to issues of concern. The Basin Plan’s existing pesticide water
quality objective prohibits application of pesticides to surface waters (with variance for
rotenone use by the Department of Fish Game.) The strict application of the pesticide
water quality objective is an issue of concern for the Water Board because the use of
aquatic pesticides’ is necessary for the protection of public health and safety or the
maintenance or restoration of certain beneficial uses (e.g., cold and warm freshwater
habitats, drinking water supply, and rare, threatened, or endangered species).

The use of aquatic pesticides, when done for purposes of protecting public health or
restoring beneficial uses of water may be justified for certain situations where
alternatives to aquatic pesticides may be infeasible or inadequate to achieve effective
control of pests*. In such cases, the Water Board may find that any temporary
degradation to water quality caused by pesticide use is consistent with the maximum
benefit to people of the State, provided that there are no long-term impacts to water
quality necessary to support beneficial uses. Regulating aquatic pesticide use by
establishing a new waste discharge prohibition with conditional exemptions will provide
the Water Board the opportunity to allow certain applications of aquatic pesticides that
are consistent with the maximum benefit to the people of the State, while limiting
temporal and spatial impacts as much as possible.

The proposed amendment presents an approach that allows the Water Board to protect
water quality from the unauthorized use and unintended effects of aquatic pesticides
and their residues, while still allowing some lawful discharge of aquatic pesticides where
that use is in the public interest.

This Staff Report and associated CEQA analysis concludes that the adoption of the
proposed Basin Plan.amendment, which will allow the conditional use of aquatic
pesticides, may have less-than-significant environmental impacts in many cases, while
acknowledging and accepting the potential for significant environmental impacts for
some uses of aquatic pesticides where long-term benefits to the people and
environment of California outweigh those significant environmental impacts.

Introduction

The Porter-Cologne Water Quality Control Act authorizes the Water Board to adopt and
amend a regional water quality control plan. The Water Board is the lead agency for the
proposed amendment to the Basin Plan presented in this document. The California
Environmental Quality Act (CEQA) authorizes the Secretary for Resources to certify the
Water Board’s water quality planning process as being “functionally equivalent” to the
requirements of CEQA for preparation of environmental documentation, such as an
Environmental Impact Report (EIR) or Negative Declaration (Title 14, California Code of

" Defined in Attachment 1 - Definitions

08-00016



Regulations, Section 15251(g)). In lieu of these documents, the Water Board is required
to prepare Substitute Environmental Documentation (SED).

This SED describes the proposed amendment to the Basin Plan and includes the
following information, which together fulfill the requirements for preparation of an
environmental document.

e Staff Report.

e Proposed Basin Plan Amendment.

e Environmental Checklist that identifies potentially significant adverse
environmental impacts and mitigation measures of the Basin Plan amendment as
required by California Code of Regulations, title 23, section 3777.

e Alternatives Analysis, CEQA findings and Statement of Overriding
Considerations pertaining to the proposed Basin Plan Amendment.

These documents are available on request from the Water Board. They are also
available on the Internet at: http://www.waterboards.ca.gov/lahontan.

Proposed Action

The proposed action is the adoption of an amendment to Water Board’s Basin Plan which
will provide a mechanism for the Water Board to regulate aquatic pesticide applications,
where appropriate. This amendment proposes to remove the existing regionwide
pesticide water quality objective, which effectively prohibits pesticide application to water,
and replace that objective with a regionwide waste discharge prohibition for pesticide
application to water along with exemption criteria. The proposed regionwide prohibition
would apply to the entire Water Board’s jurisdiction, which includes all of California east of
the Sierra Nevada crest from the Oregon border to the San Bernardino mountains. There
are over 700 lakes and 3,170 miles of streams in the region.

The prohibition will effectively serve the same purpose as the former water quality
objective. The Water Board will only allow a prohibition exemption if aquatic pesticide
use is proposed for purposes of protecting public health or safety or ecological
preservation and only if such projects satisfy specific exemption criteria.

The proposed action also includes making minor revisions to pesticide discussions
throughout Chapters 3, 4, and 5 of the Basin Plan that are affected by the proposed
prohibition language. These changes include revising the language pertaining to
rotenone use that will give the Water Board the discretion to allow the conditional use of
rotenone by the United States Fish and Wildlife Service (USFWS). The existing
language allows the Water Board to grant conditional exemptions for rotenone
applications conducted by the Department of Fish and Game (DFG) only. When
conducting fisheries management activities, including those that use rotenone, the
USFWS works independently or in cooperation with the DFG. The proposed revisions to
the rotenone language allow the USFWS to apply for a conditional exemption when it
acts independently to carry out its fisheries management program. The proposed
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amendment also requires that USFWS pursue the same recommended future actions
for rotenone use as are recommended for DFG.

The proposed action will remove the existing species composition objectives for
rotenone projects. When adopted in 1993, the species composition water quality
objective for rotenone was based upon the best available, though limited, data. Data
provided by DFG from past rotenone projects indicates that the species composition
objective is not always achievable after treatment. Additionally, the existing Species
Composition objective, which assigns the same recovery time period (one-year
following treatment) for different waterbodies, may not be appropriate, and should
instead be considered on a project-by-project basis, since the physical, chemical, and
biological characteristics which effect the rate of recolonization of aquatic invertebrates
vary by waterbody. In a 2002 letter to the State Clearinghouse, David Herbst, an aquatic
entomologist and research scientist, illustrated this point in reference to the DFG’s draft
negative declaration for the Paiute Cutthroat Trout Habitat and Restoration Project in
Silver King Creek:

“Aquatic invertebrate species are likely to have different colonizing abilities and
will reoccupy treated streams on varied schedules. In addition, reestablishment
of a stable community structure and trophic relationships are likely to differ from
stream to stream, over elevation gradients, ‘andto varying extents along the
continuum of ecological condition that exist from stream headwaters to lowland
rivers. Given such variability, rotenone applications should be evaluated on a
case by case basis.”

Monitoring data (measures of community structure) collected from rotenone projects
conducted in Silver King Creek indicate that full recovery of macroinvertebrates has not
occurred after as many as three years after treatment. In a 2004 email addressed to
Water Board Executive Officer Harold Singer, Nancy Erman, a University of California,
Davis Specialist Emeritus in aquatic invertebrate ecology, diversity, and behavior
provides the following' comments regarding the 1993 rotenone treatment in Silver King
Creek:

“A plot of the crude BCI [benthic community index] ratings given for aquatic
samples in the EA shows that aquatic invertebrates had not recovered to pre —
project conditions three years following the last poisoning in 1993...In sum, the
data from the 1991- 93 rotenone project and other published literature indicate
that the proposed project would violate the Lahontan Basin Plan’s requirements
that non-target organisms shall recover within one year following stream
poisoning with rotenone.”

Staff acknowledges there is insufficient data to assign a recovery time-frame for the
reestablishment of non-target species potentially affected by the rotenone treatment.
Instead, the time period for full recovery of instream invertebrate assemblages may be
unknown until more long-term data sets are collected to provide a more robust body of
knowledge on which to base recovery times. For the reasons presented here, staff
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proposes removing the “species composition” water quality objective, and replacing it
with a set of robust control measures, including a rigorous monitoring and reporting
program that must be incorporated into a project. Further, the proposed amendment
also requires consideration of mitigation measures that may avoid impacts or hasten
recovery.

The proposed action presents a more workable and accountable approach toward
recovery of non-target species. The proposed language requires the project proponent
to implement a rigorous, peer-reviewed monitoring and mitigation program that must be
followed until data indicates full-recovery of non-target species. The biological
monitoring plan must be based on an appropriate study design, metrics, and performance
criteria to evaluate restoration of aquatic life. The indices used in the assessment must be
accepted by the Water Board. Biological monitoring will be designed, and conducted as
long as needed, to effectively demonstrate that non-target macroinvertebrate populations
have been fully restored to pre-project assemblages. These data will help determine
realistic timelines for species recovery after treatment with aquatic pesticides.
Additionally, the requirement to implement a robust monitoring and reporting program
will help develop additional control measures and protective limits that should be
incorporated into future fisheries management projects on-a project-by-project basis.

The proposed amendment also recommends deleting language regarding
recommended future actions for fish hatcheries. The existing language recommends
that dischargers advise the Water Board when hatchery operations involve routine and
other applications of pesticides. This language is proposed for deletion since all
hatchery operations that involve point source discharges to surface waters are
regulated under National Pollution Discharge Elimination System (NPDES) permits.
Permits for fish hatcheries require dischargers to disclose any application of pesticides
or other substances potentially containing toxic substances.

The proposed amendment also includes language within Chapter 4.1 and Chapter 5.2

under the Waste Discharge Prohibition section that explains where a decision is tasked
to the Regional Board, the term “Regional Board” includes the Executive Officer where
the Regional Board delegates such authority.

Addition of Waste Discharge Prohibition and Exemption Criteria

Pursuant to Water Code section 13243, Water Boards may prohibit discharges of waste
or types of waste either through waste discharge requirements (WDRs, also known as
discharge permits) or through waste discharge prohibitions. Prohibitions, which are
revised, rescinded, or adopted as necessary, serve as control measures to limit water
quality problems by restricting the discharge of waste. For certain circumstances, the
Water Board may allow exemptions to prohibitions, when the discharge of waste can be
managed and controlled in a way that limits impacts to water quality or where benefits to
people of the State outweigh adverse impacts to water quality. Some prohibitions
include exemption criteria that, if satisfied, allow the Water Board to grant an exemption
to allow the project to proceed. To be eligible for a prohibition exemption, the proposed
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waste discharge must comply with the exemption criteria.
Purpose of Proposed Amendment

The purpose of replacing the existing pesticide water quality objective is to resolve
difficulties and issues that arise in its interpretation. Presently the pesticide water quality
objective effectively precludes the discharge of pesticides to water for all purposes,
including those necessary for the protection of public health and safety and ecological
integrity.

This objective could prevent public agencies from legitimately carrying out their statutory
requirements related to controlling vectors, providing safe drinking water, and protecting
threatened or endangered species, thus endangering public health and resources. By
replacing the pesticide water quality objective with a discharge prohibition coupled with
exemption criteria, the Water Board has the ability to define conditions under which
projects necessary for public health and safety or ecological preservation could
proceed.

The waste discharge prohibition will preserve the ability of the Water Board to protect
water quality from pesticide discharges while allowing specific aquatic pesticide projects
to be carried out under Water Board regulation-and/or oversight. The proposal would
replace the water quality objective with a prohibition and exemptions to provide the
Water Board with the discretion to approve eligible aquatic pesticide applications, which
would be regulated under Waste Discharge Requirements (WDRs) or NPDES permits,
either individual or general, or a waiver of WDRs issued by the State or Regional Water
Board.

The proposed discharge prohibition, which includes conditional exemptions, will provide
a regulatory permitting process for project proponents that propose to apply aquatic
pesticides for purposes that are necessary for the protection of human health and the
environment. The proposed amendment will be useful for emergency situations that
require federal and state agencies to implement rapid response plans that require
eradication of a newly detected invasive species as discussed in the California Aquatic
Invasive Species Management Plan adopted January 2008 (as amended) or other
adopted management plans. Rapid response plans that include eradication typically
achieve suppression of invasive species through the use of aquatic pesticides.

Existing Water Quality Objective and Issues with Its Application (Project Need)

The Lahontan Basin Plan contains water quality objectives for pesticides in all surface
waters (p. 3-5), and surface waters of the Lake Tahoe Hydrologic Unit (p. 5.1-8):

“Pesticide concentrations, individually or collectively, shall not exceed the lowest

detectable levels, using the most recent detection procedures available. There
shall not be an increase in pesticide concentrations found in bottom sediments.
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There shall be no detectable increase in bioaccumulation of pesticides in aquatic
life.

“Waters designated as MUN [municipal use] shall not contain concentrations of
pesticides or herbicides in excess of the limiting concentrations [maximum
contaminant levels or “MCLs”] specified in Table 64444-A of Section 64444
(Organic Chemicals) of Title 22 of the California Code of Regulations.

Issue 1: Inability to permit necessary projects. Aquatic pesticides are used in a
variety of ways that benefit society including for purposes of public health and safety
programs, and invasive species control programs. Literal application of the above-
mentioned water quality objective, however, could impede the implementation of
projects that are necessary (and may be required by statute) for protecting public health
or resources. Examples of such activities include vector control by local agencies,
restoration or protection of threatened or endangered species, and control of aquatic
weeds or algae to protect navigation, water conveyances, or public water supplies.

The restrictive language contained in the water quality objective precludes the Water
Board from making a discretionary decision to allow such projects. By their nature,
aquatic pesticide applications cause detectable concentrations of aquatic pesticides in
order to be effective in controlling or eliminating the target organism within the defined
treatment area*. This, coupled with the "no detectable amounts" pesticide objective
currently in place, makes it virtually impossible for agencies in the Lahontan region to
conduct projects and comply with receiving water* limits implementing the Basin Plan
water quality objectives above. This presents a difficult situation for certain entities, such
as vector control districts, which customarily use pesticides to meet their statutory
obligations to protect public health, but are then unable to comply with provisions of the
required permit.

Additionally, the existing water quality objective discourages dischargers from seeking
coverage under the State Water Resource Control Board (State Water Board)
Statewide GenerallNPDES permits for Vector and Aquatic Weed Control (General
Permit Nos. CAG990004 and CAG990005 respectively) or future statewide permits.
These Statewide General Aquatic Pesticide permits are available for qualified projects
that are necessary for protecting public health or resources. Examples of such activities
include vector control by use of larvicides or adulticides applied by local public health
agencies, aquatic weed and algae control to protect navigation, water conveyances, or
public water supplies, and the use of aquatic pesticides for fishery management. The
Statewide General Aquatic Pesticide permits require that discharges meet all applicable
water quality objectives, effluent limits, and applicable receiving water limitations in the
receiving water during and after the project, and in the designated treatment area no
more than one-week following the initial pesticide application or upon project completion
as determined by the discharger, and accepted by the Water Board, for larvicide
applications.

" Defined in Attachment 1 - Definitions
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Issue 2: Moving Target. The first paragraph of the objective states that no detectable
concentrations of aquatic pesticides are allowed in surface waters. While this "zero
tolerance" objective may seem an effective way to protect water quality and aquatic life
from the adverse impacts of pesticide products, difficulties arise when attempting to apply
and enforce this objective. The quantifiable value of a "non-detectable" amount of a
chemical is dependent on the detection limit of the analytical test. A detection limit is the
lowest concentration of a substance that can be reliably measured by the testing method
and equipment. These limits may change as analytical chemistry equipment becomes
more sophisticated and advances in laboratory methods are made; therefore, what was
previously a non-detectable amount of a chemical may be detectable with the application
of more recent test procedures. This potential for improvement in analytical chemistry
techniques results in the pesticide water quality objective effectively becoming more
stringent over time. Legal and regulatory difficulties can occur from this de facto tightening
of the objective, because it occurs outside of the review and approval process required by
state and federal law. Therefore, staff believes that water quality objectives mandating a
"zero limit" of a specific constituent are more appropriately expressed as waste discharge
prohibitions.

Issue 3: Ambiguous Language. The second paragraph of the objective states that
waters designated with the municipal and domestic supply (MUN) beneficial use shall
not contain concentrations of pesticides or herbicides in excess of the limiting
concentrations shown in Table 64444-A of Section 64444 [Organic Chemicals] of Title 22
of the California Code of Regulations (CCR). This is problematic because the wording
contradicts the stringent language of the first paragraph, which mandates "none," while
the second paragraph then allows "some." Since the language contained in the second
paragraph is duplicated in the regionwide "Chemical Constituents" water quality
objective, removal of this paragraph will resolve this contradiction while preserving the
limits for MUN-designated waters contained in the referenced table in Title 22 of the
CCR.

The protection of water quality for projects that may be allowed under the proposed
amendment is further discussed in the antidegradation analysis.

Circumstances Eligible for Exemption from the Prohibition

Various regulations legally compel entities (e.g., environmental health departments,
water purveyors) to control vectors and invasive weeds for purposes of protecting public
health and safety, managing water resources, and preserving ecological integrity. Under
such circumstances, an exemption to the pesticide waste discharge prohibition is
justified provided the lowering of existing water quality will not unreasonably affect
beneficial uses and the Water Board finds that such a change is consistent with the
maximum benefit to the people of the State; for example, in order to protect public
health and resources in the long-term. Regulating aquatic pesticide use through
prohibitions and conditional exemptions provides the Water Board with the opportunity
to ensure pesticide applications have limited temporal and spatial impacts to the
maximum extent feasible.
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The Water Board acknowledges that some entities currently use aquatic pesticides to
meet their statutory responsibilities. Several of these uses are known to the Water
Board, and it is suspected that additional pesticide applications also occur without
Water Board knowledge. Entities that apply for coverage of discharges of aquatic
pesticides under Statewide General Aquatic Pesticide permits are technically in violation
of the pesticide water quality objective because the Basin Plan does not provide a
mechanism for approved use. By providing a way to permit aquatic pesticide
discharges, it is expected that all entities compelled to use aquatic pesticides will apply
for the proposed exemption and seek permit coverage. As a result, the Water Board will
have more oversight of these discharges occurring within our jurisdiction, further limiting
the potential adverse affects of aquatic pesticide use.

The circumstances presented below provide examples of situations that may be eligible
for an exemption to the pesticide waste discharge prohibition if the specified exemption
criteria in the proposed basin plan amendment is met. Other circumstances, not
presented here, may also be eligible for an exemption to the prohibition provided that
the pesticide application is proposed for protecting public health and safety or ecological
preservation and all applicable criteria are satisfied.

Public Health and Safety — Vector Control. California Health and Safety Code (HSC
section 2000), provides the broad statutory authority for mosquito abatement and vector
control districts to conduct effective programs for the abatement and control of
mosquitoes and their vectors. Vectors such as mosquitoes can transmit pathogenic
diseases (such as West Nile Virus, yellow fever and malaria), causing significant
impacts to the public in general, affecting outdoor workers, recreation and tourism, as
well as domestic animals and livestock. Therefore, the California Legislature created
broad statutory authority for mosquito abatement and vector control districts to conduct
effective programs for the surveillance, prevention, abatement, and control of
mosquitoes and other vectors. These programs may require the use of aquatic
pesticides to fulfill their statutory mandates.

The exemption criteria contained within the proposed pesticide waste discharge
prohibition allows the Water Board to grant an exemption to the prohibition, so entities
mandated to protect public health may apply aquatic pesticides to surface water for
purposes of vector control.

Public Health and Safety — Public Services. Statutory requirements under the
California Health and Safety Code (HSC section 116270) declare that every citizen of
California has the right to pure and safe drinking water. Often water purveyors must
treat supply waters to remove toxic and/or nuisance contaminants. Nuisance
substances including invasive aquatic plants and algae can negatively impact drinking
water supplies by imparting offensive tastes and odors. During the summer of 2006, the
Los Angeles Department of Water and Power (LADWP) had to rely on a series of
treatments in the Los Angeles Aqueduct to control a seasonal algae bloom throughout
the Owens Valley that was imparting a musty odor in the water supply. Besides
aesthetic problems, the presence of algae blooms, including blooms of cyanobacteria
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(blue-green algae) can produce harmful toxins that may taint drinking and recreational
water supplies. To control algal blooms in Lake Palmdale, the Palmdale Water District
has applied copper sulfate to treat the blue-green algae affecting the reservoir that
stores source water from the California Aqueduct and Littlerock Reservoir. Water
purveyors, including LADWP and Palmdale Water District, have applied, and continue
to apply, aquatic algacides and herbicides to treat surface water supplies in efforts to
control harmful algal blooms that pose health risks and nuisance algae that create taste
and odor problems.

The exemption criteria contained within the proposed pesticide waste discharge
prohibition allows the Water Board to grant an exemption to the prohibition, so water
utilities mandated to provide safe and pure drinking water may apply aquatic pesticides
to surface water for purposes of protecting public health and safety.

Public Health and Safety - Protection of Water Conveyance and Navigation.
California Department of Food and Agriculture (CDFA) is the lead agency authorized to
detect and control/eradicate aquatic weeds, including hydrilla; the agency’s authority is
derived from CDFA Code sections 4068 and 7271. The CDFA performs the eradication
process in cooperation with federal, state, county, and city agencies.

Hydrilla is a fast growing aquatic weed capable of forming dense stands of long stems
that can (1) reduce water storage capacity of lakes, ponds, and reservoirs, (2) choke
hydroelectric generators and block water control structures, and (3) impede navigation.
Hydrilla can also degrade fish and wildlife habitat and endanger public health by
reducing water flow, which in turn can produce mosquito breeding habitat.

The CDFA is committed to an "early detection and rapid response" strategy for the
eradication of hydrilla. Rapid response involves the timely implementation of the most
effective eradication methods appropriate to a given site and situation. In some cases
the most effective eradication measures for "rapid response" or later management of
hydrilla may include the application of herbicides to surface waters for purposes of weed
control.

The exemption criteria contained within the proposed pesticide waste discharge
prohibition allows the Water Board to grant an exemption to the prohibition, so entities
mandated to control hydrilla, and other invasive weeds may apply herbicides to surface
water.

Ecological Preservation - Aquatic Invasive Species (AIS). Aquatic invasive species
can negatively affect beneficial uses of the state's waters by reducing the numbers and
diversity of desirable plants, causing loss of fish, insect, and wildlife habitat, interfering
with recreation, and impacting aesthetics. Additionally, AlS can impact drainage for
agriculture, commercial and sport fishing, drinking water quality, hydropower generation,
irrigation, navigation, and water conservation and transport.

Several federal, state, and regional regulations and programs are in place to limit the
introduction, and manage and control the spread, of AIS. The primary federal authorities
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for managing AIS are contained in the Nonindigenous Aquatic Nuisance Prevention and
Control Act, the National Invasive Species Act, the Lacey Act, the Plant Pest Act, the
Federal Noxious Weed Act, and the Endangered Species Act. To address the threat
posed to California habitats by new AIS introductions, implementation of a rapid
response plan to eradicate a new species may be necessary. In some situations, the
use of aquatic pesticides may be recommended as the most effective control measure
to eradicate the AIS of concern in a rapid response plan. Where it can be demonstrated
that pesticide use is the only feasible alternative to control AIS, impacts within the
treatment area may be justified in order to protect public resources and preserve
ecological integrity in the long-term.

The proposed pesticide waste discharge prohibitions allows the Water Board to grant an
exemption to the prohibition, so authorized federal, state, or local agencies may apply
aquatic pesticides to surface waters for purposes of controlling AlS.

Ecological Preservation - Endangered Species Recovery. When species are listed
as endangered or threatened, the Endangered Species Act allows the U.S. Fish and
Wildlife Service (USFWS) to implement all methods and procedures which are
necessary to restore and preserve endangered and threatened species .

In some situations, potentially harmful management actions (e.g., the use of aquatic
pesticides) may be the most effective control measure to kill species that are harming
endangered or threatened species that are in danger of significant population loss or
extinction. Pesticide application may also be necessary to conserve the ecosystems
threatened and endangered species depend upon.

The proposed pesticide waste discharge prohibitions allows the Water Board to grant an
exemption to the prohibition, so authorized federal and state agencies may apply
aquatic pesticides to surface waters for purposes of ecological preservation and
endangered species recovery.

Ecological Preservation — Fisheries Management. The Department of Fish and
Game (DFG) has been vested by the people of the State with the responsibility to carry
out a variety of fishery management activities. The DFG, the USFWS, and other public
agencies occasionally have cause to eliminate competitors, predators and otherwise
undesirable fish populations as part of their fishery management programs. Such
management programs may include applying aquatic pesticides to restore threatened or
endangered species, control fish diseases, removing predatory exotic species, and
eliminate prohibited species.

In order to accomplish critical fish management activities, the DFG and the USFWS
may find that the use of piscicides (fish toxicants such as rotenone) is the only effective
and practical method to eliminate existing fish populations in designated areas; this
practice provides conditions for propagation of healthy, desirable fish and/or fish prey
species, such as certain amphibians.

" Defined in Attachment 1 - Definitions
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The exemption language contained within the proposed pesticide waste discharge
prohibitions allows the Water Board to grant an exemption to the prohibition, so
authorized federal and state agencies may apply piscicides to surface waters for
purposes of fisheries management.

Eligible Dischargers

Any entity involved in the application of aquatic pesticides that results in a discharge of
pesticide residuals to waters of the United States or waters of the State, and must meet
either or both of the following two criteria to be considered eligible to apply for.an
exemption to the proposed pesticide waste discharge prohibition:

1. The entity has control over the financing for or the decision to perform pesticide
applications that result in discharges, including the ability to modify those decisions;
or

2. The entity has day-to-day control of or performs activities that are necessary to
ensure compliance with this discharge prohibition, its exemption criteria, and
appropriate permit.

Conditions of Exemption

In order to qualify for an exemption, pesticide applications must be consistent with all
permits issued by the State of California and label instructions approved by the United
States Environmental Protection Agency (USEPA) under the Federal Insecticide,
Fungicide and Rodenticide Act (FIFRA). An exemption may be granted for applications
of properly registered and applied aquatic pesticides.

"Aquatic pesticides" are pesticides specifically formulated for use in water to control
aquatic animal or plant pests. An aquatic pesticide is any substance (including biological
agents) applied in,on, or over the waters of the State or in such a way as to enter those
waters for the purpose of inhibiting the growth or controlling the existence of any plant
or animal in those waters. Aquatic pesticides used to eradicate adult mosquitoes
(adulticides) are typically sprayed over and near water. Since there is a high potential
that spray applications of adulticides may result in a discharge of residual aquatic
pesticides to surface waters, the Statewide General Permit for Vector Control regulates
adulticides and adulticides are considered aquatic pesticides for purposes of this
amendment.
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By definition, aquatic pesticides must be applied at concentrations that are toxic to
certain aquatic organisms. Therefore, for certain aquatic pesticides, target
concentrations needed for effective pest control within the treatment area may
temporarily exceed narrative or numeric water quality objectives contained in the Basin
Plan. Specific water quality objectives that may be exceeded include:

Toxicity

Chemical Constituents (in surface and ground waters)

Oil and Grease

Dissolved Oxygen

Floating Materials

Settable Materials

Suspended Materials

Nondegradation of Aquatic Communities and Populations

When an exemption to the prohibition on pesticide use in water is granted, pesticides
are discharged into water and additional water quality objectives, such as those listed
above, may be exceeded. Consequently, the Water Board may also need to grant the
pesticide discharger constituent-specific exemptions to waste discharge prohibitions 1
and 2 (Basin Plan, Chapter 4.1-1). These prohibitions prohibit the discharge of waste
which causes violation of basin plan narrative and numeric objectives, respectively.
Exemptions to these prohibitions would be short-term or seasonal and would only apply
to the treatment area during the treatment event* (or project duration or length*). The
intent is to limit exceedances of water quality objectives to the shortest possible time
needed for project effectiveness. Upon project completion, water quality would be
restored within the treatment area and suitable to protect beneficial uses.

See Attachment 2 for specific language that is proposed for inclusion in the Basin Plan.
Consistency with Other Pesticide Regulations

Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA) and the Clean Water
Act. The USEPA regulates the use of pesticides, including aquatic pesticides, under
the authority of FIFRA. According to FIFRA, USEPA has sole jurisdiction of pesticide
label language, which must be approved by USEPA before the product can be sold in
this country. As part of the labeling process, USEPA evaluates data submitted by
registrants to ensure that a product used according to label instructions will cause no
adverse impact on non-target organisms that cannot be reduced or mitigated with
protective measures or use restrictions. Registrants are required to submit data on the
effects of pesticides on target pests as well as effects on non-target pests. Data on non-
target effects include plant effects, fish and wildlife hazards, impacts on endangered
species, effects on the environment, environmental fate, breakdown products,
leachability, and persistence. However, FIFRA is not necessarily as protective of water
quality as the Clean Water Act (CWA). USEPA also has the authority to suspend or

" Defined in Attachment 1 - Definitions
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cancel the registration of a pesticide if subsequent information shows that continued use
would pose unreasonable risks.

The CWA is the principal federal law for regulating discharges of pollutants into the
waters of the United States. It gives USEPA the authority to implement pollution control
programs, and contains requirements to set water quality standards for contaminants in
surface waters of the United States. Under the CWA it is unlawful for any person to
discharge any pollutant from a point source into navigable waters unless an NPDES
permit is obtained. Aquatic pesticides discharged into surface waters may constitute
pollutants within the meaning of the CWA even if the discharge is in compliance with the
registration requirements of FIFRA thus requiring coverage under a valid NPDES
permit.

State and Local Pesticide Regulation. After USEPA registers a pesticide, including
aquatic pesticides, under FIFRA, states can register pesticides under specific, and more
restrictive, state pesticide registration laws. The State Board and nine Regional Water
Boards do not directly regulate pesticide use in California; rather, the California
Department of Pesticide Regulation (DPR) is the lead agency responsible for the
registration and regulation of pesticides. The California Food and Agricultural Code
authorizes DPR and the County Agricultural Commissioners (CACs) to regulate the
sale, storage, handling, and use of pesticides. The use of pesticides must comply with
the FIFRA pesticide label instructions and any Use Permits issued by the CACs. To
reduce contamination of people or the environment, use permits often require specific
use practices to prevent misapplication and drift.

The application of aquatic pesticides by vector control agencies is regulated by a
cooperative agreement among the California Department of Public Health (DPH), DPR,
CACs and the vector control-agencies. Vector control agencies are not directly
regulated by DPR; rather, they are licensed by DPH.

One of the purposes of these pesticide regulatory programs is to protect the
environment by prohibiting, regulating, or ensuring proper use of pesticides. The Water
Code provides that the State Board and nine Regional Water Boards are the principal
state agencies with primary responsibility for the coordination and control of activities
related to water quality including regulating wastes generated from the use of aquatic
pesticides that involve a discharge to water.

Because DPR and the State and Regional Water Boards have complementary
authorities, the DPR and State Water Board signed a Management Agency Agreement
(MAA) that describes how they will work together to accomplish their mandates. The
MAA recognizes that the State and Water Boards have the authority and responsibility
to develop, implement, and enforce programs to achieve water quality objectives,
including the promulgation of waste discharge prohibitions and issuance of waste
discharge requirements. The MAA also acknowledges that DPR is the lead agency for
pesticide regulation in California. As the provisions of this Basin Plan amendment do not
preclude the lawful use of aquatic pesticides in California, they do not conflict with the
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mandates of state or local agencies regarding pesticide regulation, or the MAA between
the State Water Board and DPR.

Statewide General NPDES Permits for Aquatic Pesticides. In May 2004, the State
Water Board renewed two Statewide General Aquatic Pesticide permits to address the
discharge of pollutants associated with specific aquatic pesticides used for aquatic
weed and vector control. The 2004 vector control permit only pertained to use of
larvicides. The State Water Board’s newly adopted Vector Control Permit (General
Permit No. CAG990004) regulates both the discharge of adulticides and larvicides to
surface waters.

The Statewide General Aquatic Pesticides Permits were adopted in part, to streamline
the permitting of repeated applications of aquatic pesticides that are necessary for
public health and safety. All permits cover discharges from the use of specific active
ingredients that are used in California.

The Statewide General Aquatic Pesticides Permits contain narrative effluent limits that
require implementation of best management practices (BMPs) which include
compliance with pesticide label requirements and other measures to minimize the areal
extent and duration of impacts caused by the discharge of aquatic pesticides in the
treatment area. The areal extent of the treatment areais defined by the discharger, and
this area will vary from project to project. Receiving water limitations apply to the
"treatment area" (defined by the discharger) during the project. The Statewide General
Aquatic Pesticides Permits also require Dischargers to develop and implement a
monitoring and reporting program to assess the effectiveness of BMPs and compliance
with receiving water limitations.

Permit conditions require that receiving water limitations be met outside the treatment
area at all times during and after the project and in the treatment area upon project
completion. Receiving waters must meet all applicable receiving water limitations which
include water quality objectives (narrative and numeric). The Statewide Aquatic
Pesticides General Permits prescribe numeric objectives for waters affected by
pesticide discharges at the most restrictive limit for the protection of human and/or
aquatic health and include Maximum Contaminant Levels (MCLs), criteria in the
California Toxic Rule® (CTR) for priority pollutants” (e.g., acrolein and copper), and
criteria developed for the protection of freshwater and saltwater aquatic life.

The Statewide General Permit for Vector Control contains receiving water monitoring
triggers for priority pollutants. The monitoring triggers will be used to assess compliance
with the narrative toxicity receiving water limitations contained in Water Boards’ Basin
Plans, which specifically prevents toxic substances from being present, individually or in
combination, in concentrations that produce detrimental physiological response in
human, plant, animal, or aquatic life (i.e, no toxics in toxic amounts).

* Defined in Attachment 1 - Definitions
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The Statewide General Permit for aquatic weed control allows dischargers to apply for
and receive a short-term, seasonal exception from meeting the CTR priority pollutant
criteria for copper and acrolein. (Copper-based aquatic pesticides are commonly used
to control algal and aquatic plant growth, and acrolein-based aquatic pesticides are
used to control submerged and floating vegetation.) Entities that qualify for an exception
must submit specific information in accordance with the Policy for Implementation of
Toxics Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of
California” (SIP) (2005). Approval of the exception from meeting the CTR priority
pollutant criteria for copper and/or acrolein (and other aquatic pesticides containing
priority pollutants) is a discretionary action requiring compliance with CEQA. The Water
Board may have to act as the lead CEQA agency in situations where the project is
proposed by a private corporation or association not subject to CEQA, which includes
entities that do not qualify under the definition of "public agency™" or "local agency™*"
according to title 14 CCR section 15368 and 15379 respectively. Dischargers must
comply with specific numeric limits for 2,4-D, acrolein, copper, diquat, endothall,
fluridone, glyphosate, imazapyr, sodium carbonate peroxyhydrate and triclopyr-based
aquatic pesticides. As additional aquatic pesticides are registered by DPR, they may be
added to the permit along with numeric limits.

"Receiving waters" are defined in the permits as anywhere outside the treatment area at
any time and anywhere inside the treatment area after project completion. The
Statewide Aquatic Pesticide permits do not require the duration of the treatment event
to be discretely outlined in the permits, but the temporal extent of the pesticide
application is intended to be short-term. The Statewide General Aquatic Pesticide
Permits require post-treatment sampling of water to begin not more than a week from
the time of aquatic pesticide application (or after project completion as determined by
the Discharger, and accepted by the Water Board, for larvicides). The goal of the post-
treatment monitoring is to determine compliance with the receiving water limitations
which indicates whether water quality is sufficient to maintain beneficial uses. (Any
individual or general NPDES permits or WDR issued by the Water Board will contain
monitoring requirements that specify the discharger begin post-treatment sampling no
more than a week after the aquatic pesticide application or after project completion as
determined by the Discharger, and accepted by the Water Board, for larvicides).

Prohibition Exemptions and Coverage under the Statewide General Aquatic
Pesticides NPDES Permits for Vector and Aquatic Weed Control Before receiving
permit coverage, vector and weed control project proponents in the Lahontan Region
must first be granted an exemption to the pesticide prohibition (once this Basin Plan
Amendment is approved and in effect). If a prohibition exemption is granted, the
Discharger must apply for an individual NPDES permit or seek coverage under the
applicable Statewide General Aquatic Pesticides Permits.

The Statewide General Aquatic Pesticide Permits are available for qualified projects that
are necessary (and often required by statute) for protecting public health and safety and
resources. Examples of such activities include vector control by use of larvicides or

* Defined in Attachment 1 - Definitions
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adulticides applied by local public health agencies and aquatic weed and algae control
to protect navigation, water conveyances, or public water supplies.

Vector Control - Exemptions to the proposed pesticide prohibition will be considered for
vector control projects that propose to apply a larvicide or adulticide products covered
under the Statewide General Permit for Vector Control. (Refer to the Statewide Permit
for Vector Control (General Permit No. CAG990004 as adopted and amended),
Attachment E for a list of permitted adulticide products and Attachment F for a list of
permitted larvicide products covered for vector control applications.)

Public Service — Exemptions to the proposed pesticide prohibition will be considered for
aquatic weed and algae control proposed for purposes of protecting navigation, water
conveyances, public water supplies, agricultural irrigation water distribution system, and
for purposes of maintaining capacity in flood control channels provided the proposed
project includes the use of an aquatic herbicide covered under the most current
Statewide General NPDES Permit for the discharge of aquatic pesticides for aquatic
weed control (General Permit No. CAG990005 as adopted and amended), page 2, no.
12 for a list of aquatic pesticides covered for weed and algae control.)

Considerations in Removing a Water Quality Objective

This amendment proposes to remove a water quality objective. According to the State
Water Board's Administrative Procedures Manual (Chapter 8, "Water Quality Planning"),
when proposing to remove a water quality objective, the staff report "must clearly
demonstrate nondegradation, and the continued protection of existing and potential
beneficial uses.” This assessment can be made and demonstrated by fulfilling the
federal and state requirements related to antidegradation.

Applying aquatic pesticides to surface waters for purposes of vector control, public
health and safety, preservation of ecological integrity, and fisheries management may
result in a temporary lowering of existing high water quality. Aquatic pesticide
applications, which by their nature involve pesticide concentrations lethal to target
species, may result in-a short-term lowering of water quality. This degradation* of water
quality may be allowed only if the Water Board finds that some degradation is in the
best interest to people of the State, and that the lowering of water quality will not
unreasonably affect the designated beneficial uses. Similarly, the federal
Antidegradation Policy (40 CFR 131.12) requires that water quality be preserved unless
degradation is necessary to accommodate important economic or social development.

The removal of the water quality objective proposed by this amendment is coupled with
a new conditional waste discharge prohibition, which provides a similar level of
protection against pesticide discharges to the region's waters. In addition, the criteria
that must be met to receive an exemption are consistent with the provisions of federal
and state antidegradation regulations as discussed, below.

* Defined in Attachment 1 — Definitions.
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Federal Antidegradation Policy. The federal regulations covering antidegradation
must be addressed whenever a Water Board proposes to relax a water quality
objective. [40 CFR 131.12]

The proposed prohibition language is similar to the former water quality objective in that
it prohibits the discharge of aquatic pesticides to surface waters. The proposed
amendment, however, may be considered less restrictive than the existing water quality
objective because it does provide the Water Board with the discretion to approve and
regulate eligible aquatic pesticide applications that meet specific criteria set forth.in the
proposed Basin Plan.

The federal antidegradation requirements allow lowering of water quality under some
circumstances where a state finds that it is “necessary to accommodate important
economic or social development”; and provided that the water quality is suitable to allow
the existing uses to be attained.

Therefore, where the federal antidegradation policy applies, it does not absolutely
prohibit any changes in water quality. The federal antidegradation regulations establish
a three-part test for determining when adverse changes in-surface water quality may be
permitted. The antidegradation analysis below demonstrates that the proposed
amendment complies with the federal antidegradation regulations which divide waters
into three tiers of water quality. For a project to comply with the antidegradation policy,
the antidegradation policy analysis must find that each water tier is provided its
appropriate level of protection. Tier One protects existing uses and provides the
absolute floor of water quality in all waters of the United States. Tier Two applies to
waters where the quality of the water is of better quality than necessary to support
propagation of fish, shellfish, and wildlife and recreation in and on the water. Tier Three
provides for the protection of water quality in waters designated as Outstanding National
Resource Waters (ONRWSs) which are regarded as the highest quality waters of the
United States.

During aquatic pesticide applications, a lethal concentration of chemicals is intentionally
applied to water to control pests resulting in a lowering of existing water quality. For
effective treatment a spatial and temporal zone of impact* is required. With aquatic
pesticide treatments, staff acknowledges that existing uses and the level of water quality
necessary to maintain those uses will not be protected within the treatment area (or
application area*) during the treatment event (or application event®) because lethal
concentrations of aquatic pesticides adversely impact both target and not-target
species. For this reason, it is not appropriate or logical for the antidegradation analysis
to address the treatment area during the treatment event. For purposes of this
amendment, the antidegradation analysis pertains to the treatment area upon
completion of the treatment event, and to the adjacent receiving water during and after
the treatment event. The high quality waters present may be degraded due to the
application of aquatic pesticides; however, degradation will only be temporary and in the
best interest of the people of the State.

* Defined in Attachment 1 - Definitions
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Three-Part Test
Tier One — Any action which would lower water quality below that necessary to maintain
and protect existing uses is prohibited.

Discussion. The use of aquatic pesticides is a balancing act between managing
resources and impairing resources. In some cases, failure to control harmful organisms
has significant potential to impair beneficial uses of water (such as municipal and
irrigation supply, navigation, and aquatic life), or to cause harm to public health by
failing to control vectors such as mosquitoes or rodents.

Aquatic pesticide projects that may be allowed with this amendment must satisfy
exemption criteria and comply with subsequent permit requirements. Complying with
these provisions ensures that the existing uses and the water quality to protect those
uses are maintained for the long-term. The project applicant shall work with Water
Board staff to develop limits for each aquatic pesticide project, which will be
incorporated as specific discharge requirements in the appropriate permit. Permit
requirements may include, but not be limited to, discharge limits for application rates,
receiving water limitations for pesticide residue levels, limits on the temporal and spatial
extent of the treatment area, and recovery time expectations and biotic metrics to
assess restoration of affected non-target species.

Staff finds that water quality degradation associated with aquatic pesticide discharges is
not unreasonable, since degradation-is only temporary and will not cause water quality
to permanently fall below that necessary to maintain and protect existing uses, provided
projects incorporate control measures to limit the area and duration of impacts caused
by the discharge of aquatic pesticides.

Several exemption criteria, such as those listed below, directly address the tier one
analysis and ensure that water quality following the pesticide treatment is sufficient to
maintain the existing beneficial uses.

e Aquatic pesticide applications must incorporate best management practices to
controlimpacts to beneficial uses and limit these impacts to the shortest time
possible for project success.

e The treatment area shall be limited to the smallest vertical and horizontal extent that
can reasonably achieve effective treatment.

e The lowest effective rates of pesticide application shall be used.

e The pesticide use must be consistent with FIFRA pesticide label instructions and any
Use Permits issued by the CACs.

e A satisfactory monitoring program must be implemented to establish impacts and
verify restoration.

e Compliance with all applicable water quality objectives and receiving water limits and
effluent limitations must be achieved in the treatment area upon completion of the
treatment event.
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e Compliance with all applicable water quality objectives and receiving water limits and
effluent limitations must be maintained in the receiving water during, and must be
achieved upon completion of, the treatment event.

These criteria, along with project specific permit requirements issued by the Water
Board, will ensure that any lowering of water quality is limited to the shortest possible
time, providing for the protection of beneficial uses to the extent reasonable. The Water
Board will examine the exemption request for justification of the proposed treatment
duration and an explanation as to how the proponent can be sure that the proposed
duration is the shortest necessary to achieve treatment results. Outside the treatment
area the receiving water must achieve applicable water quality objectives, receiving
water limitations, and effluent limits at all times. Compliance with this criterion assures
that water quality is suitable to maintain existing beneficial uses. By limiting the
horizontal and vertical extent of the treatment area, the beneficial uses within the
receiving water are protected since active ingredients are below effective
concentrations. Additionally, after completion of the treatment event, waters located
within the treatment area must also achieve applicable water quality objectives,
receiving water limitations, and effluent limits. Compliance with this criterion assures the
water quality within the treatment area following treatment-is sufficient to support
beneficial uses, including those uses that existed before implementation of the aquatic
pesticide project. Staff recognizes that after the treatment event the water quality to
support beneficial uses may exist in the treatment area; though, it may take an
extended period of time to re-establish some of the beneficial uses adversely impacted
by the pesticide application.

The justification provided above demonstrates that the proposed amendment complies
with Tier One of the federal antidegradation analysis.

Tier Two — These are water bodies where existing water quality conditions are better
than necessary to protect beneficial uses. Reductions in water quality in high-quality
waters may be justified as necessary to accommodate important social and economic
development, and provided existing beneficial uses are protected.

Discussion. Aquatic pesticide application projects are in the public interest when
projects are conducted for public health or public resource protection purposes, and in a
manner that protects public safety, insures the long-term protection of the environment,
and does not have long-term impacts on beneficial uses of water. The State Water
Board, the California Legislature, and the USEPA recognized the need for these types
of projects, and found that their implementation is consistent with the maximum benefit
to the public.

For example, in the State Water Board's Statewide General NPDES Permit for Aquatic
Weed Control (General Permit No. CAG990005), findings were made that aquatic
pesticides projects (under certain circumstances) were needed in order to protect
beneficial uses such as municipal and agricultural supply, recreation, and human health,
and that this use is in the best interest of the people of the State (Finding 24, page 4).
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Similarly, the California Legislature has found that "the protection of Californians against
the discomforts and economic effects of vector-borne diseases is an essential public
service that is vital to public health, safety and welfare" (Health & Safety Code section
2001(b)(3); Senate Bill 1588 (2002)).

The USEPA has recognized the importance of certain aquatic pesticide applications to
the public interest. A relevant example is found in its May 1, 2001 letter to the State
Water Board, which grants approval of the Policy for Implementation of Toxics
Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of California (SIP)
for California Toxics Rule priority pollutant criteria. The SIP contains provisions for
"categorical exceptions" for resource or pest management, pest eradication, or fishery
management; the same types of projects that may qualify for the waste discharge
prohibition exemption proposed here. The EPA granted approval of the categorical
exception approach, stating:

“We recognize the important public interest and statutory impetus associated with
the listed resource management measures, and the potential need to use these
measures to protect certain beneficial uses. We also recognize the inherent
tension created, from time to time, by the need to carry out such measures in the
absence of feasible alternatives and the measures' potential impact on aspects of
the beneficial uses. The categorical exception is a reasonable exercise of the
state's regulatory discretion to address these interests and needs while
protecting beneficial uses of the receiving water as a whole."

In its May 1, 2001 letter to the State Water Board, the USEPA recognizes that any
lowering of water quality is temporary and is restored upon project completion at which
point it is again protective of beneficial uses. The USEPA states:

“We interpret the exception as in essence allowing for the allocation of a
temporal zone of impact — determinable through mechanisms such as the
mandatory discharge and receiving water monitoring program — within which
there may be a temporary exceedance of a specific criterion but the resulting
impact is of such transient nature as to allow for full restoration of the pre-project
water quality and thus protection of beneficial uses upon project completion.
Careful compliance with the restrictions attached to the exception, coupled with
successful implementation of properly designed monitoring and restoration
programs, should work to limit the application of this exception to appropriate
situations and protect the overall beneficial uses of the receiving water.”

Because of the similarities between the provisions of the SIP's section 5.3 exceptions
and the waste discharge prohibition exemption criteria proposed here, and the EPA's
endorsement of this approach for public interest balancing, we therefore consider
proposed lowering of water quality as allowed by the proposed amendment consistent
with Tier Two of the antidegradation analysis.

* Defined in Attachment 1 — Definitions
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Also consistent with the antidegradation policy is the requirement that exemptions to the
pesticide prohibition be considered only if the project applicant can ensure compliance
with all applicable water quality objectives (narrative and numeric) and receiving water
limitations. Water quality objectives and receiving water limitations (numeric) are
established for the reasonable protection of beneficial uses or the prevention of
nuisance within a specific area. Receiving water limitations are established in permits
and require that a treatment event does not result in an exceedance of water quality in
the receiving water. The receiving water includes anywhere outside of the treatment
area at any time, and anywhere inside the treatment area after completion of the
treatment event. Requiring aquatic pesticide applications to comply with these
limitations provides assurance that beneficial uses will be protected.

Compliance with water quality objectives and receiving water limitations will be
determined through post-treatment monitoring. Permits issued to. regulate aquatic
pesticide applications will require post-treatment monitoring to begin within one-week
after pesticide application. The water quality in post-treatment samples is required to
comply with water quality objectives and receiving water limits and assures that any
lowering of water quality is short-term and temporary in nature.

Tier Three - New or increased discharges to waters designated as Outstanding National
Resource Waters (ONRWSs) that would result in lower water quality in the ONRW are
prohibited. The only exception to this prohibition, as discussed in the preamble to the
Water Quality Standards Regulation, is for activities that result in short-term and
temporary changes in the water quality of the ONRW. EPA guidance has not defined
temporary and short-term specifically, but views these terms as limiting water quality
degradation for weeks or months, not years. The intent is to limit degradation to the
shortest possible time.

Discussion. Under the federal antidegradation policy [40 CFR 131.12 (a)(3)], ONRWs
are provided the highest level of protection. The regulation requires that water quality be
maintained and protected, though States are given flexibility to permit limited activities
that temporarily lower the ONRW'’s existing high quality water. Such activities must not
permanently degrade water quality or result in water quality lower than that necessary to
protect the existing uses in the ONRW. Additionally, all practical means of minimizing
water quality degradation shall be implemented so any lowering of water quality is
limited to the shortest time feasible.

In the Lahontan region, Lake Tahoe and Mono Lake are designated as ONRWSs. As
noted in the Tier One discussion, the use of aquatic pesticides for resource protection
and pest management will be allowed only if the conditions of the exemption criteria are
met. These conditions spell out the requirements and steps needed to ensure that
lowering of water quality is limited to the shortest time feasible. If a pesticide application
project is proposed in an ONRW, like Lake Tahoe, the project must satisfy all applicable
project criteria, which include compliance with water quality objectives specific to the

" Defined in Attachment 1 - Definitions

08-00036



affected waterbody and receiving water limitations. Permits that are issued to regulate
the aquatic pesticide discharges will incorporate numeric receiving water limitations
where State or USEPA-based water quality objectives or criteria are available.

Additionally, the exemption criteria require implementation of control measures to limit
the spatial extent and the temporal impact of the discharge. Compliance with these
limitations assures that water quality is sufficient to support beneficial uses.

We believe the antidegradation discussions provided above justify any lowering of water
quality consistent with Tiers One, Two, and Three of the test.

State Antidegradation Policy. EPA's water quality standards regulation requires each
state to adopt an "antidegradation policy" to address the CWA's mandate to maintain
the chemical, physical and biological integrity of the nation's waters. To fulfill this
requirement, in 1968, the State Water Board adopted California's Nondegradation
Policy referred to as the “Statement of Policy with Respect to Maintaining High Quality
of Water in California (Resolution 68-16). This policy is referred to as the
"Nondegradation Objective" on page 3-2 of the Basin Plan, and applies to all waters of
the within the Lahontan region including surface waters, ground waters, and wetlands.
Both state and federal nondegradation regulations provide for protection of water quality
that is better than that needed to protect all existing beneficial uses. (The state’s
nondegradation policy also provides protection for anticipated beneficial uses.) The
existing high quality shall be maintained unless specific findings can be made to allow
degradation.

Resolution 68-16 establishes a two-step process to determine if a discharge complies
with the state’s antidegradation policy.

Step One: Whenever the existing quality of water is better than the quality established
in policies, such existing high quality will be maintained until it has been demonstrated
to the State that any change:

¢ will be consistent with maximum benefit to the people of the State;

e will not.unreasonably affect present and anticipated beneficial use of such
water, and;

e will not result in water quality less than that prescribed in the policies.

Step Two: Any activity which produces or may produce a waste or increased volume or
concentration of waste and which discharges or proposes to discharge to existing high
quality waters will be required to meet waste discharge requirements which will result in
the best practicable treatment or control of the discharge necessary to assure that:
e a pollution* or nuisance will not occur, and;
e the highest water quality consistent with maximum benefit to people of the
State will be maintained.

" Defined in Attachment 1 - Definitions
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Discussion: Discharges of aquatic pesticides that are associated with protection of
public health and safety and preservation of ecological integrity may temporarily lower
the existing high quality of a water body. These discharges may only be allowed if the
proposed application of aquatic pesticides is consistent with antidegradation
requirements. One required finding is that the public interest will be served by the
aquatic pesticide application. Projects carried out to maintain essential public services
(e.g., vector control, protection and conveyance of drinking water supplies, flood
prevention through maintenance of flood control channels) are consistent with the
maximum benefit to people of California and justify a temporary increase in pollutant
level which results in temporary water quality degradation. A potential temporary
lowering of water quality is also justified for projects that involve fisheries management,
endangered species control, and aquatic invasive species control where it can be
shown that implementation of these projects protects environmental resources of
important economic and social value consistent with the maximum benefit to people of
the State (e.g., protection of valuable fisheries resources and aquatic habitat).

The discharges of aquatic pesticides allowed under this amendment are not expected to
unreasonably affect present and anticipated beneficial uses of the treated waterbody.
All aquatic pesticide uses allowed under this amendment must comply with label
instructions. As verified by USEPA and DPR, aquatic pesticides used in accordance
with label requirements should not cause harm or.adverse impacts on non-target
organisms that cannot be reduced or mitigated with protective measures or use
restrictions. Once the amendment is in effect, the Water Board will only permit aquatic
pesticide discharges that incorporate ‘control measures to limit water quality degradation
and impacts to beneficial uses to the shortest time and within the smallest area
necessary for project success.

Water Board staff recognizes that projects may result in a temporary lowering of water
quality. California Water Code, section 13241 recognizes that it is possible for the
quality of water to be degraded to some degree without unreasonably affecting
beneficial uses. Water affected by the pesticide discharge will likely be of lesser quality
than exceptional pre-project background water quality. However, projects allowed under
the exemption provisions of this amendment must comply with water quality objectives.
If water quality objectives are not exceeded, then a condition of pollution has not
occurred. While the presence of aquatic pesticides may temporarily degrade water
quality, control measures that are built into the project (to satisfy exemption criteria and
permit requirements) will limit the temporal and spatial extent of water quality degradation.
As such, water quality is maintained at levels that comply with water quality objectives
and at levels capable of supporting beneficial uses.

If adverse effects to non-target organisms occur within the treatment area the impacts
related to water quality are expected to be short-term and not likely to cause loss of a
beneficial use (e.g., Cold Freshwater Habitat). Post-project monitoring, conducted within a
week of the pesticide application (or for time release larvicides, after project completion
as determined by the Discharger and accepted by the Regional Board) will verify that
water quality returns to levels capable of supporting pre-project beneficial uses.
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If aquatic pesticide applications have the potential to impact non-target species,
appropriate monitoring to assess the recovery of non-target species will be required
until evidence can demonstrate that the aquatic communities and populations have
been restored to pre-project conditions. This assessment must include, at a minimum,
evidence documenting that non-target species populations have recovered to their pre-
project assemblages. For projects that involve control of aquatic invasive species, it
may not be appropriate to demonstrate that non-target species be restored to pre-
project conditions, because invasive species had likely already limited the diversity and
abundance of native species” in the infested area. In such cases, the project proponent
shall consider using a reference site to gauge restoration of non-target species to desired
conditions or establish project goals, objectives, and performance criteria, and a schedule
for repopulation of non-target species.

Aquatic pesticide applications covered under this amendment must not result in water
quality in receiving waters outside the treatment zone being less than that prescribed in
the policies. The stringent exemption criteria require that the pollutant concentrations in
the discharge shall not cause, have a reasonable potential to cause, or contribute to an
excursion above any applicable federal water quality criterion established by USEPA
pursuant to CWA section 303 or any water quality objective adopted by the Water Board
or the State Water Board, including prohibitions of discharge to receiving waters. Where
more than one objective is applicable, the stricter objective shall apply. These criteria
and objectives are established to provide for the reasonable protection of beneficial
uses or the prevention of nuisance within a specific area. Therefore, requiring that
pesticide discharges comply with these protective limits is intended to protect beneficial
uses and prevent conditions of pollution or nuisance.

If a proposed aquatic pesticide project receives an exemption to the pesticide
prohibition, the discharge will be regulated by an individual or general NPDES permit or
WDR or waiver issued by the State or Regional Water Board. The exemption criteria set
forth in the proposed amendment must apply throughout the project duration and
therefore the project proponent must include all measures and methods to meet
exemption criteria in the project description and permit application or Notice of Intent to
ensure protection of beneficial uses. Additionally, the permit will include provisions for
enforcement should the discharger violate permit conditions, which include a
requirement to comply with project descriptions and other application submittals.

The above federal and state antidegradation assessments find that the temporary
degradation of water quality associated with this amendment is permissible. The effects
on water quality associated with discharges of aquatic pesticides subject to this
amendment will be mitigated through compliance with FIFRA label requirements, permit
conditions, application of control measures, and compliance monitoring. Findings
demonstrate that the anticipated changes in water quality associated with the
amendment are consistent with the maximum benefit to people of the State and will not
unreasonably affect present and anticipated beneficial uses of such water.

* Defined in Attachment 1 - Definitions
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Project proponents proposing the use of aquatic pesticides will need to conduct project-
specific assessments. When filing an exemption request, project proponents must
supply project-specific information that will allow the Water Board to determine whether
the project is consistent with the provisions of federal and state antidegradation
regulations.

This request for information is waived for vector control projects unless a region-specific
or individual NPDES permit is required to cover the discharge. Vector control activities
provide long-term benefits to the people of California by protecting public health. Vector
Control projects that are able to enroll under the Statewide Vector Control permit are not
required to submit information to complete an anti-degradation analysis. Vector control
projects that require coverage under a region-specific or individual NPDES permit,
however, must submit details that allow Water Board staff to determine whether the
proposed project complies with state and federal antidegradation policies. The State
Board, in its March 1, 2011 Response to Comments on the Statewide Vector Control
Permit, describes how vector control activities, with adequate control measures, are
consistent with antidegradation requirements:

“The Draft or Permit incorporates requirements that are protective of the broad
range of beneficial uses set forth in Basin Plans throughout the State. The
requirements prescribed in the Statewide Vector Control Permit constitutes the
best control available consistent with the purposes of the pesticide application in
order to ensure that pollution or nuisance will not occur. The permit conditions
also ensure maintenance of the highest water quality consistent with maximum
benefit to the people of the State. The nature of aquatic pesticides is to be toxic
in order to protect beneficial uses such as human health or long-term viability of
native aquatic life... The discharge of pollutants is expected to be temporary and
must meet Receiving Water Monitoring Triggers and limitations, which are
protective of beneficial uses of the receiving water. In addition, the Draft or
Permit also requires toxicity monitoring to determine if residues, including active
ingredients, inert ingredients , and degradation byproducts, in any combination,
from pesticide applications cause or add toxicity to the receiving water. If the
residues cause or add toxicity, the discharger will be required to perform an
iterative process of evaluating its application methods, BMPs, or alternatives to
the pesticide until the pesticide residues no longer cause or add toxicity to the
receiving water. Compliance with receiving water limitations and other permit
requirements will ensure that degradation of the State’s waters will be temporary
and that the waters will be returned to pre-application conditions after project
completion. The degradation to water quality would only be temporary and for the
best interest of the people of the State.”

Water Board staff concurs with the State Board’s antidegradation analysis, and finds
that vector control projects conducted in the Lahontan region for purposes of protecting
public health and in accordance with the exemption criteria set forth in the Basin Plan
Amendment are consistent with state and federal antidegradation policies. (Also refer to

" Defined in Attachment 1 - Definitions
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the sections entitled “Discussion” above, which further describe how projects subject to
this amendment comply with both state and federal antidegradation requirements.)

Environmental Impact Evaluation

Pursuant to CCR title 23, section 3777, any standard, rule, regulation, or plan proposed
for board approval or adoption must be accompanied by the following:

e Environmental Checklist

e Written report containing a brief description of the proposed activity or project,
reasonable alternatives to the proposed activity, and mitigation measures to
minimize any significant adverse environmental impacts of the proposed activity.

The proposed BPA will not by itself require specific project implementation. While the
Water Board will not directly undertake any actions that could physically change the
environment, adoption of the proposed Basin Plan amendment could indirectly result in
the future application of aquatic pesticides to surface waters within the Lahontan
Region. The Water Board is required by the CEQA to analyze impacts and mitigation
measures that are a reasonably foreseeable consequence-of adopting the BPA.
Changes that are speculative in nature are difficult to analyze and, under CEQA, do not
require environmental review.

Economic Analysis

When proposing to adopt a rule or regulation requiring the installation of pollution
control equipment or a performance standard or treatment requirement, CEQA requires
Regional Water Boards to take into account a reasonable range of factors, including
economics (Public Resources Code section 21159 [a][1]). The consideration of
economic factors is not required for this action. The proposed action involves adoption
of a Basin Plan prohibition ratherthan the establishment of a new rule requiring the
installation of pollution control equipment, or a performance standard or treatment
requirement that necessitates a method of compliance.

The following section presents the alternatives considered: the Preferred Alternative
(i.e., this proposed amendment to the Basin Plan), the Numeric Objective, and a No
Action Alternative. This section also includes the environmental checklist and analysis
for the propesed Basin Plan amendment, and includes the required analyses mentioned
above. The explanation following the checklist provides details concerning the
environmental impact assessment. The CEQA analysis below concludes that the
adoption of the proposed Basin Plan amendment may have significant environmental
impacts.

Alternatives Considered to satisfy requirements of CCR title 23, section 3777

Preferred Alternative. The Preferred Alternative is the adoption of the Basin Plan
amendments incorporating the changes discussed in this report. The Basin Plan
amendments are needed to specifically provide for regulatory authority and functions of
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the Lahontan Water Board to authorize aquatic pesticide use, and to protect the
beneficial uses of water in the Lahontan Region.

Chemical Specific Numeric Water Quality Alternative. This alternative would create
water quality objectives for selected aquatic pesticides. Aquatic pesticides would be
chosen based on Water Board understanding of the Lahontan Region, the probable
needs for pesticide use, the pesticide’s toxicity and acceptance by the Lahontan
Region’s applicator community. Possible targets for which aquatic pesticides would be
chosen include aquatic vegetation (algae, vascular plants), fish, and mosquitoes. One
advantage to pursuing development of numeric water quality objectives for pesticides is
the transparency the approach would provide for the Water Board and for the public.
Transparency would be achieved by identifying which aquatic pesticides-in specific
concentrations, and which project types would be allowed for each pesticide in the
Lahontan Region.

A benefit of the numeric objectives alternative is that it would lessen some potential
impacts to the environment. The numeric objectives could be based on USEPA Ambient
Water Quality Criteria, if available. If USEPA Ambient Water Quality Criteria are
unavailable, USEPA’s Office of Pesticides’ Ecotoxicity Database could be used to
develop numeric objectives. For constituents that do not have Ambient Water Quality
Criteria, the numeric objective will be based on one-tenth of the lowest 50 percent
Lethal Concentration (LC50) obtained from USEPA’s Office of Pesticides’ Ecotoxicity
Database for the protection of the most sensitive freshwater aquatic species.

Under this alternative there would not be a prohibition on application of aquatic
pesticides to water. Pesticide application to water would be regulated through individual
or general Waste Discharge Requirements or NPDES permits. The use of other
chemicals may or may not be allowed, subject to meeting the existing narrative and
numeric water quality objectives set forth in the Basin Plan.

The Water Board elected against the Chemical Specific Objectives Alternative after
considering a number of drawbacks to its approach. The aquatic pesticides with specific
water quality objectives would be given preference by the user community and there
would be no incentive to use new or existing chemicals not listed in the Basin Plan if
they are later found to have less potential for adverse affects on the environment than
those included in this alternative. This preference is for two reasons. First, project
proponents will want to avoid the burden inherent in processing a basin plan
amendment for the use of a chemical with no water quality objective. Second, it is likely
that the Water Board would need to issue an individual NPDES permit or amend an
existing permit, further delaying the proposed project.

The Lahontan Region and its waters are the most diverse in California. It contains the
highest and lowest points in the lower forty-eight states, and includes regions that
receive some of the most and some of the least precipitation in the country.
Correspondingly, the region has freshwater alpine lakes and streams, saline water
bodies, and desert washes. The variability of environmental conditions in the Lahontan
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Region results in a wide difference among waters in physical-chemical properties (e.g.,
salinity, temperature, selenium, dissolved oxygen), a situation that would make it difficult
to establish consistent pesticide water quality objectives that are protective of beneficial
uses. Some aquatic life species may be affected by a minimal amount of pesticide or
adjuvant”, while some types of aquatic life may hardly be affected by a relatively high
concentration chemical application. A particular numeric objective may be too low for
efficacy in some waters and too high for protection of beneficial uses in other waters. To
pursue a Chemical Specific Numeric Water Quality Alternative and develop numeric
objectives for specific chemicals that would address these concerns would be
prohibitive in terms of Water Board resources consumed.

No Action Alternative. The No Action alternative means that the Lahontan Water
Board would not adopt the Basin Plan amendments. The Lahontan Water Board would
not have discretionary authority to allow legitimate applications of aquatic pesticides.
Such uses include vector control, protection of public health and safety, and control of
aquatic invasive species. Additionally, under the No Action alternative, the existing
water quality objective remains. The existing objective, as discussed above, is
ambiguous and does not provide regulatory predictability due to advances in detection
technologies.

* Defined in Attachment 1 - Definitions
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Environmental Checklist

. Background

Project Title:

Contact Persons:

Project Description:

Basin Plan Amendment for Regionwide Pesticide Prohibition
with Conditional Exemption Criteria

Daniel Sussman or Mary Fiore-Wagner

The project is adoption by the Lahontan Regional Water Quality
Control Board (Water Board) of an amendment to the Water
Quality Control Plan for the Lahontan Region (Basin Plan) that
will replace the existing regionwide water quality objective for
pesticides by establishing a regionwide prohibition for pesticide
application to water. The proposed amendment allows the
Water Board to grant exemptions to the proposed pesticide
prohibition provided specific project conditions and criteria are
satisfied on a project-by-project basis.

Il. Environmental Impacts

The environmental factors checked below could be potentially affected by this project.
See the checklist on the following pages for more details.

O

X

Aesthetics
Biological Resources

Greenhouse Gas
Emissions

Land Use/Planning
Population/Housing

Transportation/Traffic

O Agriculture and Forestry Resources O Air Quality

| Cultural Resources O Geology/Soils

Hazards & Hazardous Materials Hydrology/Water Quality

0a Mineral Resources O Noise

O Public Services O Recreation

O Utilities/Service Systems Mandatory Findings of
Significance
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Issues (and Supporting Information Sources): Significant Mitigation Significant Impact

1.

Impact Incorporated Impact

AESTHETICS. Would the project:

a) Have a substantial adverse effect on a scenic vista? O O O

b) Substantially damage scenic resources, including, but not O O O
limited to, trees, rock outcroppings, and historic buildings
within a state scenic highway?

¢) Substantially degrade the existing visual character or quality O O O
of the site and its surroundings?

d) Create a new source of substantial light or glare that would O O O

adversely affect day or nighttime views in the area?

a-d) The project will not affect scenic vistas, as no viewsheds will be impeded. No
scenic resources will be damaged. Use of aquatic pesticides may improve scenic
resources by removing the presence of nuisance species from aesthetically pleasing
waters. Pesticide applications could temporarily create unsightly areas of dead
vegetation, floating dead aquatic organisms, etc. Mitigation measures will require
removal and disposal of dead plants and animals from water to the extent feasible. No
light sources or reflective structures will be constructed as a result of this project.

2. AGRICULTURAL AND FOREST RESOURCES. In determining whether impacts to agricultural
resources are significant environmental impacts, lead agencies may refer to the California Agricultural
Land Evaluation and Site Assessment Model (1997).prepared by the California Department of
conservation as an optional model to use in assessing impacts on agriculture and farmland. In
determining whether impacts to forest resources, including timberland, are significant environmental
effects, lead agencies may refer to information compiled by the California Department of Forestry and
Fire Protection regarding the state’s inventory of forest land, including the Forest and Range
Assessment Project and the Forest Legacy Assessment project; and forest carbon measurement
methodology provided in Forest Protocols adopted by the California Air Resources Board. Would the
project:

a) Convert Prime Farmland, Unique Farmland, or Farmland of O O O
Statewide Importance (Farmland), as shown on the maps
prepared pursuant to the Farmland Mapping & Monitoring
Program of the California Resources Agency, to non-
agricultural uses?

b) Conflict with existing zoning for agricultural use, or a O O O
Williamson Act contract?

c) Conflict with existing zoning for, or cause rezoning of, forest O O O
land (as defined in Public Resources Code section 12220(g))
or timberland (as defined by Public Resources Code section
4526)?

d) Resultin the loss of forest land or conversion of forest land to O O O
non-forest use?

e) Involve other changes in the existing environment which, due

to their location or nature, could result in conversion of | O O
Farmland, to non-agricultural use or conversion of forest land
to non-forest use?
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a-e) Adoption of this action will not result in the loss of farmland or forest lands or the
conversion of farmland to non-agricultural use or forest land to non forest use. The
action will not affect existing zoning for agriculture or forest land or timberland.

3. AIR QUALITY. Where available, the significance criteria established by the applicable air quality
management or air pollution control district may be relied upon to make the following determinations.
Would the project:

a) Conflict with or obstruct implementation of the applicable air O O O
quality plan?

b) Violate any air quality standard or contribute substantially to
an existing or projected air quality violation?

O
(x|

x]
O

O
c) Expose sensitive receptors to substantial pollutant O

concentrations?
O

O
O
d) Result in a cumulatively considerable net increase of any O
criteria pollutant for which the project region is non-attainment
under an applicable federal or state ambient air quality
standard (including releasing emissions that exceed
quantitative thresholds for ozone precursors)?

O
[x]

e) Create objectionable odors affecting a substantial number of | O O
people?

a-b) Use of aquatic pesticides will not conflict with or obstruct implementation of any air
quality plan, or violate any air quality standard, as the use of aquatic pesticides will not
result in an increase of aerial emissions.

c) There is a possibility that some aquatic pesticides will volatilize. The proposed
amendment (project) would regulate adulticide use for vector control, in which aquatic
pesticides are sprayed in the air to kill adult mosquitoes. This method is covered by the
project language because of the potential for pesticide drift to water, and for consistency
with the Statewide General NPDES Permit for Vector Control which covers adulticides.
Additionally, criteria allowing use of adulticide requires that the least amount of pesticide
to be effective is used, that the public is notified, and that pesticide applicators are
regulated by the Department of Public Health, which imposes further regulation.

d) The project is not expected to result in a considerable net increase of criteria
pollutants, such as ozone, PMyo and PM , 5. Most criteria pollutants are related to
combustion engines and fugitive dust, rather than those with a potential origin of aquatic
pesticides. A review of the ten air quality districts in the Lahontan Region, as identified
on the California Air Resources Board website, indicate that no criteria air pollutants
potentially related to aquatic pesticide use are in non attainment.

e) For some projects, application of terrestrial or aquatic pesticides may produce
objectionable odors associated with chemical residues in the immediate vicinity of the
project site. Such odors will typically be very short lived, lasting until the chemicals
have sufficiently dissipated. Applicants are required to notify the potentially affected
public prior to application of aquatic pesticides.
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Decaying aquatic organisms, including dead plant material from aquatic herbicide
treatments, or dead fish from rotenone treatments, could also create offensive odors if
not cleaned up. The amendment includes the requirement that appropriate measures
be taken to remove and dispose of dead biomass to the extent feasible.

4. BIOLOGICAL RESOURCES. Would the project:

a) Have a substantial adverse effect, either directly or through O O O
habitat modifications, on any species identified as a
candidate, sensitive, or special status species in local or
regional plans, policies, or regulations, or by the DFG or
USFWS?

=)

Have a substantial adverse effect on any riparian habitat or O O O
other sensitive natural community identified in local or

regional plans, policies, regulations or by the DFG or

USFWS?

¢) Have a substantial adverse effect on federally-protected O O O
wetlands as defined by Section 404 of the federal Clean
Water Act (including, but not limited to, marsh, vernal pool,
coastal, etc.) through direct removal, filling, hydrological
interruption or other means?

e

Interfere substantially with the movement of any native O O O
resident or migratory fish or wildlife species or with

established native resident or migratory corridors, or impede

the use of native wildlife nursery sites?

e) Conflict with any local policies or ordinances protecting O O O
biological resources, such as a tree preservation policy or
ordinance?

f) Conflict with the provisions of an adopted Habitat O O O

Conservation Plan, Natural Community Conservation Plan, or
other approved local, regional, or state habitat conservation
plan?

a) One of the purposes of the project is to provide a tool, aquatic pesticides, to DFG
and USFWS to restore-and preserve threatened and endangered species. Aquatic
pesticides can be used to eliminate competing species and allow threatened and
endangered species to be restored. In this way, the project may actually increase the
ability for the DFG and USFWS to pursue mandates to de-list threatened and
endangered species.

The amendment requires that project specific monitoring programs evaluate the
magnitude and extent of potential impacts to any present threatened or endangered
species, as well as post project recovery of any non-target species. The evaluation
criteria included in the amendment requires that alternatives to pesticide use be
thoroughly evaluated and justification provided if alternatives are not to be implemented.
The evaluation of alternatives to chemical control must be included in the proposal and
accepted by the Water Board.

Pesticide use should be carefully considered whenever there is significant potential to
impact candidate, sensitive, or special status species, whenever toxicity to non-target
organisms is anticipated or where desirable animal species cannot be expected to
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recover. The proposed amendment requires projects to include pre-project biological
monitoring to identify potentially affected threatened and endangered species, and to
minimize potential for adverse effects to identified organisms. Additionally, it is probable
that were special status species identified, DFG would require the project to comply with
the provisions of California Fish and Game Code Sections 2050-2098, which specify
under which circumstances incidental take is permitted. Where a significant impact is
likely to occur and is unavoidable, a statement of overriding consideration in the CEQA
document for the site-specific project would be required.

b) The purpose of applying aquatic pesticides is for the long-term maintenance and
protection of beneficial uses (e.g. drinking water supply, freshwater habitat, restoration
and preservation of habitat that supports threatened and endangered species) and
public health. However, by definition aquatic pesticides are toxic to target species.
Application of aquatic pesticides can adversely affect wetlands if applied.in or near
wetlands at concentrations sufficient to injure or kill wetland plants or animals.
Application of aquatic pesticides to wetlands for vector control may have a substantial
adverse effect on sensitive natural communities, such as wetlands, by killing non target
larvae or by eliminating a food source for organisms that feed on mosquito larvae. The
review and evaluation of pesticide proposals takes into account the type of aquatic
pesticides, concentrations, and application methods to be used; the species present,
their sensitivity to the aquatic pesticides proposed, and their potential to recover.
Requests for exemption may be denied if the project proponent fails to demonstrate
how the project will meet exemption criteria, or if the Water Board decides that granting
an exemption is not in the best interest of the people. If a project specific CEQA
analysis identifies a potentially significant impact, then specific mitigation measures
must be identified by the project proponent, accepted by the Water Board, and
implemented as appropriate. For non-vector control related activities, alternatives to
chemical control measures must-be evaluated and used by the project proponent
instead of aquatic pesticides whenever feasible. The evaluation of alternatives to
chemical control must beincluded in the proposal and accepted by the Water Board.

c) The adoption of this action will not result in any filling or dredging of federal waters.

d) In some cases, the objective of pesticide use may be to eliminate or control
undesirable animals (for example, use of the fish toxicant rotenone by the California
Department of Fish and Game for fishery management purposes). Even when the
target organism is not an animal, depending on the pesticide used there may be some
toxicity to non-target organisms. Use of aquatic herbicides may, however, actually
improve habitat for native fish by eliminating invasive species that compete with the
native fish or by eliminating invasive aquatic plants that provide shelter for invasive fish
and out-compete native, habitat providing, flora. Following treatment and after
dissipation of pesticide residues, it is expected that non-target organisms have an
opportunity to replace organisms that have been removed.

* Defined in Attachment 1 - Definitions
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e) The project will not conflict with local policies or ordinance protecting wildlife
resources.

f) The Lahontan Region contains parts of the El Dorado County and Placer County.
Both the El Dorado County Integrated Natural Resources Management Plan, and the
Placer County Natural Community Conservation Plan apply to areas of these counties
on the west slope of the Sierras, outside of the Lahontan Region. The Lahontan Region
contains several Habitat Conservation Plans (HCPs) as determined by reviewing the
USFWS Ecosystem Conservation Online System’s Regional Summary Report on March
9, 2011. The HCPs address the following species: desert tortoise (Gopherus agassizii)
threatened, and the southwestern willow flycatcher (Empidonax traillii extimus),
endangered. The proposed amendment does not conflict with HCPs covering these
animals. A review of the recovery plans for the desert tortoise and southwestern willow
flycatcher indicates that the proposed amendment is not in conflict with the HCPs in the
Lahontan Region.

5. CULTURAL RESOURCES. Would the project:

a) Cause a substantial adverse change in the significance of a O O O
historical resource as defined in §15064.5?

b) Cause a substantial adverse change in the significance of an O O O
archaeological resource as defined in §15064.5?

c) Directly or indirectly destroy a unique paleontological O O O
resource or site or unique geologic feature?

d) Disturb any human remains, including those interred outside O O O

of formal cemeteries?

a-d) The use of aquatic herbicides should not adversely affect any archeological sites or
historic resources. By their nature, aquatic pesticides are used in water, whereas
archeological sites in the-Lahontan Region are characteristically in the uplands.

6. GEOLOGY and SOILS. Would the project:

a) Expose people or structures to potential substantial adverse O O O
effects, including the risk of loss, injury, or death involving:

i) Rupture of a known earthquake fault, as delineated in the O O O
most recent Alquist-Priolo Earthquake Fault Zoning Map
issued by the State Geologist for the area or based on
other substantial evidence of a known fault? Refer to
Division of Mines & Geology Special Publication 42.
ii) Strong seismic ground shaking? O O O
iii) Seismic-related ground failure, including liquefaction? O O O
iv) Landslides? O O O
b) Result in substantial soil erosion or the loss of topsoil? O O O
c) Be located on a geologic unit or soil that is unstable, or that O O O

would become unstable as a result of the project, and
potentially result in on- or off-site landslide, lateral spreading,
subsidence, liquefaction, or collapse?
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d) Be located on expansive soils, as defined in Table 18-1-B of O O O

the Uniform Building Code (1994), creating substantial risks
to life or property?

e) Have soils incapable of adequately supporting the use of O O O
septic tanks or alternate wastewater disposal systems where
sewers are not available for the disposal of wastewater?

a-e) This project concerns the application of aquatic pesticides to water. By its nature,
such actions do not influence structural integrity of soils, and so this project will not
increase vulnerability of adjacent lands to seismic activity, and will not affect soil
capabilities.

7. GREENHOUSE GAS EMISSIONS -- Would the project:
a) Generate greenhouse gas emissions, either directly or
indirectly, that may have a significant impact on the | O O
environment?

b) Conflict with any applicable plan, policy or regulation of an
agency adopted for the purpose of reducing the emissions of O ] O
greenhouse gases?

a) Aquatic pesticide projects and activities implemented as a result of the Basin Plan
amendment may generate significant greenhouse gas emissions. Some greenhouse
gas emissions, namely methane release, may result from the decay of vegetation
treated with aquatic herbicides. The proposed project requires that dead biomass, a
potential emission source, must be removed from the project area and disposed of at an
appropriate location. Disposal of dead biomass may include composting for use as a
soil amendment, or the biomass may be joined with the waste stream interred in
landfills. If composted, the composting process may occur in an enclosed facility that
can capture off-gassing, or in a bioreactor so that the gasses can be used for energy
production, displacing production from traditional carbon-based sources, however the
prescription of a disposal methodology is outside the bounds of Water Board authority
and it does not appear that there is another responsible agency for an aquatic pesticide
project that would require composting to be done in a way that captures the off gassing.

b) In the Lake Tahoe Basin, the Tahoe Regional Planning Agency’s Regional
Transportation Plan includes six policies that indirectly focus on reducing emissions of
greenhouse gases. These TRPA policies are goal statements, including items such as
encouraging pedestrian transit oriented development, requiring design of
pedestrian/bicycle friendly communities, and using intelligent transportation systems to
increase use of alternative modes of transportation. These policies will not be affected
by this Basin Plan amendment, as transportation changes will not result from aquatic
pesticide projects which may be proposed under the amendment’s conditions and
criteria. The greenhouse gasses associated with vehicle travel related to
implementation and monitoring of aquatic pesticide projects is expected to be less than
significant.
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8. HAZARDS and HAZARDOUS MATERIALS. Would the project:

a) Create a significant hazard to the public or the environment O O O
through the routine transport, use, or disposal of hazardous
materials?

b) Create a significant hazard to the public or the environment O O O

through reasonably foreseeable upset and accident
conditions involving the release of hazardous materials into
the environment?

¢) Emit hazardous emissions or handle hazardous or acutely O O O
hazardous materials, substances, or waste within %2 mile of
an existing or proposed school?

e

Be located on a site which is included on a list of hazardous O O O
materials sites compiled pursuant to Government Code

§65962.5 and, as a result, would it create a significant hazard

to the public or to the environment?

e

For a project located within an airport land use plan or, where
such a plan has not been adopted, within two miles of a
public airport or a public use airport, would the project result
in a safety hazard for people residing or working in the project
area?

f) For a project within the vicinity of a private airstrip, would the O O O
project result in a safety hazard for people residing or working
in the project area?

Impair implementation of or physically interfere with an
adopted emergency response plan or emergency evacuation %
o O O O

(o]
=2

>
=

Expose people or structures to a significant risk of loss,

injury, or death involving wildland fires, including'where <
wildlands are adjacent to urbanized areas or where . O O
residences are intermixed with wildlands?

a, b) The use of aquatic pesticides requires transport of the aquatic pesticides to the
implementation site. The transportation and handling of concentrated pesticides
involves some risk of accident, upset, and release of chemicals. Individual projects will
need to identify and implement mitigation measures to reduce this risk to less than
significant levels, such as limiting hours of operation or limiting vehicle trips for transport
or disposal. Pesticide applicators are required to submit spill contingency plans and are
required to-be trained and licensed pesticide applicators.

This action includes reasonably foreseeable intentional release of aquatic pesticides
into the environment. The release of aquatic pesticides into the environment will be
intentional and not accidental. Individual projects will need to incorporate mitigation
measures to substantially reduce the risk of accidental release. Exemption criteria
include the requirement that transport and application methods protect water quality and
that the project includes spill contingency plans. Additionally, the Basin Plan
amendment language requires that the least amount of effective pesticide be used, and
that alternatives to chemical means are employed whenever alternative means would
provide an effective method, and that the pesticide is applied according to the FIFRA
label.
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Examples of mitigation techniques may include: a requirement that trained personnel be
in attendance at all times during pesticide applications; use of secondary containment
where appropriate; and preparation of a Spill Contingency Plan addressing spill
prevention and cleanup measures. Additionally, the amendment includes the criteria to
notify the public of a pesticide implementation. Notification may include posting signage
to prevent human access to the treatment area.

c) It is conceivable that the use of aquatic pesticides will be proposed within a ¥4 mile of
a school, which would require the handling of hazardous aquatic pesticides within that
proximity of a school. Notifying the public of a treatment event is a requirement of the
exemption criteria. The Water Board may refuse to grant an exemption request if it
judges the project a danger to the school and not in the best interest of the people of
California. Mitigation for these instances could include a requirement to stage and
implement a project only when school is not in session.

d) The use of aquatic pesticides will be, by definition, in water, and is not expected to be
located in hazardous materials sites.

e, f) Aquatic pesticide projects proposed following adoption of this Basin Plan
amendment could conceivably be in proximity to a public or private airport. Any such
project would focus on the use of aquatic pesticides in water. The pesticide user would
be trained in applying aquatic pesticides to water, FIFRA labels must be followed, and
contingency and spill containment plans would be in place. The use of the aquatic
pesticides would not affect people working in the vicinity, unless their work required
contact with the water treated. In this case, the application of aquatic pesticides to water
should be coordinated with the workers to make sure that their job duties and timing do
not conflict with the pesticide implementation.

g) Aquatic pesticide projects proposed under the requirements of the Basin Plan
amendment will not impede emergency access or conflict with the implementation of
any emergency response plan. The project may result in limited or one time access to
project sites, but this limited need for access is not expected to block ingress or egress
routes.

h) All projects proposed under the amendment requirements involve the use of aquatic
pesticides as applied to water. They will not affect terrestrial vegetation or structures
and will not increase risk of wildfire.

9. HYDROLOGY and WATER QUALITY. Would the project:

a) Violate any water quality standards or waste discharge O O O
requirements?

b) Substantially deplete groundwater supplies or interfere O O O
substantially with groundwater recharge such that there
would be a net deficit in aquifer volume or a lowering of the
local groundwater table level (e.g., the production rate of pre-
existing nearby wells would drop to a level which would not
support existing land uses or planned uses for which permits
have been granted)?
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c) Substantially alter the existing drainage pattern of the site or O O O

area, including through the alteration of the course of a
stream or river, in a manner which would result in substantial
erosion or siltation on- or off-site?

d) Substantially alter the existing drainage pattern of the site or O O O
area, including through the alteration of the course of a
stream or river, or substantially increase the rate or amount of
surface runoff in a manner which would result in flooding on-
or off-site?

e) Create or contribute runoff water which would exceed the O O O
capacity of existing or planned stormwater drainage systems
or provide substantial additional sources of polluted runoff?

f) Otherwise substantially degrade water quality? O O O

g) Place housing within a 100-year flood hazard area as O O o
mapped on a federal Flood Hazard Boundary or Flood
Insurance Rate Map or other flood hazard delineation map?

h) Place within a 100-year flood hazard area structures which O O O
would impede or redirect flood flows?

i) Expose people or structures to a significant risk of loss, | O O
injury, or death involving flooding, including flooding as a
result of the failure of a levee or dam?

j) Inundation by seiche, tsunami, or mudflow? O O O

a) Application of aquatic pesticides by definition involves a discharge of chemicals into
surface waters, including pesticide active ingredients and non-active “inert” ingredients
such as emulsifiers and dispersants that may be present in the pesticide formulation.
The use of aquatic pesticides may result in the temporary violation of water quality
standards, including toxicity, and may temporarily impact beneficial uses, such as Cold
Freshwater Habitat (COLD), Water Contact Recreation (REC-1), and Municipal and
Domestic Supply (MUN). If not removed following herbicide treatments, dead plant
material can affect water quality by lowering dissolved oxygen levels. Different
pesticide products vary in their respective persistence, toxicity, and environmental fate.
The Basin Plan amendment may allow temporary exceedence of narrative and numeric
water quality objectives for projects given an exemption to the prohibition on aquatic
pesticides.

Individual aquatic pesticide projects will be subject to environmental documentation and
review requirements, and evaluation under the proposed Basin Plan amendments, on
an individual project (or programmatic) basis. For water quality impacts, this review and
evaluation must take into account persistence in waters and sediments, toxicity to
humans and other organisms, and environmental fate including the potential for
bioaccumulation. The criteria for evaluating projects under the proposed Basin Plan
amendments stipulate aquatic pesticide applications cause no long-term impairment of
beneficial uses. The criteria require that alternatives to pesticide use must be
thoroughly evaluated and implemented when feasible. The criteria also require that the
lowest possible effective pesticide concentration be used, that the smallest practicable
area be treated, that a monitoring plan accepted by the Water Board be followed, and
that BMPs be identified and implemented as appropriate to minimize water quality

38
08-00053



Less Than
Potentially Significant With Less Than No

Issues (and Supporting Information Sources): Si?ﬂ;‘g;’sm In’\él(i)t:gca):i:tg g Siﬁ»ggfgm Impact

impacts. Even with these requirements, the temporary violation of water quality
objectives cannot necessarily be avoided in each and every project.

b-e) The use of aquatic pesticides will not deplete groundwater supplies or interfere with
groundwater replenishment. The application of aquatic pesticides is not a consumptive
use of the waters, and does not create any impermeable layer that prevents
groundwater recharge. No dredge, fill, or alteration of stream path will occur to apply
aquatic pesticides, and the application of aquatic pesticides will not increase runoff or
risk of flooding.

f) The impacts of this amendment, and reasonably foreseeable associated aquatic
pesticide use, are thoroughly disclosed and highlighted in this checklist. Water quality
will not be substantially degraded in ways other than those discussed, in section 9a
above. Any additional impacts on water quality are not expected to be significant.

g-j) No construction will be permitted from either direct or indirect impacts of this
amendment, so no structures will be created and no levees or dams will be constructed
or altered. The use of aquatic pesticides will not increase the risk of inundation by flood,
seiche, tsunami, or mudflow, as no topographic or bathymetric changes to the
environment will occur from pesticide applications to water.

10. LAND USE AND PLANNING. Would the project:
a) Physically divide an established community? O

O
O
[x]

b) Conflict with any applicable land use plan, policy, or O
regulation of an agency with jurisdiction overthe project
(including, but not limited to, the general plan, specific plan,
local coastal program, or zoning ordinance) adopted for the
purpose of avoiding or mitigating an environmental effect?

O
O
x]

c¢) Conflict with any applicable habitat conservation plan or O O O
natural community conservation plan?
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a, b) The application of aquatic pesticides would not physically divide a community. The
action proposes to change a regulation of the Water Board, but will not otherwise
conflict with any regulations of any agencies with overlapping jurisdiction to the Water
Board.

c) The Lahontan Region contains parts of the El Dorado County and Placer County.
Both the El Dorado County Integrated Natural Resources Management Plan, and the
Placer County Natural Community Conservation Plan apply to areas of these counties
on the west slope of the Sierras, outside of the Lahontan Region. The Lahontan Region
contains several Habitat Conservation Plans (HCPs) as determined by reviewing the
USFWS Ecosystem Conservation Online System’s Regional Summary Report on March
9, 2011. The HCPs address the following species: desert tortoise (Gopherus agassizii)
threatened, and the southwestern willow flycatcher (Empidonax traillii extimus),
endangered. The proposed amendment does not conflict with HCPs covering these
animals. A review of the recovery plans for the desert tortoise and southwestern willow
flycatcher indicates that the proposed amendment is not in conflict with the HCPs in the
Lahontan Region.

11. MINERAL RESOURCES. Would the project:

a) Resultin the loss of availability of a known mineral resource O O O
that would be of future value to the region and the residents
of the State?

b) Result in the loss of availability of a locally-important mineral O O O
resource recovery site delineated on a local general plan,
specific plan, or other land use plan?

a, b) The use of aquatic episodes will not impact mineral resources of the region, nor
any mineral resource recovery sites, as all potential projects would be in water.

12. NOISE. Would the project result.in:

a) Exposure of persons to, or.generation of, noise levels in O O O
excess of standards established in the local general plan or
noise ordinance, or applicable standards of other agencies?

b) Exposure of persons to, or generation of, excessive O O O
groundborne vibration or groundborne noise levels?

c) A substantial permanent increase in ambient noise levels in O O O
the project vicinity above levels existing without the project?

d) A substantial temporary or periodic increase in ambient noise O O O
levels in the project vicinity above levels existing without the
project?

e) For a project located within an airport land use plan or, where O O O

such a plan has not been adopted, within two miles of a
public airport or public use airport, would the project expose
people residing in or working in the project area to excessive
noise levels?

f) For a project within the vicinity of a private airstrip, would the O O O
project expose people residing in or working in the project
area to excessive noise levels?
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a, b) Applying aquatic pesticides to water is not a noise-intensive undertaking and is not
expected to exceed noise standards. Similarly, it does not result in ground vibration.

c) Pesticide applications are, by their nature, temporary. The application of a pesticide
to water does not result in permanent increases in ambient noise levels. Once applied,
the application process ceases and the pesticide works to kill the target species.

d) Applying aquatic pesticides to water is not a noise-intensive undertaking. Temporary
increases in ambient noise levels may occur if access vehicles travel to a remote or
naturally quiet area, but the duration of the increase and actual increase in noise is not
expected to result in a substantial increase in noise levels.

e) The use of aquatic pesticides does not contribute to or increase noise associated
with air traffic or airstrips.

13. POPULATION AND HOUSING. Would the project:

a) Induce substantial population growth in an area either directly O O O
(e.g., by proposing new homes and businesses) or indirectly
(e.g., through extension of roads or other infrastructure)?

b) Displace substantial numbers of existing housing, O O O
necessitating the construction of replacement housing
elsewhere?

c) Displace substantial numbers of people, necessitating the O O O

construction of replacement housing elsewhere?

a-c) No element of this project will result in an increased population, induce population
growth, nor will the project displace existing housing or residents. No construction and
no increase in infrastructure will result from this project.

14. PUBLIC SERVICES. Would the project result in substantial adverse physical impacts associated with
the provision of new or physically altered governmental facilities, the construction of which could
cause significant environmental impacts, in order to maintain acceptable service rations, response
times or other performance objectives for any of the public services:

a) Fire protection? O O O
b) Police protection? | O O
c) Schools? O O O
d) Parks? O O O
e) Other public facilities? O O O

a-e) Projects that propose the use of aquatic pesticides will not result in the construction
or physical alteration of any government facilities.
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15. RECREATION. Would the project:

a) Increase the use of existing neighborhood and regional parks O O O
or other recreational facilities such that substantial physical
deterioration of the facility would occur or be accelerated?

b) Include recreational facilities or require the construction or O O O
expansion of recreational facilities that might have an
adverse physical effect on the environment?

a, b) The project will not increase the use of recreation facilities nor require the
expansion of recreational facilities to meet an increase in recreation demand resulting
from the project.

16. TRANSPORTATION / TRAFFIC. Would the project:

a) Exceed the capacity of the existing circulation system, based O O =
on an applicable measure of effectiveness (as designated in
a general plan policy, ordinance, etc.), taking into account all
relevant components of the circulation system, including but
not limited to intersections, streets, highways and freeways,
pedestrian and bicycle paths, and mass transit?

b) Conflict with an applicable congestion management program, O O O
including, but not limited to level of service standards and
travel demand measures, or other standards established by
the county congestion management agency for designated
roads or highways?

c) Resultin a change in air traffic patterns, including either an O O O
increase in traffic levels or a change in location that results in
substantial safety risks?

d) Substantially increase hazards due to a design feature (e.g., O O O
sharp curves or dangerous intersections) or incompatible
uses (e.g., farm equipment)?

e) Result in inadequate emergency access? O O O

f) Conflict with adopted policies, plans, or programs supporting O O O
alternative transportation (e.g., bus turnouts, bicycle racks)?

a, b, d, e, f) The project will not result in a burden to transportation infrastructure,
impede emergency access, or conflict with any transportation plans or policies that
support alternative transportation. The project may result in limited one time or limited
time access 1o project sites, but this limited need for access will not substantially burden
the road system with congestion.

c) Aquatic pesticides do not require aerial pesticide dispersant. Some vector control
organizations may apply larvicide aerially to kill adult mosquitoes, but this would not be
a change from current vector control activities and, as a result, would not result in
increased air traffic levels.

17. UTILITIES AND SERVICE SYSTEMS. Would the project:

a) Exceed wastewater treatment requirements of the applicable O O O
Regional Water Quality Control Board?
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Impact Incorporated Impact
b) Require or result in the construction of new water or O O O

wastewater treatment facilities or expansion of existing
facilities, the construction of which could cause significant
environmental impacts?

¢) Require or result in the construction of new storm water O O O
drainage facilities or expansion of existing facilities, the
construction of which could cause significant environmental
impacts?

e

Have sufficient water supplies available to serve the project O O O
from existing entitlements and resources, or are new or
expanded entitlements needed?

&

Result in a determination by the wastewater treatment O O O
provider that serves or may serve the project that it has

adequate capacity to serve the project’s projected demand in

addition to the provider’s existing commitments?

f) Be served by a landfill with sufficient permitted capacity to O O O
accommodate the project’s solid waste disposal needs?

g) Comply with federal, state, and local statutes and regulations a | O
related to solid waste?

a) The project is not expected to result in exceedence of wastewater treatment
requirements, because aquatic pesticides applied to surface waters are expected to
dissipate and breakdown over time and will not require treatment at a wastewater
treatment plant. Project proponents must implement proper storage and handling of
chemicals to prevent discharges to wastewater collection systems in amounts that
would exceed existing treatment capabilities.

b, e) The use of aquatic pesticides will not result in an increase of consumptive water
use and so will not cause a need for the expansion of new water or wastewater
facilities. The project will not burden wastewater treatment facilities, as it will not add
water to existing wastewater infrastructure.

c) No construction or.increase in impervious coverage will result from the use of aquatic
pesticides, and so-no new or expanded storm water drainage facilities will be required.

d) The use of aquatic pesticides will not require new water supplies. In some cases
water may be used to create a pesticide solution of a particular dilution prior to
application, but the water used in these instances will not require expansion of water
facilities and will be a temporary need. Existing resources will be sufficient for these
actions. Additionally, as required by the prohibition exemption criteria, project applicants
must inform and coordinate pesticide application activities with potentially affected water
purveyors.

f) The use of aquatic pesticides may result in dead flora or fauna that may need removal
to deal with odor issues as described in item 3, Air Quality, above. The potential need
for disposal of this biomass is not expected to cause capacity issues with any landfills
used.
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g) The generation of solid waste, namely biomass in need of disposal, should not be
significant and therefore should not affect compliance with federal, state, and local
statutes and regulation related to solid waste.

18. MANDATORY FINDINGS OF SIGNIFICANCE.

a) Does the project have the potential to degrade the quality of O O O
the environment, substantially reduce the habitat of a fish or
wildlife species, cause a fish or wildlife population to drop
below self-sustaining levels, threaten to eliminate a plant or
animal community, reduce the number or restrict the range of
a rare or endangered plant or animal or eliminate important
examples of the major periods of California history or
prehistory?

RS

Does the project have impacts that are individually limited, O O O
but cumulatively considerable? ("Cumulatively considerable"

means that the incremental effects of a project are

considerable when viewed in connection with the effects of

past projects, the effects of other current projects, and the

effects of potential future projects)

c) Does the project have environmental effects that will cause O O O
substantial adverse effects on human beings, either directly
or indirectly?

a) Aquatic pesticides are chemicals designed to eliminate or control undesirable target
organisms, including plants and animals. Depending on the pesticide’s specificity and
concentration used, non-target organisms may also be harmed to some extent. The
use of herbicides may affect habitat by killing plants that provide food or shelter, or that
physically support habitat (for example by providing shade or dissolved oxygen).

Use of aquatic pesticides may cause a fish or wildlife population to drop below self
sustaining methods. The use of the pesticide, by definition, usually has a goal of
eliminating or severely depleting a population of a plant or animal species. This may be
true if the DFG is eliminating an invasive species or an introduced fish species that is
outcompeting an endangered or threatened species. In these events, the goal of the
pesticide use is to restore ecosystem integrity, water quality, and associated beneficial
uses. Often not using aquatic pesticides may result in degradation of these values. The
requirements of pesticide applications in the amendment include the use of non-
chemical measures when effective prior to the use of chemical aquatic pesticides, and
the use of the least amount of pesticide reasonably effective.

Pesticide applications that may be allowed pursuant to the requirements in the
amendment language will not eliminate important examples of major periods of
California history or prehistory because the use of aquatic habitats will not alter the
physical properties of the environment.

By definition, application of aquatic pesticides involves a discharge of chemicals
expected to temporarily degrade water quality. Persistence depends on several factors
including the specific pesticide used, the concentration used, and environmental factors
such as temperature and light availability. The proposed Basin Plan amendments
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provide for project-specific evaluation designed to disallow projects presenting a
forseeable long-term environmental risk. Pesticide projects will also be subject to
environmental documentation and review requirements, on an individual project (or
programmatic) basis.

b) Each project will be considered by the Water Board on its individual needs and merits
and will undergo environmental analysis. The potential use of aquatic pesticides in
various waterways keeps the effects on the environment geographically separate.
Additionally, after initial use, the aquatic pesticides are expected to break down, further
reducing the impacts of repeated applications to individual waterways. It is not
anticipated that the quantity of pesticide projects, and the timing of project
implementation, will result in an overall trend of decreased water quality and adversely
affected beneficial uses regionwide. For these reasons, and the restrictions on aquatic
pesticide use in the amendment, the cumulative impact of the adoption of this project is
less than significant.

c) The proposed action has the potential to result in environmental effects that may
adversely affect human beings, either directly or indirectly. Pesticide projects allowed
under this amendment may cause a temporary water supply loss when source waters
are affected by pesticide application. Project proponents are required to coordinate with
potentially affected water purveyors and provide potable drinking water where
necessary.

Pesticide projects may cause a temporary loss of recreational opportunities (e.g.,
fishing, swimming). These impacts to.recreation are likely to occur during all of a
pesticide project’s duration or a part thereof. For example, pesticide projects could
temporarily affect the use of such recreational access points as boat ramps, public
beaches, and fishing piers. Impacts that could occur may include temporary closures
during the pesticide treatment. These potential impacts could be mitigated by limiting
implementation to seasons with little or no use of these recreational facilities, by
strategically applying aquatic pesticides to a treated water with staggered applications
at different locations within the water, or redirecting the public to other similar facilities
nearby and by adequately noticing the public about the temporary closure of a public
facility.

Long-term impacts or substantial adverse impacts to humans can potentially arise as a
result of improper use or spill of aquatic pesticides. The risk is minimized when aquatic
pesticides are applied by trained and qualified applicators according to label directions
and pursuant to requirements of the California Department of Pesticide Regulation and
the County Agricultural Commissioners’ Offices. As part of the pesticide registration
process, USEPA and the California Department of Pesticide Regulation (DPR), evaluate
data submitted by registrants to assure that a product used according to label
instructions will cause no harm (or "adverse impact") on non-target organisms that
cannot be reduced (or "mitigated") with protective measures or use restrictions.
Nevertheless, the long-term environmental effects of a specific pesticide cannot always
be precisely predicted in every situation.

45
08-00060



Less Than

Potentially Significant With Less Than No
Issues (and Supporting Information Sources): S'?ﬂ;‘gg’gm ln’\:(')t:g(a)tr':tg ’ S'I%':g:’;m Impact

Prepared By:

Mary Fiore-Wagner Date
Environmental Scientist

Daniel Sussman Date
Environmental Scientist

Reviewed by:

Lauri Kemper Date
Assistant Executive Officer

Authority: Public Resources Code Sections 21083, 21084, 21084.1, and 21087.

Reference: Public Resources Code Sections 21080(c), 21080.1, 21080.3, 21082.1, 21083, 21083.1 through 21083.3,
21083.6 through 21083:9, 21084.1; 21093, 21094, 21151; Sundstrom v. County of Mendocino, 202 Cal. App. 3d 296 (1988);
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Findings and Statement of Overriding Considerations

Findings

The Water Board identified the following potentially significant impacts and impacts
mitigated to a less than significant level associated with the proposed basin plan
amendment. Pursuant to California Code of Regulations (CCR), Title 14, Section
15091 (a), the Water Board must make one or more of the following findings for each of
these identified significant impacts.

1) Changes were made to the project to mitigate or avoid the significant effect, as
identified in the EIR or equivalent Substitute Environmental Document (SED).

2) Such changes or alterations are within the responsibility and jurisdiction of another
public agency, and not the agency making the finding. Such changes have been
adopted by such other agency, or can and should be adopted by another agency.

3) Specific economic, legal, social, or technological or other considerations make
infeasible the mitigation measure or project alternative identified in the EIR or SED.

The following impact categories are “Less Than Significant with Mitigation
Incorporated” as identified in the Environmental Checklist. For these environmental
impacts, changes were made to the project to mitigate or avoid the significant effect
[CCR Section 15091 (a)(1)]. The mitigation measures that are required in, or
incorporated into, the project will be fully enforceable through permit conditions or other
measures (criteria and control measures that must be satisfied prior to consideration for
an exemption).

AESTHETICS — SUBSTANTIALLY DEGRADE EXISTING VISUAL CHARACTER

The Water Board finds that pesticide applications could temporarily create unsightly
areas of dead vegetation, floating dead aquatic organisms, etc., but that changes were
made to the project to mitigate or avoid this potentially significant effect, as identified in
the SED. The mitigation includes removal and disposal of dead plants and animals from
water to the extent feasible. Based on this, the Water Board finds that the impact
caused to aesthetic resources from dead vegetation or floating dead aquatic organisms
is reduced to less than significant.

AIR QUALITY — EXPOSURE OF SENSITIVE RECEPTORS

The Water Board finds that there is a possibility that some aquatic pesticides will
volatilize. Changes were made to the project to mitigate or avoid this potentially
significant effect, as identified in the SED. The mitigation requires that the planned
treatment protocol result in the minimum discharge of chemical substances that can
reasonably be expected for an effective treatment. Exposure to potential airborne
pollutants will also be minimized or avoided through implementation of the required
public notification plan. Though outside of the Water Board'’s jurisdiction, pesticide
applicators subject to this amendment must comply with requirements that regulate the
sale, storage, handling, and use of pesticides consistent with (1) label instructions
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approved by the United States Environmental Protection Agency (USEPA) under the
Federal Insecticide, Fungicide and Rodenticide Act (FIFRA), and (2) any Use Permits
issued by the CAC which incorporate permit conditions recommended by the
Department of Pesticide Regulation (DPR) and the California Department of Public
Health (DPH). Based on these mitigation requirements and control measures, the Water
Board finds that the impact caused by sensitive receptors being exposed to substantial
pollutant concentrations would be mitigated to less than significant.

AIR QUALITY — CREATE OBJECTIONABLE ODORS AFFECTING A SUBSTANTIAL
NUMBER OF PEOPLE

The Water Board finds that the proposed action could result in objectional odors
associated with pesticide residues in the immediate vicinity of the project site, or from
the decay of aquatic organisms targeted by aquatic pesticide treatments. Odors from
chemical residues will typically be very short lived, lasting until the chemicals have
sufficiently dissipated. A mitigating criterion of the proposed action is the requirement
that appropriate measures be taken to remove and dispose of dead biomass to the
extent feasible. Another mitigation is that applicants are required to notify the potentially
affected public prior to application of aquatic pesticides. Together these measures are
expected to mitigate the potential impacts of objectionable odors affecting a substantial
number of people to less than significant.

HAZARDS AND HAZARDOUS MATERIALS — CREATION OF HAZARD TO PUBLIC
OR ENVIRONMENT THROUGH TRANSPORT, USE, DISPOSAL OF HAZARDOUS
MATERIAL OR REASONABLY FORESEEABLE UPSET OR ACCIDENT

The Water Board finds there is potential for-a release of hazardous materials from the
proposed projects. Changes were made to the project to mitigate or avoid these
potential effects, as identified in the SED. The mitigation includes (1) submittal of spill
contingency plans to address proper transport, storage, spill prevention, and cleanup,
and (2) implementation of a public notification plan prior to the pesticide treatment.
Though outside of the Water Board'’s jurisdiction, pesticide applicators subject to this
amendment must comply with requirements that regulate the sale, storage, handling,
and use of pesticides consistent with (1) label instructions approved USEPA under
FIFRA, and (2) any Use Permits issued by the CAC which incorporate permit conditions
recommended by the DPR and the DPH. Additionally, the Basin Plan amendment
language requires the project proponent to consider and employ non-chemical control
measures whenever alternative means would provide an effective method. If aquatic
pesticides must be used, the planned treatment protocol must result in the minimum
discharge of aquatic pesticides that can reasonably be expected for effective treatment.
These mitigations are expected to lessen potential impacts from risk of release of
hazardous materials to the environment to less than significant.

The following impact categories are “Potentially Significant” as identified in the
Environmental Checklist. For these impacts there are mitigation measures available,
however, implementation of these mitigation measures are either not under the control
or discretion of the Water Board, but are within the responsibility and jurisdiction of other
(responsible) agencies [CCR Section 15091(a)(2)] and/or specific legal, social or
technological or other considerations make infeasible the mitigation measure or project
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alternative identified in the SED [CCR Section 15091(a)(3)]. A Statement of Overriding
Considerations is provided for these impacts, below.

BIOLOGICAL RESOURCES — SUBSTANTIAL ADVERSE EFFECT, DIRECTLY OR
THROUGH HABITAT MODIFICATIONS, ON ANY SPECIES IDENTIFIED AS A
CANDIDATE, SENSITIVE, OR SPECIAL STATUS SPECIES IN LOCAL OR
REGIONAL PLANS, POLICIES, OR REGULATIONS BY THE DFG OR USFWS

The Water Board finds that the proposed action may result in a substantial adverse
effect on special status species. Aquatic pesticide applications allowed under this
amendment must satisfy specific exemption criteria and permit conditions. The
exemption criteria require evaluation and monitoring of impacts to, and recovery of,
rare, threatened and endangered species. Compliance with these limits is intended to
allow some water quality degradation without unreasonably impairing beneficial uses.
The intent of pesticides is to kill biota. Though the overall and long-term goal of a
pesticide project may be to benefit biological resources, the actual use of aquatic
pesticides in fact unavoidably impacts biological resources in the short-term. The Water
Board recognizes that some pesticide projects, especially rotenone projects, will kill
non-target species. Once impacted by a pesticide project, damage to the aquatic
macroinvertebrate assemblage exists and recolonization to pre-project levels is
uncertain. The Water Board must weigh this risk when analyzing and deciding on
proposals for pesticide use. The Water Board finds that unavoidable impacts may occur
within the treatment area during pesticide application [(CCR Section 15091 (a)(3)].
Additionally, it is probable that were special status species identified, DFG would require
the project to comply with the provisions of California Fish and Game Code Sections
2050-2098, which specify under which circumstances incidental take is permitted.
Enforcement of this requirement is outside the jurisdiction of the Water Board [(CCR
Section 15091 (a)(2)]. Where a significant impact is likely to occur and is unavoidable, a
statement of overriding consideration in the CEQA document for the site-specific project
would be required.

BIOLOGICAL RESOURCES — HAVE A SUBSTANTIAL ADVERSE EFFECT ON ANY
RIPARIAN HABITAT OR OTHER SENSITIVE NATURAL COMMUNITY

The Water Board finds that the proposed action may result in a substantial adverse
effect to sensitive natural communities. The purpose of applying aquatic pesticides is for
the long-term maintenance and protection of beneficial uses (e.g., drinking water
supply, freshwater habitat, restoration and preservation of habitat that supports
threatened and endangered species) and public health. However, by definition aquatic
pesticides are toxic to target species and this toxicity has the potential to adversely
affect non-target species. For examples the application of aquatic pesticides to wetlands
for vector control may have a substantial adverse effect on sensitive natural
communities associated with wetlands by killing non-target species or by eliminating a
food source for organisms that feed on mosquito larvae. Though the Water Board may
deny project proposals that fail to demonstrate how the project will meet exemption
criteria, and the proposed action requires mitigations to limit impacts of the pesticide
applications, the primary intent of pesticide use being to kill organisms means that,
though substantially lessened, impacts to sensitive natural communities will not be
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avoided in each and every project [CCR Section 15091 (a)(3)].

GREENHOUSE GAS EMISSIONS — GENERATE GREENHOUSE GAS EMISSION
The Water Board finds that aquatic pesticide projects implemented as a result of the
Basin Plan amendment may generate significant greenhouse gas emissions. Some
greenhouse gas emissions, namely methane release, may result from the decay of
vegetation treated with aquatic herbicides. The proposed project requires that dead
biomass, a potential emission source, must be removed from the project area and
disposed of at an appropriate location. The proposed amendment does not specify
method of disposal, which is outside the bounds of the Water Board’s authority [CCR
Section 15091 (a)(2)]. If disposal of dead biomass involves composting, the composting
process may generate significant greenhouse gas emissions if it is not conducted in a
way that captures off gassing. Emissions could be captured if the composting process
occurred in an enclosed facility or in a bioreactor, where the emissions could be used
for energy production, but Water Board does not have the ability to dictate the disposal
methodology of the biomass, and it does not appear that there is any other responsible
agency with jurisdiction to require such disposal [CCR, section 15091 (a)(2)(3)].

HAZARDS AND HAZARDOUS MATERIALS — HANDLE HAZARDOUS OR ACUTELEY
HAZARDOUS MATERIALS, SUBSTANCES, OR WASTE WITHIN 2 MILE OF AN
EXISTING OR PROPOSED SCHOOL

The Water Board finds there is the possibility that pesticides may be handled within 4
mile of an existing or proposed school. This environmental checklist (Section 8.c.)
defines the use or handling of hazardous materials, such as pesticides, within a "2 mile
of a school as a potentially significant impact, and does not provide the discretion to
decide if the use of such materials is beneficial to the school and its users. While the
proposed amendment criteria require notification of the public about pesticide use,
notification is not in itself mitigation enough to reduce the potential impact of such a
possibility to a less than significant level. If a project were to be proposed in such
proximity to a school, the Water Board may negotiate a project schedule designed to
minimize risk of impact. Alternatively, the Water Board could deny an exemption request
as being not in thebest interest of the people of California, but such a decision is at the
discretion of the Water Board and the proposed amendment contains no requirement
for denial. Though these actions may substantially lessened the potential hazard
associated'with the handling of aquatic pesticides within %4 mile of a school, the
potential for-an adverse impact will not be avoided in each and every project [CCR
Section 15091 (a)(3)].

HYDROLOGY AND WATER QUALITY — VIOLATE ANY WATER QUALITY
STANDARDS

The Water Board finds that the proposed action may unavoidably violate water quality
standards. However, the benefits (protection of public health and ecological integrity) of
this proposed action outweigh the unavoidable adverse environmental effects, and such
adverse environmental effects are acceptable under the circumstances.
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Application of aquatic pesticides by definition involves a discharge of chemicals into
surface waters, including active ingredients that yield toxic effects on target organisms
and non-active “inert” ingredients that may be present in the pesticide formulation and
adjuvants which may be added to pesticides during an application event to increase
pesticide effectiveness. Individual aquatic pesticide projects will be subject to
environmental documentation and review requirements, and evaluation under the
proposed Basin Plan amendments, on an individual project (or programmatic) basis. For
water quality impacts, this review and evaluation must take into account persistence in
waters and sediments, toxicity to humans and other organisms, and environmental fate,
including the potential for bioaccumulation. The criteria for evaluating projects under the
proposed Basin Plan amendments stipulate aquatic pesticide applications cause no
long-term impairment of beneficial uses. The criteria require that alternatives to
pesticide use be thoroughly evaluated and implemented when feasible. The criteria also
require that the lowest possible effective pesticide concentration be used, that the
smallest practicable area be treated, that an approved monitoring-plan be followed, and
that BMPs be identified and implemented as appropriate to minimize water quality
impacts.

Within the area targeted for treatment, the discharge of an effective concentration of
aquatic pesticides may result in the temporary violation of water quality standards,
including toxicity, color, and chemical constituents. Additionally, beneficial uses, such as
Cold Freshwater Habitat (COLD), Water Contact Recreation (REC-1), and Municipal
and Domestic Supply (MUN), may be temporarily impacted during a pesticide treatment
event.

When an exemption to the pesticide prohibition is granted, and the discharge of aquatic
pesticides is permitted, the Water Board may also grant a short-term exemption to
narrative and numeric water quality objectives. For some pesticide application projects,
an exemption to the narrative and numeric water quality objectives is necessary to
effectively carry out the intent of the project. Though exemptions are granted to allow a
temporary excursion of water quality standards, the Water Board will only permit aquatic
pesticide discharges that incorporate control measures (as more fully described in the
SED, section 9.a.) to limit water quality degradation and impacts to beneficial uses to
the shortest time and within the smallest area necessary for project success. Any
exceedances of water quality standards within the treatment area are of such transient
nature that full- restoration of water quality, and thus protection of beneficial uses, is
achieved upon project completion. Even with these requirements, the temporary
violation of water quality objectives, though substantially lessened, will not be avoided in
each and every project [CCR Section 15091(a)(3)].

MANDATORY FINDINGS OF SIGNIFICANCE — POTENTIAL TO DEGRADE THE
QUALITY OF THE ENVIRONMENT, SUBSTANTIALLY REDUCE THE HABITAT OF A
FISH OR WILDLLIFE SPECIES, CAUSE A FISH WILDLIFE POPULATION TO DROP
BELOW SELF-SUSTAINING LEVELS, THREATEN TO ELIMNIATE A PLANT OR
ANIMAL COMMUNITY

The Water Board finds that the proposed action has the potential to degrade the quality
of the environment and cause harm to the habitat or a population of fish or wildlife
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species. By definition the use of the pesticide, usually has a goal of eliminating or
severely depleting a population of a plant or animal species. In some cases, habitat for
a species may be impacted if the habitat is an invasive aquatic plant, such as a bed of
Eurasian watermilfoil being targeted for control. The goal of pesticide uses covered by
this Basin Plan amendment is to protect and restore ecosystem integrity, water quality,
and associated beneficial uses. So, while a population will be impacted by the use of a
pesticide [CCR Section 15091(a)(3)], the impact will also be beneficial to the
environment. In fact, not using pesticides may result in degradation of these values.

MANDATORY FINDINGS OF SIGNIFICANCE — ENVIRONMENTAL EFFECTS THAT
WILL CAUSE SUBSTANTIAL ADVERSE EFFECTS ON HUMAN BEINGS, EITHER
DIRECTLY OR INDIRECTLY

The Water Board finds that the proposed action may indirectly result in. substantial
adverse effects on humans. The potential impacts to humans are indirect. Pesticide
projects allowed under this amendment may cause a temporary water supply loss when
source waters are treated, either to control an infestation of invasive species, harmful
algal blooms, biofouling of a water intake system, or another circumstance. Without the
pesticide treatment, the effects of the target species may prove worse than the
temporary effects of pesticide use. In these pesticide projects, the proposed
amendment’s exemption criteria require that project proponents coordinate with
potentially affected water purveyors and provide potable drinking water where
necessary. That coordination should reduce the potential impact to water supplies, but
the agreement reached by the coordinating parties is the purview of the water suppliers
[CCR Section 15091 (a)(2)].

Another way in which the proposed amendment may result in impacts to humans is by
causing a temporary loss of recreational opportunities (e.g., fishing, swimming). In these
cases mitigations, such as alternative recreation sites and projects timed to avoid peak
recreation times, help to minimize impact to humans, but do not eliminate the impact to
humans [CCR Section 15091 (a)(3)]. Additionally, the long-term benefits of such a
project outweigh the short term inconvenience of the impact to human recreational
opportunities.

Statement of Overriding Considerations

For the reasons stated below, the Water Board hereby finds that the anticipated long-
term benefits of the basin plan amendment outweigh and render acceptable the
potentially significant impacts that were unable to be mitigated to levels less than
significant, as identified above.

The Water Board recognizes that serious public health, safety, and economic
implications could result if the amendment is delayed and appropriate uses of aquatic
pesticides continue to be prohibited. When the amendment is in effect, it will be possible
for the Water Board to allow the conditional use of pesticides for projects vital to public
health and safety and ecological preservation.
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The amendment will permit public agencies to legitimately carry out their statutory
requirements to provide Californians and their communities reprieve from the
discomforts and economic effects of pests. Private entities (e.g., homeowner’s
associations and private water utilities) with a legitimate responsibility for conducting
public health and safety or public resource management activities could also propose
aquatic pesticide projects that may qualify for conditional pesticide use.

Similar to the intent of the current "non-detect" pesticide objective, the proposed
discharge prohibition provides the region's waters with a high level of protection against
the adverse effects of unauthorized waste discharges containing pesticides. A waste
discharge prohibition accomplishes this goal without the regulatory and legal
complications of the current water quality objective, discussed in the analysis above.
Further, it would lawfully allow, by means of specific exemption criteria, a mechanism to
permit certain qualified, short-term aquatic pesticide application projects to be regulated
by the Water Board.

This environmental analysis identifies seven areas where the environment has the
potential to be significantly impacted by the proposed amendment (one each in checklist
sections 7, 8, 9 and two each in sections 4 and 18). The Water Board finds that
unavoidable impacts may occur within the treatment area during pesticide application;
however, such impacts will not unreasonably affect beneficial uses. The proposed
amendment provides long-term benefits to the environment (e.g., controlling invasive
species, restoring endangered species) and the people of California (e.g., vector
control, water supply protection). Any impacts associated with aquatic pesticide
discharges are outweighed by the benefit to California as a whole (the people, the
environment) by allowing some degradation to occur.
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ATTACHMENT 1

DEFINITION OF TERMS

Active Ingredient — Active ingredients are manufacturer disclosed ingredients that yield
toxic effects on target organisms (State Board Water Quality Order No. 2004-0009-
DWQ)

Adjuvant — Adjuvants are ingredients that are added to aquatic pesticides during a
treatment event. These ingredients are chosen by the discharger, based on site
characteristics, and typically increase the effectiveness of aquatic pesticides on target
organisms. (State Board General Permit No.)

Application Area — The application area is the area to which aquatic pesticides are
directly applied.

Application Event — The application event is the time that introduction of the pesticide
to the application area (or treatment area) takes place. The application event is the time
that the product is applied, not the length of time that it releases pesticide into the
environment.

Aquatic Pesticide - Pesticides registered by the California Department of Pesticide
Regulation (DPR) and formulated for use in water to control aquatic animal or plant
pests. An aquatic pesticide is any substance (including biological agents) applied in, on
or over the waters of the State or in such a way as to enter those waters for the purpose
of inhibiting the growth or controlling the existence of any plant or animal in those
waters.

Aquatic pesticides, for purposes of Regionwide Prohibition 6, also include adulticides
which are applied by spraying, either by ground or aerial application, at, over, or near
water to control adult mosquitoes. During adulticide applications, a portion of the
pesticide will unavoidably be deposited to surface waters in order to effectively target
the adult mosquitoes.

California Toxics Rule (CTR) - U.S. EPA promulgated water quality criteria for 126 priority
pollutants applicable to most of California’s inland surface waters and enclosed bays and
estuaries.

Degradation — The term degradation refers to impacts on water quality even if
beneficial uses are not unreasonably affected. California Water Code, section 13241
recognizes that it is possible for the quality of water to be changed to some degree
without unreasonably affecting beneficial uses.

Endangered Species — As defined in the federal Endangered Species Act section
1532
A species in danger of extinction throughout all or a significant portion of its range.

Definitions
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Inert Ingredient — Inert ingredients are additional ingredients that are not toxic to target
organisms. These ingredients are often trade secrets and therefore not always
disclosed by the manufacturer. (State Board Water Quality Order No. 2004-0009-DWQ)

Invasive Species — As defined by the National Invasive Species Council in Executive
Order 13112

An alien (or non-native) species whose introduction does, or is likely to cause economic
of environmental harm or harm to human health.

Local agency — Any public agency other than a state agency, board, or commission.
Local agency includes but is not limited to cities, counties, charter cities and counties,
districts, school districts, special districts, redevelopment agencies, local agency
formation commissions, and any board, commission, or organizational subdivision of a
local agency when so designated by order or resolution of the governing legislative
body of the local agency. (CCR, Title 14, section 15368)

Native Species — As defined by the National Invasive Species Council in Executive
Order 13112

With respect to a particular ecosystem, a species that, other than as a result of an
introduction, historically occurred or currently occurs in that ecosystem.

Nuisance - Under the California Water Code, section 13050(m), nuisance means
anything which meets all of the following requirements: (1) Is injurious to health, or is
indecent or offensive to the senses, or an obstruction to the free use of property, so as
to interfere with the comfortable enjoyment of life or property, (2) Affects at the same
time an entire community or neighborhood, or any considerable number of persons,
although the extent of the annoyance or damage inflicted upon individuals may be
unequal, (3) Occurs during, or as a result of, the treatment or disposal of wastes.

Pest — As defined in Food and Agriculture Code section 12754.5
Any of the following that is, or is liable to become, dangerous or detrimental to the
agricultural or nonagricultural environment of the state:

(a) Any insect, predatory animal, rodent, nematode, or weed.

(b) Any form of terrestrial, aquatic, or aerial plant or animal, virus, fungus, bacteria, or
other microorganism (except viruses, fungi, bacteria, or other microorganisms on
or in living man or other living animals).

(c) Anything that the director of the Department of Food and Agriculture, by regulation,
declares to be a pest (Section 12754.5 of the Food and Agriculture Code)

Pesticide — As defined in Food and Agriculture Code section 12753

Any spray adjuvant or any substance, or mixture of substances which is intended to be
used for defoliating plants, regulating plant growth, or for preventing, destroying,
repelling, or mitigating any pest, as defined in section 12754.5 of the Food and
Agriculture Code, which may infest or be detrimental to vegetation, man, animals, or
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households, or be present in any agricultural or nonagricultural environment
whatsoever.

Pesticide residues — Any pesticide breakdown products or other pesticide ingredients
that are present after the use of the pesticide for controlling the target pest. Pesticide
residues occur when concentrations of the active pesticide are below effective
concentrations. It is difficult to predict at what point a pesticide becomes a pesticide
residue because of varying site conditions including target species, water chemistry,
application rate and method, flow, and wind direction and speed

Policy for Implementation of Toxics Standards for Inland Surface Waters,
Enclosed Bays, and Estuaries of California (SIP) — A coordinated approach
developed by State Water Resources Control Board and the USEPA to address priority
toxic pollutants in inland surface waters, enclosed bays, and estuaries of California. The
SIP implements priority toxic pollutant criteria contained in the California Toxics Rule
(CTR). Section 5.3 of the SIP allows the Water Board, on a case-by-case basis, to
consider and grant short-term or seasonal exceptions from meeting the priority pollutant
criteria/objectives if determined to be necessary to implement control measures for
resource or pest management or drinking water protection and conveyance.

Pollution - Under the California Water Code, section 13050(I)(1), pollution is defined as
an alteration of water quality to a degree that unreasonably affects the waters for
beneficial uses, or facilities, which serve those beneficial uses.

Priority pollutants - The California Toxics Rule in 40 Code of Federal

Regulations, section 131.38(b)(1) lists priority pollutants and sets criteria to protect
aquatic life and human health for these listed priority pollutants in the California Toxics
Rule.

Project duration or project length - The expected time required for a pesticide to
reach its minimum effective concentration and actively treat the target species within the
treatment area. Project length is not discretely defined in the Statewide General Aquatic
pesticide permits, because the time required for a pesticide to reach its minimum
effective concentration varies due to site specific conditions, such as flow, target
species, and water chemistry. In recognition of the variability in temporal extent of a
treatment event, the Water Board does not expect project length to be discretely defined
in any individual or general WDRs or NPDES permits issued by the Water Board to
regulate the discharge of aquatic pesticides.

Public agency — Any state agency, board, or commission and any local or regional
agency, as defined in CEQA Guidelines. It does not include the courts of the state. This
term does not include agencies of the federal government. (CCR, Title 14, section
15379)

Definitions

08-00072



Receiving water — Anywhere outside the treatment area (defined by the discharger and
accepted by the Water Board) at any time and inside the treatment area after project
completion. This definition only applies for purposes of approved pesticide applications

Threatened Species — As defined in the federal Endangered Species Act

A species “likely to become an endangered species within the foreseeable future
throughout all or a significant portion of its range.” Populations listed as threatened are
less severely depleted than populations classed as endangered.

Treatment Area — The treatment area is the area being targeted to receive lethal doses
of pesticides to control a specific pest. Within the treatment area, a spatial zone of
impact exists in which water quality and beneficial uses are temporarily degraded.

It is the responsibility of the Discharger to define the treatment area for each specific
location that it discharges to.

Treatment Event — The treatment event is the period during which the aquatic
application is actively killing or controlling the target pest within the treatment area. It
starts upon initiation of the application event and proceeds until the concentration of the
aquatic pesticide is below that which can kill the target pest. During the treatment event,
a spatial and temporal zone of impact exists in which water quality and beneficial uses
are temporarily not protected.

Water quality objectives — In accordance with CWC section 13050(h) the limits or
levels of water quality constituents or characteristics which are established for the
reasonable protection of beneficial uses of water or the prevention of nuisance within a
specific area.

Zone of Impact — A spatial and temporal zone that exists during, and is targeted by,
aquatic pesticide treatments in which existing uses and the level of water quality
necessary to maintain those uses will not be protected. The Zone of Impact ceases to
exist once the treatment event is completed.

Definitions
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ATTACHMENT 2:

Draft Basin Plan Language —
includes four separate but related documents titled as follows:

e Draft Waste Discharge Prohibition and Exemption
Criteria

e Chapter 3 Language — Pesticide BPA

e Chapter 4 Language — Pesticide BPA

e Chapter 5 Language — Pesticide BPA
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Draft Waste Discharge Prohibition and Exemption Criteria Language
Pesticide Basin Plan Amendment
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The following changes pertain to replacing the Water Quality Objective for pesticides with
a Waste Discharge Prohibition on pesticides in water coupled with exemption criteria.
Additionally, specific sections of the Basin Plan pertaining to pesticides and rotenone,
which are affected by the new prohibition language, will be edited and/or relocated as
needed. These associated edits can be found in: Chapter 3, pp. 3-2. 3-3, 3-5, 3-10; Chapter
4, pp. 4.1-1,4.1-2, 4.9-21, 4.9-22, 4.9-23, 4.9-24, 4.9-25, 4.9-27, 4.10-5; and Chapter 5, pp.
5.1-7,5.1-8, 5.1-10., 5.2, 5.16-2.

Deletions to language are shown in strike-out and additions are in underline. Instructions
regarding edits and page number locations are shown in 12 point Times New Roman Font in
bold type.

The existing water quality objective for pesticides is listed in Chapter 3, page 3-5 and
Chapter 5, pages 5.1-7 and 5.1-8.

All water quality objectives for pesticides will be struck.

The proposed amendment would insert the following language in Chapter 4.1 (p. 4.1-1) of
the Basin Plan, immediately preceding ‘“Regionwide Prohibitions’:

For regionwide prohibitions, where a decision is tasked to the Regional Board, the term “Regional Board”
includes the Executive Officer where the Regional Board delegates such authority.

Mar 2011 1
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The proposed amendment would insert the following language in Section 4.1 of Chapter 4
(p. 4.1-1) of the Basin Plan, immediately following Regionwide Prohibition No. 5, and in
Section 5.2, Lake Tahoe Basin, '"Waste Discharge Prohibitions, Regionwide Prohibitions”
immediately after Waste Discharge Prohibition No. 4:

To be numbered as 6 in Section 4.1;
To be numbered as 5 in Section 5.2:

6. The discharge of pesticides to surface or ground waters is prohibited.'

The following language should be inserted directly following the newly proposed
prohibition language (Regionwide Prohibition no. 6) listed in Section 4.1

Exemptions to this prohibition may be allowed subject to the criteria below detailed in the section entitled
“Exemption Criteria for Aquatic Pesticide Use.”

For purposes of the Basin Plan, pesticides are defined in Food and Agriculture Code section 12753 to
include any spray adjuvant or any substance, or mixture of substances which is intended to be used for
defoliating plants, requlating plant growth, or for preventing, destroying, repelling, or mitigating any pest,
as defined in Section 12754.5, which may infest or be detrimental to vegetation, man, animals, or
households, or be present in any agricultural or nonagricultural environment whatsoever.

As defined in section 12754.5 of the Food and Agriculture Code, a pest is any of the following that is, or is
liable to become, dangerous or detrimental to the agricultural or nonagricultural environment of the state:
(a) Any insect, predatory animal, rodent, nematode, or weed.
(b) Any form of terrestrial, aguatic, or aerial plant or animal, virus, fungus, bacteria, or other
microorganism (except viruses, fungi, bacteria, or other microorganisms on or in living man or other living

animals).

(c) Anything that the director of the Department of Food and Agriculture, by requlation, declares to be a
pest.

"Aquatic pesticides" are pesticides registered by the California Department of Pesticide Regulation (DPR)
and formulated for use in water to control aquatic animal or plant pests. An aquatic pesticide is any
substance (including biological agents) applied in, on, or over the waters of the State or in such a way as
to enter those waters for the purpose of inhibiting the growth or controlling the existence of any plant or
animal in those waters.

Aquatic pesticides, for purposes of this Regionwide Prohibition, also include adulticides which are applied
by spraying, either by ground or aerial application, at, over, or near water to control adult mosquitoes.
During adulticide applications, a portion of the pesticide will unavoidably be deposited to surface waters in
order to effectively target the adult mosquitoes.

! Compliance with this prohibition will be assessed or measured by evidence of pesticide application to liquid water or by analyzing
water samples (from either surface or ground waters) for the presence of pesticides. Therefore, proper application of terrestrial

pesticides directly to plants or animals located in a surface water (as defined by the Water Code) under dry conditions should not

result in a violation of the prohibition, nor require the Regional Board to consider exemptions to the prohibition.
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The following language should be inserted in Section 4.1 of Chapter 4 in a new paragraph
directly following the newly proposed prohibition language (Regionwide Prohibition no. 6)
in the section entitled “Regionwide Prohibitions” and immediately before the section
entitled “Exemption Criteria for Restoration Projects.”

Exemption Criteria for Aquatic Pesticide Use

Purpose and Need for Exemption

The Regional Board recognizes that certain activities involving the application of pesticides (defined
above) may be in the public interest because they protect public health and safety or provide ecological
preservation. Under some circumstances the Regional Board may grant an exemption to the prohibition
and allow a direct application of pesticides to water. This exempted action will constitute a discharge of
pollutants into waters of the United States or waters of the State and require coverage under an
appropriate permit.

Circumstances eligible for a prohibition exemption involve the use of aquatic pesticides for purposes of
vector control, fisheries management, and control of aquatic invasive species or other harmful organisms
under emergency or non-emergency situations (e.g., control of harmful cyanobacteria blooms affecting a
drinking water supply, control of aquatic invasive species interfering with safe navigation).

If an exemption to the prohibition is granted, waters of exceptional quality within the treatment area® may
be temporarily degraded due to the application of aguatic pesticides.

Pursuant to the State Board's “Statement of Policy with Respect to Maintaining High Quality of Waters in
California” (Resolution No. 68-16), any degradation of high quality water is only permissible if the Regional
Board finds that such a lowering of the existing water quality will be consistent with the maximum benefit to
people of the State. Similarly, the federal Antidegradation Policy (40 CFR 131.12) dictates that water
quality shall be preserved unless it is determined that the lowering of water quality is necessary to
accommodate important economic or social development. Additionally, it requires that water quality be
maintained at levels capable of supporting existing beneficial uses.

The prohibition exemption criteria require that degradation of existing high water quality is limited to the
shortest possible time and confined to the smallest area necessary for project success. The spatial extent
of the treatment area and the duration of the treatment event will vary from project to project and will be
proposed by the project proponent and accepted or modified by the Regional Board and specified in the
final project plans and appropriate permit.

The treatment event® shall not exceed one week, after which time the level of pesticide should be below
its minimum effective concentration and water quality objectives should be met within the treatment area.
To verify attainment of water quality objectives, compliance monitoring is required no more than one week
after the application event®. (If time-release larvacides are applied, post-treatment water may be collected
more than one week after project completion as determined by the project proponent and accepted or
modified by the Regional Board).

The receiving water is defined as water outside of the treatment area. Outside the treatment area,
compliance with water quality objectives is required within the receiving water at all times during and after

2 The treatment area is the area being targeted to receive lethal doses of aquatic pesticides to control a specific pest. Within the
treatment area, a spatial zone of impact exists in which water quality and beneficial uses are temporarily not protected.

’ The treatment event is the period of time during which the aguatic pesticide is actively killing or controlling the target pest within the
treatment area. It starts upon initiation of the application event and proceeds until the concentration of the aquatic pesticide is below
that which can kill the target pest. During the treatment event, a spatial and temporal zone of impact exists in which water quality
and beneficial uses are temporarily not protected.

* The application event is the time that the pesticide is directly introduced into the treatment area, and not the length of time that it
releases pesticide into the environment.
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the treatment event (Figure 1). Within one week of the application event compliance with water quality
objectives, with the exception of the biocriteria objectives”, is required within the treatment area. (For
larvacide applications, compliance with water quality objectives is required upon project completion as
determined by the project proponent for larvacides and accepted or modified by the Regional Board.)

Treatment Area
(Project Boundary) /

.. .
.....
.....
-------
------------

\ Receiving Water /

Figure 1.

During aquatic pesticide applications, an intentional lethal concentration of chemical is applied to water to
control pests. The addition of the chemical results in a lowering of existing water quality. For effective
treatment, a spatial and temporal zone of impact® corresponding to the treatment area is required, and the
Regional Board acknowledges that existing uses and the level of water quality necessary to maintain
those uses will not be protected within this zone during the treatment event’. It is not appropriate or
possible for the Regional Board to find that discharges within the zone of impact comply with federal and
state antidegradation policies.

If an aquatic pesticide project is allowed to occur, the Regional Board must find that the discharge
complies with the antidegradation policies within the treatment area one week after the application event
and within the receiving water during and after the treatment event. (If aguatic pesticide projects involve
the use of time-release larvacides, compliance with the antidegradation policies within the treatment area
must be achieved one week after project completion, but be limited to the shortest-time possible, as
determined by the project proponent and accepted or rejected by the Regional Board and specified in the
final project plans and appropriate permit.)

The Regional Board acknowledges that water quality degradation may occur outside of the treatment area
if pesticide residues escape the treatment area. While the presence of these residues may temporarily
degrade the existing high water quality, the impact is not expected to violate water quality objectives that are
established at levels protective of beneficial uses. Any water quality degradation within the receiving water is
expected to be temporary, since pesticide residues escaping the treatment area breakdown through
degradation mechanisms (volitalization, photolysis, etc.) and is not expected to persist beyond hours or
days. Appropriate protection measures (application methods, compliance with pesticide label instructions,
implementation of best management practices (BMPs)) shall be implemented during the project to ensure
that any lowering of water quality is limited to the shortest possible time.

® Biocriteria objectives include species composition, non-degradation of aquatic communities, and any future biocriteria objectives
adopted by the State Board.

® The Zone of Impact is a spatial and temporal zone that exists during, and is targeted by, aquatic pesticide treatments in which
existing uses and the level of water quality necessary to maintain those uses will not be protected. The Zone of Impact ceases to
exist once the treatment event is completed.

’ The treatment event is the period during which the aquatic application is actively killing or controlling the target pest within the
treatment area. It starts upon initiation of the application event and proceeds until the concentration of the aquatic pesticide is below
that which can kill the target pest. During the treatment event, a spatial and temporal zone of impact exists in which water quality
and beneficial uses are temporarily not protected.
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The Regional Board limits pesticide applications subject to the exemption to those conducted for
purposes that serve the public interest (e.q., to restore natural resources or protect public health and
safety or beneficial uses). State and federal regulations including the (1) Endangered Species Act, (2)
Health and Safety Code, (3) Safe Drinking Water Act, and (4) Nonindigenous Aquatic Nuisance
Prevention and Control Act compel state and federal agencies and public entities to (a) restore and
preserve threatened and endangered species, (b) protect public health from disease-carrying vectors, (c)
protect municipal drinking supplies, and (d) prevent damage to valuable aquatic habitats by controlling the
spread of aquatic invasive species. Accomplishing these tasks effectively may require treating surface
waters with aquatic pesticides.

Discharges of pesticide concentrations needed for effective resource management may cause waters to
temporarily exceed established narrative or numeric water quality objectives (e.qg., color, chemical
constituents, toxicity, species composition). When an exemption to the prohibition on pesticide use in
water is granted, a short-term or seasonal exemption to the prohibition on violating narrative or numeric
water quality objectives may also be granted for specific water quality objectives. A long-term exemption
to the species composition objective may be granted on a project-by-project basis.

Provided aquatic pesticides are applied under the circumstances listed below, projects subject to this
exemption will be considered consistent with the state antidegradation policy incorporated into this Basin
Plan because such projects provide the maximum benefit to people of the State and are necessary to
accommodate important economic or social development. Additionally, any degradation of water quality
associated with the proposed aquatic pesticide use would only be temporary in nature and protective of
beneficial uses provided the project complies with the exemption criteria specified below.

Findings Necessary to Grant Exemption
An exemption to the waste discharge prohibition for aquatic pesticide use may be granted by the
Regional Board if all the following findings are made:

(a) The project is an eligible circumstance.

(b) The project satisfies all the applicable project criteria.

Granting an exemption is at the discretion of the Regional Board. The Regional Board may deny an
exemption request even though the project meets all the necessary project conditions and criteria. For
example, this may occur as the Regional Board is considering the tradeoffs between use of pesticides
and the actual and/or potential environmental impacts of an invasive species infestation. For instance,
when considering a repeated application of an herbicide to address an infestation of aquatic invasive
vegetation, the Reqgional Board may determine that it would be less harmful to let the infestation continue
than to repeatedly apply pesticides.

Circumstances Eligible for Prohibition Exemption
Requests for exemption to this prohibition will be considered for the following circumstances:

Vector Control

Prohibition exemptions will be considered for the purposes of “Vector Control” where the proposed project
is conducted to protect public health by eliminating pests with the direct application of larvacides to
surface waters or aerial spraying of adulticides that have the potential to drift to surface waters.

Government agencies (e.g., local and county vector control districts) that apply aquatic pesticides for
vector control to protect public health, must be a signatory to a Cooperative Agreement with the California
Department of Public Health (DPH) pursuant to Section 116180 of the Health and Safety Code. (There
are situations where vector control agencies contract their applications to private applicators. For these
scenarios, the private applicators must be covered under the terms of the Cooperative Agreement and
work under the authority and guidance of the vector control district.)
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Individuals applying larvacides or adulticides must be either (1) a government agency employee (or
authorized contractor) certified by DPH as a public health pesticide applicator or (2) a private applicator
protecting public health on private lands who can provide documentation that he or she is licensed or
certified, if required, by the County Agricultural Commissioner (CAC), or Director of DPR when there is no
CAC.

Fisheries Management
Prohibition exemptions will be considered for “Fisheries Management” if the project proponent is the
California Department of Fish and Game (DFG) or United States Fish and Wildlife Service (USFWS).

Aquatic pesticide applications implemented by the USFWS and the DFG for Fisheries Management may
be considered for an exemption if the pesticide use is proposed to (1) restore and protect of threatened or
endangered species, (2) control of fish diseases where the failure to treat could result in significant
damage to fisheries resources or aquatic habitat, or (3) elimination of species (as defined in CA Fish and
Game Code § 2118), where competition or predation from such species threatens native fish populations,
or populations of other organisms (includes rare, unigue, sensitive, or candidates for listing as
endangered or threatened species).

The Regional Board may, on a project-by-project basis, grant an exemption for the use of fish toxicants in
other kinds of fisheries management activities, when the DFG or the USFWS can provide the necessary
justification for allowing a temporary lowering of water quality consistent with the provisions of the federal
Antidegradation Policy (contained in 40 CFR § 131.12) and State Board Resolution No. 68-16.

Controlling Aquatic Invasive Species (AIS) or Other Harmful Species

Prohibition exemptions will be considered for “Controlling AIS or Other Harmful Species” if the use of
aquatic pesticides is to protect public health and safety, the environment, or for other situations described
below. Projects proposed for these circumstances will have different criteria depending on whether the
projects are considered as emergency, time sensitive, or projects that are neither emergencies nor time
sensitive.

Emergency Projects. Emergency Projects are those undertaken in response to an emergency as set forth
in Public Resource Code section 21060.3; or projects that meet the CEQA definition of Emergency

Projects set forth in CEQA Guidelines 15269(a)(b)(c) and require immediate action to control the pest of
concern.

Time Sensitive Projects. For Time Sensitive Projects proposed for purposes of AlS control, the project
proponent must demonstrate that the decision to apply aquatic pesticides is in compliance with an
adopted Aquatic Invasive Species Management Plan. The AlS of concern must be affecting a water body
not already infested by that species. The AIS must be recognized as a species of concern by the Aquatic
Nuisance Species Task Force, listed as a Restricted Animal in California Administrative Code Title 14,
section 671, listed as an Injurious Wildlife Species in the Lacey Act (50 CFR 16.11-16.15), addressed in
the Nonindigenous Aquatic Nuisance Prevention and Control Act of 1990, or is a dreissenid mussel as
addressed in section 2301 of the Fish and Game code. The project proponent must be a state or federal
agency with the legal authority to control aguatic invasive species as identified in the January 2008 (as
amended) California Aquatic Invasive Species Management Plan, Appendices B and C.

For Time Sensitive Projects not involving AlS that are proposed to protect drinking water supplies, water
distribution system, and flood control channels, the project proponent must be (1) the public agency
mandated to protect such facilities, or (2) a private entity (e.g., a homeowners association, private water
utility) that has control over the financing for, or the decision to perform, aquatic pesticide applications.
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Projects That Are Neither Emergencies Nor Time Sensitive
For non-Emergency and non-Time Sensitive projects proposed for purposes of AlS control, the project

proponent must demonstrate that the decision to apply aquatic pesticides is in compliance with an
adopted Aquatic Invasive Species Management Plan. The project proponent must be a state or federal
agency, with the legal authority to implement AlS control projects as identified in the California Aquatic
Invasive Species Management Plan, Appendices B and C.

For non-Emergency and non-Time Sensitive projects proposed for purposes not involving AlS that are
proposed to protect drinking water supplies, water distribution system, navigation, agricultural irrigation,
and flood control channels, the project proponent must be (1) the public agency mandated to protect such
facilities, or (2) a private entity (e.g., a homeowners association, private water utility) that has control over
the financing for, or the decision to perform, aquatic pesticide applications.

Exemption Criteria for Aquatic Pesticide Use

Aquatic pesticide use proposed under the circumstances listed above may be considered for an
exemption to the waste discharge prohibition for aquatic pesticides. Project proponents that receive a
prohibition exemption must obtain coverage under an applicable permit, such as an individual or general
NPDES permit or WDRs, or a waiver of WDRs issued by the State or Regional Water Board. Project
proponents that receive a prohibition exemption must apply pesticides consistent with label instructions
approved by the United States Environmental Protection Agency (USEPA) under the Federal Insecticide,
Fungicide and Rodenticide Act (FIFRA) and any Use Permits issued by the CAC which incorporate
permit conditions recommended by the Department of Pesticide Regulation and the California
Department of Public Health.

Project implementation, with its associated control measures and compliance monitoring, must
demonstrate compliance with Basin Plan Water Quality objectives, effluent limitations, and receiving
water limitations, which must be maintained (a) in the receiving water at all times during and after the
treatment event, and (b) within the treatment area after completion of the aquatic pesticide treatment
event. (Exemptions to the prohibition on violating narrative or numeric water quality objectives may be
granted for specific water quality objectives. See Chapter 3 for project-specific water quality objectives or
receiving water limitations that apply to fisheries management projects using rotenone.)

An exemption request must contain the following information acceptable to the Regional Board.

1. Project Information to include:

a. Project description including, but not limited to, proposed schedule, duration, name of
pesticide, method and rate of application, spatial extent, water body, control/mitigation
measures to be used, contact information.

b. Purpose and need for project.

c. Public notification and warning plan must be implemented before and during the project and
include any water use restrictions or precautions during treatment if necessary. Suitable
measures will be taken to identify potentially affected sources of potable surface and ground
water intakes, and to provide potable drinking water where necessary.

d. Spill contingency plan to address proper transport, storage, spill prevention and cleanup.

[~

Notice of Intent for coverage under the appropriate State Board or Regional Board permit or a report
of waste discharge for pesticides or pesticide use not covered under an existing State Board or a
Regional Board NPDES General Permit for aqguatic pesticide discharges.

|

California Environmental Quality Act (CEQA) Documentation — The lead agency is required to
conduct the appropriate environmental analysis and the project proponent shall submit the certified
environmental document with the exemption request. If the project lead is a federal agency then it
must prepare a CEQA equivalent document.

Mar 2011 7
Draft for Public Review
08-00082



4. Information to comply with section 5.3 of the Policy for Implementation of Toxics Standards for Inland
Surface Waters, Enclosed Bays and Estuaries of California (State Implementation Plan or SIP). (This
information is only required if the proposed application of aquatic pesticides contains priority
pollutants. Projects involving discharges that contain priority pollutants require a short-term or
seasonal exception from meeting the priority pollutant criteria/objectives prior to treatment of surface
waters with aquatic pesticides. Section 5.3 of the SIP allows the Regional Board, on a case-by-case
basis, to consider and grant such short-term or seasonal exceptions.)

|o

Information (evidence the project will benefit people of California, a management plan detailing
control measures to avoid and mitigate adverse impacts, compliance with use restrictions, etc.) that
allows the Regional Board to find that the proposed aquatic pesticide application complies with
federal and state anti-degradation policies. (This request for information is waived for Vector Control
projects that are able to meet the requirements for, and enroll under, the Statewide General Permit
for Vector Control.)

6. Information that the project satisfies the additional exemption criteria for the particular circumstance
as specified below.

Exemption Criteria for Vector Control

The Regional Board herein grants an exemption to the prohibition on discharge of pesticides to surface or
ground waters where the project proponent can verify that the project meets the following criteria, which
must be submitted with an exemption request to the Regional Board. The Regional Board finds that
Vector Control projects comply with state and federal anti-degradation policies, since (1) these projects
are implemented in the best interest of people of California for the purposes of the protection of public
health, and (2) these projects limit water quality impacts and provide reasonable protection of beneficial
uses by satisfying the below-listed exemption criteria nos. 1 and 2.

1. The planned treatment will result in the minimum discharge of chemical substances that can reasonably
be expected for an effective treatment.

2. Aaquatic pesticide applications must minimize impacts to beneficial uses by implementing BMPs to
limit the effects of the pesticide to the shortest time and within the smallest area necessary for project
success.

Exemption Criteria for Fisheries Management

Project proponents seeking a prohibition exemption to use aquatic pesticides for “Fisheries Management”
must satisfy the criteria listed in Chapter 4, section 4.9 entitled Control Measures for Rotenone Use and
Other Fish Toxicants” and must submit this information with an exemption request to the Regional Board.

Exemption Criteria for Controlling Aquatic Invasive Species (AlIS) and Other Harmful Species
Emergency Projects. The Regional Board herein grants an exemption to the prohibition on discharge of
pesticides to surface or ground waters where the project proponent can verify that (1) the project meets
the following criterion, which must be submitted with an exemption request, and (2) a Notice of Exemption
(NOE) has been filed, as required under CEQA. Coverage under the appropriate permit must be sought
by the project proponent within 30 days after the NOE s filed.

For projects implemented by state or local agencies, the agency must demonstrate that the project meets
the CEQA Emergency Project definition set forth in Public Resource Code section 21060.3; or that the
project meets the CEQA definition of Emergency Projects set forth in CEQA Guidelines 15269(a)(b)(c).
For these state or local agency projects the state or local agency will file the NOE. If a federal agency,
such as USFWS, is the project proponent, the federal agency must provide evidence that the pesticide
application meets the CEQA emergency definition. For these federal projects, the Regional Board will file
the NOE.
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The Regional Board retains authority to require project and post-project monitoring and reporting and
retains authority to take enforcement action where appropriate to restore/recover water quality or
beneficial uses.

Time Sensitive Projects. In the exemption request, the project proponent must demonstrate to the
Regional Board the time sensitive nature of the project by demonstrating the existing or imminent

deleterious effects of an infestation and the importance of an expedited action. The Regional Board will
respond within ten days. The Regional Board may then grant the prohibition exemption where the project
proponent can verify the project meets the following criteria, which must be submitted with the exemption
request. (The Regional Board may expedite granting of the exemption and require that compliance with
criteria be demonstrated within ten days of the prohibition exemption being granted.)

1. Demonstration that non-chemical measures were evaluated and found inappropriate/ineffective to
achieve the project goals. (Alternatives to pesticide use must be thoroughly evaluated and
implemented when feasible.)

[~

A plan detailing mitigation and management measures must be submitied and implemented. The
Plan must incorporate control measures to limit adverse impacts to the shortest time necessary for
project success. The Plan should include measures to remove and dispose of dead biomass which
are adequate to protect water quality and beneficial uses.

|

The planned treatment protocol will result in the minimum discharge of chemical substances that can
reasonably be expected for an effective treatment.

[

Monitoring and reporting program must be submitted and implemented to evaluate impacts and verify
restoration of water quality in the treatment area. The program must be sufficient to determine
compliance with criteria no. 3.

The project monitoring program must include pre- and post-project sampling of water, sediment, and
biota to determine if toxicity persists as a result of project implementation. At the discretion of the
Regional Board, due to the urgency of Time Sensitive projects, the collection and analysis of
sediment and biological samples may be waived and/or a reference site may be used to represent
pre-project conditions.

Unless waived by the Regional Board, the project proponent shall develop a biological monitoring
program to evaluate (a) the magnitude and extent of potential impacts to, and (b) the post-project
recovery of non-target organisms and rare/threatened or endangered species. The biological
monitoring program must be based on an appropriate study design, metrics, and performance criteria to
evaluate restoration of aquatic life as specified below in criterion no. 7. This requirement may be
waived at the discretion of the Regional Board where the Regional Board finds that there is no
significant threat to non-target aquatic organisms.

Projects That Are Neither Emergencies Nor Time Sensitive. An exemption to the prohibition on discharge

of pesticides to surface or ground waters may be granted by the Regional Board for Projects That Are
Neither Emergencies or Time Sensitive where the project proponent can verify that the project meets both
the above-listed criteria nos. 1 through 4 and the following additional criteria, which must be submitted
with the exemption request.

5. Purpose and Goals statement that (a) demonstrates that the target organism is a primary cause of
the problem being addressed, and (b) provides evidence that the proposed application of pesticides
will accomplish the project goals.

6. A description of the failure of non-chemical measures to effectively address the target organisms. The
description will include either (1) evidence that non-chemical efforts failed to address target
organisms with non-chemical measures, or (2) justification, accepted by Regional Board, of why non-
chemical measures were not employed or are not capable of achieving the treatment goals.

Mar 2011 9
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A monitoring and reporting program accepted by the Regional Board, will be followed to assess the
effects of treatment on surface and ground waters, and on bottom sediments if specified by the
Regional Board. The monitoring and reporting program must include, but not be limited to, monitoring
sites, analytes, methods, frequencies, schedule, quality assurance, and measurable objectives to
determine if the project goals were achieved (e.q., acreage treated, reduction in biomass of target
species, improved water quality). The monitoring plan must identify a dedicated budget and specify
the entity/person(s) responsible for the monitoring.

The pre-project biological monitoring program and the monitoring, reporting, and mitigation program® for
non-target communities shall be peer-reviewed® by independent experts. The peer reviewers shall be
proposed by project proponent(s) and shall be mutually agreeable to both the project proponent(s) and
the Regional Board.

The biological monitoring program must be based on an appropriate study design, metrics, and
performance criteria to evaluate restoration of aquatic life. The indices used in the assessment must be
commonly accepted by the scientific community and accepted by the Regional Board. Biological
monitoring shall be designed, and conducted as long as needed, to effectively demonstrate that non-
target macroinvertebrate populations have been fully restored. Fully restored means that the structure
and function of non-target macroinvertebrate communities have returned to conditions that reflect pre-
project conditions. Function will be judged by metrics and indices related to trophic levels (e.q.,
functional feeding groups) and productivity (e.g., abundance, biomass). Structure will be judged
based on metrics and indices related to richness and diversity (e.g., taxa richness, multivariate O/E
(obsereved/expected) model predictions, multivariate ordinations) and presence of sensitive and rare
taxa. This definition of “fully restored” shall be provided to the peer reviewers prior to peer review of the
monitoring and reporting program, with instructions to determine whether the monitoring design is
capable of determining whether full restoration has been achieved.

Within two years of the last treatment for a specific project, a qualified biologist(s) representing the
project proponent must assess the restoration of non-target aquatic life and benthic communities within
the treated waters, and if, based on the monitoring data, the evidence demonstrates, certify in writing
that all affected non-target biological communities have been fully restored. The certification shall be
accompanied by a report detailing the pre-project and post-project monitoring, including detailed
explanation of the assessment methods used and the rationale for the certification. Macroinvertebrates
shall be identified and classified, and data provided in electronic formats using conventions
acceptable to the Regional Board.

If non-target biological communities are not fully restored after two years, the project proponent must
conduct continued annual monitoring and implement the proposed mitigation measures until the
Regional Board accepts the certification.

The Regional Board acknowledges that projects may occur where the non-target communities do not
fully recover to pre-project levels. After five years of annual post-project monitoring, the project
proponent may petition the Reqgional Board to release it from annual monitoring and reporting and
mitigation obligations. Such petitions must include: (1) results of mitigation efforts, (2) monitoring trends
demonstrating maturity of an asymptotic recovery, and (3) evidence that the ability to attain full recovery
has been significantly affected by natural environmental factors (e.qg., fires, floods, drought) or
catastrophic events (e.g., chemical spills) during the years of monitoring. Annual monitoring shall
continue unless and until the Regional Board rescinds the monitoring requirements.

8 The mitigation program must examine potential measures to facilitate the restoration of non-target species to pre-project
abundance and diversity. The mitigation program must include a discussion of mitigation measures included and those that were
considered but rejected. The project proponent must justify why these measures were rejected as feasible mitigation measures. The
requirement to implement mitigation measures may be waived during post-project recovery at the discretion of the Regional Board.

® The Regional Board can exempt project proponents from the requirement of preparing an externally peer reviewed monitoring and
reporting, and mitigation program.
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Chapter 3 Language —
Pesticide Basin Plan Amendment
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The following changes apply to Chapter 3 of the Basin Plan available at
http://www.waterboards.ca.gov/lahontan/water_issues/programs/basin_plan/references.shtml.
Deletions to language are shown in strike-out and additions are in underline.

Instructions regarding edits and page number locations are shown in 12 point Times New
Roman Font in bold type.

Chapter 3, pp. 3-2, 3-3
Water Quality Objectives for Surface Waters

Water quality objectives for surface waters are divided into the three categories of:

1. Water Quality Objectives Which Apply to All Surface Waters.
Listed alphabetically below, these narrative and numerical water quality objectives apply to all surface
waters (including wetlands) within the Lahontan Region:

Ammonia

Bacteria, Coliform
Biostimulatory Substances
Chemical Constituents
Chlorine, Total Residual
Color

Dissolved Oxygen
Floating Materials

Oil and Grease
Non-degradation of Aquatic Communities and Populations
Pesticides

pH

Radioactivity

Sediment

Settleable Materials
Suspended Materials
Taste and Odor
Temperature

Toxicity

Turbidity

Chapter 3, pp. 3-3

3. Water Quality Objectives for Fisheries Management Activities Using the Fish Toxicant Rotenone
Rotenone is afish toxicant presently used by the California Department of Fish and Game (DFG) and
the United States Fish and Wildlife Service (USFWS) for fishery management purposes. (See detailed
discussions later in this Chapter and in Chapter 4.) Additional water quality objectives pertinent to
rotenone treatments are: Color, Pesticides; Chemical Constituents, Species-Compeosition, and Toxicity.

Chapter 3, pp. 3-5
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Chapter 3, pp. 3-10
Water Quality Objectives for Fisheries Management Activities Using the Fish
Toxicant Rotenone

Rotenone is a fish toxicant presently used by the California Department of Fish and Game (DFG) and the
United States Fish and Wildlife Service (USFWS) for fishery management purposes. (See Chapter 4 for a

more complete discussion of this topic.)

The application of rotenone selutions and the detoxification agent potassium permanganate can cause
several water quality objectives to be temporarily exceeded, both inside and outside of project boundaries.
(Project boundaries are defined as encompassing the treatment area, the detoxification area, and the area
downstream of the detoxification station up to a thirty-minute travel time.)

and—speemnpesmen The Basm Plan (see Chapter 4) contalns prohlbltlons aqalnst dlscharqes of waste

that result in violation of narrative or numeric water quality objectives. Conditional variances exemptions to
these objectives prohibitions may be granted by the Regional Board’s or its Executive Officer, if so

delegated, for rotenone applications by the DFG or the USFWS, provided.that such projects comply with the
conditions described below and with the eenditions criteria described in Chapter 4 {mplementation} under
the section entitled “Retenone—Use—In—Fisheries—Management™"Exemption Criteria for Fisheries
Management.” The following project-specific water quality objectives or receiving water limitations also apply
to fisheries management projects using rotenone during and immediately following treatment.

Color

The characteristic purple discoloration resulting from the discharge of potassium permanganate shall not be
discernible more than two miles downstream of project boundaries at any time. Twenty-four (24) hours after
shutdown of the detoxification operation, no color alteration(s) resulting from the discharge of potassium
permanganate shall be discernible within or downstream of project boundaries.

Pesticides-Chemical Constituents
Chemical residues resulting from rotenone treatment must not exceed the following limitations:

1. The concentration of naphthalene outside of project boundaries shall not exceed 25 ug/liter (ppb) at any
time.

2. The concentration of rotenone, rotenolone, trichloroethylene (TCE), xylene, or acetone (or potential
trace contaminants such as benzene or ethylbenzene) outside of project boundaries shall not exceed
the detection levels for these respective compounds at any time. “Detection level” is defined as the
minimum level that can be reasonably detected using state-of-the-art equipment and methodology.

3. After a two-week period has elapsed from the date that rotenone application was completed, no
chemical residues resulting from the treatment shall be present at detectable levels within or
downstream of project boundaries.

4. No chemical residues resulting from rotenone treatments shall exceed detection levels in ground water
at any time.
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Toxicity

Chemical residues resulting from rotenone treatment must not exceed the limitations listed above:for
pesticides chemical constituents.
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Chapter 4 Language —
Pesticide Basin Plan Amendment
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The following changes apply to Chapter 4 of the Basin Plan available at
http://www.waterboards.ca.gov/lahontan/water_issues/programs/basin_plan/references.shtml.
Deletions to language are shown in strike-out and additions are in underline.

Instructions regarding edits, page numbers, and relocation placement are shown type in 12
point Times New Roman Font in bold type.

Chapter 4, pp. 4.9-21 - 25

Rotenone Use in Fisheries Management

The California Department of Fish and Game (DFG) and the United States Fish and Wildlife Service
(USFWS) often occasionally has cause to eliminate competitors, predators, and otherwise undesirable fish
populations as part of its their fishery management programs. Such management programs may include the
restoration or protection of threatened or endangered species, control of fish diseases, elimination of
prohibited restricted species, actions to increase the abundance of desirable sport fish species; and actions
to establish and maintain wild trout stocks.

In carrying out its their management programs, the DFG or the USFWS occasionally eften finds it necessary
to completely eliminate existing fish populations in designated  areas; this practice provides optimum
conditions for propagation of healthy, desirable fish. The DFG has determined that in certain situations the
use of rotenone, a fish toxicant, is the only effective, practical method of achieving this objective.

The discharge of rotenone formulations and the detoxifying agent, potassium permanganate, can violate
water quality objectives and adversely affect beneficial uses of water. Impacts may occur both within project
boundaries and outside of those boundaries: (Project boundaries are defined as encompassing the
treatment area, the detOX|f|cat|on area, and the area downstream of the detoxmcatlon station up to a thirty-

Rotenone treatment is typically followed by the addition of potassium permanganate, which is a strong

oxrdant used to detoxrfy the actlve ingredient(s). Ln—the—paet,—seme—petaesrum—pemwnganate—has

leetew—pre,teet—leeundanes—(Potassrum permanganate may cause has a characterlstlc purple or brown brown color
to waters belnq detoxrfled and downstream recelvmq waters) Hne*peeted—ﬂeh—leus—have—atse—eeeu#ee

In addition to the-active ingredient, liquid rotenone formulations also contain “inert” ingredients (e.g., carriers,
solvents; dispersants, emulsifiers), and may also contain, in trace amounts, organic contaminants. Such
“inert” ingredients and contaminants may include naphthalene, methylnaphthalene, xylene, acetone,
trichloroethylene (TCE), benzene, and ethylbenzene.
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The use of rotenone and detoxifying agents has both short-term and long-term impacts. Short-term-impacts
(such as toxicity, discoloration, and odors) last only as long as chemical residues from the rotenone
treatment persist. Fhese-eChemicals are introduced to the water during the treatment_and detoxification
process, but tend to decompose or volatilize in a matter of hours or days, depending on:site-conditions.
Some chemical residues may be detectable for longer periods, particularly where standing water (i.e. lakes)
is treated up-to-two-weeks. In addition to effects on aquatic life, short-term impacts can adversely affect
aesthetics, recreation, and water supphes Short term |mpacts are generally limited to the area within project
boundaries.

Long-term impacts of rotenone use are those that persist after the chemical residues have dissipated.
Because rotenone is toxic to all gill-breathing animals, non-target aquatic invertebrates and amphibians are
also killed. This may adversely affect non-target endemic species, including undiscovered species or
threatened or endangered species, as well as instream assemblages of more common species. The time
period for full recovery of instream invertebrate assemblages is unknown, and it is possible that endemic
species with limited ranges could be lost entirely. Long-term impacts also result where treatments are
repeated at a given project site for multiple years. During this time, most or all fish are eliminated from the
project site causing a loss of fishing opportunities ‘until fish -are re-stocked after a multi-year project is

completed.

As described above, the application of rotenone to surface waters by the DFG or the USFWS will result in a
temporary lowering of water quality. The State'Board's “Statement of Policy with Respect to Maintaining
High Quality of Waters in California” (ResolutionNo. 68-16) directs that whenever the existing quality of
waters is better than standards established in water quality objectives, the existing level of quality shall be
maintained. Deterioration-of wWater quality degradation is permissible only if the Regional Board finds that
such a change will be consistent with maximum benefit to the people of the State. Similarly, the Efederal
Antidegradation Policy (40 CFR § 131.12) dictates that water quality shall be preserved unless deterioration
degradation is necessary to accommodate important economic or social development.

The temporary deterieration degradation of water quality due to the use of rotenone by the DFG or the
USFWS, may be is-justifiable in certain situations. The Regional Board recognizes that the State and federal

Endangered Species Acts require the restoration and preservation of threatened and endangered species.
The Regional Board-also recognizes that situations may arise where outbreaks of fish disease or the threat
presented by prohibited or exotic species may require immediate action to prevent serious damage to
valuable fisheries resources and aquatic habitat. These resources are of important economic and social
value to the people of the State, and the transitory degradation of water quality and shert-term impairment of
beneficial uses that would result from rotenone application may be is-therefore justified, provided suitable
measures are taken to protect water quality within and downstream of the project area.
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The Regional Board may grant the conditional use of rotenone by the DFG or the USFWS, provided the
rotenone application is proposed for purposes of (1) the restoration and protection of threatened or
endangered species (2) the control of fish diseases where the failure to treat could result in significant
damage to fisheries resources or aquatic habitat or (3) the elimination of species (as defined in CA Fish
and Game Code § 2118), where competition or predation from such species threatens native fish
populations, or populations of other organisms (includes rare, unigue, sensitive, or ‘candidates for listing
as endangered or threatened species).

The Regional Board may, on a project-by-project basis, grant exemptions for the use of fish toxicants in
other kinds of fisheries management activities, when the DFG or the USFWS can provide the necessary
justification for allowing a temporary lowering of water quality /(i.e. degradation) according to the
provisions of the federal Antidegradation Policy (contained in 40 CFR § 131.12) and State Board
Resolution No. 68-16.

Before the Regional Board considers an exemption to the prohibition against discharges of pesticides to
surface waters, the project proponent must submit a project proposal that satisfies the below criteria. A
prohibition exemption will not be granted for any project that fails to meet these criteria.

The following strike-out language is relocated above to the first two paragraphs of
Control Measures for Rotenone Use. A few minor edits to the relocated language
have been made. Text highlighted in gray has been omitted and not relocated.

21. Chemical residues resulting from rotenone treatment must not exceed the narrative or numerical
limitations established in Chapter 3 of this Basin Plan, under the section entitled “Water Quality
Objectives For Fisheries Management Activities Using the Fish Toxicant Rotenone.”
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{b)2. The planned treatment protocol will result in the minimum discharge of chemical substances that can
reasonably be expected for an effective treatment.

{e)3. Chemical transport, spill contingency plans, and application methods will adequately provide for
protection of water quality.

notification plan accepted by the Executive Officer.

- A public

{e)5. Suitable measures will be taken to identify potentially affected sources of potable surface water
intakes and ground water wellsintakes, and to provide potable drinking water where necessary.

{h)6. The chemical composition of the rotenone formulation has not changed significantly (based on
analytical chemical scans to be performed by the DFG or USFWS on each formulation lot to be used)
in such a way that potential hazards may be present which have not been addressed.

{)7. Plans for disposal of dead fish are adequate to protect water quality.

8. To promote decomposition and minimize persistence of active ingredients and detoxifying agents,
rotenone shall not be applied to waters when the water temperature is below five (5) degrees celcius.

9. Pre-project monitoring and mitigation plan to determine the presence of and protect threatened or
endangered species. Where threatened or endangered species are present, appropriate mitigation
measures (e.q., temporary or permanent relocation) shall be implemented to lessen adverse effects.

10. A monitoring and reporting program and a mitigation program’, accepted by the Regional Board, will
be followed to assess the effects of treatment on surface and ground waters, and on bottom
sediments if specified by the Regional Board. The monitoring plan shall specify, but not be limited to:
chemical monitoring methods (for active ingredients, detoxifying agents, and any pesticide “inert”
ingredients of concern), biological monitoring methods (pre-project and post-project bioassessment
surveys at appropriate test and control sites, sufficient to characterize project impacts and recovery
considering spatial and temporal variability), sampling locations, index period(s), frequencies,

' The mitigation program must examine potential measures to facilitate the restoration of non-target species to pre-project
abundance and diversity. The mitigation program must include a discussion of mitigation measures included and those that were
considered but rejected. The project proponent must justify why these measures were rejected as feasible mitigation measures. The
requirement to implement mitigation measures may be waived during post-project recovery at the discretion of the Regional Board.
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schedule, and QA/QC procedures.

Both the pre-project monitoring and mitigation plan for T&E species, and the monitoring, reporting, and
mitigation program for non-target communities shall be peer-reviewed by independent experts. The
peer reviewers shall be proposed by the DFG and/or USFWS and shall be mutually agreeable to both
the project proponent(s) and the Regional Board.’

The biological monitoring plan _must be based on an appropriate study design, metrics, and
performance criteria to evaluate restoration of aquatic life. The indices used in the assessment must
be commonly accepted by the scientific community and accepted by the Regional Board. Biological
monitoring shall be designed, and conducted as long as needed, to effectively demonstrate that non-
target macroinvertebrate populations have been fully restored. Fully restored means that the structure
and function of non-target macroinvertebrate communities have returned to conditions that reflect
pre-project conditions. Function will be judged by metrics and indices related to trophic levels (e.q.,
functional feeding groups) and productivity (e.g., abundance/biomass). Structure will be judged
based on metrics and indices related to richness and diversity (e.g., taxa richness, multivariate O/E
(observed/expected) model predictions, multivariate ordinations) and presence of sensitive and rare
taxa. This definition of “fully restored” shall be provided to the peer reviewers prior to peer review of
the monitoring and reporting plan, with instructions to determine whether the monitoring design is
capable of determining whether full restoration has been achieved.

Within two years of the last treatment for a specific project, a qualified biologist(s) from the DFG or
USFWS must assess the restoration of non-target aquatic life and benthic communities within the
treated waters, and if, based on the monitoring data, the evidence demonstrates, certify in writing
that all affected non-target biological communities have been fully restored. The certification shall
be accompanied by a report detailing the pre-project and post-project monitoring, including detailed
explanation of the assessment methods used and the rationale for the certification.
Macroinvertebrates shall be identified and classified, and data provided in electronic formats using
conventions acceptable to the Regional Board. A project will be considered complete only upon
written acceptance by the Regional Board of such report and certification.

If non-target biological communities are not fully restored after two years, the project proponent must
conduct continued annual monitoring and implement the proposed mitigation measures until the
Regional Board accepts the certification.

The Regional Board acknowledges that projects may occur where the non-target communities do not
fully recover to pre-project levels. After five years of annual post-project monitoring, the project
proponent may petition the Regional Board to release it from annual monitoring and reporting and
mitigation _obligations. Such petitions must include: (1) results of mitigation efforts, (2) monitoring
trends demonstrating maturity of an asymptotic recovery, and (3) evidence that the ability to attain full
recovery has been significantly affected by natural environmental factors (e.q., fires, floods, drought)
or catastrophic events (e.q., chemical spills) during the years of monitoring. Annual monitoring shall
continue unless and until the Regional Board rescinds the monitoring requirements.

% The Regional Board can exempt DFG or the USFWS for the requirement of the monitoring & reporting program and mitigation
program being externally peer-reviewed.
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Recommended Future Actions for Rotenone Use
1. In cooperation with the DFG or the USFWS, monitor projects involving the discharge of fish toxicants to
determine impacts on water quality and beneficial uses.

2. In cooperation with the DFG or the USFWS, modify rotenone application, detoxification, and monitoring
procedures, whenever measures are identified that will provide greater protection for water quality and
beneficial uses.

3. In cooperation with other state and federal agencies, and private entities, encourage the rapid
development of rotenone formulations which pose the lowest possible environmental hazards to target

species while still achieving project goals. eentainingless-objectionable-compounds.
Sensitive Species and Biological Communities

Because of its great topographic, geologic and climatic diversity, and because of environmental changes
over time which have created ecological islands which facilitate evolutionary change, the Lahontan Region
supports a wide variety of plant and animal species and many biological community-types. Numerous plant
and animal species in the Region are listed as threatened or endangered under the federal Endangered
Species Act and/or the California Endangered Species Act (CESA), or are ‘candidates for such listing.
Examples include the Lahontan and Paiute cutthroat trout, several kinds of desert pupfish, the Lake Tahoe
shorezone plant Tahoe yellowcress, and springsnails which are restricted to_a few springs in the Owens
River watershed. These and many other sensitive species depend directly on aquatic or wetland habitats for
survival. The Lahontan Region also includes water bodies which support rare or unique combinations of
species (biological communities). Examples include the Grass Lake sphagnum bog in the Lake Tahoe
Basin, the Mono Lake ecosystem, and the springs and wetlands in the Amargosa River watershed. In some
cases, these communities have been given special recognition and protection, as U.S. Forest Service
Research Natural Areas or Special Interest Areas, U.S. Bureau of Land Management Areas of Critical
Environmental Concern, etc. Detailed information on sensitive species and communities in the Lahontan
Region can be found in the Department of Fish and Game's (DFG's) Natural Diversity Database, which is
updated on an ongoing basis. The Regional Board's Geospatial Waterbody System (GeoWBS) database
can also provide information on the presence of sensitive species and communities in association with
specific water bodies.

Aquatic and wetland habitats for many sensitive species have been degraded, impaired, or threatened by
water diversions and/or the nonpomt source problems (mining, S|IV|cuIture I|vestock grazing, etc ) d|scussed
elsewhere in this Chapter ,

eemmu%esr The human mtroductlon of nonnatlve predator and compet|tor spemes or spemes capable of
hybridizing with sensitive plants and animals is also a problem. Because little chemical or biological
monitoring has been done for most water bodies in the Lahontan Region, the habitat requirements of many
sensitive species are not well known.

Control Measures for Sensitive Species and Biological Communities

1. The U:S. Fish and Wildlife Service and the California Department of Fish and Game (through the Fish
and Game. Commission) are responsible for “listing” threatened and endangered species, defining
critical habitats, and preparing and implementing recovery plans. These agencies review proposed
projects which could affect sensitive species or critical habitats. Under the CESA, state agencies which
are lead agencies under the California Environmental Quality Act must consult with the California
Department of Fish and Game (DFG) before approving projects with potential impacts on state-listed
species. If the DFG issues a determination of “jeopardy,” the lead agency must provide for DFG-
approved mitigation in order to approve the project. The Regional Board consults with DFG under
CESA regarding potential impacts of its Basin Plan amendments, policy changes, and the development
projects for which it occasionally takes lead agency responsibility.

2. The Regional Board has recognized existing or potential habitats for sensitive species and biological
communities through the “RARE” and “BIOL” beneficial use designations in Chapter 2 of this Plan.
Additional water bodies will be so designated as new species are listed or new information about

08-00096



spemes d|str|but|on becomes available. 11990; The Regional Board amended-its-narrativeregionwide
may allow the use of rotenone and other piscicides in treatment of water

bodies prior to the reintroduction of threatened or endangered fish species provided these projects (i.e.
fish toxicant treatments) comply with the criteria described in Chapter 4 under the section entitled

“Exemption Criteria for Aquatic Pesticide Use” under the sub-section titled “Exemption Criteria for

Flshenes Management {see-the-sections—on-pesticides—and-rotenone—elsewhere-in-this-Chapter)-

Chapter 4.9, p. 4.9-27

Control Measures for Lake/Reservoir Restoration

3. Herbicidal and algicidal chemicals have been associated with major adverse impacts on lake systems,
none of which are considered restorative. These impacts include nutrient releases to the water after
plant death, dissolved oxygen depletion following plant decay, toxic effects on nontarget organisms at
recommended doses, rapid regrowth of plants following treatment, as well as conflicting and unresolved
issues regarding the mutagenic and carcinogenic effects of some of the chemicals. Thus, the use of
herbicides and algicides for lake/reservoir restoration purposes is strongly discouraged. The Regional
Board's regionwide prohibition for pesticides and control measures for pesticides, discussed in Chapter
4, is applicable to the use of herbicides and algicides for lake/reservoir restoration. The Regional Board
may grant prohibition exemptions to allow the use of aquatic pesticides for lake/reservoir restoration
projects only if the pesticide application project is proposed for the circumstances described in Chapter
4 under the section entitled “Circumstances Eligible for Prohibition Exemption” and according to the

cntena under the sectlon ent|tled “Exemptlon Cntena for Aquatlc Pest|C|de Use.” Any—ppepeea%eteesueh

Chapter 4.10, pp. 4.10-4 and 4.10-5

Vector Control and Weed Control

Agricultural chemicals are often employed for non-agricultural uses. For instance, aquatic herbicides are
sometimes used for the control of aquatic weeds to improve vehicle access, to enhance recreational
opportunities, or for aesthetic reasons. The use of terrestrial herbicides may be proposed for forest
management, landscaping, fire control, golf course maintenance, or for other similar purposes. Pesticides
are also used by public agencies for vector control (i.e., to eliminate pests and disease-carrying organisms
such as mosquitoes).

The Regional Board has asked to be notified by public agencies of any large-scale applications of such
chemicals within their jurisdiction. For example, the U.S. Forest Service is expected to notify the Regional
Board of plans for.chemical applications associated with timber harvest or other forest management
activities. The California Department of Food and Agriculture, which is currently responsible for certain pest
control programs such as that for the gypsy moth, has been asked to notify the Regional Board of plans for
pesticide applications in this Region. The U.S. Bureau of Land Management, in implementing its Noxious
Weed Control- Program, has been asked to notify the Regional Board of aerial herbicide applications and of
any.spills in, or near, surface waters. Upon such notification, the Regional Board is able to become involved
in the environmental consultation process required by the National Environmental Policy Act (NEPA) and
the California Environmental Quality Act (CEQA). In this way, the Regional Board can ascertain whether
potential water quality impacts from such activities will be mitigated.

For smaller-scale applications, such as the use of herbicides for golf courses or other turf areas, the
Regional Board has adopted waste discharge requirements which include control measures for herbicide
use. The Regional Board may wish to have staff review projects on a case-by-case basis, in order to
determine whether there is any potential for water quality impacts and if waste discharge requirements are
necessary.
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In some instances, use of these substances will have unavoidable water quality impacts, particularly in
situations where the chemicals are applied directly into or near surface water (such as aquatic weed control
or vector control). In these cases, the use of such chemicals can result in the violation of water quality
objectives for pesticides—and toxic substances, as well as in the violation of waste discharge prohibitions.
Federal regulations (40 CFR § 131.13) allow the Regional Board to grant conditional variances to water
quality objectives under certain circumstances. Additionally, the Regional Board may allow the use of
pesticides for purposes of vector control provided the project is conducted under the circumstances
described in Chapter 4 under the section entitled “Circumstances Eligible for Prohibition Exemption” under
the subsection entitled “Vector Control” and according to the criteria described in Chapter 4 under the
section entitled “Exemption Criteria for Aquatic Pesticide Use” under the subsection entitled “Exemption
Criteria for Vector Control.” Furthermore, pursuant to Section 13269 of the California Water Code, the
Regional Board may waive the need for waste discharge requirements and reports of waste discharge, for
specific types of discharge, where such a waiver is in the public interest. Such actions nevertheless must
conform to State and federal nondegradation requirements. Although these policies do allow. limited decline
in water quality when the State finds that an overriding public benefit will result, both the federal and State
policies require that water quality be maintained at a level sufficient to protect existing ‘beneficial uses.
USEPA guidance on variances from water quality standards is summarized in Chapter 3 of this Basin Plan
under “General Direction Regarding Compliance With Objectives.”

Chapter 4.10, p. 4.10-5
Control Measures for Agricultural Chemicals

Regional Board Control Actions

Chapter 4 includes a prohibition against discharges of pesticides to surface or ground waters. The Regional
Board may grant an exemption to the pesticide prohibition for projects that propose to apply aquatic
pesticides for purposes of protecting public health (e.g., vector control) or natural resources (e.qg., fisheries
management, control of aquatic invasive species infestations) provided the project is proposed under the

cwcumstances and accordlnq to the crlterla detalled in Chapter 4. GhapteP&Mhrs—Basm—Rlanane%@es—a

The use of agricultural chemicals shall be further regulated by implementing relevant provisions of the State
Board's Nonpoint Source Management Program Plan, and,—once—adopted,—the—plan which guidesing
implementation of the State Board's 1991 MOU with the Department of Pesticide Regulation. Some
pesticides are also included in the California Department of Health Services' Proposition 65 list of
carcinogens which should not be present above “action levels” in sources of drinking water. (Proposition 65
is discussed in the “Spills, Leaks, Complaint Investigations and Cleanups” section of this Chapter.)

The narrative-waterquality-objective-for-pesticides-pesticide waste discharge prohibition and the applicable
exemption criteria that must be satisfied to grant a prohibition exemption, and rondegradation-objectivesfor

water—guality—and-—aquatic—communities—and—pepulations, are important considerations in the Regional
Board s regulatlon of dlscharges wh+eh—may—mebdde of pest|0|des Ilihese-eb}eenves—essemla#y—pmebddes—the
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Chapter 4.10, pp. 4.10-6

Recommended Future Actions for Agricultural Chemicals

In cooperation with other appropriate local, state, and federal agencies, and private landowners, the Regional

Board should:

e Encourage the State Board to develop a monitoring program to detect water quality trends related to
agricultural chemicals, identify problem areas, and determine the needed levels of action.

¢ Review proposals for weed control and vector control prejeets and invasive species control on a case-by-

case basis and consider adepting-Basin-Plan-policies-and/orwaivers-to-allow allowing qualified projects
to proceed by granting an exemption to the pesticide prohibition.
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Chapter 5 Language —
Pesticide Basin Plan Amendment
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The following changes apply to Chapter 5 of the Basin Plan. Deletions to language are
shown in strike-out and additions are in underline. Font sizes are as they appear in the
Basin Plan available at
http://www.waterboards.ca.gov/lahontan/water_issues/programs/basin_plan/reference
s.shtml. Instructions regarding edits, page number locations, and relocation placement
are shown in 12 point Times New Roman Font in bold type.

Chapter 5.1, pp. 5.1-7,5.1-8
Pesticid

Though applicable for fisheries management projects in the Lake Tahoe Basin, the
following language will be struck from Chapter 5, since this language is mentioned
previously in Chapter 3. Additionally, Chapter 5, p. 5.16-2, clearly states that projects
proposing to use rotenone for use in waters of the Tahoe Basin must comply with the
Exemption Criteria for Fisheries Management, which require compliance with
criteria described in Chapter 3 in the sections entitled (1) Water Quality Objectives
for Fisheries Management Using the Fish Toxicant Rotenone.”

Chapter 5, pp. 5.1-10
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The proposed amendment would insert the following language in Chapter 5.2, Lake
Tahoe Basin, '""Waste Discharge Prohibitions”, immediately preceding ‘“Regionwide
Prohibitions™.

For regionwide prohibitions, where a decision is tasked to the Regional Board, the term “Regional
Board” includes the Executive Officer where the Regional Board delegates such authority.
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The proposed amendment would insert the following language in Section 5.2, Lake
Tahoe Basin, '"Waste Discharge Prohibitions, Regionwide Prohibitions”
immediately after Waste Discharge Prohibition 4:

5. The discharge of pesticides to surface or ground waters is prohibited.'

The following language should be included in a separate paragraph immediately
following the proposed prohibition no. 5 in Section 5.2. and immediately before
“Regionwide Exemption Criteria for Restoration Projects.”

Specific projects may be eligible for an exemption to this prohibition. Refer to Chapter 4.1.of the
Basin Plan to determine eligible circumstances and criteria that must be satisfied for
consideration of an exemption.

Chapter 5, p. 5.16-2

Pesticides

Although there is no agricultural use of pesticides in the Lake Tahoe Basin, potential water quality
problems from pesticide use in landscaping, turf management, silviculture, and wood preservatives
are of concern. High levels of tributyltin (TBT), an antifouling compound formerly used in boat paint,
have been measured in and near a marina in Lake Tahoe. Rotenone has been used for fisheries
management in some waters of the Tahoe Basin.

Regional Board's regionwide prohibition for pesticides and control measures for pesticides,
discussed in Chapter 4 of this Basin Plan, are applicable in the Lake Tahoe Basin. Exemptions to
this regionwide prohibition may be granted as described in Chapter 4.1 provided the application of
aquatic pesticides is proposed for the circumstances described under the section entitled
“Circumstances Eligible for Prohibition Exemption” and according to the criteria under the section
entitled “Exemption Criteria for Aquatic Pesticide Use.” As described in Chapter 4.1, projects
proposing to use rotenone for use in waters of the Tahoe Basin must comply with the “Exemption
Criteria for Fisheries Management,” which require compliance with criteria described in Chapter 3 in
the section entitled (1) Water Quality Objectives for Fisheries Management Using the Fish Toxicant
Rotenone.”

The 208 Plan (TRPA 1988, Vol. |, page 102) notes that because of its harsh climate, short growing
season, and high elevation, the Lake Tahoe Basin has fewer insect and fungal pests than many
other areas in California and Nevada; however, there is some pesticide use for silviculture and turf
management. The 208 Plan recognizes that controls are needed on the use of pesticides to ensure
that detectable levels of toxic substances do not migrate into the surface or ground waters of the
region, but also recognizes the possibility of limited exceptions for the use of rotenone in fisheries
management.

The 208 Plan states (Vol. |, page 154) that the use of insecticides, fungicides, and herbicides shall
be consistent with the BMP Handbook (TRPA 1988, Vol. Il), and that TRPA shall discourage
pesticide use for pest management. Prior to applying any pesticide, potential users shall consider
integrated pest management (IPM) practices, including alternatives to chemical applications,
management of forest resources in a manner less conducive to pests, and reduced reliance on
potentially hazardous chemicals.

! Compliance with this prohibition will be assessed or measured by evidence of pesticide application to liquid water or by
analyzing water samples (from either surface or ground waters) for the presence of pesticides. Therefore, proper
application of terrestrial pesticides directly to plants or animals located in a surface water (as defined by the Water Code)
under dry conditions should not result in a violation of the prohibition, nor require the Regional Board to consider
exemptions to the prohibition.
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The 208 Plan provides that only chemicals registered with the USEPA and the state agency of
appropriate jurisdiction shall be used for pest control, and then only for their registered application.
No detectable concentration of any pesticide shall be allowed to enter any SEZ unless TRPA finds
that the application is necessary to attain or maintain its “environmental threshold carrying capacity”
standards. Pesticide storage and use must be consistent with California and Nevada water quality
standards and TRPA thresholds.

The 208 Plan recognizes that antifouling substances painted on the hulls of boats, such as TBT,
may contribute to water quality problems. California legislation in 1988 prohibited the use of TBT
paints except on aluminum vessel hulls and vessels 25 meters or more in length. Vessels painted
with TBT before January 1, 1988 may still be used, but may not be repainted with TBT so long as
they comply with other applicable requirements. The USEPA has also banned the use of TBT. on
non-aluminum hulls of vessels less than 82 feet in length and has limited the release rate of TBT
from other hulls to 0.4 ug/cm /day [The prohibition against discharges of pesticides to surface
waters “no—detectable—pesticides” water—qualityobjective in this Basin Plan is-probably more
stringent than this effluent limitation.] Controls on antifouling coatings and ‘boat and marina
maintenance practices are necessary to protect Lake Tahoe from the addition of toxic substances
from this source. The 208 Plan (Vol. |, page 158) provides that antifouling coatings shall be
regulated in accordance with California and federal laws, by the Lahontan Regional Board and
TRPA. The BMP Handbook incorporates the California and federal restrictions on use of paints
containing TBT, and applies those restrictions to all portions of the Tahoe-Region.
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Notice of Filing

TO: Any Interested Person
FROM: Lahontan Regional Water Quality Control Board
2501 Lake Tahoe Blvd.
South Lake Tahoe, CA 96150

SUBJECT: Notice of Filing submitted under California Code of Regulations, Title 23, Section
3779

Name of Board: Lahontan Regional Water Quality Control Board (Region 6)

Project Title: Replacing the Regionwide Pesticide Water Quality Objective with a
Regionwide Objective on Aquatic Pesticide Use with Exemption Criteria

Contact Person: Lauri Kemper Telephone No.: 530-542-5436

Project Location: The project location is the entirety of the Lahontan Region.

Project Description: The project is adoption by the Lahontan Regional Water Quality
Control Board of an amendment to the Water Quality Control Plan for the Lahontan
Region that will replace the existing regionwide water quality objective for pesticides by
establishing a regionwide prohibition for pesticide application to water. The proposed
amendment will allow exemptions to the proposed pesticide prohibition provided specific
project conditions and criteria are satisfied on a project-by-project basis.

This is to advise that the Lahontan Regional Water Quality Control Board is proposing to
adopt or amend the Lahontan Region Water Quality Control Plan in accordance with a
regulatory program exempt under Section 21080.5 of the Public Resources Code from the
requirement to prepare an environmental impact report under the California
Environmental Quality Act (Public Resources Code Section 21000 et seq.) and with other
applicable laws and regulations.

The Lahontan Regional Water Quality Control Board will accept written comments as set forth
in the notice published. Written comments must be submitted to the Lahontan Water Board by
May 13, 2011 at 5:00 p.m. PST, and shall be submitted to Dan Sussman or Mary Fiore-Wagner,
2501 Lake Tahoe Blvd., South Lake Tahoe, CA 96150. Public hearings for the receipt of oral
comments are scheduled for April 13™ or 14™ and May 11" or 12".
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