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P R O C E E D I N G S 1 

 CHAIRMAN HALES:  That would be a good idea.  2 

Let’s start the meeting. 3 

(Thereupon, the Pledge of  4 

Allegiance was recited) 5 

 CHAIRMAN HALES:  Thank you, very much, 6 

everybody, and thanks for your patience in getting 7 

started a little bit late today.  Rather than sort of 8 

traditionally introduce Board Members, since we’re kind 9 

of a mix of Board Members and Advisory Team and other 10 

folks in the room, I’ll just go through my hearing 11 

procedure here.  That will sort of help introduce who we 12 

are and how everybody is structured here in this room.   13 

 So, as part of our Board, though, we do have 14 

four Regional Board Members here making up our Hearing 15 

Panel today.  We have Vice-Chair David Norin to my far 16 

left.  I’m Jeff Hales, the Chair from Eureka.  This is 17 

Bill Massey from Forestville, and Heidi Harris from 18 

Salyer.  Well, I didn’t say we’re going to do 19 

introductions, but maybe since we’re up here and doing 20 

this, let’s go ahead and -- 21 

 MS. KUHLMAN:  Catherine Kuhlman, your Executive 22 

Officer.  To my right is Lisa Bernard, who is our staff 23 

on the Advisory Team, and, of course, Counsel Samantha 24 

Olson. 25 
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 CHAIRMAN HALES:  Great.  Thank you, very much.  1 

So, that takes care of us up here.  Let’s open it up.  2 

So, this will be the time and the place for a public 3 

hearing to consider issuance of an order for 4 

administrative liability to the California Department of 5 

Transportation, Caltrans, for alleged violations that 6 

occurred during construction of the Confusion Hill Bypass 7 

Project.  Caltrans contracted with MCM Construction, 8 

Incorporated, MCM, who is also a designated party in this 9 

proceeding. 10 

 This hearing will be conducted in accordance 11 

with the Hearing Notice published with the meeting 12 

agenda.  In this matter, we have separated the functions 13 

of staff between those who will act in a prosecutorial 14 

role by presenting evidence for this Board’s 15 

consideration and those who will advise the Board.  The 16 

Advisory Team includes the Board’s Executive Officer, 17 

Catherine Kuhlman, Staff Engineering Associate, Lisa 18 

Bernard, and Senior Staff Counsel Samantha Olson.  The 19 

Prosecution Team and other parties will introduce 20 

themselves as this hearing proceeds. 21 

 The Complaint ACLC R1-2009-0095 alleges 22 

violations of Caltrans Water Quality Certification and 23 

Storm Water Permit, and proposes civil liability of 1.5 24 

million dollars.  During this hearing the Water Board 25 
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will consider relevant evidence and testimony in order to 1 

decide whether to issue an ACL Order assessing the 2 

proposed liability or a higher or a lower amount or 3 

reject the proposed liability. 4 

 The Regional Water Board has delegated 5 

authority to me to designate a Hearing Panel in the event 6 

that we lack a quorum for other reasons.  Pursuant to 7 

Resolution Number R1-2011-0022, I am designating a 8 

Hearing Panel for this matter that consists of the Board 9 

Members present here today and withhold the option to 10 

excuse additional Board Members so long as there are 11 

three Panelists including me.  We will not vote on this 12 

item today.  Rather, the Panel will draft an order for 13 

the full Board’s consideration at a later time. 14 

 I have resolved a number of evidentiary 15 

objections in advance of this hearing.  Any outstanding 16 

objections will be taken under submission and resolved at 17 

a later time as necessary. 18 

 Now, remember, we are recording this hearing 19 

today, so when you approach the -- when you are speaking 20 

please introduce yourself.  When we’re referring to 21 

exhibits, please state what those exhibits are.  When the 22 

audio recordings are reviewed and transcriptions are 23 

made, it’s difficult for the people doing that if we 24 

don’t have things properly identified.  So, just to keep 25 
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track of that, if we could please do that, I’d really 1 

appreciate that. 2 

 Please turn away if you want to talk amongst 3 

yourselves.  The mics are very sensitive, and I think 4 

that was all I needed to worry about there.  I think it’s 5 

pretty straightforward, but just because we’re recording 6 

this, let’s just try to make sure that we keep a clean 7 

recording and we’re very clear about what we’re talking 8 

about.  Excuse me. 9 

 The parties previously agreed that the 10 

prosecutorial team will be allowed a total of two hours, 11 

and Caltrans and MCM will be allowed a combined total of 12 

four hours to testify, present evidence, cross examine 13 

witnesses, provide rebuttal and give closing arguments.  14 

Cross examination of another party will count toward your 15 

allotted time.  The parties may use their time as they 16 

choose.  I may modify these procedures and time 17 

allocations as needed, and upon request and for good 18 

cause.  The timer will stop for procedural discussions, 19 

questions from Board Members or Advisory Team and other 20 

causes.   21 

 Ms. Correll, Ms. Corsey, I cannot see you 22 

today.  You’re hiding back there.  So, as our official 23 

timers today, could you please just kind of flag me and 24 

let me know.  I trust that when we’re talking about 25 
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certain things when we need to stop and restart the clock 1 

here, familiar with when we need to do that.  But as 2 

we’re getting close, if we need to -- During our pre-3 

hearing conference I think everybody is well aware of 4 

what your time allocations are, and I think we’re all 5 

going to be working well within that timeframe.  But just 6 

to be sure, we need to stick within that timeframe.  So, 7 

if you guys could let me know, that would be great.  8 

Thank you. 9 

 So, the order of the hearing today is going to 10 

be as follows.  We’ll start with our opening statements, 11 

then we’re going to be followed by Prosecution Team’s 12 

case presentation and direct testimony, followed by cross 13 

examination of witnesses.  Next will be Caltrans with 14 

their case presentation and direct testimony, with then 15 

cross examination of witnesses.  We’ll then have MCM’s 16 

case presentation and direct testimony with their cross 17 

examination of witnesses.  We’ll then end with rebuttal 18 

and rebuttal cross examination with closing arguments. 19 

 We’re going to try to shoot to have lunch 20 

today.  We will do it -- I think we’ll -- following 21 

roughly two hours and two hours, I think we’ll shoot for 22 

somewhere around -- well, I won’t throw a time on that, 23 

but I think I’d like to do that after Caltrans 24 

presentation.  We’re going to have a half an hour lunch 25 
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just to get through it.  I’m anticipating that being 1 

somewhere around 12:30 today, just based on the time 2 

allotments that we have.  So, we’ll shoot for that, and 3 

we’ll come back from lunch and start in with MCM. 4 

 All persons expecting to testify, please stand 5 

at this time, raise your right hand and take the 6 

following oath.  Do you swear the testimony you’re about 7 

to give is the truth? 8 

(Thereupon, several responses 9 

in the affirmative were given) 10 

 CHAIRMAN HALES:  Thank you.  When you come 11 

forward, please state your name, address, affiliation and 12 

whether you have taken the oath before testifying.  We’ll 13 

begin with interested persons followed by the Prosecution 14 

Team’s opening statements.  I don’t have any speaker 15 

cards, so I don’t know if there is anybody here that 16 

falls into that category.  So, without that, let’s begin 17 

with the Prosecution Team’s opening statements, please. 18 

 MS. MACITO:  Thank you.  Good morning, Chairman 19 

of the Board, Members, Advisory Team (inaudible) today.  20 

I’m Julie Macito, Senior Staff (inaudible). 21 

 CHAIRMAN HALES:  Julie -- 22 

 UNIDENTIFIED MALE SPEAKER:  Get closer to the 23 

mic, please. 24 

 MS. MACITO:  Is this better? 25 
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 UNIDENTIFIED FEMALE SPEAKER:  No. 1 

 UNIDENTIFIED MALE SPEAKER:  It’s not as 2 

sensitive as you led us to believe. 3 

 CHAIRMAN HALES:  It is when it’s on. 4 

 MS. MACITO:  Do you want me to start over?  5 

Okay.  I’m Julie Macito, Senior Staff Counsel for the 6 

Office of Enforcement and Counsel for the Prosecution 7 

Team in this matter.  First, I’d like to introduce the 8 

file and the presentations you just received into the 9 

administrative record. 10 

 Also on the Prosecution Team with me is Chris 11 

Kerrigan, Senior Staff Counsel.  Chris and I handle the 12 

Caltrans matters throughout the State.  Kason Grady, Mona 13 

Dougherty, David Leland, Louise Rivera and Forest 14 

Fortesque are also on the Prosecution Team. 15 

 Why are we here?  This is a significant 16 

enforcement action, both for the Regional Board Staff, 17 

who have spent so much time preparing for this hearing, 18 

and in terms of the penalties sought.  You will hear from 19 

staff today that they made conservative assumptions about 20 

the number of violations, and that the proposed order 21 

amount is reasonable.  You’ll also hear that staff is 22 

considering further enforcement since the violations 23 

arise only from the first third of the Confusion Hill 24 

Project.  That represents this portion of the slide. 25 
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 We hope that the outcome of this hearing will 1 

prevent the need for additional enforcement.  You will 2 

also hear about the enormous amount of work that staff 3 

has done to document each violation, both prior to the 4 

complaint and throughout the hearing process, and the 5 

delays in bringing this matter to hearing because the 6 

staff engaged in settlement discussions with Caltrans and 7 

then both Caltrans and MCM.   8 

 The violations we’ll talk about today occurred 9 

in 2006 and 2007.  Staff engaged in settlement 10 

discussions from 2009 until 2010, but could not resolve 11 

the matter informally.  During the settlement 12 

discussions, staff encouraged Caltrans and MCM to present 13 

any additional evidence that might exonerate them or show 14 

why staff was misguided in seeking penalties.  Instead, 15 

MCM and Caltrans did not provide documents or other 16 

exculpatory evidence and turned over documents only when 17 

sought through discovery late last year.   18 

 The briefing you’ve already seen contains legal 19 

arguments from both MCM and Caltrans where they attempt 20 

to distance themselves from the observations of the 21 

biological monitors onsite.  Onsite, in part, because of 22 

the impaired water body affected by the Confusion Hill 23 

Project, the South Fork Eel River.  You’ll hear legal 24 

arguments from the dischargers that the Prosecution 25 
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Team’s evidence is insufficient.  The Prosecution Team is 1 

confident that the Board will find the biological 2 

monitors, and, in fact, dischargers own words about site 3 

conditions and the Prosecution Team’s arguments more 4 

persuasive about the violations that occurred during the 5 

project and the cavaliers cavalier attitudes towards the 6 

permits involved in this action, which are the Caltrans 7 

Storm Water Permit and the Clean Water Act Section 401 8 

Water Quality Certification. 9 

 The dischargers surely will tell you what a 10 

great project this was.  You’ll likely hear that there 11 

was no environmental harm.  Essentially, the dischargers 12 

want to know what all the fuss is about.  And in a 13 

nutshell, I’ll explain the fuss.  This case represents 14 

staff’s frustration with Caltrans and MCM’s cavalier 15 

attitude regarding permit considerations and limitations, 16 

and the lack of communication with the Regional Board and 17 

the regulatory project -- process.  Excuse me. 18 

 You might hear how much MCM spent on 19 

environmental compliance, but you’ll also hear from staff 20 

that MCM’s attempts were often ineffective or after the 21 

fact.  You’ll see in documents that there was not 22 

agreement between Caltrans and MCM as to what is required 23 

on a project of this size, and in this environmentally 24 

sensitive location.  Looking at the slide now up, 25 
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Caltrans is summarizing MCM’s argument that the permits 1 

authorize all conduct MCM thinks is necessary, reasonable 2 

or even simply more convenient for MCM to build the 3 

project.  Caltrans disagrees and states that it expects 4 

containment measures, and so will the Regional Board.  5 

Caltrans in this communication reflects that the project 6 

is in an environmentally sensitive area and communicates 7 

that to MCM.  And rather than communicate with the 8 

Regional Board to resolve issues, both Caltrans and MCM 9 

remained silent about which portion of the 401 they were 10 

ignoring, or sometimes even which discharges were 11 

reported to staff. 12 

 You’ll see, either today or in the written 13 

materials previously provided to you by the Prosecution 14 

Team, numerous examples of intentional disregard of 15 

permit conditions by MCM and Caltrans at every step of 16 

the project, including Caltrans and MCM applying their 17 

own understanding of the permits to the regulatory 18 

structure.  You’ve seen the same attitude once before 19 

when this Board issued a $20,000 order on the Confusion 20 

Hill Project.   21 

 MCM still denies that it committed this 22 

violation.  The slide now up is a communication from MCM 23 

to Caltrans after the Board issued a $20,000 fine and 24 

Caltrans intended to split it with MCM.  MCM remained 25 
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adamant that it had done nothing wrong, and that is 1 

likely the story that the dischargers will tell you 2 

today.   3 

 Every project has issues and conduct that may 4 

run afoul of the strict letter of the permits.  The 5 

Regional Board Staff always prefers prevention and 6 

mitigation rather than after the fact enforcement, but 7 

formal enforcement may be the only thing that can bring 8 

about a real change in attitude and compliance.  This 9 

ACLC is not the result of an overly aggressive staff.  10 

Instead, the voluminous evidence reveals a pattern of 11 

disregard and ongoing nonchalance about permit 12 

compliance.   13 

 As we point out in our briefs, this project 14 

involves several disagreements between MCM and Caltrans, 15 

which included Caltrans having to remove the SWPPP 16 

coordinator, issue administrative retentions and issue 17 

work stoppages.  These two examples of work stoppages 18 

both occurred after the last date in the complaint 19 

currently at issue.  The top quote is from June 2007 when 20 

sandblasting operations were stopped because there were 21 

not appropriate BMPs in place.  The quote on the bottom 22 

is from January 2008 when grounding operations were 23 

stopped, in part, because cementitious material was not 24 

being contained.  In January 2008, the date of the second 25 
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quote, the Regional Board had already issued two notices 1 

of violation and a 13267 Order against this project.  It 2 

is clear why staff felt formal enforcement was necessary. 3 

 E-mail communication between Caltrans and MCM 4 

expresses Caltrans’ frustration with MCM’s continual 5 

insistent disregard for environmental regulations.  As 6 

you can see on this slide, Sebastian Cohen, the second 7 

resident engineer on this project, indicated that he was 8 

very close to shutting down the project entirely.  He 9 

points out such problems as proper containment of oil 10 

products, oil leaks and several projects without any 11 

containment. 12 

 This slide indicates that equipment was being 13 

fueled on the river bar.  The permit prohibits that.  14 

This highlighted portion indicates that discharges of oil 15 

were occurring.  There were no BMPs in place, so not only 16 

was there leaky equipment, but there was not adequate 17 

ways to deal with it.  Careless discarding of welding 18 

rods is occurring directly into the river.  That will be 19 

a category of violation that we discuss later.  The 20 

temporary sedimentation basin will be the subject of 21 

construction dewatering violations, which we’ll cover.  22 

And then, finally, fueling was occurring without any 23 

BMPs. 24 

 Next slide.  Indicated by this quote, “A 25 



 14

construction supervisor for MCM, Mr. Hamm, indicated that 1 

pumped ground water had come into contact with wet cement 2 

and was being discharged to the ground.”  This was a 3 

clear violation.  Caltrans was providing notice to MCM 4 

that this conduct should stop.  The cementitious material 5 

discharge is one of the most egregious violations in the 6 

complaint you’ll see today. 7 

 You’ll hear from staff that they don’t always 8 

take enforcement for the type of violations in the 9 

Complaint, but that previous and formal enforcement 10 

through the previous ACLC and notices of violation were 11 

ineffective.  In short, the project was successfully 12 

built, but at the expense of the environment and the 13 

Regional Board’s role in protecting it.   14 

 MCM and Caltrans ignored the Regional Board’s 15 

role in interpreting and enforcing the permits, and made 16 

on the ground decisions that were motivated by speed and 17 

profit and not environmental protection.  There were 18 

often no efforts made at prevention, even though such 19 

efforts would have been simple and much cheaper than the 20 

resulting violations. 21 

 The red highlighted portions indicate simple 22 

problems, and the yellow indicates Caltrans explaining to 23 

MCM that, as usual, a majority of the issues are easily 24 

achievable with only a little effort and forethought.  25 
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Caltrans therefore acknowledges that it often isn’t even 1 

a money issue, that BMPs sometimes require better 2 

planning and a little more effort.  You’ll see 3 

photographs later this morning where attempts at 4 

containment were made that were obviously ineffective 5 

that could have been easily improved; plastic sheeting 6 

under leaky equipment that is not bermed correctly, or 7 

oil on an absorbent pad that was carelessly placed in the 8 

wrong spot. 9 

 It is the Board’s decision to make after 10 

reviewing all of the written evidence and hearing from 11 

staff members and discharger’s witnesses today about an 12 

appropriate penalty.  The Prosecution Team feels strongly 13 

that staff was right to bring this action, and is right 14 

in holding its ground to make sure that the Regional 15 

Boards are ultimately arbiters of what the permits 16 

require. 17 

 Staff will testify that the recommended 18 

liability is actually conservative, and several staff 19 

decisions led to a lower recommended penalty.  And 20 

remember, this liability is only for a portion of the 21 

multi-year project, and we found evidence of additional 22 

violations that we are not able to prosecute at this 23 

hearing.   24 

 As a minor procedural note, Caltrans is named 25 



 16

in the ACLC, though the Office of Enforcement has 1 

recently begun naming both Caltrans and the contractor in 2 

administrative civil liability complaints.  Caltrans and 3 

MCM will eventually have a separate proceeding to 4 

determine how much of the administrative civil liability 5 

each is responsible for.  We are not here to comment on 6 

that process.  We are here to determine the appropriate 7 

liability for MCM and Caltrans’ conduct during the 8 

project, and whether it be MCM’s casual disregard for the 9 

permits or Caltrans’ failure to communicate with the 10 

Regional Board. 11 

 As the Advisory Team correctly stated in its 12 

June 3, 2001 ruling, and reflected in the Board’s 13 

adoption of that ruling, MCM has a significant financial 14 

stake in the outcome of this hearing, and that is why MCM 15 

is participating as a designated party.  Don’t let the 16 

fact that only Caltrans is named in the ACLC dissuade you 17 

from issuing a full and complete penalty.  Caltrans is 18 

responsible for MCM’s conduct, and the liability will be 19 

borne by both of them.  Thank you. 20 

 CHAIRMAN HALES:  Thank you.   21 

 MS. DOUGHERTY:  Mr. Chairman, Members of the 22 

Board and Advisory Team -- Okay.  This is not -- Sorry.  23 

I am having microphone difficulties here.  Good morning, 24 

Mr. Chairman, Members of the Board and the Prosecution 25 
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Team.  I’m Mona Dougherty, an engineer with your staff, 1 

and I’m here to discuss the Confusion Hill Bypass 2 

Project, ACLC Number R1-2009-0095. 3 

 This is an aerial photo of the project located 4 

in Mendocino County that constructed two new bridges.  5 

Sorry.  Here they are.  Constructed two new bridges to 6 

replace a section of old roadway.  Let me just locate it.  7 

There.  The bridges cross the South Fork Eel River, which 8 

is impaired for sediment and temperature, provides 9 

drinking water and habitat for endangered species.  And 10 

the river kind of traces out throughout the picture. 11 

 I have a lot to do with my hands right now, so 12 

I’m trying to do it smoothly.  Here we go.  Here is 13 

another aerial photo of the project, including Isolated 14 

Pool B that I’ll be discussing more.   15 

 I want to discuss the permits that are 16 

applicable to the Confusion Hill Bypass Project today.  17 

The first is the Caltrans Storm Water Permit, which is a 18 

Statewide permit.  Oh sorry.  I’m doing so many things.  19 

Is there a way we can fix this?  It’s hard to hold it 20 

while I’m doing everything else.  There we go.  Thank 21 

you.  Much better.  Okay. 22 

 So, this is a Statewide permit adopted in 1999.  23 

It provides coverage for all Caltrans projects and 24 

activities Statewide.  It requires the use of best 25 
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management practices to control discharges to Waters of 1 

the U.S.  It provides a regulatory floor, a bare minimum 2 

requirement for all projects.  Caltrans staff has 3 

extensive experience on many projects complying with its 4 

Storm Water Permit. 5 

 Caltrans applied for a 401 Water Quality 6 

Certification for the Confusion Hill Project.  This is a 7 

project specific permit that allows limited discharges 8 

identified in the application to Waters of the U.S.  The 9 

authorized discharges require BMPs to protect water 10 

quality, and the 401 is specifically tailored to water 11 

bodies and water quality impairments.  The 401 prohibits 12 

all other discharges.  Caltrans proposed BMPs in the 13 

application and had input on the 401 conditions.  They 14 

even received two 401 amendments when they requested 15 

them.  Regional Board staff has the duty and 16 

responsibility to ensure compliance with both the Storm 17 

Water Permit and the 401. 18 

 The Storm Water Permit requires the robust use 19 

of best management practices.  BMPs are structural 20 

controls or practices that effectively eliminate or 21 

minimize a discharge of pollutants.  Pollution controls 22 

need to be properly selected for the site, activity and 23 

pollutant of concern, properly installed and adequately 24 

maintained to be considered BMPs.  Efficacy is the most 25 
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important element of a BMP.  For example, scheduling 1 

earth work for the dry season and limiting vegetation 2 

removal are some of the most effective BMPs to control 3 

the discharge of sediment. 4 

 Cost, the cost of a particular BMP may not be a 5 

good indication of its adequacy.  Controls that are 6 

improperly selected, installed or maintained may be both 7 

inadequate and quite expensive.  Staff reviews BMPs 8 

proposed in permit applications and used in the field for 9 

their adequacy. 10 

 Many of the discharges and permit violations at 11 

Confusion Hill would have been avoided with the use of 12 

common, cost effective industry accepted BMPs.  And in 13 

fact, Caltrans uses effective BMPs on many projects.  14 

Many activities at Confusion Hill were conducted without 15 

adequate BMPs, and in some cases without BMPs at all. 16 

 Caltrans -- the Caltrans Construction BMP 17 

manual was developed to comply with the storm water 18 

permit for use on all construction projects throughout 19 

the State.  It includes bare minimum BMPs to be used for 20 

project activities, and it also acknowledges that 21 

additional BMPs may be need to protect water quality in 22 

sensitive waters or for additional construction 23 

activities.   24 

 The 401 Permit process works hand in hand with 25 
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the Storm Water Permit, and provides many opportunities 1 

to seek clarification if needed.  During the permitting 2 

process we consider and discuss with the applicant the 3 

site constraints, sensitive water issues, appropriate 4 

BMPs and the Regional Board's expectations for 5 

compliance.   6 

 This is the 401 and pre-construction process 7 

followed with this project.  There were opportunities 8 

throughout for Caltrans and their contractor, MCM, to 9 

seek clarification if they did not understand permit 10 

conditions or thought that it would be impossible to 11 

comply.  And, in fact, Regional Board staff attended a 12 

pre-construction meeting with Caltrans and MCM, and 13 

issued two 401 amendments at Caltrans' request. 14 

 Project communication is an important tool for 15 

permit compliance, and there were many opportunities to 16 

engage on this project.  The project is littered with 17 

instances of poor communication on permit compliance and 18 

discharges that contributed too many violations.  19 

Permitees cannot unilaterally alter or ignore permit 20 

conditions for convenience or cost savings.  The optimal 21 

time to seek clarification of permit conditions is before 22 

project activities and during the project as needed, not 23 

retroactively during enforcement proceedings. 24 

 Staff inspected early in the project, and we 25 
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issued two notices of violation and a Water Code 13267 1 

Order to enforce permit compliance.  This did not result 2 

in the desired deterrent effect, and unfortunately 3 

compliance did not improve.  Staff had no choice but to 4 

issue the ACLC.  After extensive time consuming efforts 5 

to resolve this matter, settlement discussions failed and 6 

staff had to proceed to hearing. 7 

 Inadequate project communication played a 8 

pivotal role in many of the violations that we're 9 

discussing today.  I'd like to illustrate a few examples.  10 

Caltrans applied to construct a temporary sedimentation 11 

basin set back at least 100 feet from the active channel 12 

of the river for dewatering purposes.  A sedimentation 13 

basin is used to trap and remove sediment with a lining 14 

or filter fabric before water is discharged to Waters of 15 

the U.S.  Throughout the record on this matter Caltrans 16 

refers to Isolated Pool B for dewatering.  Isolated pool 17 

is not a sedimentation basin but is Waters of the U.S.  18 

Even though Cal Trans did not have a permit to discharge 19 

sediment laden water, concrete waste water, rock or even 20 

construction dewatering flows to this pool, these 21 

discharges occurred during this project. 22 

 Isolated Pool B is separated from the South 23 

Fork Eel River active channel during the dry season low 24 

flow period only and is hydrologically connected at all 25 
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times.  It's not really an isolated pool at all but is 1 

part of the river, Waters of the U.S. and has beneficial 2 

uses of its own to protect.  The biological monitoring 3 

reports for this project include several references to 4 

Isolated Pool B containing frogs, spawn and fish that 5 

were both killed and displaced during unauthorized 6 

discharges of rock and pollutants to Isolated Pool B.  7 

Fish and Game staff informed me that the Isolated Pool B 8 

provided habitat for threatened amphibians, and that 9 

habitat was damaged by unauthorized discharges.  Isolated 10 

Pool B is Waters of the U.S. because it is below the line 11 

of ordinary high water that the United States Army Corps 12 

of Engineers uses to delineate Waters of the United 13 

States. 14 

 This schematic of the Army Corps of Engineers 15 

regulatory jurisdiction shows the line of ordinary high 16 

water, which is right here, in rivers and streams that 17 

delineates Waters of the U.S. under the Clean Water Act.  18 

We've added an illustration of the dry season low flow 19 

active channel of the South Fork Eel River and the 20 

relationship to Isolated Pool B.  Both the blue dot that 21 

represents the dry season low flow active channel of the 22 

river right there, and the yellow dot that represents 23 

Isolated Pool B are below the line of ordinary high water 24 

and, therefore, both are Waters of the U.S.  Dischargers 25 



 23

are not allowed to just find a pool of Waters of the 1 

U.S., discharge waste to it and call it a sedimentation 2 

basin. 3 

 Another illustration of project violations 4 

occurred when turbidity plumes were not appropriately 5 

monitored and reported.  The industry standard for 6 

turbidity monitoring is lab testing or field monitoring 7 

equipment with equivalent accuracy, and the units of 8 

measurements are NTUs.  These are the scientifically 9 

based methods that provide adequate, reliable and 10 

accurate data to determine compliance with the basin plan 11 

as required in the 401.  Visual observations can be used 12 

as a trigger for the need for turbidity monitoring, but 13 

are completely inadequate to verify compliance with the 14 

basin plan. 15 

 Condition 19 of the 401 Water Quality 16 

Certification specifies visual observations to determine 17 

when field turbidity measurements should be taken.  18 

Condition 19 draws a clear distinction between visual 19 

observations and field turbidity measurements.  Failure 20 

to conduct monitoring and report to the Regional Board 21 

robs staff of the ability to assess project compliance 22 

and impacts to water quality.  Caltrans and MCM 23 

consistently failed to monitor turbidity and report as 24 

required by the 401 Water Quality Certification. 25 
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 Now I'd like to turn the presentation over to 1 

Kason Grady to discuss specific violations.  Okay. 2 

 UNIDENTIFIED MALE SPEAKER:  Pardon me, 3 

interrupt briefly.  Are cross examinations going to be 4 

done as part of our case in chief, or are we going to be 5 

able to do those immediately?  Our preference would be to 6 

do it immediately.  7 

 CHAIRMAN HALES:  Well, I thought we were going 8 

to go through with the presentation, they would call 9 

their witnesses, and then we would do it after those.  10 

And that's what I thought we agreed to that during our 11 

pre-hearing call.  That was my understanding. 12 

 BOARD MEMBER HARRIS:  That's right, and that's 13 

what you're asking.  So, he's going to finish his 14 

presentation and that will be the staff's case in chief. 15 

 UNIDENTIFIED MALE SPEAKER:  Okay. 16 

 BOARD MEMBER HARRIS:  And then you can question 17 

either witness. 18 

 UNIDENTIFIED MALE SPEAKER:  Okay.  That's fine.  19 

 CHAIRMAN HALES:  Okay.  Thanks. 20 

 MR. GRADY:  Okay.  Good morning Chairman and 21 

Members of the Board.  I'm Kason Grady, Water Resources 22 

Control Engineer Staff to the Board.  Here is a slide 23 

reiterating the enforcement chronology.  It's been 24 

touched on a few times, so I think I will just move over 25 
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it.  I would -- Since I was the primary staff developer 1 

of the Complaint, I will review with the Board the 2 

Prosecution Team's process used to develop it, but before 3 

I begin I'd like to first summarize some of the documents 4 

you should have, maybe not with you right now, but for 5 

your review, which include the Administrative Civil 6 

Liability Complaint that we're discussing today, as well 7 

as a binder of documentary evidence that has been 8 

produced, a large charge to clarify some of the penalties 9 

in the Complaint, as well as another binder of 10 

photographic evidence.  Due to the repetitive number and 11 

nature of violations, staff organized the violations by 12 

discharge type into these seven categories, A through H. 13 

 Now that I've described the categories, I'm 14 

going to review some evidence from September 29, 2006 to 15 

show the Board how staff determined violations and 16 

assessed penalties.  On the top of this slide is a 17 

summary of some documents of some of the evidence that we 18 

relied upon underlying violation numbers 73 and 75.  19 

These documents appear full size in later slides, as you 20 

can -- and as you can see on this slide, evidence that 21 

supports these two violations includes photographs and 22 

citations to documents created by Caltrans personnel and 23 

biological monitors onsite. 24 

 I will begin reviewing the evidence from 25 
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September 29, 2006 by showing you some photographs taken 1 

by the biological monitor.  This photograph shows two 2 

footings in the Eel River that were constructed to 3 

support the false work for the North Bridge Construction.  4 

This photo shows the two footings immediately after 5 

contractors just poured cement into these corrugated 6 

metal pipe forms with inadequate containment BMPs. 7 

 I will now go back in time about an hour and a 8 

half to show you the discharges and violations resulting 9 

from this activity.  This photograph, at 4:03 p.m., 10 

September 29, 2006, shows a hopper full of cement being 11 

lowered by a crane for workers to pour into these two 12 

corrugated metal pipes to create footings for the trestle 13 

deck.  At 4:05, the cement pour began, discharging 14 

through the bottom of the forms as can be seen by the 15 

dark plume here at the bottom of the corrugated metal 16 

pipe.  At 4:06 you can see the plume extending down 17 

river. 18 

 And I will now click through some of these 19 

photos more quickly to show you the movement of the plume 20 

through time.  Here, two minutes after the pour started, 21 

the contractors continued to pour without modification to 22 

BMPs, and the plume continues.  This photo is a picture 23 

looking further downstream showing the plume.  And now 24 

I'm going to go back to this is just a minute after the 25 
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first pour started at 4:06 showing the edge of the active 1 

channel.  Here is at the end of that minute, and two 2 

minutes later the turbidity is increased so you cannot 3 

even see through less than a foot of water.   4 

 4:10, the plume continues downstream.  4:22, 5 

the plume is still there.  And at about 4:30 workers -- 6 

the contractors switched to the next footing and begin a 7 

second pour sometime about 4:40.  This next slide shows 8 

at 5:12 there is still a plume in the river.  5:15, 9 

another angle of the cementitious turbid discharge.  And 10 

at 5:12, I like this photo because it shows the thickness 11 

and the contrast in turbidity in this plume.  Very 12 

clearly that indicates that a new -- let me go back, that 13 

a new discharge occurred from the second footing, that 14 

this was not from the first footing seal pour.  And I 15 

will note that this does not look like algae to me. 16 

 Now leaving the photographic evidence, this 17 

slide shows a quote from Caltrans Engineers Report from 18 

September 29th, and the relevant excerpt in reference to 19 

footing number three states, "Concrete escaped the 20 

footing leading to a turbidity plume approximately 150 21 

feet in length."  Further down, in this same Caltrans 22 

Engineers Daily Report, another excerpt refers to a 23 

discharge from footing number four.  It says, "During 24 

placement of the number four footing, the contractor’s 25 
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trimmy on the hopper came off.  While trying to reattach 1 

the trimmy, the contractor worked around the corrugated 2 

metal pipe standing on the sandbags.  A plume was 3 

evidence, but how much was concrete or how much was algae 4 

was hard to determine." 5 

 This is a page from a Caltrans 13267 response.  6 

We have highlighted two quotes where Caltrans admits a 7 

discharge of water that may have come into contact with 8 

wet cement on this date, and another quote indicating the 9 

creation of a turbidity plume.  Here is a table from the 10 

final biological monitor's report, also known as the URS 11 

report, confirming the 150 foot plume right here that 12 

lasted for 82 minutes from a cement footing seal pour.  13 

The table also shows that visual observations confirmed 14 

an increase in turbidity.  Visual measurements -- 15 

increase in turbidity on their fabricated scale is a 16 

visual scale of three.   17 

 The table also shows that no fuel turbidity 18 

measurements were taken at all.  In the turbidity NTU 19 

column it says N/A for not applicable.  And the Board has 20 

no other evidence that turbidity measurements were taken 21 

on this.  Let me go back. 22 

 So, this proves to the Prosecution Team a 23 

violation of Condition 9 of the Water Quality 24 

Certification occurred.  Let’s review Condition 9, which 25 
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says, “No debris soil . . . cement or concrete washings 1 

or other organic earth material from any construction 2 

associate activity of whatever nature shall be allowed to 3 

enter into or be placed where it may be washed by 4 

rainfall into waters of the State.  This is a direct 5 

discharge of cementitious material to waters of the 6 

State.” 7 

 After reviewing the evidence, determining a 8 

violation, the next step in the process that we followed 9 

for every violation and category was to consider Water 10 

Code 13385 factors that serve to determine the 11 

appropriate liability in relation to the maximum.  For 12 

this example of a violation of Condition 9, I will point 13 

out the nature of the discharge, the degree of toxicity 14 

of materials and the receiving water.  There was a 15 

sediment discharge to a sediment repaired water body.  16 

There were insufficient BMPs to prevent the discharge, 17 

and the contractor continued its activities without 18 

modifying its BMPs.  However, the discharge was 19 

preventable, and there are industry standard BMPs in 20 

Caltrans own BMP manual to prevent such discharges. 21 

 In this instance, there were two discharges and 22 

no actions taken to remedy it, and no factors suggested 23 

the Prosecution Team a significant reduction in the 24 

recommended penalty.  There were a total of 20 turbid 25 
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discharge violations, not all of which included 1 

cementitious wastes, as in this example.  Staff 2 

conservatively recommends a minor reduction from the 3 

maximum potential penalty from 10,000 dollars per 4 

violation to 7,500 dollars for each violation in this 5 

category.  The total maximum potential liability for this 6 

category is 200,000 dollars, while staff recommends 7 

150,000. 8 

 This slide summarizes the process necessary to 9 

get a fair recommendation.  We reviewed the evidence, 10 

consulted the permits and considered the factors to 11 

suggest a penalty for each violation and category in the 12 

Complaint.  And I’ll go over another category in the 13 

Complaint, and we followed the same process for each. 14 

 Here, for insufficient turbidity measurements, 15 

I will now point your attention to some evidence from 16 

October 7, 2007, which is referred to as violation ID, 17 

and this large chart and the documentary binder that we 18 

provided.  These photos show an increase in turbidity 19 

above background that would have triggered the need for 20 

field turbidity measurements, but none were taken.  Here 21 

is a larger version of the photographic evidence taken by 22 

the biological monitor showing a large turbidity plume 23 

and insufficient BMPs for the containment of sediment.  24 

This is another photo showing the flow of the turbidity 25 
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plume downstream.  This piece of evidence is an admission 1 

by Caltrans that a plume was noted during an attempt to 2 

install the remaining two footings for the false work 3 

trestle, and no turbidity measurements are available. 4 

 Since Condition 19 requires field turbidity 5 

measurements to be collected whenever a project activity 6 

causes turbidity to be increased above background, as 7 

observed with visual observations, but since no turbidity 8 

measurements were taken, this was a clear violation of 9 

Condition 19.  The lack of quality turbidity measurements 10 

is inextricably linked to cost savings due to the man 11 

hour savings of not employing one or more people to 12 

calibrate, maintain and operate turbidity measuring 13 

equipment, as well as the time savings from the potential 14 

delays and additional BMPs that would result from 15 

measuring an increased turbidity of greater than 20 16 

percent at 100 feet downstream.   17 

 The lack of quality field turbidity 18 

measurements undercuts the Regional Water Board’s ability 19 

to review the project for compliance with the basin plan 20 

water quality turbidity objection, and with the Water 21 

Quality Certification.  However, these violations are 22 

monitoring and reporting violations as opposed to the 23 

discharge themselves.  And there were some attempts to 24 

taking turbidity measurements on this project.  A 25 
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reduction from the maximum is recommended from 10,000 1 

dollars per violation to 5,000 dollars per violation.  2 

There were a total of 22 insufficient turbidity 3 

measurement violations proposed in the Complaint, with a 4 

maximum total liability of 220,000 dollars, with a 5 

recommendation of 110,000.   6 

 Moving onto another category in the Complaint, 7 

improper disposal of cement waste, this is one of the 8 

most egregious categories, so I’m reviewing several 9 

pieces of evidence that underlies several violations.  10 

Here is the response to the 13267 order from Caltrans, 11 

and it says, “On August 29th during placement of concrete 12 

in a corrugated steel pipe within the river, the water 13 

level rose, and to prevent it from overflowing into the 14 

river the water was pumped to the dewatering basin.  15 

After placing the concrete seal course, the contractor 16 

cleaned the hopper trimming shovels in a footing 17 

excavation in the river bar.”   18 

 For another two violations, we have some photos 19 

and another document, which corroborate each other.  This 20 

photo depicts corrugated metal pipe with cement, and a 21 

white PVC pipe here connected to discharge into Isolated 22 

Pool B on this date.  This piece of evidence says -- is 23 

from -- Let me read the quote.  It says, “The water was 24 

tested for PH, treated with muriatic acid and then pumped 25 
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into the settlement basin.  I estimate that about 25 1 

gallons was pumped from the left concrete seal pour, and 2 

perhaps 50 gallons from the right.”   3 

 This is a document from the -- or an excerpt 4 

from the URS report.  It shows a picture here that I’ll 5 

show in the next slide, and the caption says, cement 6 

waste pour to the edge of Isolated Pool B.  Here cement 7 

was apparently just discharged directly to the gravel 8 

bar, which is the waters of the State and is between 9 

Isolated Pool B and the river, or the active channel.   10 

 The evidence I’ve described summarized how it 11 

demonstrates to the Prosecution Team that there was 12 

violations of Condition 9 and 17 for this category.  13 

Condition 9 prohibits the discharge of cement or concrete 14 

washings to waters of the State or to areas where it may 15 

be washed by rainfall in the waters of the State as well.  16 

Condition 17 requires that all activities, best 17 

management practices, shall be conducted as described in 18 

this permit as well as the application submitted by the 19 

applicant on this project. 20 

 Water Board staff denied the original 21 

application from Caltrans for the Water Quality 22 

Certification on this project to ensure that Caltrans 23 

understood the requirement of full containment of 24 

cementitious waste, and this is included as part of the 25 
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application.  Furthermore, the activities described that 1 

resulted in violations of Condition 9 were the result of 2 

lack of BMPs.  These two conditions are distinct, because 3 

Condition 9 prohibits the discharge of waters of the 4 

State while 17 requires the use of BMPs and 5 

implementation of the project as described. 6 

 In reviewing the 13 through 85 factors for the 7 

cementitious waste discharge category, we reviewed the 8 

high toxicity of discharge, because cement wastes are 9 

sediment discharges to a sediment impaired water body, as 10 

well as the high PH of cementitious waste waters.  There 11 

is a very high culpability by the discharger based on the 12 

very clear control practices that were taken.  They 13 

discharged -- they were dealing with a controlled waste 14 

product as well as it was very clear that it was 15 

prohibited to discharge.  And there was an economic 16 

benefit by avoiding the costs to adequately contain and 17 

dispose of the cementitious waste water. 18 

 For this category there were 16 violations in 19 

the Complaint, for a maximum of 160,000, and we found no 20 

reason to reduce the maximum potential recommendation.  21 

For the leaky equipment category, well, that’s a category 22 

that staff created in developing the Complaint to 23 

organize the violations.  Perhaps this category could be 24 

better titled petroleum product discharges, but I will 25 
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refer to leaky equipment, because that’s the category 1 

name in the Complaint.  To further summarize the process 2 

of evidentiary review taken by staff, and how the types 3 

of evidence used for this category, I will go over 4 

violation ID’s 109 and 110.   5 

 We have these three photographs from the 6 

biological monitoring reports showing three distinctive 7 

events.  Staff -- and we have a quote from a biological 8 

monitor, and we feel that the photos corroborate the 9 

quote sufficiently to determine that a discharge and a 10 

threatened discharge to waters of the State occurred on 11 

October 12, 2006.   12 

 This photo depicts a discharge of oil from a 13 

crane onto the trestle deck above the river.  There are 14 

multiple oil stains in the foreground and what appears to 15 

be some absorbent material used to mitigate the discharge 16 

of oil onto the trestle deck, and the threatened 17 

discharge of oil to the river.  This photograph was 18 

titled IR Leaker by the biological monitor, and shows a 19 

compressor on the gravel bar with plastic sheeting strewn 20 

beneath.  The plastic sheeting is not bermmed in a manner 21 

to sufficiently contain leaks from the compressor, and it 22 

appears to be discharging its contents onto the gravel 23 

bar by the staining there. 24 

 This photograph was labeled by the biological 25 
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monitor as Oil Change, and doesn’t necessarily depict 1 

leaky equipment as the category would suggest, but staff 2 

thought that this discharge was most appropriately fit 3 

within this category.  This photograph convinced staff 4 

that MCM did not use adequate BMPs while performing an 5 

oil change, and this resulted in a discharge of oil to 6 

the ground.  Staff have no evidence that this was 7 

actually cleaned up, but even if it was, the threatened 8 

discharge to waters of the State should have been avoided 9 

by the use of BMPs rather than mitigation and clean up. 10 

 Condition 9 states that no oil or petroleum 11 

products shall be allowed to enter into or be placed 12 

where it may be washed by rainfall in the waters of the 13 

State, whereas 13 reiterates the prohibition of Condition 14 

9 and goes further to prohibit the use of any leaky 15 

equipment -- vehicle or equipment of any substance that 16 

may impact water quality.  These three photographs 17 

corroborate the quote from the biological monitor that 18 

describes a discharge and threatened discharge to waters 19 

of the State in violation of Condition 9 and the use of 20 

leaky equipment in violation of Condition 13. 21 

 Here.  It is important to note that the 22 

category of leaky equipment was dealt with in a different 23 

manner than some of the other categories, because 24 

multiple pieces of evidence of multiple violations on the 25 
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same day were grouped together to support the assessment 1 

of one violation.  Using this grouping method, there were 2 

still 28 days identified in the Complaint of petroleum 3 

discharges and/or threatened discharges.  This process of 4 

grouping was the Prosecution Team’s method of 5 

conservatively determining violations which effectively 6 

lowered the maximum potential penalty.  There were, 7 

however, numerous discharges that were preventable.  They 8 

were -- there was -- in some instances there would have 9 

been no additional cost to install the BMPs properly as 10 

seen.  There is a potential economic benefit by not 11 

replacing the chronically leaky equipment, as required by 12 

the permit, and there is -- there was, however, evidence 13 

of occasional attempts of clean up and that was 14 

considered as a mitigating factor.  There were 28 days of 15 

grouped violations in the Complaint for a maximum of 16 

280,000 dollars with a total recommended penalty of 17 

150,000.   18 

 Slag is another category that represents a 19 

common type of discharge resulting from welding and steel 20 

cutting activities.  I have selected violation ID 116 21 

from October 17, 2006 to exemplify the type of discharge 22 

supporting these types of violations.  Evidence in the 23 

record includes many photographs taken by the biological 24 

monitor and a quote from the Caltrans Engineering Report.  25 
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This photo shows an overview of the construction 1 

activities on the gravel bar at the Northridge work area, 2 

which is just one portion of the large project.  Upon 3 

close analysis, this photo shows two workers actively 4 

welding and/or steel cutting within waters of the State 5 

without adequate containment here and here. 6 

 This photograph shows in more detail a worker 7 

welding without adequate containment.  This photograph 8 

also depicts black staining on the bedrock and gravel bar 9 

here, here and here.  This is a closer up photograph of 10 

the residual welding slag or steel cutting waste within 11 

waters of the State and discoloring the waters here.   12 

 This photograph, from the same date, shows 13 

another employee welding within feet of the active river 14 

channel during critical low flow conditions, and within 15 

waters of the State without any containment.  This is -- 16 

This is a zoom in of that last photo, and it shows no 17 

containment.  Here is another photo on the same day.  No 18 

containment, direct discharge to waters of the State. 19 

 This quote from a Caltrans Engineering Report 20 

describes, “Found a welder attaching angles to the coffer 21 

dam template with no attempt to catch splatter or slag.  22 

I told them they were not allowed to drop material into 23 

the water, and they hung a bucket under the work, which 24 

caught about half of the falling material.”  This 25 
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evidence proves to the Prosecution Team that a violation 1 

of Condition 9 occurred. 2 

 Slag discharges were grouped in a similar 3 

manner as leaky equipment charges.  Due to the number of 4 

discharges per day, i.e. or an example, all of the 5 

discharges that we just reviewed were grouped together to 6 

support a maximum potential penalty of 10,000 dollars for 7 

that day, as opposed to 10,000 dollars for each incident.  8 

This was a very conservative stance by the Prosecution 9 

Team and significantly reduced the maximum potential 10 

penalty for this category.  I don’t know which way I’m 11 

going.  Oh, I am going forward.  Okay. 12 

 CHAIRMAN HALES:  Did you find your place? 13 

 MR. GRADY:  I think so.  Just ahead of here.  14 

There were discharges directly to waters of the State in 15 

this example, and other threatened discharges to waters 16 

of the State.  It would have been easily avoidable with 17 

proper containment.  There were, however, small total 18 

volumes of discharged material, and throughout the 19 

project there were some occasional efforts made to 20 

contain the slag with buckets and fire retardant blankets 21 

with moderate success.  There were 15 days of group slag 22 

discharge violations for a total maximum of 150,000, and 23 

staff showed even further discretion by reducing the 24 

penalty -- recommended penalty to 50,000 for these -- 25 
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this group of violations.   1 

 To represent the construction dewatering 2 

category of violations, I’ve selected some evidence from 3 

August 31, 2006 that supports violation ID’s 28 and 29 4 

and 30.  The evidence includes two photographs and a 5 

table from the URS report.  This photograph shows the Eel 6 

River in the middle, Isolated Pool B on the bottom, and a 7 

discharge of construction dewatering into Isolated Pool 8 

B.  As Mona described earlier, the discharge into this 9 

location was expressly prohibited in the Water Quality 10 

Certification.  Caltrans, as contractor, should have 11 

applied for coverage under the general construction 12 

dewatering permit if they wanted to discharge to this 13 

location, but they never did.  Had they done so, staff 14 

would have required stringent water quality protections 15 

in the form of BMPs. 16 

 This photo shows the same event from another 17 

perspective, and this is -- that was the photo from this 18 

excerpt from the biological monitoring report which 19 

describes water pumped into Isolated Pool B for coffer 20 

dam dewatering.  This is Table 5, an excerpt from the URS 21 

report.  And the highlighted excerpt describes the 22 

discharge and an associated increase in turbidity.  All 23 

of the evidence that we’ve just reviewed proves to us the 24 

violation of Condition 9, which prohibited the discharge 25 
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of also a violation of Condition 12, which required a 1 

separate permit for this type of work, and of Condition 2 

17, because the activity is inconsistent with the 3 

application to the Water Quality Certification, and 4 

because no BMPs were used. 5 

 After determining the violations, we reviewed 6 

the 13385 factors.  There was a discharge directly to 7 

waters of the State, no communication with the Water 8 

Board staff, discharge without a permit, sediment 9 

discharge to a sediment impaired water body, no BMPs were 10 

used, and significant economic benefit by not employing 11 

BMPs.  There were a total of 39 days of construction 12 

dewatering violations in the Complaint for a maximum 13 

potential penalty, and a recommended penalty, of 390,000 14 

dollars. 15 

 So, I’ve just finished with a summary, an 16 

overview.  I didn’t cover every single category in the 17 

Complaint for the 401 due to time restrictions, and there 18 

is no way I could cover all of the violations, but that’s 19 

an overview of our assessment of the -- of compliance 20 

with the 401 Permit. 21 

 And now, I’ll move onto the Storm Water Permit 22 

violations.  Section H of the Storm Water Permit requires 23 

Caltrans to implement structural and non-structural BMPs 24 

through a construction management program throughout all 25 
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parts of the State year round.  Many of the violations of 1 

the Water Quality Certification would have also been 2 

violations of the Storm Water Permit because of the 3 

overlapping requirements to implement BMPs.  However, 4 

staff is only assessing violations of the Storm Water 5 

Permit for insufficient containment on the trestle deck, 6 

which was not specifically covered by our enforcement of 7 

the Water Quality Certification, and for improper fueling 8 

of -- improper fueling BMPs, which staff did not address 9 

through enforcement of the Water Quality Certification. 10 

 Staff assesses 130 days of continuous violation 11 

for inadequate containment of the trestle deck based on 12 

various pieces of photographic evidence from August 2006 13 

through January 8, 2007 when Water Board staff observed 14 

the contractor in the process of installing filter fabric 15 

across the trestle deck as the last and final BMP.  There 16 

is no evidence in the record that at any time prior to 17 

January 8th sufficient BMPs were ever in place to comply 18 

with the trestle containment requirements of the storm 19 

water permit.  There were also 10 days assessed for 20 

insufficient fueling BMPs in presumably an upland 21 

location referred to as the TCE on August 9th through the 22 

22, 2006, and one day of insufficient fueling BMPs on the 23 

gravel bar on August 22, 2006.   24 

 Here is BMP NS13 material and equipment use 25 
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over water from the Caltrans BMP Manual required for 1 

compliance with the Storm Water Permit.  This BMP applies 2 

where materials and equipment are used on barges, boats, 3 

docks and other platforms over or adjacent to a water 4 

course that supplies to the trestle deck.  The purpose is 5 

to ensure implementation of procedures that minimize or 6 

eliminate discharge of potential pollutants to a water 7 

course.  To do this, the BMP requires Caltrans and its 8 

contractor to provide water tight curbs and toe boards to 9 

contain spills and prevent materials, tools and debris 10 

from leaving the barge, platform, dock, etcetera.  It 11 

also requires them to secure all materials to prevent 12 

discharges to receiving waters via wind. 13 

 Here is BMP NS9, vehicle and equipment fueling, 14 

which requires fueling to be performed in designated 15 

areas.  It requires regular inspections of fueling areas.  16 

It requires that fueling areas shall not be left 17 

unattended, to protect fueling areas with berms and/or 18 

dikes, to clean up materials and they shall -- and clean 19 

up materials shall be available, drip pans and absorbent 20 

pads shall be used during fueling, etcetera. 21 

 This is a piece of evidence.  It’s an e-mail 22 

from the Caltrans Construction Storm Water Coordinator to 23 

the resident engineer on this project, amongst other 24 

Caltrans employees.  The first deficiency observed by the 25 
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Coordinator was, “Equipment is being fueled on the river 1 

bar at the North Bridge.  Our permit with the Regional 2 

Water Quality Control Board explicitly states that 3 

fueling must not --“ or excuse me “-- must only occur 4 

outside of Waters of the United States.  At the PDT, 5 

James Hamm acknowledged that they were fueling a 6 

compressor, a generator, man lift and backhoe.” 7 

 The fifth deficiency on this -- in this e-mail 8 

says that, “Fueling is occurring in the TCE near the 9 

resident engineer’s office without use of any BMPs.  LAD 10 

personnel were fueling a tract hoe and claimed they had 11 

no training of knowledge -- or knowledge of required 12 

fueling practices, and have been fueling their equipment 13 

for weeks in such a manner.”   14 

 This is a photograph from August 29, 2006 15 

showing the trestle deck, and it shows inadequate 16 

containment along the perimeter here.  Here are some 17 

photos from August 30, 2006.  Also shows not perimeter 18 

containment such as toe boards, no filter fabric, no 19 

barrier along the railing.  And here, looking up 20 

underneath, as you can see light passing through the 21 

trestle deck, clearly not a water tight seal. 22 

 This photograph shows a rusty I-beam with lots 23 

of debris strewn about on the trestle without sufficient 24 

containment along the edges to prevent the debris from 25 
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falling off the trestle as required by the BMP.  This 1 

photograph goes further to show a lack of toe boards 2 

along the edge of the trestle, a lack of containment 3 

along the railing to prevent debris from falling onto the 4 

gravel bar or into the river.  This photograph also 5 

depicts a lack of containment for potential leaks from 6 

the compressor in the middle of the photograph. 7 

 This photograph shows holes in the trestle deck 8 

and gaps between the beams where debris could fall 9 

directly into the river below.  As you can see here, it’s 10 

difficult to see, perhaps, with the lighting here, but 11 

looking through you see a footing in the river directly 12 

below.  This excerpt from the biological monitoring 13 

report describes the inadequate attempt at sealing the 14 

trestle with caulking, and the effect that equipment on 15 

the deck caused -- caused it to flex and separate the 16 

seal.  It also describes constant leaks from equipment 17 

onto the decking and the potential for rocks and other 18 

debris to fall between the holes in the deck. 19 

 This photo was titled Flexed Trestle Decking by 20 

the biological monitor.  The weight and movement of 21 

equipment on the trestle would cause it to flex causing 22 

gaps in the boards, showing that a water tight seal was 23 

not achieved as required by the BMP.  This photograph 24 

goes further to depict holes in the trestle, a lack of 25 
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containment along the sides where sawdust and other 1 

materials, including tools, could discharge to the river.  2 

Here, along the sides, no toe boards, no railing.  Here 3 

is a hole, here is a hole, here is materials that could 4 

fall. 5 

 This photograph shows the rusty I-beams used to 6 

support the trestle, and the lack of containment to 7 

prevent the rusty debris from falling directly to the 8 

river and gravel bar below.  This photograph shows 9 

various items of debris left uncontained on the trestle 10 

deck with insufficient containment along the sides over 11 

here to prevent the discharges of this material.   12 

 This excerpt from biological monitor report 13 

describes the general state of debris on the trestle 14 

deck, the potential for rust debris to discharge to the 15 

river, and inadequate containment at sealing the trestle 16 

with caulking or expanding foam.  This photograph and 17 

caption was taken from the biological monitor, and it 18 

expresses the potential for debris to discharge to the 19 

river due to a lack of containment, potential for debris 20 

being knocked into the river due to lack of non-21 

continuous and non-solid railing and toe boards that 22 

stop. 23 

 This excerpt from the biological monitor report 24 

says, “However, the old deck mats employed directly above 25 
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the river are not as flat or well sealed, and have the 1 

potential to allow debris to enter into the river.”  2 

Violations of the Storm Water Permit were assessed for 3 

130 days of continuous insufficient containment of the 4 

trestle deck, 10 days of insufficient fueling BMPs at the 5 

TCE, and one day of insufficient fueling BMPs on the 6 

gravel bar.  The maximum potential penalty for these 7 

violations was 1.41 million in the Complaint, and staff 8 

recommends a penalty for these 141 days of violation of 9 

450,000. 10 

 This slide summarizes the Water Quality 11 

Certification, or the 401, the different categories, the 12 

Storm Water Permit, trestle containment, upland fueling, 13 

and this is incorrect here, but it should be fueling on 14 

the gravel bar, the 13010 we just discussed, the number 15 

of violations in the Complaint.  And then in rebuttal and 16 

all the legal exchanges we’ve had in the past few months, 17 

there has been a few concessions made by the Water Board 18 

outlined here, the remaining violations indicated in the 19 

chart A2.  Here is the maximum potential penalty 20 

identified in the Complaint, the proposed penalty in the 21 

Complaint, and the remaining proposed penalty based on 22 

our most recent communication with the Board in Chart A2. 23 

 This -- I will point out that these total 24 

recommended penalties do not include staff costs.  Thank 25 



 48

you, very much. 1 

 CHAIRMAN HALES:  Thank you.  Does that conclude 2 

your testimony? 3 

 MS. DOUGHERTY:  It concludes our case in chief, 4 

and they now stand ready for cross examination. 5 

 CHAIRMAN HALES:  Great.  Thank you.  The Board 6 

is going to take a five minute break for necessary 7 

reasons. 8 

(Off the record) 9 

 CHAIRMAN HALES:  Thank you.  I believe 10 

everybody is back.  Are we ready to continue?  Okay.  11 

Great.  Thank you.  Let’s -- I really appreciate that.  12 

Let’s, without further adieu, move onto the cross 13 

examination for Caltrans. 14 

 MR. JENSON:  Mr. Hearing Officer, one request 15 

before we begin the examinations again. 16 

 CHAIRMAN HALES:  Yeah. 17 

 MR. JENSON:  Would it be possible to get an 18 

accounting of the time remaining for each party? 19 

 CHAIRMAN HALES:  It will.  Ms. Correll, can you 20 

update us, please? 21 

 MS. CUREL:  I sure can. 22 

 CHAIRMAN HALES:  Thank you. 23 

 MS. CUREL:  The Prosecution Team has used -- 24 

has used 58.22.  The Caltrans has used 98.14, and MCM has 25 
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used 11.31. 1 

 CHAIRMAN HALES:  Thank you.  Those are very 2 

impressive significant digits you’ve given us too.  Was 3 

that good, Mr. Jenson? 4 

 MR. JENSON:  Yes, thank you. 5 

 CHAIRMAN HALES:  Okay.  Great.  Okay.  6 

Prosecution Team.   7 

 MR. CARRIGAN:  I have no idea to find where it 8 

is.  I just need one moment until I get my technical 9 

support back.  If you -- It’s unprecedented that the 10 

Water Board staff has technical support, but I do have it 11 

in this case.  So -- 12 

 CHAIRMAN HALES:  We are not counting this time 13 

against you. 14 

 MR. CARRIGAN:  Thank you. 15 

 CHAIRMAN HALES:  You’re welcome.  We are 16 

waiting for technical support.  Does it come in the form 17 

of a person or -- 18 

 MR. CARRIGAN:  Mr. Melendrez.  Am I saying it 19 

correctly? 20 

 MR. MELENDREZ:  Yes. 21 

 MR. CARRIGAN:  Okay. 22 

 CHAIRMAN HALES:  Okay.  Start it back up, 23 

Terry. 24 

 MR. CARRIGAN:  Well, I need my Condition 9 up 25 
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there so I can ask the witness about it.  1 

 CHAIRMAN HALES:  It’s just a -- You’re trying 2 

to get a PowerPoint slide up? 3 

 MR. CARRIGAN:  Yes. 4 

 CHAIRMAN HALES:  Okay. 5 

 MR. CARRIGAN:  I can’t really blame him.  He 6 

needs coffee (inaudible).  Thank you, Forest.  I can just 7 

start with Condition 9, right?  There we go. 8 

 CHAIRMAN HALES:  All right.  We’re rolling. 9 

Whereupon, 10 

DAVE MELENDREZ 11 

was called as a witness herein and was examined and 12 

testified as follows: 13 

CROSS EXAMINATION 14 

BY MR. CARRIGAN:   15 

 Q. Good afternoon, Mr. Melendrez.   16 

 A. Good afternoon. 17 

 Q. I understand you’re the North Region Branch 18 

Chief Environmental Engineering, as you described before?  19 

 A. That’s correct. 20 

 Q. And you testified you were familiar with the 21 

Caltrans general permit.  I presume you would also 22 

testify you’re familiar with the 401 Certification? 23 

 A. Yes, I am. 24 

 Q. Okay.  Do you recognize this as Condition 9 of 25 
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the 401 Certification? 1 

 A. Yes, I do. 2 

 Q. Okay.  I have a couple questions for you about 3 

the Condition 9 certification.  It says here, the way I’m 4 

reading it, that there are two distinct prohibitions in 5 

the condition, and I just want to get your understanding 6 

about that; is that correct? 7 

 A. That’s correct. 8 

 Q. And what is the first of those prohibitions? 9 

 A. The first of the prohibitions is that these 10 

materials will not be placed within, as I understand it, 11 

will be placed within waters of the State or be placed in 12 

proximity to such that they would be washed by rainfall 13 

into waters of the State. 14 

 Q. And those are two different prohibitions, 15 

aren’t they? 16 

 A. That’s correct. 17 

 Q. Okay.  So, the first would be debris, soil, 18 

silt, sand, bark/sawdust, rubbish, cement or concrete 19 

washings, oil or petroleum products or other organic or 20 

earthen material from any construction or associated 21 

activity of whatever nature, other than authorized by the 22 

permit, shall not be allowed to enter into waters of the 23 

State; is that correct? 24 

 A. That’s correct. 25 
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 Q. Okay.  And then the second prohibition would be 1 

that same list of materials may not be placed where they 2 

may be washed by rainfall into waters of the State; is 3 

that correct? 4 

 A. That’s correct. 5 

 Q. Okay.  So, are you familiar with the term 6 

ordinary high water elevation or ordinary high water 7 

mark? 8 

 A. Yes, I am. 9 

 Q. And what does that term mean to you? 10 

 A. That term is a term that is somewhat subjective 11 

that’s identified by a qualified professional in the 12 

field, which represents typically during any one year the 13 

elevation of the surface water would reach.  Not 14 

necessarily it’s maximum elevation but it’s typical 15 

ordinary high water.  That’s why the ordinary precedes 16 

that. 17 

 Q. Okay.  And our waters -- is the area below that 18 

mark as delineated considered waters of the State or 19 

Waters of the U.S.? 20 

 A. Waters of the U.S.  That’s correct. 21 

 Q. Right.  And so, and then -- 22 

 A. I believe Waters of the U.S. is a subset of 23 

waters of the State. 24 

 Q. That’s correct. 25 
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 A. Yeah. 1 

 Q. That’s absolutely precise.  I agree with that.  2 

So, below that ordinary high water mark, it’s waters of 3 

the State.  And all these materials are prohibited by 4 

Condition 9 from being discharged to that area; is that 5 

correct? 6 

 A. That’s correct. 7 

 Q. Okay.  And then above that mark, the 8 

prohibition would apply only in a situation where they -- 9 

it poses a threat that they may be washed by rainfall 10 

into waters? 11 

 A. That’s correct. 12 

 Q. Okay.  So, if we -- waste, these types of waste 13 

are discharged to the gravel bar -- Well, are you 14 

familiar with where the gravel bar is located?  Is it 15 

above or below the ordinary high water elevation? 16 

 A. I believe both, it occurs both.  There are 17 

portions of the gravel bar that are below ordinary high 18 

water, and there are portions that are not.  19 

 Q. And you testified you were familiar with where 20 

Isolated Pool B is? 21 

 A. Yes. 22 

 Q. Is it above or below the mark? 23 

 A. I believe it is below the mark. 24 

 Q. Okay.  Fair enough.  So, waste discharged to 25 



 54

that gravel bar without a permit or as authorized by the 1 

permit would be prohibited; is that correct?  2 

 A. That’s correct. 3 

 Q. Okay.  Would it surprise you to learn that your 4 

counsel has argued that the discharge of these types of 5 

materials to the gravel bar below the ordinary high water 6 

mark still requires rainfall to be present for it to be a 7 

violation of Condition 9? 8 

  MR. JENSON:  It’s an objection for -- assumes 9 

facts that are not in evidence.   10 

  MR. CARRIGAN:  At page 5 of -- 11 

  MR. JENSON:  And it mischaracterizes -- 12 

  MR. CARRIGAN:  At page 5 of the brief. 13 

BY MR. CARRIGAN: 14 

 Q. Well, let’s just say hypothetically, if your 15 

counsel argued at page 5 of its brief that in order to 16 

violate Condition 9, these types of waste would have to 17 

be discharged irrespective of whether they were before -- 18 

below or above the ordinary high water mark with the 19 

threat of rainfall? 20 

 A. I believe that the ordinary high water mark is 21 

where it is regardless if it rains, such that any 22 

discharges below that ordinary high water mark would be 23 

considered discharged to Waters of the U.S. 24 

 Q. Whether there was rainfall foreseeable or not? 25 
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 A. That is correct. 1 

 Q. Okay.  That’s what I was getting at.  Do you 2 

know -- are you familiar with the term, as used in the 3 

BMP Manual that was discussed earlier, sedimentation 4 

basin? 5 

 A. Yes. 6 

 Q. Or sediment basin? 7 

 A. Yes. 8 

 Q. Well, briefly describe what you think that is.  9 

What’s your understanding of a sediment basin? 10 

 A. As I understand it, the sedimentation basin, as 11 

described in the Construction General Permit, is -- has 12 

certain design parameters whereby you can infer that that 13 

may be a detention basin, i.e., that it will -- some 14 

water will go into this basin, be retained for a certain 15 

amount of time and then have some sort of overflow, 16 

because the Construction General Permit describes a 17 

retention time to capture certain sized particle.  And 18 

then there is also what we would term an infiltration 19 

basin where we discharge water to a basin and the water 20 

completely infiltrates.  Both of those types of basins 21 

are discussed within the construction site BMP Manual, 22 

and are commonly referred to. 23 

 Q. So, each is really a designed or engineered 24 

type of BMP; is it not? 25 
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 A. That’s correct. 1 

 Q. Okay.  So, it would typically involve some type 2 

of filtration or screening system or some kind of a pump 3 

or perk test that would indicate that the capacity to 4 

filter sediment was sufficient to prevent a discharge of 5 

waters to the U.S.? 6 

 A. That’s correct. 7 

 Q. And do you know if Isolated Pool B had any 8 

engineered design features that would result in that kind 9 

of protection? 10 

 A. I am not aware of any engineered design 11 

features associated with Isolated Pool B other than it’s 12 

operation, how they operated and discharged to that pool.  13 

There are times in the description when it will say we 14 

discharged to that pool for several hours and then we 15 

stopped, you know, and then we came back the next day and 16 

discharged for several hours and then stopped.  And to me 17 

that’s an operational control.  Whether or not it’s an 18 

engineered operational control I think is not -- 19 

 Q. Understood. 20 

 A. -- prudent to the discussion. 21 

 Q. Understood.  That makes sense.  Okay.  Let’s 22 

see.  You want to roll to slide one for me, to Condition 23 

19?  This is -- Mr. Melendrez, this is Condition 19 of 24 

the -- of the 401 Certification.  Have you seen this 25 
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before? 1 

 A. Yes, I have. 2 

 Q. You’re familiar with it? 3 

 A. Yes, I am. 4 

 Q. What’s your understanding of what field 5 

turbidity measurements are? 6 

 A. Field turbidity measurements, as in all 7 

turbidity measurements, are required -- well, need to be 8 

taken using a device, which measures that turbidity in 9 

terms of NTU’s.   10 

 Q. Fair enough.  And -- 11 

 A. To me, that’s what a -- as opposed to a 12 

laboratory test where you would collect a sample, take it 13 

to a lab, and presumably they get out their meter and 14 

test for turbidity also or some sort, the test is still 15 

similar, whether it’s a field or a laboratory.  But -- 16 

 Q. And so I guess my question for you is, you used 17 

the term device.  Would that include visual observations? 18 

 A. I’m sorry.  I didn’t catch the first part. 19 

 Q. I think you used the term device. 20 

 A. Yes. 21 

 Q. Some type of device that measures the amount of 22 

material in the water? 23 

 A. That’s correct. 24 

 Q. Does that include visual observation? 25 
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 A. The only time that I’m familiar with a visual 1 

observation, which is -- would be referred to what’s the 2 

term the Secchi disk, I believe it’s called, where 3 

they’re measuring clarity, for instance, in Lake Tahoe 4 

where they’ll drop a disk down. 5 

 Q. I’ve actually heard of that, too. 6 

 A. Yeah. 7 

 Q. Yeah. 8 

 A. Other than that, I’m not familiar with visual 9 

monitoring as an accurate way to measure turbidity. 10 

 Q. Do you know whether visual monitoring would be 11 

a permissible way to comply with Condition 19 in the 12 

event that there was mobile -- visible mobilized 13 

sediment? 14 

 A. You’re asking me if the visual monitoring would 15 

be sufficient to address Condition 19? 16 

 Q. Correct. 17 

 A. In my professional opinion, no. 18 

 Q. Thank you.  Well, then, I guess we don’t need 19 

to go into Mr. Durgowsky’s e-mail that was -- it was 20 

forwarded to you.  If you could answer one last question. 21 

 A. Sure. 22 

 Q. I was going to show it to you to refresh your 23 

recollection, but do you recall sending Mr. Durgowsky an 24 

e-mail on or about September 11, 2006 describing the 25 



 59

failure at the project site to use turbidity measurements 1 

or use a device to measure turbidity? 2 

 A. Yes, I am aware of that e-mail. 3 

 Q. Okay. 4 

 A. I do recall it. 5 

 Q. And do you know for how long that practice took 6 

place at the site before it was corrected? 7 

 A. No, I do not. 8 

 Q. Okay.  And do you recall about how many 9 

violations that you documented in that e-mail? 10 

 A. I believe I stated that at that point in time 11 

we should have had six events for which we would have 12 

turbidity data. 13 

 Q. And what was the reason you wrote this?  Were 14 

you anticipating -- let me ask you if you were 15 

anticipating a future event, perhaps on the next day? 16 

 A. I wasn’t anticipating a future event.  I -- The 17 

main just of my e-mail was try to explain to staff where 18 

this 401 requirement and how that dovetails into Caltrans 19 

own permit with regard to non-storm water discharges.  20 

Because this construction dewatering is a non-storm water 21 

discharge.  So, Caltrans Statewide NPDES Permit 22 

essentially addresses those two types.  We have a storm 23 

water discharge and we have a non-storm water discharge.  24 

All construction dewatering, since it’s not a result of 25 
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precipitation, is considered a non-storm water discharge.  1 

So, that was -- that’s kind of the just of my e-mail is 2 

to describe that and whether or not this is an authorized 3 

or unauthorized discharge.   4 

  But that sort of context, irregardless -- 5 

regardless of that, certainly the 401 Certification and 6 

those conditions and those requirements, I believe, are 7 

fairly explicit, and from my perspective I well 8 

understood.  And I think that those conditions were 9 

placed in there for a reason, and I felt that if those 10 

conditions were not strictly adhered to that we may be 11 

sitting here today. 12 

 Q. Understood.  Do you know if there was any 13 

disagreement between your agency, Caltrans, and the prime 14 

contractor, MCM, over the interpretation of Condition 19? 15 

 A. I am not aware of any of those disagreements. 16 

 Q. Okay.  Fair enough.  One question about the 17 

trestle deck. 18 

 A. Sure. 19 

 Q. Or maybe a couple, but just related to the 20 

trestle deck.  So, if I understand your testimony 21 

earlier, and I believe this is accurate in terms of BMP 22 

implementation is an iterative process; is that correct? 23 

 A. That’s correct. 24 

 Q. Okay.  So, when the trestle deck was first 25 
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built, let’s say that it had 2 x 6 inch holes all 1 

throughout it, and there were no railings on it to 2 

prevent debris from going over the edge or through the   3 

2 x 6 foot holes, would BMPs would be present in that 4 

situation? 5 

 A. Well, it’s, as I described, the trestle itself 6 

is a BMP, so from your description I would count one. 7 

 Q. Just the -- 8 

 A. The trestle itself, and -- 9 

 Q. -- trestle deck itself. 10 

 A. -- the trestle deck itself, yes. 11 

 Q. So, if I understood your testimony earlier 12 

today, the first BMP that was put onto the trestle deck 13 

to address the holes in the deck was plywood; is that 14 

correct? 15 

 A. That’s correct.  That’s my understanding. 16 

 Q. Do you know how long after the trestle deck was 17 

in use that the plywood patches were employed? 18 

 A. I do not. 19 

 Q. Okay.  Fair enough.  That’s all I have for you, 20 

Mr. Melendrez.  Thank you, very much. 21 

 A. Thank you. 22 

  MR. CARRIGAN:  And I’d like to next call 23 

Mr. Cohen.  Oh, wait. 24 

 UNIDENTIFIED MALE SPEAKER:  No.  No questions. 25 
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 CHAIRMAN HALES:  Do we have any Panel 1 

questions? 2 

 THE WITNESS:  Sebastian Cohen, engineer with 3 

Caltrans. 4 

 MR. CARRIGAN:  I have some exhibits that I’d 5 

like to pass out, if that’s all right.  They’ll be shown 6 

on the screen.  You want to advance it one, Forest?  But 7 

I think it would be helpful to have a paper copy in front 8 

of you, if that would be okay. 9 

 CHAIRMAN HALES:  That would be fine.  Are they 10 

exhibits that have already been entered? 11 

 MR. CARRIGAN:  They are exhibits that have 12 

already been entered, and they’re in your binders. 13 

 CHAIRMAN HALES:  Great. 14 

 MR. CARRIGAN:  And they’ll also be here on the 15 

screen.  But I think it’s important to see contacts, 16 

because I’m going to focus in on some specific 17 

(inaudible). 18 

 CHAIRMAN HALES:  It’s a similar fashion to the 19 

large photographs that Caltrans showed us, so -- 20 

 MR. CARRIGAN:  Yes. 21 

 CHAIRMAN HALES:  -- that’s fine. 22 

 MS. ZAZARON:  The Department objects to 23 

documentation and evidence about incidents that are not 24 

contained in the ACL.  These e-mails appear to cover 25 
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events that have absolutely nothing to do with the ACL, 1 

so they’re irrelevant.  And previously the Advisory Team 2 

has excluded new evidence.  This is just another breed of 3 

it.  It’s not encompassed in any part of the Complaint.  4 

So, again, objection as to relevance. 5 

 MR. CARRIGAN:  Mr. Cohen -- If you want an 6 

offer of proof, I’m happy to make it. 7 

 MR. HUNGERFORD:  Well, I’d also like to jump in 8 

on that objection.  I mean, I would, you know, concur 9 

with Caltrans.  And on top of that, you know, we’ve spent 10 

five, six days in deposition with staff members on this 11 

case going through laboriously every single one of the 12 

violations.  This is obviously -- this took place about a 13 

year afterwards.  It hasn’t been within the scope of the 14 

Complaint or something that we’ve had the opportunity to 15 

oppose anyone on, so I also would object. 16 

 CHAIRMAN HALES:  Really, quick, I just -- 17 

reminder, if everybody could just continue to state your 18 

name through this. 19 

 MR. HUNGERFORD:  I’m sorry.  Sean Hungerford. 20 

 CHAIRMAN HALES:  Thank you.  Could we just get 21 

your intent with the exhibit? 22 

 MR. CARRIGAN:  Sure.  This is Mr. Kerrigan, on 23 

behalf of the Prosecution Team.  The intent of this 24 

exhibit is to comment on Mr. Sebastian Cohen’s direct 25 
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testimony that when he took over as the resident engineer 1 

from the project -- at the project site, environmental 2 

conditions improved and that there was sort of a 3 

discontinuance of the ongoing leaky equipment violations 4 

and other types of violations.  So, we wanted to 5 

demonstrate here that the leaky equipment violations were 6 

chronic and show that despite the Department’s direction 7 

to MCM, it stubbornly refused to address the chronic 8 

problems at the site. 9 

 CHAIRMAN HALES:  And we do have -- this has 10 

already been submitted into the record?  11 

 MR. CARRIGAN:  That’s correct. 12 

 CHAIRMAN HALES:  Then I’ll allow it. 13 

Whereupon, 14 

SEBASTIAN COHEN 15 

was called as a witness herein and was examined and 16 

testified as follows: 17 

CROSS EXAMINATION 18 

BY MR. CARRIGAN: 19 

 Q. Mr. Cohen, you see this e-mail before you?  20 

It’s dated August 20, 2008, authored by you? 21 

 A. Yeah. 22 

 Q. And do you recognize it? 23 

 A. Yeah, sure. 24 

 Q. Is this -- it’s directed to Mr. E. Pane, 25 
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mcmconstructioninc.com.  Do you see that? 1 

 A. Yeah. 2 

 Q. And is that Evan Pane, witness to this 3 

proceeding? 4 

 A. Yeah. 5 

 Q. And he’s the person you described in your 6 

testimony earlier today; is that correct? 7 

 A. Yeah. 8 

 Q. So, he’s the person with whom you dealt 9 

directly at MCM? 10 

 A. Yeah, he’s their project manager.  So -- 11 

 Q. And this is in late 2008, so it’s well over a 12 

year after you took over the project; is that correct? 13 

 A. Yeah.  Yeah. 14 

 Q. Okay.  I just want to direct your attention to 15 

that first sentence there on the page, very first 16 

paragraph, saying that you’ve had way too many recurring 17 

SWPPP issues, “and my staff and I are completely fed up 18 

with asking you and trying to enforce compliance, just as 19 

you are tired of hearing about it.”  Do you see that? 20 

 A. Yeah. 21 

 Q. What do you mean by completely fed up? 22 

 A. Exactly that.  I was tired of dealing with it. 23 

 Q. Okay.  And did you have recurring issues with 24 

SWPPP compliance with MCM over the course of your 25 
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management of this project as the RE? 1 

 A. We had SWPPP issues every day.  I mean, it’s 2 

continuous.  There is always a SWPPP issue.  It’s an 3 

ongoing battle every day -- 4 

 Q. Okay.  So -- 5 

 A. -- especially on a job that size. 6 

 Q. Fair enough.  I’m sorry.  I didn’t mean to 7 

interrupt.  About halfway down the page there is a 8 

sentence that begins, “When I visit the site in the 9 

evenings and find piles of sandblasting sand, oil stains, 10 

slag piles, excessive piles of garbage, etcetera, that 11 

were all asked to be cleaned up several weeks ago, and in 12 

some cases months ago, I become quite frustrated.”  Are 13 

those just a few specific examples of the types of 14 

problems you describe? 15 

 A. What do you -- Elaborate on it.  What do you 16 

mean?  Is that -- 17 

 Q. Well, you describe you have SWPPP problems 18 

every day. 19 

 A. Oh, like -- Oh, oh.  Is that an example of the 20 

problems we have every day?  Yeah, well, that -- No, I’d 21 

say that’s on the worst end.  I mean, every day being, 22 

you know, garbage.  You know, a new contractor comes -- a 23 

new subcontractor comes to the jobsite, they eat their 24 

lunch and they leave it there.  And, you know, that was a 25 
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real problem, because there is so many contractors and 1 

subcontractors coming to the job, it’s -- you know, we’d 2 

have a meeting about something, it would be dealt with, 3 

someone new would come to the job and it’s a problem all 4 

over again.  That was a -- that was a big deal.  So, 5 

there -- I mean, there is -- it runs the gambit from new 6 

stuff every day to the same old stuff every day to -- 7 

 Q. Okay.  Fair enough.  So, in this sentence it 8 

seems to indicate to me that you had asked the contractor 9 

to police or clean up its slag piles, and they had failed 10 

to do so for several weeks, or maybe in some cases months 11 

ago; is that correct? 12 

 A. Yeah, there was probably a couple few that had 13 

been there for quite a while that obviously -- 14 

 Q. What’s a slag pile? 15 

 A. Slag is if you basically weld metal, the small 16 

particles that come off of it. 17 

 Q. Okay.  So, you heard the Board Member ask a 18 

question earlier today about whether things were cleaned 19 

up at the site right after they were spilled.  At least 20 

with respect to these slag piles, they remained in place 21 

and were not cleaned up after they were spilled; is that 22 

correct? 23 

 A. The ones I’m talking about here, yeah. 24 

 Q. Okay. 25 
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 A. But that doesn’t mean there weren’t a bunch 1 

that -- I mean, you guys are -- this is how you take a 2 

little piece of something and -- It doesn’t represent -- 3 

There is a ton that was done on the job. 4 

 Q. I understand.  I think we heard that in your 5 

direct testimony.  I’m just trying to get at why you 6 

wrote this e-mail. 7 

 A. See, and that’s a good question.  There is a 8 

ton of context that -- 9 

 Q. Yeah, fair enough. 10 

 A. -- you guys didn’t ask on any of the other e-11 

mails.  And I can kind of remember some of the context on 12 

this was that I think we were having a big -- there was a 13 

big event, or I don’t know, maybe there was even a big 14 

inspection coming.  There was definitely times that we 15 

ramped up and cleaned everything up, and we’d ramp way up 16 

and have extra meetings and get everything cleaned up 17 

because there was another tour or this or that, and we 18 

would get on it, a little more extra work, a little more 19 

meetings, and it wouldn’t get cleaned up, so I’d get real 20 

frustrated.  But, I mean -- 21 

 Q. Fair enough.  I understand, and I can feel that 22 

it seems like you’re getting a little frustrated right 23 

now.  So, that’s okay. 24 

 A. Well, it’s very -- it’s very -- this is what 25 
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you guys have been doing.  You take a little piece and 1 

you compare it -- quickly go to everything else on the 2 

job. 3 

 Q. Okay. 4 

 A. It’s a very huge project, so -- 5 

 Q. Did removing these slag piles present a safety 6 

issue to you?  You testified -- 7 

 A. I can’t remember what slag piles these were. 8 

 Q. Okay. 9 

 A. Just -- 10 

 Q. Let me ask you -- 11 

 A. None of these things jump out at me as a huge 12 

risk to environmental damage.  They jumped out at me as a 13 

risk of having more people complain about SWPPP issues on 14 

the job. 15 

 Q. Okay.  So -- 16 

 A. That’s where my frustration lies is that there 17 

is never a risk associated with some of these -- There is 18 

a ton of stuff not done, but the reality is that not much 19 

damage was done. 20 

 Q. I understand, and I’m going to ask you, please, 21 

I’m going to give you a lot of leeway, stick to the 22 

questions I’m asking.  Okay? 23 

 A. Okay. 24 

 Q. I mean, I understand.  Let me ask you this.  Is 25 
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it ambiguous to you at all or is it sort of comes down to 1 

interpretation that whether slag piles are allowed to sit 2 

around the jobsite for weeks on end or potentially 3 

months? 4 

  MS. ZAZARON:  Are you referring to specific 5 

locations on the jobsite, counsel? 6 

BY MR. CARRIGAN:   7 

 Q. I’m talking about the slag piles referenced in 8 

this e-mail. 9 

 A. I don’t remember the specific slag piles 10 

referenced. 11 

 Q. Is that something that comes down to 12 

interpretation, whether slag piles can be allowed to be 13 

sitting around the jobsite? 14 

  MR. HUNGERFORD:  I’d have to object based on -- 15 

Sean Hungerford, objecting for lack of foundation.  We 16 

don’t have that information in the record.  He’s already 17 

testified he doesn’t know where these piles were. 18 

  MR. CARRIGAN:  Okay.   19 

  CHAIRMAN HALES:  Well -- 20 

  MR. CARRIGAN:  Let me just move on, then. 21 

  CHAIRMAN HALES:  That’s fine.  That’s fine. 22 

BY MR. CARRIGAN: 23 

 Q. What about the oil stain?  What about the oil 24 

stains mentioned in the -- So, you testify here or in 25 
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your e-mail, I’m sorry, you mentioned that there are oil 1 

stains on the ground that have been there for weeks and 2 

have not been cleaned up.  Is there something ambiguous 3 

about the permit, or is it subject to interpretation 4 

whether oil is allowed to be on the jobsite staining the 5 

surfaces? 6 

 A. No.  I’d say it depends on where it is.  If 7 

it’s in the river bar, I mean, it should be dealt with 8 

instantly. 9 

 Q. Okay. 10 

 A. But if it’s up where other people were, it 11 

still should be cleaned up instantly, but it’s -- I mean, 12 

it has to have -- some of the oil spills were tiny that 13 

we were talking about. 14 

 Q. Do you -- 15 

 A. But I agree.  It should be cleaned up 16 

instantly.  I -- 17 

 Q. And that’s what you were telling MCM? 18 

 A. Yeah. 19 

 Q. But they hadn’t done it for three weeks, or 20 

over three week or months.   21 

 A. Whichever ones I was talking about in here, 22 

yeah. 23 

 Q. Okay.  And, you know, it’s the same thing with 24 

excessive piles of garbage and sand?  Those are not 25 
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ambiguous conditions.  They should be cleaned up; is that 1 

right? 2 

 A. Yeah.  No, general housekeeping was a problem 3 

with MCM, and it was clear.  I many times said you could 4 

keep it cleaner.  You would solve -- you would look so 5 

much better if you just kept the stuff cleaned up.  Even 6 

though it’s not causing damage, the risk to damage is 7 

there.  We’ve been lucky that we haven’t had it, and that 8 

get’s to my point.  I mean, yeah, it was many mistakes 9 

and many problems on the job.  But for my tenure there 10 

really -- there was things that were not done properly 11 

and you could interpret them as violations.  And I’m sure 12 

some were.  I have no idea.  But you guys -- there was no 13 

damage done, I mean, for the sake of the project. 14 

 Q. Okay.  I understand that.  I understand that.  15 

We’re talking about compliance with the permit and the 16 

assessment of whether damage was done comes into the 17 

amount of penalty assessed for the violation, as 18 

explained earlier by Mr. Grady.   19 

  So, just getting on to later, in the very next 20 

paragraph you have a statement here that says, “We have 21 

had several concrete containment issues which have all 22 

been discussed repetitively, and the general attitudes 23 

towards SWPPP compliance has generally deteriorated in 24 

the last few months.”  Do you see that statement? 25 
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 A. What -- Is that on the front page or the -- 1 

 Q. It’s on the very front page.  It’s in the 2 

paragraph that begins, “Drill tech was recently shut 3 

down.”  And it’s about -- it’s towards the end of the 4 

paragraph.  “We have had several concrete containment 5 

issues.”  Do you see that? 6 

 A. I don’t see it, but I remember reading it a 7 

minute ago. 8 

 Q. Let me -- I’ll represent that it says that to 9 

you in the document. 10 

 A. Okay. 11 

 Q. You’ve had concrete containment issues.  Is the 12 

requirement to contain concrete at the site something 13 

that is subject to interpretation, or is that something 14 

that you know is prohibited or that is required? 15 

 A. Sure.  It’s -- Yeah.  It says no release of -- 16 

or whatever it says.  None.  But is that zero, zero, 17 

zero, or is there a little bit that is accepted as a 18 

general industry practice that just occurs? 19 

 Q. So, you -- were you saying -- when you said 20 

that SWPPP compliances generally deteriorated in the 21 

second half of that sentence, did you mean, these are 22 

really minor cementitious discharges, and they’re not a 23 

big deal, or did you mean get your act together and 24 

contain your concrete? 25 
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 A. Well, obviously I -- Where is it?  I’d like to 1 

see it.  I can’t even see it. 2 

 Q. Let me point it out to you. 3 

 A. Yeah. 4 

  MR. CARRIGAN:  May I approach the witness? 5 

  CHAIRMAN HALES:  Yes. 6 

  THE WITNESS:  Is it in one of the brackets? 7 

BY MR. CARRIGAN: 8 

 Q. Right there. 9 

 A. Oh, okay.  Yeah, I don’t really recall what I 10 

was -- I mean, obviously I was saying that things were 11 

getting bad at that time, as they were often doing, but I 12 

don’t really remember exactly what I was saying there. 13 

 Q. Okay. 14 

 A. I mean, I wrote -- I wrote -- This isn’t the 15 

only letter. 16 

 Q. No, I know.  We’ll talk about some more 17 

letters. 18 

 A. Okay. 19 

 Q. Okay.  At the bottom of the page, in the last 20 

full paragraph, it says -- and this is sort of legalese, 21 

so I don’t really have quite a good grip on it, so I’m 22 

going to ask you a couple of questions about it.  In 23 

accordance with Section 10-1.02, “Water Pollution Control 24 

- Retention of Funds, I am providing 30 days notice of my 25 
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intent to begin to regain a maximum of 25 percent of the 1 

monthly progress pay until the SWPPP is complied with, 2 

maintained, and all water pollution control has been 3 

adequately controlled as determined by the engineer.”  Do 4 

you see that? 5 

 A. Yeah, that’s just a -- I just -- the special 6 

provisions basically state that you have to give a 30 day 7 

notice just like before you can enforce it.  So, it’s 8 

kind of like a notice, either shape up -- 9 

 Q. That you’re not going to pay them? 10 

 A. You’re allowed -- It’s a mechanism to get their 11 

attention on an issue.  It’s -- 12 

 Q. So, you felt they weren’t listening to you -- 13 

 A. Yeah. 14 

 Q. -- is that correct? 15 

 A. On this issue, I can’t really -- Yeah, it 16 

probably was a whole general thing going on there. 17 

 Q. How often do you, as the resident engineer, 18 

make this kind of -- give this kind of a notice on a 19 

project? 20 

 A. I’ve done it a few times to different 21 

contractors, especially over the last few years is the 22 

permits interpretation has been changing, and SWPPP 23 

compliance has been -- you know, contractors bid the job, 24 

and it’s the same permits as it was before, and now we’re 25 
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kind of pushing them in -- you know, the word is not 1 

getting down to them, so you get a lot of fight with 2 

SWPPP enforcement and implementation on jobs. 3 

 Q. And you had that on this job; is that what 4 

you’re saying? 5 

 A. Yeah. 6 

 Q. Okay.  Fair enough.  So, basically, I’m going 7 

to ask you just a quick question on the second page, 8 

because that leads into the next e-mail I want to talk 9 

with you about.  And it says that you’d like to have them 10 

-- have the site policed and cleaned up by September 10th 11 

and September 20th.  These are two important due dates for 12 

plan and implementation.  See page 145.  Is that of the 13 

contract? 14 

 A. Must be of the special provisions. 15 

 Q. Of the special provisions.  Okay.  So, you’re 16 

saying get it together by September 20th, right?  And 17 

that’s a month out in the future; is that correct? 18 

 A. Yeah.  I can’t recall what that is. 19 

 Q. Next exhibit, please.  And I’m going to 20 

apologize.  Can I -- Did we distribute this one? 21 

 A. Oh, I know what that is.  I remember what that 22 

is.  They have to have a plan -- 23 

 Q. I apologize for some of the language in this, 24 

but I think we’re all adults here, so we’ll just -- It’s 25 
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a construction site.  That’s what we’ll write that off 1 

to, but I think it really shows the flavor of the 2 

frustration with respect to the Department’s attempts to 3 

get compliance from the contractor here. 4 

  CHAIRMAN HALES:  Mr. Kerrigan, can you just 5 

quickly cross walk us into where in the record this is 6 

located?  7 

  MR. CARRIGAN:  This is Exhibit E to 8 

Ms. Macito’s deposition.  It’s an October 7, 2008 e-mail 9 

from Mr. Cohen to Mr. Paine.  To Macito’s declaration.  10 

I’m sorry. 11 

  CHAIRMAN HALES:  Thank you.  12 

BY MR. CARRIGAN: 13 

 Q. I’m not going to read that first sentence, but 14 

do you recognize this e-mail? 15 

 A. No, but -- 16 

 Q. Well, take a second and look at it. 17 

 A. Yeah, I -- Yeah, I -- it looks like -- I mean, 18 

I don’t think you made it up. 19 

 Q. This is two months after your previous e-mail? 20 

 A. Okay. 21 

 Q. Okay.  And do you know why you wrote this? 22 

 A. Well, the subject is Water Board Inspection on 23 

Thursday. 24 

 Q. Okay. 25 
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 A. There is a -- 1 

 Q. But we just went through an e-mail where you 2 

said get your act together and get the stuff cleaned up 3 

by September 20th, right? 4 

 A. Uh-hmm. 5 

 Q. And this is October 7th, so it’s a couple weeks 6 

after that.  Had they done what you requested?  Had MCM 7 

done what you had requested? 8 

  MS. ZAZERON:  This is Ardene Zazaron.  I’m 9 

going to point out that the witness has not acknowledged 10 

his recollection of this e-mail yet, so no foundation has 11 

been laid. 12 

BY MR. CARRIGAN: 13 

 Q. Take as much time as you need to read the 14 

document.  This is -- 15 

 A. To answer what? 16 

 Q. Well, I’m asking you why you wrote them this 17 

very firmly worded e-mail in October, two weeks after 18 

they were supposed to have cleaned up the oil spills, the 19 

welding slag, the sandblasting detritus and the garbage 20 

at the site and had to have contained their concrete 21 

discharges, they being MCM. 22 

 A. Obviously, I was upset and I wanted to have 23 

more work done. 24 

 Q. They didn’t comply with your request, did they? 25 
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 A. Whichever one -- Yeah.  Whatever one I’m 1 

referring to in here, obviously not. 2 

 Q. And you said that before that you were going -- 3 

you threatened to do a holdback.  At this date, did you 4 

determine that it was appropriate to implement that 5 

holdback on the payment to MCM because they were non-6 

cooperative with respect to your request to clean up the 7 

jobsite? 8 

 A. Had I done one yet? 9 

 Q. Did you retain funds -- 10 

 A. All I know is, I did one retention of funds on 11 

the job.  I know I did.  I can’t remember where it was. 12 

 Q. Okay. 13 

 A. I haven’t reviewed that. 14 

 Q. Is that unusual for you? 15 

 A. To do a funds retention? 16 

 Q. Yeah, have you ever done that before as a 17 

resident engineer? 18 

 A. Yeah, I think at least one other time. 19 

 Q. And was it the same contractor? 20 

 A. No. 21 

 Q. Okay.  At least one other time, and how many 22 

years have you been a resident engineer? 23 

 A. Well, three before this and then this job was 24 

two. 25 
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 Q. Okay. 1 

 A. Two years. 2 

 Q. I just have one more question about this 3 

document, and it comes at the very -- the bottom of the 4 

second page.  There is a sentence that you have in the e-5 

mail there directed to Mr. Paine, and it’s three lines up 6 

from the bottom, “They will be looking for drip pans 7 

under all equipment.”  You see that? 8 

 A. Yeah. 9 

 Q. Paren, cranes, generators, etcetera, closed 10 

paren.  “This is nothing new.  There are several pieces 11 

of equipment without containment.”  Do you see that? 12 

 A. No, but I believe you. 13 

 Q. It’s the next sentence. 14 

 A. Which page are we on? 15 

 Q. The second page.   16 

  MR. CARRIGAN:  May I approach the witness?  17 

Thank you. 18 

BY MR. CARRIGAN: 19 

 Q. At the very bottom. 20 

 A. Yeah. 21 

 Q. There are several pieces of leaky equipment 22 

without containment. 23 

 A. Yeah. 24 

 Q. Is this a chronic problem at this jobsite? 25 
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 A. Yeah. 1 

 Q. You’re documenting it in 2008.  We know it’s 2 

been happening since 2006. 3 

 A. Yeah, it was -- we had problems throughout the 4 

job with leaky equipment. 5 

 Q. Okay.  Fair enough.  Let’s move on to the next 6 

exhibit.  This is Exhibit G to Ms. Macito’s declaration.  7 

I think it’s G.  Does this begin effective today?  8 

  MR. CARRIGAN:  Which one do you have, Julie?  9 

Is this the document -- 10 

  MS. MACITO:  (Inaudible) operators.  11 

  MR. CARRIGAN:  Effective today?  Okay. 12 

  MS. MACITO:  No, I have due to the permit that 13 

is -- 14 

  MR. CARRIGAN:  Okay.  We’ll start with H.  15 

BY MR. CARRIGAN: 16 

 Q. Do you -- This is a January 8, 2008 document 17 

that you authored to Mr. Paine.  Do you recognize it, 18 

Mr. Cohen?  Oh, actually, yeah, you co-signed it with Dan 19 

Styles. 20 

 A. Yeah, I think I was away from the job, and for 21 

a while I was away from the job and the structures rep 22 

was acting. 23 

 Q. Do you recall this incident where one of the 24 

subs was discharging materials from the bridge deck? 25 
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 A. Excuse me.   1 

 Q. Discharging cementitious materials onto the 2 

bridge deck.  Do you recall this incident? 3 

 A. No. 4 

 Q. Okay.  So, this is one where you don’t have 5 

personal knowledge about.  Was Mr. Styles acting in your 6 

stead? 7 

 A. I don’t recall what this -- what -- January of 8 

’08?  I’d have to know what operations we were doing 9 

then.  We had lots of different subs -- 10 

 Q. It looks like guys are grouting on the bridge 11 

deck.  Take a minute and see if you recognize the 12 

document.  If you -- 13 

 A. I don’t -- 14 

 Q. -- don’t recognize it and you weren’t there, 15 

then I’m not going to ask you questions about it. 16 

 A. I don’t remember the event. 17 

 Q. Okay.  So, let’s go to Exhibit G now, then, and 18 

see if you remember that event.  Yes.  Yeah.  I’m sorry.  19 

I apologize.  This is Exhibit K to Ms. Macito’s 20 

declaration.  It is a May 24, 2007 letter written by you 21 

to Mr. Paine.  It seems like it might have been just 22 

after you started on the job, maybe, huh? 23 

 A. Oh, yeah.  No, this one I remember. 24 

 Q. Yeah.  It seems memorable. 25 
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 A. Yeah.  I had just gotten to the job. 1 

 Q. So, this describes a sandblasting incident, 2 

does it not? 3 

 A. Yeah, I’m not going to read it.  I mean, I -- 4 

Yeah. 5 

 Q. And you specifically made a request to MCM not 6 

to engage in the sandblasting until you could get to the 7 

site and discuss containment or BMPs? 8 

 A. Well, one of my staff members called me and 9 

said they were going to sandblast.  And I said, do you 10 

feel that they have BMP’s up, and he said no, so I said, 11 

tell them no, and they did. 12 

 Q. And they did it anyway despite your direction 13 

and -- 14 

 A. Yeah. 15 

 Q. -- notice to them that that would be a 16 

violation; is that correct? 17 

 A. That’s correct. 18 

 Q. And you characterize this in the second 19 

paragraph as a deliberate attempt to violate the permit 20 

by MCM, don’t you? 21 

 A. That’s how I interpreted it.  The context too 22 

was I was coming to the job to basically say there is a 23 

new sheriff in town and I’m serious about it, and that’s 24 

basically what I said at my first meeting.  And then this 25 
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was within -- I don’t know if this was 10 days or -- I 1 

think it was within the first 10 days I was there or 2 

something like that.  And I wanted to be quite serious 3 

that I was willing to go to any -- I wanted them to know 4 

that there was a new direction on the project. 5 

 Q. And they blew you off? 6 

 A. Well, one person did.  7 

  MR. CARRIGAN:  Okay.  Fair enough.  That’s all 8 

the questions I have for Mr. Cohen at this time. 9 

  CHAIRMAN HALES:  Thank you.  10 

  MR. HUNGERFORD:  This is Sean Hungerford for 11 

MCM.  I’m going to have to, you know, renew my objection, 12 

and I don’t even know if --  13 

(Thereupon, a portion of the  14 

hearing proceeded unrecorded) 15 

Whereupon, 16 

DAVID BIEBER 17 

was called as a witness herein and was examined and 18 

testified as follows: 19 

  MR. BIEBER:  I did visit the site. 20 

BY MR. CARRIGAN: 21 

 Q. And when was that? 22 

 A. I visited the site I believe three times 23 

between 2006 and 2008. 24 

 Q. Okay.  Very good.  Have you ever been retained 25 
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as an expert before to testify by a regulatory agency? 1 

 A. Yes, I have. 2 

 Q. And who was that? 3 

 A. I’ve been retained by various county agencies.  4 

I’ve also been retained by some State agencies, 5 

(inaudible) Geology Board among others. 6 

 Q. Can you identify any of them specifically? 7 

 A. Sacramento County, specifically, that’s the 8 

most recent one. 9 

 Q. Okay.  Have you ever been -- have you ever 10 

testified as an expert either judicially or 11 

administratively that some conduct by a discharger was a 12 

violation of the Water Code? 13 

 A. I have not. 14 

 Q. Have you ever testified, either judicially or 15 

administratively, that some BMP installed was improper? 16 

 A. I have not. 17 

 Q. Let’s see.  Oh.  Do you work for MCM 18 

frequently? 19 

 A. I do not.  This is the first case I’ve ever -- 20 

I’ve worked with them on. 21 

 Q. Very good.  Have you worked for Mr. Hungerford 22 

or his firm frequently? 23 

 A. Define frequently, please. 24 

 Q. Well, how often do you work for Mr. Hungerford 25 
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and his firm -- and/or his firm? 1 

  MR. HUNGERFORD:  If I could ask -- I’m happy to 2 

explain that.  Maybe how many projects?  3 

  MR. CARRIGAN:  That would be consistent with 4 

the usual disclosures about an expert, yeah.   5 

BY MR. CARRIGAN:   6 

 Q. Yeah, go ahead. 7 

 A. I have worked with Mr. Hungerford’s firm on 8 

probably six projects. 9 

 Q. Okay.  And does this constitute a significant 10 

portion of your annual income and/or your firm’s annual 11 

income? 12 

  MR. HUNGERFORD:  Define -- 13 

  THE WITNESS:  Define significant, please.  14 

BY MR. CARRIGAN: 15 

 Q. Is it more than 15 percent, say? 16 

 A. No. 17 

 Q. More than 10 percent? 18 

 A. No. 19 

 Q. Okay.  Fair enough.  And how much are you being 20 

paid for your testimony here today? 21 

 A. In terms of on what basis? 22 

 Q. Well, let’s just break it down.  What’s your 23 

hourly -- what’s the hourly rate you’re charging for your 24 

testimony today?  I’m assuming it’s 150 or less, based on 25 
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Mr. Hungerford’s previous testimony? 1 

 A. In fact, my hourly is 150 as an engineering 2 

geologist.  If I am specifically testifying in a court of 3 

law, it is 395 dollars an hour. 4 

 Q. Okay.  So, what about today? 5 

 A. Today would be 150 dollars an hour. 6 

 Q. Okay.  And then how much did you make overall 7 

to provide your testimony in this matter? 8 

 A. I don’t know an exact dollar amount. 9 

 Q. Is it more than 25,000 dollars? 10 

 A. No. 11 

 Q. Okay.  More than 10,000 dollars? 12 

 A. No. 13 

 Q. And that includes the three site visits, your 14 

review of the documents and your testimony here today, 15 

it’s under 10,000 dollars? 16 

 A. Those three site visits were not as a part of 17 

this action. 18 

 Q. Ah, I see.  So, that was part of your work 19 

otherwise for MCM? 20 

 A. No, that was part of my work for Caltrans.  21 

Those were not part of -- and those were not related to 22 

this project. 23 

 Q. Okay.  So, is Caltrans paying you to be here 24 

today? 25 
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 A. No. 1 

 Q. Okay.  I think I’ve gotten to the bottom of 2 

that information.  So, under 10,000 dollars for your 3 

testimony here today? 4 

 A. I believe that would be an accurate assessment.  5 

I do not have an exact accounting, but I believe that 6 

would be accurate. 7 

 Q. Okay.  That’s what we’re asking.  Were you told 8 

before rendering your opinion about Isolated Pool B that 9 

MCM caused turbid discharges to the live river channel 10 

through the gravel bar from Isolated Pool B on more than 11 

one occasion? 12 

 A. I was not. 13 

 Q. Okay.  And that’s all I have for you, 14 

Mr. Bieber. 15 

 A. Thank you.  16 

  MR. CARRIGAN:  Mr. Paine, a couple of 17 

questions.   18 

Whereupon, 19 

MR. PAINE 20 

was called as a witness herein and was examined and 21 

testified as follows: 22 

BY MR. CARRIGAN: 23 

 Q. You were -- Mr. Hungerford referenced a couple 24 

of passages in an e-mail that was forwarded to you by 25 
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Mr. Denhire, originally drafted by Mr. Dragolowsky.  Do 1 

you recall those passages? 2 

 A. I remember there were some.  I don’t -- the 3 

ones he had up earlier? 4 

 Q. Yeah, he talked about the refueling on the 5 

gravel bar, the oil spill. 6 

  MS. OLSON:  Mr. Kerrigan, this is Samantha 7 

Olson.  I’m just going to interrupt and -- 8 

  MR. CARRIGAN:  Go ahead. 9 

  MS. OLSON:  -- ask kindly please reference an 10 

exhibit number or some identification so that we can go 11 

back and find which specific items and exhibits you’re 12 

talking about.  13 

  MR. CARRIGAN:  This is Exhibit L to the 14 

declaration of Julie Macito.  And I guess I’ll pass 15 

around the e-mails just like I did earlier today, if 16 

that’s all right with the Chair.  Again, I’m sorry, this 17 

is Exhibit L to Ms. Macito’s declaration.   18 

BY MR. CARRIGAN:   19 

 Q. Do you see this e-mail, Mr. Paine? 20 

 A. Yeah. 21 

 Q. It was forwarded to you by Mr. Denhire.  Do you 22 

know who he is? 23 

 A. Yes. 24 

 Q. And in the -- This is for Mr. Dragolowsky.  Do 25 
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you recall who he is? 1 

 A. Yes. 2 

 Q. Okay.  Do you remember receiving this? 3 

 A. Yes. 4 

 Q. You see that Mr. Dragolowsky observed a couple 5 

of pages of chronicled deficiencies of MCM.  I don’t want 6 

to go into those in great detail.  We’ve already talked 7 

about the various deficiencies that were documented by 8 

the Caltrans resident engineers and other professionals, 9 

but I did want to ask you about that statement at the 10 

very bottom of the first page that is the one that 11 

Mr. Hungerford put up earlier that says, and I quote, “A 12 

discharge of oil occurred from the backhoe directly onto 13 

the river bar.”  Do you see that? 14 

 A. Yes. 15 

 Q. And it says, “Equipment that is even minor 16 

leaks must not be allowed to operate in sensitive areas 17 

such as the river bar.  This discharge should have been 18 

reported to the RE and cleaned up immediately.  Do you 19 

see that? 20 

 A. Yes. 21 

 Q. Was it your understanding that oil discharges 22 

to the river bar did not need to be reported to the 23 

resident engineer? 24 

 A. If it gets cleaned up then no. 25 
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 Q. And then, I guess, if you didn’t have to report 1 

oil spills to the river bar, you wouldn’t -- to the 2 

resident engineer, you wouldn’t also believe that you’d 3 

have to report them or notify the Regional Board that 4 

that type of spill occurred? 5 

 A. I believe if the oil got into the water, then I 6 

think you need to turn in a Notice of Discharge.  But if 7 

it’s on the gravel bar, and it’s a small amount of 8 

material that you could get cleaned up, then I don’t 9 

understand why you need to turn in a discharge report. 10 

 Q. Fair enough.  All right.  Thank you for your 11 

understanding.  Just turning to the second page, I just 12 

wanted to -- it came up earlier, a question from the 13 

advisory team whether there was any notification given, 14 

and I think we’re going to hear about this a little bit 15 

later too, to MCM or Caltrans that the use of Isolated 16 

Pool B was in violation to permit.   17 

  Do you see that statement from Mr. Dragolowsky 18 

in the e-mail that begins, “A temporary sedimentation --“  19 

And he’s talking about deficiencies, remember.  This is a 20 

list of deficiencies.  He says, “A temporary 21 

sedimentation basin has been constructed and used within 22 

100 feet of the live stream channel.  Page 144 of the 23 

Special Provisions states, ‘Temporary sedimentation 24 

basins for dewatering shall be located a minimum of 32 25 
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meters away from the live stream channel.’”  Do you see 1 

that? 2 

 A. Yes. 3 

 Q. And so, Mr. Dragolowsky noted this deficiency, 4 

and you were made aware of it in August of ’06; is that 5 

correct?  MCM was made aware of it? 6 

 A. Yes. 7 

 Q. And MCM just kept using that Isolated Pool B 8 

despite the knowledge that it was a violation of the 9 

permit; is that correct? 10 

 A. No.  There was numerous discussions about this 11 

pool.  It went back and forth between me and Ron and the 12 

agencies, and it was we thought we had the approval from 13 

the biologists, so it wasn’t any disregard or any 14 

disrespect to anybody.  We thought we had the approval at 15 

that time. 16 

 Q. Oh, so from the biology.  So, I guess I should 17 

clarify a question.  You never went to the Regional Board 18 

to seek an amendment of the permit to clarify this 19 

condition? 20 

  MR. HUNGERFORD:  Objection.  Assumes facts that 21 

MCM, you know, was reporting to the Regional Board, and 22 

that wouldn’t have been Caltrans.  23 

  MR. CARRIGAN:  Fair enough.  24 

BY MR. CARRIGAN:   25 
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 Q. Let me ask you then, if you know whether MCM 1 

ever reported this to -- you know, aside from what 2 

Caltrans may have done, ever reported this to the 3 

Regional Board or sought an amendment to the permit? 4 

 A. No. 5 

 Q. So, MCM just decided it would be okay, based on 6 

the information that they obtained from the biological 7 

monitor, to use this Isolated Pool B; is that correct? 8 

 A. And Caltrans, yes. 9 

 Q. Fair enough.  That’s all the questions -- Oh, 10 

wait.  Oh, I have just a couple more quick questions.  11 

You heard Mr. Cohen’s testimony about the e-mails he sent 12 

you -- 13 

 A. Yes. 14 

 Q. -- earlier today?   15 

 A. Yes. 16 

 Q. And he chronicled the same type of violations 17 

that are listed in this 2006 e-mail, correct?  Welding 18 

slag, rubbish, sandblasting detritus, oil stains.  You 19 

heard him talk about those problems? 20 

 A. Yes. 21 

 Q. And he said that for weeks, and even sometimes 22 

for months, these problems persisted despite him 23 

reminding you to clean them up; is that correct? 24 

 A. Yes. 25 
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 Q. And so I heard your testimony today.  Are you 1 

saying that he was lying? 2 

 A. No.  I’m saying that this job was held to a 3 

different standard than every other job that I’ve worked 4 

on in Humboldt and Mendocino County, and that when I 5 

would get those e-mails from Sebastian I would have 6 

conversations with Sebastian, I would have conversations 7 

with Mr. Porteus, who was our SWPPP manager.  And we 8 

would get together, and the information I would get from 9 

Mr. Porteus is that he is being asked to do things that 10 

he has never been asked to do before to, you know, 11 

implement things and maintain things to a level that was 12 

just not -- that we’ve never dealt with in this area 13 

before. 14 

 Q. Okay.  So -- 15 

 A. So, Mr. Porteus is telling me that he is going 16 

out of his way to make sure that all of this stuff 17 

happens, but the level and the excitement is just -- it 18 

just keeps growing on this job so that everything that we 19 

do is never good enough.  I mean, it goes back to the 20 

sandblasting and the welding, the sparks and all that 21 

stuff.  That stuff was never -- we have never been asked 22 

to do that before, and those are pretty kind of two 23 

particular examples of pretty major operations that we do 24 

on every bridge, but the same sort of thing trickled over 25 
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into all the different SWPPP BMPs. 1 

 Q. Okay.  We heard your testimony about that, and 2 

I just want to ask a couple quick specific questions.  3 

So, what you’re saying is on other jobs in Humboldt 4 

County before, MCM left oil stains on the ground for 5 

weeks and months at a time? 6 

  MR. HUNGERFORD:  Objection, misstates 7 

testimony.  8 

  MR. CARRIGAN:  Well, that’s the sum of the 9 

testimony.  In any event, I’ll withdraw that question, 10 

and -- 11 

  CHAIRMAN HALES:  Thank you.  12 

  MR. CARRIGAN:  -- conclude my cross 13 

examination. 14 

  CHAIRMAN HALES:  Okay. 15 

(Off the record) 16 

  CHAIRMAN HALES:  Well, yeah.  We’re remarkably 17 

consistent.  Prosecution 16 and a half minutes, Caltrans 18 

16 minutes, MCM 13 minutes.  So, I think we’re all 19 

operating on the same playing field here.  So, with that, 20 

let’s get into rebuttal, and we’ll go prosecution, 21 

Caltrans, MCM. 22 

  MS. MACITO:  This is Julie Macito.  I’d like to 23 

call a single rebuttal witness, Dean Pratt. 24 

Whereupon, 25 
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DEAN PRATT 1 

was called as a previously duly sworn witness and was 2 

examined and testified as follows: 3 

  THE WITNESS:  Hi, I’m Dean Pratt, Engineering 4 

Geologist for the Regional Water Board. 5 

REBUTTAL EXAMINATION 6 

BY MS. MACITO: 7 

 Q. Dean, did you take the oath this morning? 8 

 A. I did. 9 

 Q. I’ve placed in front of you a copy of the 2006 10 

NOV.  Do you recognize that document? 11 

 A. Yes, I drafted this NOV. 12 

 Q. For the record, this is page number 249 in 13 

Prosecution Team’s evidentiary binder, and because he’s a 14 

rebuttal witness I didn’t make copies for everyone, but I 15 

handed them out to counsel.  Dean, can you read the last 16 

paragraph on page 2 for me? 17 

 A. “On October 6, 2006, Regional Water Board staff 18 

inspected a portion of the project, mainly the Northern 19 

Bridge Area.  During our inspection, staff observed use 20 

of a sedimentation basin on the gravel bar near the North 21 

Bridge.  Staff were informed that the same basin was used 22 

to dispose of water that contacted wet cement, as well as 23 

for the dewatering activities that caused the turbidity 24 

discharges described above.  The basin appeared to be 25 
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located below ordinary high water, and within 100 feet of 1 

a live stream channel.  Caltrans application for Water 2 

Quality Certification specifies that all sedimentation 3 

basins will be located a minimum of 100 feet from a live 4 

stream channel.  Use of an unlined sedimentation basin 5 

for any purpose within 100 feet of the live stream 6 

channel violates Additional Condition 17 in the Water 7 

Quality Certification.  Discharges from the sedimentation 8 

basin may also be violations of Additional Conditions 7 9 

and 12.” 10 

 Q. Is it your understanding that this paragraph 11 

refers to Isolated Pool B? 12 

 A. Yes, that’s my understanding. 13 

 Q. And does an NOV come along with a vine or an 14 

Administrative Civil Liability penalty? 15 

 A. No, it supersedes the -- any penalty.  Or 16 

precedes, sorry.  Excuse me. 17 

 Q. Okay.  So, it’s simply notice of a violation? 18 

 A. Correct. 19 

 Q. So, you heard Sebastian Cohen testify earlier, 20 

and you heard Evan Paine testify earlier that there was 21 

some confusion about the ability to use Isolated Pool B.  22 

What was the date of this NOV? 23 

 A. October 30, 2006. 24 

 Q. Okay.  And do you know if this NOV was ever 25 
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appealed? 1 

 A. I don’t believe it was ever appealed. 2 

 Q. Did you ever talk to a biological monitor about 3 

Isolated Pool B? 4 

 A. No, I did not. 5 

 Q. Okay.  So, the last written communication you 6 

had with Caltrans indicates that use of Isolated Pool B 7 

was a violation? 8 

 A. Yes. 9 

  MS. MACITO:  That’s all I have for this 10 

witness. 11 

  CHAIRMAN HALES:  That ends your rebuttal? 12 

  MS. MACITO:  It does.  Dean was put up 13 

basically to address Chairmember Harris’ question, and 14 

then Sam’s earlier question about maybe where there was 15 

some confusion about Isolated Pool B and the 16 

communications from the Regional Board to the parties. 17 

  CHAIRMAN HALES:  Okay.  Thank you. 18 

  MS. MACITO:  You’re welcome. 19 

  CHAIRMAN HALES:  Caltrans? 20 

  MS. ZAZARON:  No rebuttal. 21 

  CHAIRMAN HALES:  Thank you.  MCM? 22 

  MR. HUNGERFORD:  None. 23 

  CHAIRMAN HALES:  None.  Thanks.  We’ll move to 24 

closing.  I think you go in the same order. 25 



 99

  MS. MACITO:  That’s fine.  Okay.  I’m going to 1 

jump around a bit because the Prosecution Team is 2 

responding to everything we heard today from the 3 

dischargers.  I’d first like to address a particular 4 

issue that the Advisory Team has asked us to address at 5 

the prehearing conference.  It came up in MCM’s 6 

presentation, and I noticed that it was in MCM’s written 7 

materials as well, and that was the issue of how we 8 

calculated which violations should be penalized.  9 

Basically, how many conditions in the 401 were violated 10 

on any given day.  11 

  And so if we think about it from a global 12 

standpoint, let’s think about maybe the motivations about 13 

how and why we’re calculating the penalty as we did.  Do 14 

we feel that we improperly counted violations twice?  15 

Absolutely not.  According to current case law, State 16 

Water Board Enforcement Policy and the goals of 17 

deterrents.  The U.S. v. Smithfield case, quoted on the 18 

slide above, is sited in our briefing.  If the Advisory 19 

Team needs additional briefing, we’re happy to do so.  20 

  But, basically, the Smithfield court analyzed 21 

whether different permit conditions serve different 22 

purposes.  And there are numerous examples of this in the 23 

water quality context.  For example, in the MMP context, 24 

there can be both monthly and daily affluent violations.  25 
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The monthly affluent violations tried to deal with 1 

chronic problems, and the daily affluent violations when 2 

there exceedances are usually acute and need to be 3 

addressed in a different way than monthly exceedances.  4 

Both of those can be punished in the MMP context because 5 

they serve different purposes.  Allowing this type of 6 

counting gives structure -- or gives permissible 7 

flexibility to this Board to tailor a penalty to the 8 

facts of the case. 9 

  Now, in this situation, we’ve heard that on 10 

several days there were several violations of several 11 

different conditions.  For example, occasionally we had a 12 

slag discharge on the same day as a turbid discharge, on 13 

the same day that a turbidity measurement was not taken.  14 

There is no indication in the water policy or the 15 

enforcement policy or the Water Code which violation or 16 

condition we should give hierarchy to.  Is one more 17 

important than the other?  Once one has been violated do 18 

we stop counting?  If multiple conditions have been 19 

violated, do we always go to the maximum penalty allowed?  20 

13385 does not allow as a factor to be considered the 21 

number of conditions violated on a particular day.  So, I 22 

believe you’ll find that our accounting is consistent 23 

with State enforcement of Caltrans Statewide. 24 

  MS. OLSON:  Ms. Macito? 25 
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  MS. MACITO:  Yes. 1 

  MS. OLSON:  Can you address the issue, however, 2 

where one action, one discharge, not two different, you 3 

know, monitoring or reporting versus slag discharge, but 4 

where the same action violates two different permit 5 

terms? 6 

  MS. MACITO:  Sure.  One of the -- maybe the 7 

closest examples is 9 and 13 that comes up in leaky 8 

equipment, and sort of the use of leaky equipment and the 9 

discharge of petroleum project onto the ground and then 10 

the use of leaky equipment in the project.  So, leaky 11 

equipment is prohibited by the 401, and the discharge is 12 

prohibited as well.  Sometimes there is a time component 13 

to the penalties.  So, for example, the discharge is a 14 

violation, but the fact that something stays on the 15 

ground and is not immediately cleaned up is also a 16 

violation.  So, I think in the large majority of cases we 17 

avoided this double counting and only penalized it when a 18 

different purpose of either a condition or an activity by 19 

the contractor that needed to be deterred hadn’t 20 

occurred. 21 

  MCM mentioned that there was a real concern 22 

about the Water Board loading up the 401 permit to sort 23 

of artificially inflate penalties.  I think the more 24 

realistic concern is that if the Prosecution Team method 25 
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of counting is not adopted, and contractors violate one 1 

condition, there is no incentive to avoid additional 2 

violations.  Essentially, the 10,000 dollar maximum 3 

penalty becomes a cost of doing business.  Does the 4 

protection of water quality cost more than 10,000 5 

dollars?  If so, why do it? 6 

  There have also been comments about sort of 7 

strict enforcement on this project, and maybe that it was 8 

a little bit out of the norm.  And I would point you to 9 

the testimony of the Caltrans witnesses, Sebastian Cohen 10 

and Dave Melendrez, and look at the documents that 11 

indicate work stoppages occurred, there were 12 

administrative retentions applied, and there was a change 13 

in the resident engineer in addition to the termination 14 

of this would be coordinator.  I think you can draw your 15 

own conclusion about what led to the problems with this 16 

site, either the Regional Board sticking to the terms of 17 

its permits or the behavior of the contractor. 18 

  This is page 240 in the Prosecution Team’s 19 

evidentiary binder.  This addresses Ms. Chairmember 20 

Harris’ comment from earlier about spills and then 21 

cleanups, and then the highlighted portion is oil leaks 22 

continue to occur without adequate clean up or prevention 23 

with kiddie pools and diapers.  Most of the heavy 24 

equipment used on this project is old and leaks 25 
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constantly.  Overnight oil spots are often not prevented 1 

and often just covered up with soil by apathetic workers 2 

the next morning, if at all.  This is the type of 3 

behavior that we were encountering after several attempts 4 

at informal enforcement and then encountered for more 5 

than two years trying to resolve this matter through 6 

settlement.   7 

  We’ve pointed out certain things in our 8 

opening.  Here are a few more examples of in this 9 

example.  Intentional disregard, at least in Caltrans’ 10 

opinion, by MCM.  This document, which is an exhibit to 11 

my declaration, says that Caltrans has asked MCM to 12 

install appropriate BMPs to minimize the impacts of 13 

sandblasting operations, and upon the arrival at the 14 

site, Caltrans staff found that MCM just went ahead and 15 

did it without putting any BMPs in place.  Caltrans said 16 

that this appears to have been a deliberate attempt to 17 

violate the permit. 18 

  The second and final example is an assistant 19 

resident daily engineer -- or assistant resident 20 

engineer’s daily report.  Carl Paige, who was a 21 

biological monitor, approached Mr. Hamm, who was a 22 

project manager for MCM, to give him suggestions about 23 

preventing discharges and basically told him about a BMP.  24 

Mr. Hamm declined to install that BMP, stated he was 25 
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almost done, and that everyone from the agencies had 1 

probably gone home so he was going back down to continue 2 

the work. 3 

  MCM brought up the 13385 factors and whether 4 

they were considered adequately.  The Prosecution Team 5 

dealt with this adequately in the briefing.  I would note 6 

that Caltrans relies on its defense matrix for its 7 

response to violations and the evidence based -- or the 8 

evidence supporting each violation, and I would just note 9 

that the Prosecution Team’s A2 chart was prepared after 10 

Caltrans’ matrix was received. 11 

  MCM’s pictures in its PowerPoint presentations 12 

did not include the violation ID numbers, which makes it 13 

difficult for the Advisory Team to determine if that 14 

violation had been conceded or was supported by a number 15 

of other pieces of information.  So, I just point that 16 

out. 17 

  Reggae Rising is irrelevant in the Prosecution 18 

Team’s view, but it’s one weekend a year.  And our 19 

response would be just because someone else is speeding 20 

doesn’t mean that you cannot be penalized for speeding.  21 

I could certainly try that the next time I’m pulled over 22 

for speeding and telling the cop there were plenty of 23 

other people speeding, but I don’t think it’s going to 24 

get me out of that ticket. 25 
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  We’d like to point out that to a great extent I 1 

don’t think Caltrans has actually denied the violations 2 

has occurred.  And prior to today, MCM didn’t either.  3 

This is a submission from February from MCM, and in 4 

today’s PowerPoint presentation I think they expected, or 5 

they certainly requested, a civil liability of zero.  And 6 

in February they had noted all of the violations in the 7 

second column they indicate were admissions by them.  8 

Caltrans had a similar chart that admitted a few 9 

different and distinct violations, but this is three 10 

pages in that there are a number of discharges that they 11 

admitted months ago.  And this type of, you know, trying 12 

to pin them down was part of the reason we couldn’t 13 

resolve this matter. 14 

  In terms of staff cost, I actually submitted an 15 

accounting in terms of declarations from Kason, Mona, 16 

myself and Chris Kerrigan.  Typically, attorneys are not 17 

subject to deposition on their staff costs, but they can 18 

put it forward in a signed declaration.  Staff costs were 19 

addressed in the Complaint.  Obviously, that amount has 20 

increased since that time, but it was never -- no staff 21 

member was ever questioned during his deposition about 22 

staff costs.  So, in some sense, it’s a lost opportunity 23 

from the dischargers, but this chart sets it -- the 24 

breakdown.   25 
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  I would point out that the footnote -- Oops.  1 

Hello.  Hello.  The footnote indicates the types of staff 2 

costs that we actually forewent.  So, at this time it was 3 

235,000.  I would easily say it’s above 300,000 dollars 4 

to the present.  I’m happy to sort of explain what 5 

happened from the time of this, which is February of this 6 

year to now, but I definitely think that it’s 7 

conservative when you consider that enforcement efforts 8 

on this matter have lasted five years. 9 

  The 150 dollar estimate per hour, I did submit 10 

something to the Advisory Team.  I don’t have the 11 

reference to that, but if you would like me to send that 12 

again, I’m happy to. 13 

  And then, finally, I’d like to help the Board 14 

consider how it might go about crafting an order in this 15 

case.  We set forth -- you don’t have to agree with every 16 

argument we’ve made.  The Prosecution Team certainly has 17 

made every argument it discussed today in good faith.  18 

But, you know, there may be questions.  You may have 19 

doubts about some things or disagree with our analysis on 20 

others, but this pyramid I think gives you an idea of how 21 

you would craft of an order. 22 

  First of all, this morning we went through the 23 

process of reviewing evidence.  We showed you photographs 24 

and documents, which showed violations.  You have the 25 
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attachment case from Caltrans, which indicated the 1 

discharge did occur, and then that staff site inspections 2 

were very consistent, and they definitely noted the type 3 

of behavior that the biological monitor was noticing on a 4 

daily basis.  We talked about the 401 Permit, and how 5 

typical activities could violate multiple conditions, and 6 

that it was proper to charge them as such.  We talked 7 

about the storm water MPDS Permit, and how it’s 8 

consistent with enforcement around the State to enforce 9 

both the 401 Permit and the Caltrans Storm Water Permit.  10 

We talked a little bit about 13385 and why we reduced the 11 

penalty in a number of instances, and why in other 12 

categories we felt the maximum penalty was needed.  And 13 

then we talked about staff costs and how we got to that 14 

number. 15 

  Finally, don’t the parties coming in and saying 16 

that because we didn’t take the photographs we have today 17 

that we didn’t prove our case.  And also don’t let the 18 

fact that the purpose of the documents we reviewed, such 19 

as the Caltrans diaries, not being -- the purpose wasn’t 20 

to document violations but to, instead, describe site 21 

conditions, aren’t proof of violations.  We’ve tried to 22 

make common sense determinations and allow you to do the 23 

same.  We examined the photos and tried to give you some 24 

context, but there are hundreds of photos and we 25 
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presented the evidence that we felt was most persuasive.  1 

The evidence that we presented also allows the Board to 2 

verify staff’s conclusions about what occurred at the 3 

site.   4 

  The dischargers’ arguments about the evidence 5 

ignores the reality of the self-reporting structure and 6 

financial realities of the Regional Board and other 7 

agencies that work to prevent these types of dischargers.  8 

We have fewer and fewer staff members to monitor sites 9 

like this.  The biological monitors on this project were 10 

a main source of documents, and they weren’t present 11 

throughout the entire project.  We absolutely need to be 12 

able to sue these type of documents in enforcement 13 

proceedings. 14 

  We catalogued the documents, and when there was 15 

a reasonable argument raised by dischargers we conceded 16 

violations.  MCM’s argument that things -- that 17 

violations may have occurred on a different day would not 18 

mean that no penalty is appropriate, but that the 19 

violation could be charged for multiple days, the date 20 

the material was discharged and each day the material 21 

remained there. 22 

  The violations remaining in the Complaint are 23 

usually supported by a number of pieces of evidence, and 24 

we feel that a review of the process and the evidence 25 
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relied hereon will result in a significant penalty 1 

consistent with what the Regional Board and Prosecution 2 

Team is requesting.  Thank you. 3 

  CHAIRMAN HALES:  Thank you.  Ms. Zazaron. 4 

  MR. JENSON:  I’m Doug Jenson, attorney for 5 

Caltrans.  This is Ardene Zazaron, also an attorney for 6 

Caltrans.  And behind me are witnesses, Terry David, 7 

Sebastian Cohen and David Melendrez.   8 

  We’d like to begin this morning by 9 

acknowledging the vital role that both Caltrans and the 10 

Water Boards play for the State of California.  Clean 11 

water and good roads are integral to a healthy economy 12 

and healthy environment.  They are not incompatible 13 

goals, and there is no doubt that the best way to meet 14 

these goals and to serve the people of the State is by 15 

the cooperation and open communication of our State 16 

agencies. 17 

  Early on in the Confusion Hill Project, the 18 

communication between the Water Boards and Caltrans was 19 

not as good as it should have been.  However, that 20 

communication improved over the course of the project, 21 

and at the end of the day, we had a successful build of 22 

an important transportation project without any harm to 23 

the beneficial uses. 24 

  We have not come here today to contest every 25 
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aspect of this Complaint.  As a matter of fact, we have 1 

accepted a number of the violations.  However, we take 2 

serious issue with the manner in which this case was 3 

prosecuted.  Time and again, when the prosecution team 4 

was faced with inconclusive evidence, rather than 5 

conducting a thorough investigation to fill in the 6 

missing information, they simply assumed the worst.  We 7 

have a majority of the charges that are supported by 8 

things like a single inconclusive photograph or a single 9 

ambiguous quote, and we were presented with an ACL that 10 

is rife with duplicative charges.  There are a lot of 11 

charges here, but there is very little evidence.   12 

  The Prosecution Team has not met its burden of 13 

proof.  It is necessary for them to prove every fact 14 

essential to each and every claim.  They have failed to 15 

do that for the majority of the charges here.  There is 16 

not enough time at the hearing today to go over every 17 

single one of these charges, so what we hope to do is to 18 

highlight some of the main problems, but we strongly 19 

encourage the Board to read the very thorough briefing 20 

that was submitted in this case.  In particular, we call 21 

the Board’s attention to Caltrans’ defense matrix, which 22 

does provide a charge by charge evaluation.   23 

  The Prosecution Team has grouped its charges in 24 

broad categories in the hopes to avoid close scrutiny, 25 
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but close scrutiny is what the law calls for.  We are 1 

confident that if you take a close look at the 2 

evidentiary support of each of these charges that you 3 

will agree with us.  The evidence is simply not there.  4 

Thank you. 5 

  CHAIRMAN HALES:  Thank you. 6 

  MR. HUNGERFORD:  Good morning.  My name is Sean 7 

Hungerford, and I’m representing MCM today.  Let me 8 

introduce the other individuals who will be with me. 9 

  CHAIRMAN HALES:  Sean. 10 

(Off the record) 11 

Whereupon, 12 

SEBASTIAN COHEN 13 

was called as a witness herein and was examined and 14 

testified as follows: 15 

  MS. ZAZARON:  Ardene Zazaron, for the 16 

Department of Transportation.  Mr. Cohen. 17 

  THE WITNESS:  Sebastian Cohen, engineer for 18 

Caltrans. 19 

DIRECT EXAMINATION 20 

BY MS. ZAZARON: 21 

 Q. How long have you been employed by Caltrans, 22 

Mr. Cohen? 23 

 A. About 13 years. 24 

 Q. What positions do you currently hold? 25 



 112

 A. Currently right now I am a supervisor in our 1 

maintenance engineering division. 2 

 Q. And any other position? 3 

 A. Well, I’m a supervisor in maintenance 4 

engineering, and there is three -- I have three jobs 5 

within that. 6 

 Q. Okay.  Can you describe those, please? 7 

 A. I supervise a staff of seven people.  They have 8 

three main categories.  They handle all the hydraulics 9 

issues, and that entails -- you know, we have thousands 10 

of lane miles in our four counties that we cover, and 11 

about 11,000 drainage systems.  So, we investigate all 12 

those and initiate appropriate projects for any of those, 13 

deal with any other hydraulic issues.  And then for -- I 14 

oversee one guy that’s the maintenance storm water 15 

support, so he helps our maintenance forces deal with 16 

storm water issues.  And what is my last one?  The damage 17 

coordinator.  I have a person that works for me that 18 

initiates any emergency projects throughout the district, 19 

respond to any types of emergencies for landslides or 20 

anything. 21 

 Q. Okay.  Please describe your educational 22 

background, including degrees. 23 

 A. I graduated -- I have a BS in Environmental 24 

Resources Engineering from Humboldt State, and I have -- 25 
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I’m a registered Civil Engineer with the State of 1 

California. 2 

 Q. Okay.  Prior to your taking your current 3 

positions, have you ever been a Resident Engineer for 4 

Caltrans? 5 

 A. Yes. 6 

 Q. What is a resident engineer, if you could just 7 

give us a -- 8 

 A. Sure. 9 

 Q. -- Reader’s Digest description? 10 

 A. And RE, Resident Engineer, is an engineer who 11 

is basically responsible for the entire project, 12 

responsible for oversight of the project, including -- 13 

you know, the main part is to have him and his staff will 14 

enforce the contract plan, specifications, any 15 

agreements, any permits, anything that has to do with the 16 

project we enforce that makes sure that everything is 17 

built properly and to deal with, you know, the public 18 

safety, everything.  So, we basically oversee the 19 

contractor and oversee the project for the State. 20 

 Q. You need to be familiar with permits, then? 21 

 A. Yeah. 22 

 Q. Were you a senior level RE, and, if so, how 23 

does that differ from an RE who is not a senior level? 24 

 A. Yeah, I was actually a senior level RE, and for 25 
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Caltrans, basically, there is a very significant project 1 

we assign a senior level RE.  And a senior level RE is 2 

basically classified as a supervisor, so they supervise 3 

people.  They have to deal with everything that comes 4 

with that for the State, approving time, dealing with 5 

personnel issues, all that.  Another main issue is that 6 

they have change order approval, so they have a lot more 7 

authority on a contract.  And so, they have a lot more 8 

responsibility for seniors, seniors do.  And mainly for 9 

Caltrans, we do that on -- we have -- like I think there 10 

is a rough figure of 25 million or more we assign a 11 

senior level RE.  However, if it’s something really 12 

important or significant, they assign a senior level RE. 13 

 Q. Even if it’s less than 25 million? 14 

 A. Yeah.  They have the -- Yeah. 15 

 Q. What was the amount of this project? 16 

 A. It was roughly an 80 million dollar job, I’d 17 

say, by the end of it. 18 

 Q. All right. 19 

 A. Or, less than that, but just round it. 20 

 Q. At some point, did you become the Resident 21 

Engineer at Confusion Hill? 22 

 A. Yes. 23 

 Q. Approximately when was that? 24 

 A. That was in April of ’07, yes. 25 



 115

 Q. Had you had previous experience as a Resident 1 

Engineer? 2 

 A. Yes. 3 

 Q. Okay.  On how many projects, more or less? 4 

 A. Oh, I don’t know.  Three years before that, you 5 

know, probably some years there was four jobs, sometimes 6 

six.  So, you know, more than 10, less than 20, something 7 

like that. 8 

 Q. Okay.  Good enough.  Do Resident Engineers 9 

control the work of biological monitors who are onsite? 10 

 A. No. 11 

 Q. That was a very emphatic no, Mr. Cohen. 12 

 A. No.  Biological monitors are relatively new, so 13 

it’s -- but it was made quite clear when they came about 14 

that they’re there because somebody just wanted, you 15 

know, additional oversight.  So, they’re relatively new, 16 

and it was my first experience being on a job as an RE.  17 

I’ve been involved in other jobs where there was 18 

biological monitors involved, but not me as an RE.  That 19 

was the first one. 20 

 Q. Okay.  Have you ever had any training or 21 

education with respect to water quality, like SWPPP 22 

classes or things of that nature? 23 

 A. Oh, yeah.  A lot of BMP implementation, SWPPP 24 

review.  And in my degree it has quite a bit of water 25 
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related stuff, and I was the hydraulics engineer for 1 

about three years before I became the -- in my current 2 

job.  So, in hydraulics you deal a lot with, you know, 3 

velocities and capacities and erosion potentials.  We do 4 

a lot -- you know, we have a lot of unstable terrain, so 5 

we deal -- every job we have has to look at erosions.  6 

It’s kind of concurrent with any drainage design. 7 

 Q. Okay.  Is it accurate to say you were the RE 8 

for two and a half out of the three plus year project at 9 

Confusion Hill? 10 

 A. Yes. 11 

 Q. Who was the RE for the first eight months or so 12 

of the job? 13 

 A. Ron Denhire. 14 

 Q. What was your understanding as to why Confusion 15 

Hill got a new RE in the Spring of ’07? 16 

 A. Well, the first eight months were pretty -- 17 

there was a lot of stuff going on, and I think management 18 

-- there was a lot of problems on the job, and management 19 

wanted to go in a new direction.  They just wanted to -- 20 

they had problems with a variety of things, and I just 21 

got a phone call and it was said, hey, they want to 22 

change the RE.  Would you do it? 23 

 Q. Okay.  When you got to the job in April of ’07, 24 

was there already a practice in place of having regular 25 
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meetings between the RE and MCM about environmental 1 

compliance? 2 

 A. About -- Yes, I attended a few meetings 3 

concurrently before I took over, and it was definitely an 4 

issue and definitely talked about. 5 

 Q. All right.  Would it be accurate to say that 6 

based on your own personal knowledge and review of 7 

records that even before you got to the job permit 8 

compliance was sought by Mr. Denhire?  Compliance was the 9 

goal? 10 

 A. Yes, yes, definitely. 11 

 Q. Okay.  When you became the RE, did you increase 12 

the rate of the meetings between MCM and subs and 13 

Caltrans? 14 

 A. Yes.  Yes, definitely.  I changed a few things.  15 

I kept a couple meeting schedules in place, but I also 16 

altered the meeting.  I increased the frequency a little 17 

bit, and I mostly changed the format of the meeting. 18 

 Q. Okay.  How so? 19 

 A. Well, I -- I made quite extensive agendas.  20 

Many people didn’t like it because it took a lot of time, 21 

but -- so, a minimum of every two weeks we had a rather 22 

lengthy meeting that had many different subject matters, 23 

and I had a format to it and made sure we covered 24 

(inaudible) subject, and then also all the issues that 25 
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surround that subject, be it permit compliance or impacts 1 

to the schedule.  And there was -- you know, we wanted a 2 

fresh start in the project, so we really wanted to dive 3 

right into every issue, and so as far as the meetings I 4 

kind of made an extensive -- this is what I’d say.  I’d 5 

made an extensive format to the meeting, agenda. 6 

 Q. Aside to the changes you made to the meetings, 7 

what other steps did you take when you came into the job 8 

to ensure permit compliance? 9 

 A. Well, there was a lot of confusion regarding -- 10 

 Q. So to speak. 11 

 A. -- the permits.  And, you know, the Red Book, 12 

as someone referred to it earlier, is basically a book 13 

that the RE gets that has all of the permits that a job 14 

will have, and it’s just binded together.  And there is 15 

no real format except for that there is one permit and 16 

then followed by another one, and it can be rather 17 

voluminous.  And so what we did is we took that and we 18 

created an 11-1/2 x 17, what we called a permit matrix.  19 

It was on one sheet.  It had all the requirements of all 20 

the four permits and -- and we also created a map that 21 

went with it that showed -- Because it’s a very extensive 22 

sight.   23 

  It was a very challenging project, so just in 24 

terms of both bridges -- I mean, each bridge by 25 
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themselves is extensive, but both bridges, a long layout.  1 

You know, there is a lot of river there, a lot of 2 

territory.  So, a lot of people were confused about, 3 

wait, what is this permit cover and what does this one 4 

cover, because there is often overlap.  There is a lot of 5 

confusion.  There is a hill of it. 6 

 Q. Okay. 7 

 A. So, the permit matrix, basically, tried to 8 

clear that up and help people, because there was 9 

confusion on many people’s -- 10 

 Q. Okay. 11 

 A. -- I mean, people that helped develop the 12 

project development and help acquire the permits would 13 

get confused. 14 

 Q. So, you -- so to speak.  So, you kindly dug up 15 

an actual permit matrix.  It’s a laminated document here.  16 

It’s not in evidence.  It’s just to demonstrate what 17 

Mr. Cohen is talking about.  Is this an accurate -- 18 

 A. Yeah, that’s it. 19 

 Q. Is this the one you gave me? 20 

 A. Yeah. 21 

 Q. Okay. 22 

 A. We had it posted at several locations, and 23 

everyone had a copy.  And it actually -- it actually is a 24 

pretty good -- they ended up using it on other projects. 25 
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 Q. Okay. 1 

 A. It kind of helps. 2 

 Q. So, we got a 404 permit, a 1602, the 401 and 3 

the biological opinion in different colors. 4 

 A. Yeah, that color was for a map that went with 5 

it. 6 

 Q. Okay.  I think we have the map here too, but I 7 

don’t know that we need to refer to that at this time.  8 

All right.  Did you assign a main point of contact to 9 

basically facilitate communication about compliance 10 

issues with MCM? 11 

 A. Yeah, and when I -- I had a couple, not really 12 

conditions, but significant requests if I was to take the 13 

job when I was asked, and one of them was that one of our 14 

very high quality engineers or staff members come with 15 

me, and that was Arvin Loll. 16 

 Q. Okay. 17 

 A. And he’s a -- he’s a very good staff member.  18 

And luckily enough he came with me, and I assigned him 19 

the role of working with the contractor’s SWPPP manager.  20 

The contract is set up so that the contractor has to have 21 

someone who is assigned to be the SWPPP manager who is -- 22 

to oversee everything on the project.  And that was 23 

Justin Porteus, who worked for Mr. Frasier, a sub. 24 

 Q. Okay.  Did Mr. Porteus maintain his status as 25 
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SWPPP manager throughout the project after you arrived? 1 

 A. No, no. 2 

 Q. What happened? 3 

 A. I don’t know exactly what the timeline is, but, 4 

you know, SWPPP was definitely an issue on the job, and 5 

there is lots of -- it was a challenge all the way 6 

around.  And he had many, many duties.  He was -- 7 

Mr. Frasier is basically their project manager as well as 8 

their field engineer, as well as the SWPPP manager.  9 

Because, you know, contractors -- and the reason that I 10 

understand, they like to assign as many hats to as few 11 

people as possible.   12 

  And it became clear he probably should have 13 

done it sooner, but I finally got fed up with the fact 14 

that we’d have meetings to talk about something, and, you 15 

know, he’d say it would get done and then it -- it wasn’t 16 

done.  And he was busy doing something, but he wasn’t 17 

doing what I asked.  So, I finally -- I basically 18 

terminated him or I wrote a letter telling the contractor 19 

that he needed -- he must be replaced as SWPPP manager.  20 

And I pushed them to actually keep him on the job as the 21 

manager because he had been there for so long, and for 22 

the sake of the project it was actually good that he 23 

stay, because if we replaced him completely it would have 24 

been a little bit of -- it would have been probably 25 
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detrimental to the project.  So, I kind of -- I basically 1 

said you can keep him on on the project, just not -- you 2 

must bring in a SWPPP manager. 3 

 Q. Okay.  There was testimony earlier by Mr. Grady 4 

regarding turbidity monitoring equipment, and he 5 

suggested that there was only one piece of equipment and 6 

that it didn’t work right and that it would be too costly 7 

to get more so we didn’t.  Was that your experience on 8 

the job once you took over? 9 

 A. Say that again? 10 

 Q. The turbidity meters, how many were there when 11 

you did arrive at the job? 12 

 A. There was one turbidity meter there, and there 13 

was quite a bit of discussion.  When I took the job over, 14 

I met several times with just about everyone involved, 15 

including Fish and Game, and I met with I think Dean 16 

Pratt from the Water Board first.  And then at one point 17 

Kason became involved, and every time Kason would visit 18 

the job, sometimes with Dean other times not, every time 19 

he seemed to mention a problem with the Hanna, or a meter 20 

that we had.  I think it was something to do with 21 

something in the -- in a biological monitoring report 22 

that it wasn’t accurate.  And it was a very fancy Hanna 23 

turbidity meter, and there was something about it not 24 

being calibrated and also problems with it.  And I later 25 
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saw in a biological monitoring report what he was 1 

referring to.  It was a biological monitor that said 2 

something was wrong with it. 3 

  Anyhow, I -- to settle that matter, I just -- 4 

we went out and bought four new meters with the 5 

calibration bottles to make sure they could be calibrated 6 

any time and gave them to all of my staff, and to make 7 

sure everyone was available so that if anything came up 8 

we had a calibrated turbidity meter available. 9 

 Q. So, you ordered four to make sure that they 10 

were available on the jobsite? 11 

 A. Yeah. 12 

 Q. Okay.   13 

 A. And I know we also checked Justin Porteus’ 14 

turbidity.  We checked into the equipment that he had at 15 

that time, checked to make sure it was calibrated, just 16 

because it had been brought up as an issue.  So -- 17 

 Q. Okay.  You mentioned meeting with Mr. Grady and 18 

Mr. Pratt.  Would you say that your communications with 19 

the Board was pretty regular during your tenure as RE? 20 

 A. For the first year, yeah, I think it was quite 21 

extensive right off the bat.  It varied.  It ebbed and 22 

flowed, but for the first year it was quite a bit of 23 

meetings.  We talked.  There was several visits.  I’d e-24 

mail.  They’d call.  I’d call them. 25 
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 Q. Well, was Mr. Pratt your main point of contact 1 

for approximately the first year that you were there? 2 

 A. Yeah, I believe.  It wasn’t up to a full year.  3 

I don’t know.  He was definitely the first.  It started 4 

out with Dean, and then Kason and Dean came on.  And Mona 5 

was -- I didn’t talk to Mona too much, but she would 6 

definitely send an e-mail or a letter, call.  And she was 7 

kind of throughout the project every once in a while.  8 

But Dean, and then Kason came on, and then Dean left and 9 

then it was mostly Kason.  So -- 10 

 Q. Okay.  Would it be -- 11 

 A. Three of them all together. 12 

 Q. Oh, sorry.  Okay.  Would it be accurate to say, 13 

Mr. Cohen, that if you had any general questions or 14 

concerns -- Okay.  Let’s say a gray area has arisen with 15 

respect to complying with the 401, was it your practice 16 

to contact the Board as opposed to just guessing which is 17 

the right direction to go? 18 

 A. Yeah.  Well, they’d be definitely involved.  I 19 

mean, I would contact many people, our construction storm 20 

water coordinator, Dave Melendrez, our NPDES coordinator 21 

a lot.  And, yeah, I called the Board too myself. 22 

 Q. Okay.  The construction coordinator, that was 23 

Walt Dragolowsky? 24 

 A. Yeah. 25 
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 Q. Okay.  He’s a Caltrans employee; is that right?  1 

He’s still with Caltrans? 2 

 A. Yeah. 3 

 Q. Okay.  Your practice of contacting the Board to 4 

ask questions, did that apply, let’s say, even before a 5 

certain item of work was going to be done?  If you were 6 

looking down the road and thought, this could be -- I’m 7 

not really sure how to proceed, would you call Board 8 

people before the work started? 9 

 A. Yeah, if I had questions, if I had -- if we 10 

knew something was coming up that was going to be, you 11 

know, issues that we had issues with the past. 12 

 Q. Okay.  Like dismantling the false work, for 13 

instance?  Did you contact them in advance of that? 14 

 A. Yeah, for -- what we were going to do for the 15 

BMPs for taking out the -- actually, what was shown 16 

earlier, the CMP, the footings that were in the river in 17 

North Bridge, we talked -- yeah, I talked several times 18 

to them about, hey, what’s -- what do you guys want?  19 

What would you guys accept here?  What do you want to do 20 

here? 21 

 Q. Okay.  Did you ever experience any frustration 22 

in communicating with the Board about certain permit 23 

conditions? 24 

 A. I had a lot of frustration dealing with the 25 
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Board.  Yeah, they didn’t -- they definitely -- there was 1 

definitely this level of frustration on their part, I 2 

believe mostly because of what had happened for the first 3 

year.  And I tried to come in fresh, but it was pretty 4 

clear that they were quite frustrated.  And, yeah, it 5 

didn’t go too well, I’d say.  I got quite frustrated 6 

several times. 7 

 Q. Did you get clear answers when you would ask 8 

the questions about permit conditions and things like BAT 9 

and BCT? 10 

 A. No.  Well, we’d discuss it, and it was clear 11 

that there was lots of different definitions.  It comes 12 

down to interpretation, and there is a lot of gray in 13 

just about everything, but especially in a lot of this 14 

language.  And that’s what -- that’s kind of the heart of 15 

the matter, if you ask my opinion.  But there is -- it’s 16 

not black and white.  Nothing is black and white.  And it 17 

was quite clear, and when I had talked to the Board 18 

about, hey, what’s the definition of this, because it 19 

will trigger whether or not this is a violation.  And 20 

what’s the definition of discharge?  What’s the 21 

definition of BCT, BAT?  Does it apply here?  Where does 22 

it -- And it was quite clear from talking to the Board, 23 

and I remember discussions with Dean, that there is even 24 

-- the Water Board staff amongst themselves has those 25 
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discussions, and it’s not quite clear.  And it was quite 1 

clear from talking -- even another conversation with 2 

Kason about, yeah, the Water Board has been changing 3 

lately in how they enforce these conditions, which have 4 

been around quite a while, specifically Condition 9 has 5 

been on other jobs and was never enforced or interpreted 6 

this way before, interpreted, and, therefore, enforced. 7 

  So, it was a lot of discussions on that.  And, 8 

I mean, my whole goal, as directed by my management, was, 9 

look, get in there, get compliance, try to get the Water 10 

Board happy, try to get the job built, move on.  And it 11 

was, you know, it was challenging.  It was -- 12 

 Q. Okay.  Did you ever get the impression that 13 

maybe you were contacting the Board a little too much? 14 

 A. There was one time when, yeah, I e-mailed -- I 15 

have a tendency to be quite verbose, I’d say, and 16 

lengthy, and I think -- I was also working, you know, 14, 17 

16 hour days.  So, I e-mailed Dean a quite lengthy e-18 

mail, and I think it was about one of the additional 19 

conditions in 18 or 19, I don’t know which one, and he 20 

wrote back, I’ve already answered this question.  I’m not 21 

even going to read the rest of your e-mail.  Which, you 22 

know, we may have already discussed it before.  That was 23 

about when I started to tone back some of my 24 

communication with the Water Board.   25 
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  I definitely had my own -- I mean, it’s a 1 

massive project.  I had lots of issues going on, not just 2 

dealing with the Water Board.  I’ve got Fish and Game and 3 

U.S. Fish and Water.  We were doing permit amendments all 4 

over the place, and -- 5 

 Q. Okay. 6 

 A. And it was -- Yeah.  Another thing I’d add is 7 

that, you know, members of the Water Board did agree that 8 

they didn’t have much experience in this type of 9 

construction, and that right there should be some leeway 10 

to let us tell them, you know, hey, we’re -- you know, 11 

we’re trying here, and it was just kind of, hey, you’re 12 

failing, that’s it. 13 

 Q. Okay. 14 

 A. You failed.  You’re going to be penalized. 15 

 Q. Okay.  While you were at the project, what kind 16 

of Caltrans personnel were regularly inspecting the 17 

jobsite? 18 

 A. Caltrans personnel? 19 

 Q. Yeah.  Assistant Resident Engineers, let’s say, 20 

any -- 21 

 A. Oh, yeah, there -- 22 

 Q. -- structures -- 23 

 Q. Well, every function that you could think of 24 

that Caltrans has from archeologists, biologists, storm 25 
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water coordinators, NPDES coordinators.  We had major -- 1 

it was a, you know, popular project, so there was 2 

definitely groups of Caltrans -- We had major, massive 3 

tours.  We even had someone giving tours.  And lots of 4 

Caltrans from, you know, Sacramento structures would come 5 

out, because the bridges were pretty unique and a 6 

challenging project.  So, a lot of people wanted to see 7 

it, but there was a lot of Caltrans staff on a -- 8 

 Q. Okay. 9 

 A. -- on a daily basis. 10 

 Q. Did any of those Caltrans staff ever report 11 

water quality concerns to you? 12 

 A. Yeah. 13 

 Q. Okay.  And what would you do if a concern was 14 

reported to you?  What was your practice? 15 

 A. Well, I’d investigate.  I’d call my staff and 16 

see what was going on, you know, investigate it and see 17 

what the problem was and report it if appropriate. 18 

 Q. Okay.  Did you ever report any violations to 19 

the Board while you were RE? 20 

 A. Yeah. 21 

 Q. Did you ever not report something you thought 22 

was a violation? 23 

 A. Something that I thought was a violation?  No. 24 

 Q. And again -- 25 
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 A. It comes down to the definition of violation. 1 

 Q. Right.  But if there gray areas, again, you 2 

would call the Board and discuss it? 3 

 A. Yeah. 4 

 Q. Yes.  Okay. 5 

 A. I’d call a lot of people, especially the first 6 

year. 7 

 Q. Okay.  Were there any notices of violation 8 

issued during your tenure as Resident Engineer? 9 

 A. NOVs?  I don’t think so. 10 

 Q. Okay.  At any time, did your pay, your personal 11 

pay, depend on whether or not the project was completed 12 

at any certain point in time? 13 

 A. No. 14 

 Q. Did you derive any personal or economic benefit 15 

if fewer or less expensive BMPs were used at the site? 16 

 A. Did I drive any economic benefits?  No. 17 

 Q. Yeah.  When you become RE, were there any 18 

biological monitors onsite? 19 

 A. No.  The majority of the biological monitor 20 

required work had occurred, so there were none on -- when 21 

I got the job there were not any at that point. 22 

 Q. Okay.  Okay.  Now, let’s talk about some of the 23 

internal records that the Department of Transportation 24 

keeps.  They’re called diaries, a lot of these internal 25 
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records, correct? 1 

 A. Yeah.  Well, structures people that are 2 

watching the bridges be built, and then there is the 3 

District side, which watches basically everything else.  4 

Each inspector has to write a daily diary each day. 5 

 Q. Okay. 6 

 A. And that’s a lot of what the evidence that 7 

they’re using. 8 

 Q. Is the purpose of those diaries specifically to 9 

document permit compliance? 10 

 A. No, and actually that’s something I brought up 11 

many times to Dean and Kason, Kason especially.  Daily 12 

diaries, we actually -- we -- they’re mainly used to 13 

document quantities for pay, and then the labor 14 

compliance are two main categories.  They’re to document 15 

any important conversations and any important features 16 

that happen on the day, but they’re very -- they’re kind 17 

of specific to what that inspector -- you know, it’s a 18 

very small document, so he just highlights key things.  19 

But it’s mainly used for pay.  It’s not used for, you 20 

know, verifying that permit compliance has been met.  21 

Different REs instruct different inspectors to use it 22 

different ways, except for the fact that quantity is for 23 

pay and labor compliance is a main thing.   24 

  And I -- you know, we’d get requests of, hey, 25 
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look at this out of this diary.  I got these a couple 1 

times from Kason.  And he took -- he just kind of cut one 2 

little section out of a diary and didn’t read right below 3 

it.  And I thought that was pretty inappropriate on 4 

several times, but -- 5 

 Q. Okay.  Let’s shift over to briefly talk about 6 

welding activities with respect to -- BMPs for welding 7 

and spark containments and such.  Why was welding 8 

actually going on at the job? 9 

 A. Well, it’s inherent to bridge building.  It’s 10 

the same as concrete or nails or anything else. 11 

 Q. Were there -- and initially when the welding 12 

began, were there BMPs in place to contain sparks? 13 

 A. When I -- When I came on the job, BMPs for 14 

welding, it was an issue.  It had already -- it was a hot 15 

topic.  Terry Davis, the construction manager, had kind 16 

of updated me that, hey, this is a hot topic.  Where 17 

they’re at right now is angling -- you know, the BMP they 18 

always use is, you know, kind of think about where you’re 19 

welding, you know, make sure you weld.  If you have to 20 

weld -- if you can weld in a spot where it’s not going to 21 

have any problems make sure you do.   22 

  It was kind of common sense.  Don’t weld 23 

somewhere where it’s sensitive.  If you have to, try to 24 

contain it, and where they’re at at that point was trying 25 
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to contain it with a pale of water, which was somewhat 1 

crazy in my mind, but they were doing it. 2 

 Q. Why is that crazy?  Was it dangerous in some 3 

way? 4 

 A. In some ways, yeah.  That was actually my 5 

concern is that they -- I mean, I was always concerned 6 

about safety, but in some aspects of having to deal with 7 

-- if you’re suspended out somewhere, and there is a 8 

couple of instances where, you know, sometimes it’s easy 9 

to put a container underneath something you’re welding.  10 

That’s a no brainer.  But if you’re up high, you know, 11 

you can’t really get the bucket there.  So, I was worried 12 

about that.  I kind of explained, look, don’t -- do not 13 

let anyone get hurt.  So, but they were lugging pales 14 

around.  15 

 Q. So, at some point, did you try to attempt to 16 

ascertain what BMPs were out there, were available for 17 

use on -- for welding? 18 

 A. Actually, yeah.  We -- We had talked many 19 

times, and we even had Walt Durgowsky -- 20 

 Q. And who is we? 21 

 A. Dave Melendrez, Terry Davis, myself.  I’m 22 

thinking of a specific meeting in my head.  Terry Davis, 23 

the construction manager, Dave Melendrez, the NPDES 24 

coordinator, and Walt Durgowsky, storm water coordinator.  25 
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And Walt actually called every other storm water 1 

coordinator throughout the State and Caltrans, all 12 2 

districts, and supposedly they had contacted their 3 

corresponding water boards, and welding had not been an 4 

issue anywhere else, nor was there a welding BMP. 5 

 Q. Okay. 6 

 A. I mean, there kind of is one, but it’s not -- 7 

it had never been an issue before, and no other storm 8 

water coordinator had kind of had an answer for, hey, 9 

yeah, we’ve dealt with that.  Here it is. 10 

 Q. So, did you end up doing something different 11 

than what had been done before and implement a different 12 

BMP? 13 

 A. All I ended up doing is we -- sandblasting was 14 

an issue on the job, and I had had them submit a revised 15 

BMP for sandblasting, because there was issues and I 16 

wanted a different BMP.  And that BMP really took care -- 17 

worked for the -- for the -- a lot of the welding as 18 

well, because what that -- the sandblasting was basically 19 

lay down something that captures the sand, because you 20 

can’t really stop when you’re sandblasting.  Sand is 21 

going to go places.  So, you know, the idea of, you know, 22 

everyone has already said it before, but you don’t have 23 

the release, if you can, and if you have to have the 24 

release you try to prevent it with a BMP as much as 25 
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possible, and they you only mitigate it if you had to 1 

have it happen.   2 

  So, with sandblasting, you know, we -- you can 3 

have a nozzle.  You know, don’t do it into the -- don’t 4 

do it on windy days, which was in our BMP, and don’t -- 5 

you know, aim the nozzle so it’s going in the river.  But 6 

then for the stuff that falls down, we had tarps and 7 

stuff.  So, what we did is, we made the tarps fiberglass 8 

and, you know, non-flammable so they took care of the 9 

spark issue. 10 

 Q. Okay. 11 

 A. Well, took -- it was a BMP. 12 

 Q. Earlier there was a photograph up of a roadway 13 

with some kind of a dark patch on it.  Do you recall that 14 

picture? 15 

 A. The one you were talking with Kason about by 16 

that -- 17 

 Q. Yes. 18 

 A. -- by that -- yeah, that Resident Engineer’s 19 

Office. 20 

 Q. You recognize that road? 21 

 A. Yeah. 22 

 Q. Could anyone drive on that road? 23 

 A. Yeah. 24 

 Q. Okay. 25 
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 A. Lots of people did. 1 

 Q. All right.  And were you aware of any vehicles 2 

that are -- had nothing to do with the project that might 3 

have produced that stain? 4 

 A. Yeah.  I know what you’re getting at.  We had 5 

an ongoing problem with the -- our garbage was picked up 6 

once a week from Willits Garbage Company, and every time 7 

their truck came it had a big hydraulic leak, and it was 8 

just -- I mean, that was our -- there was leaks.  And 9 

that every week, though, when the hydraulic rig came from 10 

-- you know, and dumped the big trash bin, there was a 11 

leak, and we’d put kitty litter and stuff out.  We almost 12 

even had it timed.  Gene Leo, my office engineer would 13 

basically every time when the garbage guy would come he 14 

would like to do insane stuff like that.  He’d go out and 15 

he’d -- 16 

 Q. Clean it up. 17 

 A. -- clean it.  And we -- Yeah, it’s -- you know, 18 

and that’s kind of a perfect example.  That kind of stuff 19 

happens, and I -- we didn’t report that kind of stuff.  20 

That stuff happens all the time. 21 

 Q. When it was cleaned up right away?  22 

 A. Yeah.  Well, even if it happened.  I mean, it 23 

happened, we cleaned it up.  There was no impact to the 24 

river.  And that’s the kind of stuff I was being told you 25 
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need to report it.  Next time it rains, even though you 1 

cleaned it up, there is residue there.  That’s an impact.  2 

We need to know about it.  And that’s just where I kind 3 

of -- it got insane. 4 

 Q. Would you say it was a practice at the jobsite 5 

where something that was spilled that could be cleaned up 6 

was cleaned up? 7 

 A. Yeah.  I mean, yeah. 8 

 Q. Okay. 9 

 A. I mean, that was our direction.  You know, 10 

there is 100 -- at times up to 100 people working on the 11 

job.  And I know there is people out there that I’m sure 12 

didn’t do that.  I mean, we’ve seen evidence of it. 13 

 Q. Yeah. 14 

 A. But our practice and direction definitely was 15 

to clean it up. 16 

 Q. Okay. 17 

 A. Definitely during my time. 18 

 Q. Did the Confusion Hill Project win any awards, 19 

to your knowledge? 20 

 A. Yeah, we won a partnering award within 21 

Caltrans, and then a TRANNY award for structure of the 22 

year, which is actually -- I think that was for the 23 

segmental, I believe.  And then the ABS, American Bridge 24 

Segmental Institute, it won an award for that too. 25 
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 Q. Are you acquainted with a John McCullough? 1 

 A. Yeah. 2 

 Q. Did he ever come to the jobsite? 3 

 A. Yeah.  Actually, Walt Dragolowsky and him used 4 

Confusion Hill site to have a BMP implementation class. 5 

 Q. Okay.  Did Mr. McCullough make any observations 6 

of interest to you? 7 

 A. Yeah.  Actually, it was quite -- it was quite 8 

ironic, because it was the same week we were having a lot 9 

of issues with, you know, the Water Board, and he 10 

actually commented -- he came, did his class.  Walt gave 11 

him a tour, and he commented about given the magnitude of 12 

the job, he was quite impressed with the, you know, 13 

minimal amount of impact that he saw going on. 14 

 Q. Was it raining when he was there? 15 

 A. What’s that? 16 

 Q. Was it raining -- 17 

 A. Yeah, it was. 18 

 Q. -- (inaudible)? 19 

 A. There was some spots on the job which, you 20 

know, when you have -- the amount of BMPs you can put in 21 

really depend upon your length, the length that you have 22 

to the river and then the grade, you know, the velocity 23 

of the water.  There is lots of things, and there is some 24 

areas where, you know -- and this is where, you know, I’d 25 
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talk with Dean and others, and it was like, look, we can 1 

only put so much in.  We’ve done this iteration, that 2 

iteration that iteration.  You know, sediment is going to 3 

leave here when it rains.  There is (inaudible) you can 4 

do.   5 

  And at times, you know, I had lots of good 6 

conversations with Dean.  But he was like, look, sediment 7 

is leaving there.  There is no more we can do.  And he 8 

agreed, but other people, some or other positions within 9 

the Water Board disagreed at a later time against that.  10 

But for John McCullough, he basically said he saw a lot 11 

of good stuff there, and he often doesn’t have good stuff 12 

to say about Caltrans.  So, I found it quite ironic that 13 

he was commenting positively at the same time where we 14 

were being hammered. 15 

 Q. Okay.  Mr. Cohen, are you familiar with an 16 

event known as Reggae on the River or Reggae Rising? 17 

 A. Yes. 18 

 Q. Did you ever go to the site of Reggae Rising 19 

while you were RE or near that time? 20 

 A. Yeah.  Yeah, in ’07 a lot of the Reggae on the 21 

River was a big topic of conversation on the jobsite 22 

because it was going on just down the road and we were, 23 

you know, talking about drips of oil that were the size 24 

of a quarter and lots of stuff that we were being -- that 25 
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was going -- you know, the standards that we felt that we 1 

were being held to were watch greater than what was going 2 

down the road.  So, it was a big hot topic of 3 

conversation on the jobsite.   4 

  And so I -- actually, we went there and took 5 

some pictures just -- it really was investigative, it 6 

kind of was investigative to see, but we went there just 7 

to see what it looked like. 8 

 Q. Okay.  Did you go after the site -- the 9 

festival was over as well? 10 

 A. Yes. 11 

 Q. And what did you observe?   12 

 A. Well, there was -- 13 

 Q. And how many days was it after? 14 

 A. Well, it was right after it ended.  I think 15 

it’s a two day festival or something, and we went, I 16 

think, the next day after it ended.  Just they were 17 

cleaning it up on the river bar, and an inspector and I, 18 

actually at different times but same day, he actually 19 

told me, he said, I stopped, went out there, walked 20 

across the bridge and took some pictures.  Check it out.  21 

And so then I actually went and did the same thing. 22 

 Q. Okay.  What did you observe in terms of what 23 

was being cleaned up? 24 

 A. There was -- Yeah, there was garbage.  I mean, 25 
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it’s a party.  The river bar becomes a parking lot, and 1 

everyone camps there.  And it’s inundated, and they were 2 

just cleaning up all the garbage.  There was garbage and 3 

they took it and made piles here and there, and they were 4 

cleaning it up.  But there was definitely, you know, 5 

impacts or -- 6 

 Q. Did you see -- 7 

 A. -- garbage.  See, I want to say -- Yeah, 8 

because that’s a perfect example.  What’s the definition 9 

of impact?  What’s the definition of discharge?  It’s 10 

stuff like that that we were getting into, and one entity 11 

discerns it one way and the other discerns it another. 12 

 Q. At the Reggae on the River -- the river bed, 13 

did you see any stains of any kind after the festival was 14 

over? 15 

 A. Yeah, there was -- Well, I mean, cars leak oil.  16 

Small, just like a gas station or whatever. 17 

 Q. So, your observations during Reggae Rising, did 18 

it look like this?  And I’m showing a photograph dated 19 

August 6, 2006? 20 

 A. Well, it was the next year, but, yeah, it’s 21 

similar.  It’s all this -- Yeah.   22 

 Q. Okay. 23 

 A. Similar to that. 24 

 Q. And those tents appear to be in the river? 25 
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 A. Yeah. 1 

 Q. And that’s what you -- Did you see something 2 

like that when you were out there in ’07 as well? 3 

 A. Yeah. 4 

 Q. Okay. 5 

 A. Yeah, there is -- 6 

 Q. And cars were parked close to the river as they 7 

were shown in this photo? 8 

 A. Yeah. 9 

  CHAIRMAN HALES:  Ms. Zazaron, could you please 10 

bring that forward so we can have a closer look? 11 

  MS. ZAZARO:  Oh, certainly.  I’m sorry. 12 

  CHAIRMAN HALES:  Thank you. 13 

  UNIDENTIFIED MALE SPEAKER:  Is this the same 14 

photo that was submitted previously? 15 

  MS. ZAZARO:  This is a close up. 16 

  UNIDENTIFIED MALE SPEAKER:  Okay.  Thanks. 17 

BY MS. ZAZARO:   18 

 Q. And Mr. Cohen, is this -- I’m sorry.  I’ll get 19 

to the microphone.  Mr. Cohen, are you familiar with this 20 

photograph?  Is this also depicting Reggae on the River? 21 

 A. Yeah, that’s an aerial. 22 

 Q. But from -- 23 

 A. Yeah. 24 

 Q. -- further away, correct? 25 
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 A. Yeah, that shows the length. 1 

  MS. ZAZARRO:  Okay.  Can we show this to the 2 

Board?  Oh, we have some -- we have some smaller 3 

photographs to share with the Board. 4 

  CHAIRMAN HALES:  All right.  Thank you. 5 

BY MS. ZAZARRO: 6 

 Q. Mr. Cohen, you’re familiar with Evan Paine from 7 

MCM? 8 

 A. Yeah. 9 

 Q. During the course of the project, how would 10 

describe your relationship with Mr. Paine? 11 

 A. It was -- It was an RE Project Manager for a 12 

construction contract.  It was adversarial at times but 13 

professional.  I mean, he’s building the difficult 14 

project and I’m implementing oversight of a difficult 15 

project.  So, we had lots of arguments and challenges, 16 

but there is -- I think there was definitely a level of 17 

respect.  I respect that he’s very competent.  I mean, he 18 

had the job going well.  There was definitely a lot of 19 

things we disagreed about, but, you know -- so there was 20 

-- we had our moments. 21 

 Q. Okay.  Was there anything vastly different 22 

about your relationship with Mr. Paine than arises in 23 

other jobs with respect to the RE and the contractor? 24 

 A. Well, I’d say every contract there is always 25 
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arguments.  That’s why there is engineers out in the 1 

field enforcing the specks, and everyone’s got issues.  I 2 

mean, I’d say it was we definitely had high -- I mean, it 3 

was, you know, close to three years, or, you know, of 4 

around the clock anxiety about the job.  So, we 5 

definitely had our moments.  It was a little more -- you 6 

know, because of the severity of the job, I’d say our 7 

relationship was probably a little more strained than 8 

most, you know, simple projects if you’re doing a simple 9 

job that doesn’t have many issues.  So, I’d say it was -- 10 

but, yeah, it was -- we always have issues, the RE and 11 

the contractor. 12 

 Q. Okay. 13 

 A. I mean, this --  14 

 Q. Okay. 15 

 A. It was challenging. 16 

 Q. But, yet, I saw you too greet each other, shake 17 

hands today. 18 

 A. Yeah, there is a level of -- I mean, it’s a 19 

difficult project.  You have to do that, even if you 20 

disagree.  I mean, I was -- when I was mentored to be an 21 

RE, the -- one of the best pieces of advice I was ever 22 

given was you need to be able to have a knock down drag 23 

out fight with the contractor and come back the next day 24 

with a fresh start or you’re going to get eaten alive.  25 
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And it was -- I really take that to heart.  You have to.  1 

And Evan did the same thing.  There is definitely some 2 

contractors that don’t, and I think there is even members 3 

of MCM that don’t, but Evan did. 4 

 Q. Okay. 5 

 A. So, I respected him for that.  I mean, we had 6 

some gnarly fights and the next day it was shake hands.  7 

I mean -- 8 

 Q. Mr. Cohen, what was the amount of money spent 9 

in this project for SWPPP measures? 10 

 A. Well, altogether there was -- I think we 11 

calculated about 2.6 million in total towards SWPPP 12 

measures, including item work.  Because the contract is 13 

set up so that there is item work that is basically BMPs 14 

throughout the job.  I mean, and this is where Caltrans 15 

has kind of, in my mind, evolved over the last few years 16 

with -- you know, their regulations have increased or are 17 

being implemented more strictly.  They might be the -- 18 

Again, go back, interpretation, they’re being interpreted 19 

strictly.   20 

  So, Caltrans, it used to be we didn’t have any 21 

items for any BMPs, and at least now we have some items.  22 

We’re designing it at the project development level.  I 23 

think we still got lots of ways to improve things, but so 24 

that when you get a job there is stuff that the 25 
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contractor bids on, and that’s item work, items that he 1 

bid on and that will be installed.  And then there is -- 2 

you write a change order, you do extra work.  So, in 3 

total, it’s about 2.6.  I think the breakdown was 1.3 in 4 

actual work and 1.6 in item work or the vice-versa.  I 5 

can’t remember. 6 

  MS. ZAZARON:  Okay.  Well, thank you, very 7 

much.  Okay.  So, I think Dave is next. 8 

  MR. JENSON:  Can we call our next witness or -- 9 

  CHAIRMAN HALES:  Yeah, how many witnesses do 10 

you have? 11 

  MR. JENSON:  We have one additional. 12 

  CHAIRMAN HALES:  One additional witness?  Sure. 13 

Whereupon, 14 

DAVE MELENDREZ 15 

was called as a witness herein and was examined and 16 

testified as follows: 17 

  MR. JENSON:  This is Doug Jenson, Caltrans 18 

attorney. 19 

  THE WITNESS:  I am Dave Melendrez, and I am 20 

employed with Caltrans. 21 

DIRECT EXAMINATION 22 

BY MR. JENSON: 23 

 Q. Good afternoon, Mr. Melendrez. 24 

 A. Good afternoon. 25 
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 Q. Mr. Melendrez, are you familiar with the 1 

National Pollutant Discharge Elimination System Permit 2 

for the Department of Transportation? 3 

 A. Yes, I’m very familiar with the permit. 4 

 Q. Is that permit also referred to as the NPDES or 5 

Storm Water Permit? 6 

 A. That’s correct. 7 

 Q. Now, please describe how you became familiar 8 

with the Caltrans Storm Water Permit? 9 

 A. Well, I’ve read the permit numerous times.  10 

I’ve probably read sections of the permit hundreds of 11 

times.  In 2001 I was hired by Caltrans as an NPDES 12 

Coordinator in District 1, and through that, those job 13 

duties was primarily implementing the permit through the 14 

Storm Water Management Plan working with other functional 15 

units such as the Construction Storm Water Coordinator, 16 

Maintenance Storm Water Coordinator, Design Storm Water 17 

Coordinator.   18 

  We would have regular meetings to discuss the 19 

Storm Water Program, how best to implement it, as -- for 20 

instance, as Sebastian mentioned just recently here that 21 

over the years the Department has identified and 22 

developed specs for both temporary and permanent 23 

construction BMPs.  So, these are development -- these 24 

are processes that are in development, and I also worked 25 
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with helping to revise the latest approved Storm Water 1 

Management Plan, which is the 2003 Storm Water Management 2 

Plan for Caltrans. 3 

 Q. Are you still -- you mentioned that you became 4 

part of the Storm Water Program with Caltrans in 2001.  5 

Are you still part of that program today? 6 

 A. Yes, I was promoted to supervisor for the same 7 

unit, and I currently supervise NPDES Coordinators for 8 

Districts 1 and 2. 9 

 Q. Is there anything else from your work 10 

experience or your educational background that’s helped 11 

you develop your understanding of the Caltrans Storm 12 

Water Permit? 13 

 A. Yes.  I graduated from Humboldt State 14 

University with a degree -- excuse me -- a degree in 15 

Environmental Resources Engineering.  I had an emphasis 16 

in Water Quality and Geotechnical Engineering.  While at 17 

the University I studied under Bob Gerhardt.  And then 18 

later I was employed by the Integrated Waste Management 19 

Board, Cal EPA, overseeing closure and post-closure 20 

maintenance of Class 3 landfills in the State of 21 

California.  And part of those duties were coordinating 22 

with the various regional boards with regard to surface 23 

water quality and ground water quality at the landfill 24 

sites.   25 
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  Subsequent to that employment, I was also 1 

employed by the Central Valley Regional Water Quality 2 

Control Board in Sacramento.  And my job duties there 3 

included inspecting and writing permits for wastewater 4 

treatment plans, which also included developing NPDES 5 

permits. 6 

 Q. Are you familiar with the Confusion Hill Bypass 7 

Project? 8 

 A. Yes, I am familiar with the project. 9 

 Q. And how did you become familiar with it? 10 

 A. I assisted the staff in obtaining the 401 11 

Certification.  I also assisted the engineers in 12 

identifying line items that was referred to earlier that 13 

are part of the (inaudible).  I also assisted in 14 

developing some of the specification language that was 15 

included in the contract.  And when I was promoted to 16 

supervisor, I supervised staff, that are referred to as 17 

our environmental construction liaisons, who are 18 

responsible for permit compliance during construction.  19 

The -- primarily the Department of Fish and Game Permit 20 

and National Marine Fisheries Biological Opinion. 21 

 Q. And during your work experience with the 22 

Confusion Hill Bypass Project, did you ever have the 23 

opportunity to work with Board Staff Members? 24 

 A. Yes. 25 
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 Q. Could you describe that a little bit for us, 1 

briefly? 2 

 A. I believe in obtaining the 401 Certification I 3 

had some discussions with Dean Pratt in terms of what he 4 

wanted to see in terms of the mapping for the project, 5 

areas that we would designate where there would be a 6 

potential impact, those types of questions.   7 

 Q. Okay.  And did you ever have the opportunity to 8 

actually go out to the site? 9 

 A. Yes, I walked the site pre-construction, during 10 

construction, post-construction, numerous times. 11 

 Q. And I think you have an approximately number of 12 

times that you were out there? 13 

 A. A minimum of 10 site visits? 14 

 Q. Are you familiar with the trestle deck? 15 

 A. Yes, I am. 16 

 Q. Okay.  Well, can you just briefly -- I know 17 

we’ve seen some pictures of the trestle deck, but for the 18 

Board Members, can you just briefly describe what is the 19 

trestle deck? 20 

 A. Well, the trestle deck is -- the trestle deck 21 

is a BMP itself.  It’s described in the construction site 22 

BMP manual, and it allows for the -- it allows for access 23 

across the river.  It also assists in the construction of 24 

the false work and some of the other work that occurs at 25 
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that location for construction the North Bridge. 1 

 Q. Okay.  Did you -- during your site visits, did 2 

you see the trestle deck? 3 

 A. Yes, I did. 4 

 Q. Okay.  And did you have a chance to walk it? 5 

 A. Yes. 6 

 Q. And this was during construction? 7 

 A. Yes. 8 

 Q. Okay.  Were there BMPs implemented on the 9 

trestle deck? 10 

 A. Yes. 11 

 Q. Okay.  But what BMPs were used for the trestle?  12 

I mean, you mentioned earlier that the trestle deck 13 

itself could be considered a BMP, but in addition to 14 

that, what BMPs were implemented on the trestle deck? 15 

 A. Well, it’s my understanding that initially they 16 

put down some plywood patches to patch some of the larger 17 

openings in the trestle deck.  There was concern, as 18 

there is with most BMPs, to improve those BMPs over time.  19 

They attempted the expanding foam BMP within the cracks 20 

of the trestle.  They eventually put in the toe boards on 21 

the edge, as well as the perimeter railing, and finally 22 

with the filter fabric that was put on the trestle deck, 23 

which it’s my understanding was inspected, maintained and 24 

replaced on numerous occasions when necessary. 25 
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 Q. In addition to those BMPs that you listed, and 1 

I recall from looking at the photos that we have seen 2 

here earlier, that, you know, there was also -- Well, 3 

actually, strike that.  My question is, were there any 4 

efforts made to prevent, for example, loose debris from 5 

leaving the trestle deck? 6 

 A. I believe that most -- a lot of the debris that 7 

may have been referenced is probably miscellaneous 8 

debris, someone’s lunch sack or something of that sort.  9 

Most of the equipment that was one the trestle deck was 10 

fairly heavy, and so I don’t think that there was 11 

actually stuff flying off the trestle. 12 

 Q. Okay. 13 

 A. Eventually, they did put in the toe boards, and 14 

there was the perimeter railing around as a safety 15 

measure.  It provided some measure of containment. 16 

 Q. And earlier, when we saw those photographs, 17 

there was various debris on the trestle deck.  It 18 

appeared to be a photograph taken during the day.  But 19 

are you aware, was there an effort at the end of the day 20 

to clean up materials that were on the trestle deck? 21 

 A. Yes, I believe there was, yes. 22 

 Q. Now, are you -- are you familiar with the 23 

BAT/BCT Standard? 24 

 A. Yes, I am. 25 
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 Q. Okay.  What is that? 1 

 A. BAT is an acronym for Best Available 2 

Technology.  It’s a -- BMPs that are proposed to control 3 

toxic pollutants.  BCT is an acronym for best 4 

conventional technology, and those are BMPs that are 5 

employed to control conventional pollutants, such as 6 

sediment. 7 

 Q. Where does that BAT/BCT standard come from? 8 

 A. That’s a standard that’s been developed through 9 

the NPDES Program, both at the federal and state level, 10 

and it is -- it is referenced in both Caltrans NPDES 11 

Permit and the Construction General Permit. 12 

 Q. And in regards to the trestle deck, which 13 

standard would apply?  Would it be the BAT or the BCT? 14 

 A. The BCT standard would be the appropriate 15 

measure for the trestle deck. 16 

 Q. And why is that? 17 

 A. Because in the trestle deck the -- that would 18 

represent your conventional pollutants, such as sediment 19 

that may be tracked onto the trestle from heavy 20 

equipment.  There is some mention of the oil and grease.  21 

Those are -- that’s also considered a conventional 22 

pollutant.  There is no real toxic pollutants being 23 

stored or used or transported at the trestle deck. 24 

 Q. In your opinion, did the BMPs that were 25 
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implemented for the trestle deck meet the BCT standard? 1 

 A. Yes, I believe they did. 2 

 Q. Okay.  What’s the basis of that opinion? 3 

 A. The basis is that these BMPs were being 4 

employed over time, and I believe that, for instance, the 5 

measure to try to use the expanding foam.  That’s not 6 

something you see in the construction site BMP manual, 7 

and it’s Caltrans’ effort to try to use a BMP.  Let’s try 8 

this BMP.  See if it works.  Let’s try to use this BMP, 9 

and that’s the nature of implementing temporary 10 

construction BMPs is that it’s an iterative process.   11 

  Sebastian mentioned earlier that, you know, he, 12 

for some areas, he would implement multiple BMPs, to the 13 

point where he would say, well, there is not much more we 14 

could do here.  So, over time he’s obviously implemented 15 

several BMPs, and he’s attempting throughout that process 16 

to come up with the best BMP possible. 17 

 Q. Are you familiar with the Caltrans BMP Manual? 18 

 A. Yes, I am. 19 

 Q. Okay.  And how is it that you became familiar 20 

with the BMP Manual? 21 

 A. The BMP Manual is one of several what we refer 22 

to as our Storm Water Quality Handbooks, and the BMP 23 

Manual, I’ve read it many times. 24 

 Q. Are you familiar with BMP NS13? 25 
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 A. Yes, I am. 1 

 Q. What is that? 2 

 A. NS13 is a BMP which provides guidance to the 3 

contractor for when he would be working over water on a 4 

construction project.  The BMP Manual is a guidance 5 

manual, and I believe that’s something that’s been 6 

somewhat misconstrued here during the hearing and in some 7 

of the information that I’ve seen is that the 8 

construction site BMP Manual is essentially a guidance 9 

manual for the contractor to use while he’s developing 10 

his SWPPP.  It’s not something that’s required.  It’s not 11 

something that’s actually required in our contract, nor 12 

in our (inaudible) nor in our permit.   13 

  So, and that’s how I believe it should be, 14 

because the BMP Manual is something that he could use for 15 

his project.  But each project is going to have its own 16 

site specific to conditions, proximity to receiving 17 

waters, the steepness of the slopes, how much DSA, 18 

Disturbed Soil Area, is on the project.  So, they can 19 

write something specific that would address every 20 

project.  That’s why it’s a general guidance manual. 21 

 Q. So, I think I hear what you’re saying, that the 22 

BMPs are not requirements but are there for guidance 23 

purposes. 24 

 A. That’s correct. 25 
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 Q. But setting that aside, was BMP NS13 1 

implemented on the trestle deck? 2 

 A. Yes. 3 

 Q. Is there any requirement -- I mean, we heard 4 

from Mr. Grady several times this morning.  He said the 5 

BMP NS13 states that the trestle deck needs to be water 6 

tight.  Is that true?  Is there any requirement in NS13 7 

that the trestle deck be watertight? 8 

 A. No, there is not. 9 

 Q. All right.  Do you know where that notion came 10 

from? 11 

 A. I do not know, no. 12 

 Q. You mentioned -- you were describing for us 13 

that BMPs are, I think you used the word, iterative 14 

process.  Is that notion reflected in the Storm Water 15 

Permit?  16 

 A. Yes. 17 

 Q. And in connection with that, I would ask you to 18 

take a look at the slide that we’ve posted up here.  Do 19 

you recognize this language? 20 

 A. Yes.  It’s from the NPDES Permit. 21 

 Q. And so that language up there describes the BMP 22 

development process as a fluid and dynamic process.  And 23 

earlier you mentioned that there is a certain amount of 24 

experimentation that’s involved in the implementation of 25 
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a BMP.  Is that what happened here on the trestle deck? 1 

 A. That is correct. 2 

 Q. Are you aware that the Prosecution Team has 3 

alleged 130 days of violations of the Storm Water Permit 4 

for inadequate containment on the trestle deck? 5 

 A. Yes, I am aware of that. 6 

 Q. All right.  In your opinion, was there any 7 

violation of the Caltrans Storm Water Permit in 8 

association with the trestle? 9 

 A. No. 10 

 Q. Okay.  What’s the basis of that opinion? 11 

 A. The basis of that opinion is that from the 12 

record it is clear that Caltrans and the contractor made 13 

attempts to put BMPs on the trestle deck.  They came out 14 

with the plywood patching, put it in the larger holes.  15 

They tried the expanding foam within the joints there.  16 

They eventually put up the toe boards.  They installed 17 

the filter fabric.  And if you read NS13, the expanding 18 

foam, filter fabric, those BMPs are not described in the 19 

construction site BMP Manual.   20 

  So, when I look at that information, it appears 21 

to me that we went above and beyond what is described in 22 

NS13.  And the -- you know, at the end of the day, there 23 

were no discharges from the trestle.  And the Storm Water 24 

Permit is specifically written -- 25 
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 Q. Let me stop you for just a second, because I 1 

want to touch on that point.  You said at the end of the 2 

day there was no discharges.  Is that evidence that the 3 

BMPs were actually effective? 4 

  MR. CARRIGAN:  Objection.  This witness lacks 5 

foundation to testify that there were no discharges from 6 

the trestle deck.  He’s already testified he only went to 7 

the trestle deck on one day. 8 

  MR. JENSON:  That’s a misstatement of his 9 

testimony. 10 

  THE WITNESS:  No, I -- 11 

  MR. CARRIGAN:  He said two days. 12 

  THE WITNESS:  Oh, no, I walked the trestle 13 

several times, more than one time. 14 

  MR. CARRIGAN:  Could the question be did the 15 

witness observe any discharges from the trestle deck? 16 

  MR. JENSON:  Well, the question is is what it 17 

was.  I’ll rephrase it, if the Board would like. 18 

  CHAIRMAN HALES:  Please restate. 19 

  MR. JENSON:  Yeah. 20 

BY MR. JENSON: 21 

 Q.   Mr. Melendrez -- well, let’s take this point by 22 

point.  Did you ever see any discharges from the trestle 23 

deck? 24 

 A. No, I did not. 25 
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 Q. Okay.  And you have -- you’ve described your 1 

extensive experience with this project.  Are you aware of 2 

any documentation or evidence out there anywhere that 3 

there was a discharge from the trestle deck? 4 

 A. No, I am not. 5 

 Q. Thank you.  Are you familiar with Iso Pool B? 6 

 A. Yes. 7 

 Q. Okay.  Did that provide habitat for endangered 8 

amphibians? 9 

  MR. CARRIGAN:  Lacks foundation. 10 

BY MR. JENSON: 11 

 Q. You can answer the question. 12 

 A. I am not a biologist.  I didn’t inspect 13 

Isolated Pool B for any habitat or critters that may live 14 

in that Isolated Pool B.  However, I did read that that 15 

came up somewhere in some of this documentation.  I’ve 16 

been reading a lot of documentation.  And I specifically 17 

discussed that location with the biologist for the 18 

project, and it was her -- it was her position, her 19 

judgment that Isolated Pool B did not provide habitat for 20 

frogs or amphibians. 21 

  MR. CARRIGAN:  Objection, that’s hearsay 22 

(inaudible) proceeding without corroborative evidence, 23 

for the record. 24 

  CHAIRMAN HALES:  Noted. 25 
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  MR. JENSON:  Thank you, Mr. Melendrez.  Thank 1 

you, Mr. Melendrez.  I don’t know if there is -- Oh, 2 

yeah, why don’t I do it that way.  Never mind.  Thanks. 3 

  CHAIRMAN HALES:  Prosecution Team, I’d like to 4 

ask, just looking at the time, for cross examination, do 5 

you anticipate a duration for your cross?   6 

  MR. CARRIGAN:  I suspect for the two Caltrans 7 

witnesses that I could complete cross examination in a 8 

half hour to 40 minutes. 9 

  CHAIRMAN HALES:  Okay. 10 

  MR. CARRIGAN:  A little over a half hour. 11 

  CHAIRMAN HALES:  We’d like to recess for lunch, 12 

then.  So, at this point, being 12:30, in the essence of 13 

keeping this moving today we’ll break for a half an hour.  14 

Thank you. 15 

(Off the record) 16 
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A F T E R N O O N  S E S S I O N 1 

  CHAIRMAN HALES:  Pick this back up.  Thank you, 2 

everybody, for making it a short one and getting back 3 

here.  We’ll begin, then, with our cross examination. 4 

Whereupon, 5 

MS. DOUGHERTY 6 

was called as a witness herein and was examined and 7 

testified as follows: 8 

 9 

CROSS EXAMINATION 10 

BY MR. CARRIGAN: 11 

 Q. Good morning, Ms. Dougherty.  How are you? 12 

 A. Good morning.  Thank you. 13 

 Q. Ms. Dougherty, do you recall submitting a 14 

declaration in connection with this hearing, don’t you? 15 

 A. Yes. 16 

 Q. And I understand from reading your declaration 17 

that you spent 180 hours from August 2010 to February 10, 18 

2010 preparing for the originally scheduled March hearing 19 

date; is that right? 20 

 A. Yes. 21 

 Q. So, that’s over four and a half weeks of full 22 

time work, eight hours a day, five days a week, all 23 

devoted to preparation for the originally scheduled March 24 

hearing day? 25 
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 A. I had various tasks that I listed in my 1 

deposition, but, yes, that hour is correct. 2 

 Q. And since the March hearing date was scheduled 3 

to today, I would assume that you spent some additional 4 

time beyond that 180 hours; is that right? 5 

 A. Yes, I have. 6 

 Q. How much more time have you spent? 7 

 A. I would estimate probably about -- I hadn’t 8 

actually looked at the dates yet, but I would say about a 9 

week worth. 10 

 Q. Another 40 hours? 11 

 A. Or a little less.  I’d have to look at the 12 

days. 13 

 Q. Can you give us a general breakdown of how you 14 

spent your time preparing? 15 

 A. Sure.  In my declaration I listed deposition 16 

time, time spent preparing for my deposition with 17 

counsel, reviewing documents after my deposition, and 18 

assisting with drafting the Prosecution Team’s case in 19 

chief. 20 

 Q. How many hours did you spend on depo 21 

preparation? 22 

 A. I believe I was there for about, I would say, 23 

10 hours.  We did a two day prep. 24 

 Q. And how many hours did you spend reviewing 25 
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documents?   1 

 A. I actually -- I don’t have the delineation of 2 

the hours I spend on each thing in front of me. 3 

 Q. That’s okay.  Just your best approximation. 4 

 A. I would say that I spent probably maybe 36 5 

hours.  I am guessing.  I really can’t be sure without my 6 

breakdown in front of me. 7 

 Q. That’s okay.  I’m just asking for your best 8 

approximation. 9 

 A. Okay. 10 

 Q. And how about assisting with the Prosecution 11 

Team’s case in chief?  How much time did you spend there? 12 

 A. That was the majority of my time, so most of 13 

the time that I listed.  So, most of the 180 hours we 14 

spent doing that. 15 

 Q. So, the remaining 140 hours or so? 16 

 A. Yeah, although I did -- also I listed -- oh, 17 

yes, that is correct. 18 

 Q. What portions of the Prosecution Team’s case in 19 

chief did you draft? 20 

 A. I worked on a lot of the information about 21 

Isolated Pool B, the Storm Water Permit, Storm Water 22 

Permit BMPs.  Let’s see.  What else did I work on?  I 23 

worked on some of the issues of the 401 Water Quality 24 

Certification conditions.  I worked on -- It was hard to 25 
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tell because many of them we worked on together, so I 1 

worked on a lot of them, I did a lot with the BMPs and 2 

the turbidity monitoring and the Waters of the United 3 

States. 4 

 Q. And in regards to that additional 40 hours that 5 

you spend after the hearing was rescheduled, how did you 6 

spend that time? 7 

 A. I spent it primarily working on my 8 

presentation.  We did -- had done some changes based on 9 

some additional documents that we’d had, and we wanted to 10 

tailor it a little bit more. 11 

 Q. Now, I understand that over the course of this 12 

three year project, the Confusion Hill Bypass Project, 13 

you only inspected that project on one occasion in 14 

January 2008; is that right? 15 

 A. That’s correct. 16 

 Q. Okay.  And in regards to the Iso Pool B, you 17 

never actually saw Iso Pool B with your own eyes while it 18 

was being used as part of this project, did you? 19 

 A. That is correct.  I had wanted to go and see 20 

Isolated Pool B.  I was onsite for about five hours.  21 

Unfortunately, I was with their Fish and Game warden, and 22 

unfortunately there was so much hostility and argument 23 

about me being there that we couldn’t get very far.  We  24 

-- at every BMP it turned into a huge argument.  The five 25 
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hours were spent on very little of the project, 1 

unfortunately. 2 

 Q. Okay.  And so you don’t know where Iso Pool B 3 

was located in relation to the project as a whole, do 4 

you? 5 

 A. I think I have a good understanding.  I’ve seen 6 

it from the road and I’ve seen many photographs. 7 

 Q. Okay.  But you recall giving a deposition in 8 

this case, don’t you? 9 

 A. I do. 10 

 Q. And at the time of your deposition you 11 

testified that you did not know the location of Iso Pool 12 

B in relation to the project as a whole; isn’t that 13 

right? 14 

 A. The exact location, no.  I haven’t walked it.  15 

I know the general location. 16 

 Q. Okay.  And you don’t know, either, where Iso 17 

Pool B was located in relation to the live stream 18 

channel; isn’t that right? 19 

 A. I have not seen it with my own eyes.  In 20 

reviewing the documents, it says it was about 70 feet 21 

from the live channel. 22 

 Q. Okay.  You’re aware that Board staff worked 23 

with Caltrans in developing Iso Pool B as a Best 24 

Management Practice, right? 25 
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 A. Our staff worked on developing a sedimentation 1 

basin. 2 

 Q. Okay.  And you were not involved in that, were 3 

you? 4 

 A. I was not. 5 

 Q. Okay.  I’d like you to take a look at the slide 6 

that we’re going to project here.  I’ll represent to you 7 

that this excerpt was taken from the application for the 8 

401 Certification for the project.  And I would turn your 9 

attention to the language that’s been bolded there.  It 10 

says, “It is proposed to utilize portions of the gravel 11 

bar for construction dewatering during the dry season.  12 

Temporary sedimentation basins would be located a minimum 13 

of 100 feet from the live stream channel.”  Do you see 14 

that? 15 

 A. Yes, I do. 16 

 Q. That 100 foot requirement, that is not derived 17 

from any kind of Board guideline, is it? 18 

 A. It was proposed by Caltrans -- 19 

 Q. Okay. 20 

 A. -- in order to get their 401 Water Quality 21 

Certification. 22 

 Q. But you’re aware that Dean Pratt, who was 23 

involved in the development of Iso Pool B as a Best 24 

Management Practice, testified that there was nothing 25 
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special about that 100 foot requirement? 1 

 A. I believe that you did discuss that with him in 2 

his deposition.  I was not at his deposition. 3 

 Q. Are you aware that the gravel bar in the 4 

vicinity of the project did not extend 100 feet from the 5 

live stream channel? 6 

 A. I believe that Caltrans’ attorney, Ardene, told 7 

me that at one point. 8 

 Q. Now, had Iso Pool B been located 100 feet from 9 

the live stream channel, it would have no longer been on 10 

the gravel bar, would it? 11 

 A. I don’t know. 12 

 Q. But isn’t that really a lose, lose situation in 13 

that Caltrans either could have placed the Iso Pool B on 14 

the gravel bar, as described in the application, or they 15 

could have placed it at 100 feet, but they could not do 16 

both; isn’t that right? 17 

 A. First of all, Isolated Pool B is not a 18 

settlement basin, which was what -- what was applied for.  19 

We can only rely on the information that we’re given in 20 

401 Certification applications.  That was what was 21 

proposed as a Best Management Practice to put a 22 

settlement basin 100 feet or further away from the live 23 

channel.  It -- The idea that we can’t trust what you 24 

apply for is going to be implemented during the project 25 
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really concerns me, so I don’t really even know how to 1 

answer this question.  The idea that false information is 2 

included in the application, and that’s somehow an excuse 3 

for not complying with a permit, I’m a little confused. 4 

 Q. You state in your declaration that Iso Pool B 5 

provided habitat for threatened amphibians, and that that 6 

habitat was damaged through its use; is that right? 7 

 A. Yes. 8 

 Q. Okay.  Now, when you testified at your 9 

deposition, you were asked whether there was any wildlife 10 

killed as part of this project, right? 11 

 A. Yes. 12 

 Q. And you stated that there was not? 13 

 A. I said that I wasn’t aware of any. 14 

 Q. Okay. 15 

 A. I have since done a more further review of the 16 

biological monitoring reports that Caltrans submitted to 17 

us, and found that there is in the biological monitoring 18 

reports discussion of wildlife being killed. 19 

 Q. Okay.  And where is that discussion? 20 

 A. There is two discussions.  There is one in the 21 

URS report.  Shall I read?  It was prepared for the week 22 

of, let’s see, let me make sure I get it right here, the 23 

week of August 29th.  Let me make sure I get the right 24 

part, here.  There is a lot of discussion, actually, of 25 
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discharging construction dewatering 15 feet from the live 1 

channel too, which is another violation that we didn’t 2 

include in the Complaint.  Here there is -- I think it’s 3 

on the --  4 

  Okay.  Actually, I think I’m going to start -- 5 

Here it does talk about frogs being in the Isolated Pool 6 

B on the August 29th URS Biological Monitoring Report.  7 

But the one that talks about the wildlife death is 8 

located in the Biological Monitoring Report completed in 9 

September 28, 2006.  And it says: 10 

“The Isolated Pool B on the gravel bar 11 

as a blast zone was filled in my rock 12 

debris and gravel from the false work 13 

footing preparation.  An extraction of 14 

bar gravels from the Coffer Dam holes 15 

and the bar itself, and two juvenile 16 

yellow legged frogs were either killed 17 

and displaced in this process.  The 18 

pool was completely filled in by the 19 

evening of September 28, 2006.  Prior 20 

to its use as an unlined settling 21 

basin, it contained an isolated school 22 

of juvenile Sacramento Pike Minnow and 23 

up to six metamorphosing yellow legged 24 

frog juveniles.  Most recently, as it 25 
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has been degraded over the last three 1 

to five weeks, it usually contained a 2 

remaining two to three frogs on a 3 

regular basis.  I reported finding a 4 

dead juvenile pike minnow there in a 5 

previous report when it was used as a 6 

settlement basin.” 7 

 Q. Okay.  But there is no indication in that 8 

report -- Well, strike that.  Are you aware that -- 9 

 A. Oh, I’m sorry.  Can I add something?  I skipped 10 

a paragraph.  So, here, when I was previously reading, I 11 

said -- I was talking about Isolated Pool B filling -- 12 

being filled with the rock debris and gravel, and in that 13 

same paragraph it says, “Two juvenile yellow legged frogs 14 

were either killed or displaced in this process.”  So, 15 

the wildlife death I was referring to were the pike 16 

minnow and perhaps the yellow legged frog, which they 17 

didn’t find the bodies, but they thought that deaths 18 

ensued there. 19 

 Q. Are you aware that the use of Isolated Pool B 20 

was approved by the biological monitors? 21 

 A. Again, I’m not really sure about this question.  22 

I wasn’t aware of that, but it’s not -- it’s not the 23 

biological monitors’ place to take the place of the Water 24 

Board and say that this pool is okay.  I don’t really 25 
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understand. 1 

 Q. Can you point to where in the Complaint there 2 

is an allegation that there was a death to an animal? 3 

 A. I do not have the Complaint in front of me.  I 4 

am not sure that that is in the Complaint. 5 

 Q. Are you aware that there were multiple pools in 6 

the vicinity of the project? 7 

 A. I believe I read that in one report. 8 

 Q. And are you aware of any notice from the 9 

Department of Fish and Game to Caltrans that Isolated 10 

Pool B provided habitat for threatened amphibians? 11 

 A. Yes.  Karen Mower, the warden, prepared a case 12 

to take to the District Attorney in which she told me 13 

that the biology report talked about the threatened 14 

amphibians and the degradation of their habitat. 15 

 Q. And where is that? 16 

 A. The DA decided not to -- that it wasn’t a 17 

priority for his office. 18 

 Q. Is that documentation anywhere that you have it 19 

available? 20 

 A. I have actually never seen the document.  It 21 

was held confidential. 22 

 Q. And how do you know that Ms. Mower was 23 

referring to Isolated Pool B as opposed to many of the 24 

other pools that were onsite? 25 
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 A. Because she told me it was Isolated Pool B, and 1 

she told me that the discharges degraded the habitat.  I 2 

hope that there were not discharges to additional pools. 3 

  MR. CARRIGAN:  No further questions at this 4 

time. 5 

  THE WITNESS:  Would you like me to step down? 6 

  MR. CARRIGAN:  That’s up to your attorneys. 7 

  MR. JENSON:  No questions. 8 

  UNIDENTIFIED MALE SPEAKER:  Does either party 9 

have questions for Mr. Grady? 10 

  UNIDENTIFIED MALE SPEAKER:  Yes. 11 

  UNIDENTIFIED MALE SPEAKER:  Okay.  Would you 12 

like to take him next in order? 13 

  CHAIRMAN HALES:  If I could remind everybody to 14 

please state your name and your affiliation when you 15 

speak.  Thank you. 16 

Whereupon, 17 

KASON GRADY 18 

was called as a witness herein and was examined and 19 

testified as follows: 20 

  MS. ZAZARON:  Ardene Zazaron, attorney for the 21 

Department of Transportation.  Mr. Grady? 22 

  THE WITNESS:  Kason Grady, Engineer for the 23 

Water Board. 24 

CROSS EXAMINATION 25 
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BY MS. ZAZARON: 1 

 Q. Mr. Grady, are you aware of the remaining 2 

disputed charges in this case, the 95 depend on the 3 

biological monitoring reports or photographs?  Are you 4 

aware of that? 5 

 A. I’m aware a large amount of them depend and 6 

rely significantly upon the biological monitoring 7 

reports.  I have not counted which ones rely specifically 8 

and solely upon them.   9 

 Q. Okay.  You prepared the ACL approximately three 10 

years after construction was complete; is that correct? 11 

 A. No. 12 

 Q. Well, let me put it this way.  The ACL was 13 

issued about three years after construction was 14 

completed? 15 

 A. No. 16 

 Q. Okay.  How many years was that? 17 

 A. Well, I believe construction was actually 18 

completed perhaps the same year -- 19 

 Q. Okay. 20 

 A. -- as the ACL was issued. 21 

 Q. Okay. 22 

 A. Or even after. 23 

 Q. You’re correct.  I meant to ask you, was the 24 

ACL issued approximately three years after the bulk of 25 
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violations occurred; is that correct? 1 

 A. Sure.  Yes. 2 

 Q. Now, prior to issuing the ACL, you had spoken 3 

with Carl Paige.  He was one of the biological monitors? 4 

 A. Yes, I have spoken with Carl Paige. 5 

 Q. You spoke to him prior to the issuing the ACL 6 

about the type of camera he used, and you also got some 7 

notes from him that you sent back; is that right? 8 

 A. Yes. 9 

 Q. You did not share with him the proposed charges 10 

and verify or seek his input into them; is that correct? 11 

 A. No. 12 

 Q. You did not?  Okay.  And you did not speak to 13 

Mr. Norman?  He was the other biological monitor; is that 14 

correct? 15 

 A. I believe I did speak with him briefly. 16 

 Q. Did you verify with him or seek input from him 17 

about the charges? 18 

 A. Well, what I -- what I spoke to them primarily 19 

about as I recall was some of the reports that I was 20 

reviewing in front of me that I received from Caltrans 21 

through our 13267 Order that we requested, because we had 22 

not previously received them from Caltrans.  And they 23 

contained a lot of violations in these reports that were 24 

-- had previously not been identified to the Water Board 25 
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staff, and so I needed to corroborate some of his 1 

reports, and also the dates of the photographs. 2 

  So, when talking to him, I confirmed what kind 3 

of -- I forget what kind of camera, but he said a digital 4 

-- he used a digital camera, and that he set the date 5 

stamp on the -- or set the date on the camera, and he 6 

told me that I could confirm that by looking at the 7 

reports that he had written and confirming the date stamp 8 

on the photos with the reports. 9 

 Q. Okay.  Did you go over all the charges of the 10 

ACL with the biological monitors? 11 

 A. No. 12 

 Q. Did you ask them, let’s say, for a picture?  13 

You talked about a picture earlier that you showed that 14 

had oil on the trestle deck.  You know which one I’m 15 

talking about? 16 

 A. There is many -- 17 

 Q. Okay. 18 

 A. -- photos of oil on the trestle deck. 19 

 Q. This was regarding Charges 109 and 110.  It’s 20 

just for an example, let’s say, you know, you have a 21 

charge, you’ve got it drafted in the ACL, you’re about to 22 

finalize this thing, but you go to the biological 23 

monitors and say, hey, I see you’ve got in your report, 24 

there is a sentence here.  I’m interpreting it to mean 25 
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that this was a violation.  Do you agree with me?  Did 1 

you do that? 2 

 A. I did not.  I did not.  I took the reports and 3 

the photos for face value. 4 

 Q. And for photos that are supporting charges by 5 

themselves, that, let’s say, a photo of a piece of wood 6 

in the water, did you ask the biological monitors, for 7 

example, hey, I see this picture of wood?  It’s in the 8 

river here.  Why did you take this picture?  What is it 9 

supposed to be?  Did you talk to them about those sort of 10 

specifics? 11 

 A. I may have.  I don’t recall.  It’s been quite a 12 

long time. 13 

 Q. So, you haven’t talked to the biological 14 

monitors for how long? 15 

 A. Well, the ACL was issued in 2009, and, as I 16 

recall, I don’t think I -- I think the last time I had 17 

spoken with them was before issuance of the complaint. 18 

 Q. Okay.  So, for a charge, let’s say, where 19 

you’ve got some kind of substance that’s on the surface, 20 

like Charges 109, 110, which shows this black streaky 21 

stuff apparently on the ground there, did you ask the 22 

biological monitors, for instance, hey, there is this 23 

picture of this stuff?  Was it cleaned up by the end of 24 

the day?  Was it cleaned up the next day or the day after 25 
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that?  You didn’t ask things like that? 1 

 A. I think so.  I think in general I did ask them 2 

some questions, but I’m reluctant to talk about the 3 

details of our conversation, because I just can’t recall. 4 

 Q. All right. 5 

 A. I didn’t write down and I didn’t approach my 6 

discussions with him as an interview that I was going to 7 

rely upon for evidence purposes. 8 

 Q. Then, again, you did not run through the 9 

charges of the ACL with the biological monitors before 10 

issuance? 11 

 A. No, I didn’t have them -- I didn’t have all the 12 

charges identified.  I did go over some of the evidence 13 

with them that we had used to support the allegations, 14 

and based on my discussions with them and my inquiries 15 

about the photos, you know, what they contained, I 16 

remember I asked them questions about the photos but I 17 

can’t say, you know, for that specific one did I confirm 18 

that the wood was from the project?  You know, I don’t 19 

specifically recall, but I do recall that the result of 20 

my conversations with them was that the information, both 21 

the photographs and the reports that they produced were 22 

reliable and reliable summations of their experience on 23 

the project, especially the fact that they took the 24 

photos of project activities and that -- and they had -- 25 
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and that their general comments -- in many instances the 1 

reports expressed general comments talking about 2 

constantly leaky equipment and debris across this trestle 3 

deck, and the potential for things to discharge.  I 4 

confirmed through those discussions that they observed 5 

those things. 6 

 Q. Mr. Grady, do you remember having your 7 

deposition taken in Fall of 2010? 8 

 A. Yes, I do. 9 

 Q. Do you recall taking an oath to tell the truth 10 

at that deposition? 11 

 A. I do. 12 

 Q. Okay.  Do you recall being asked about 13 

conversations you’d had with Mr. Paige? 14 

 A. I do. 15 

 Q. And do you recall that you talked to him a 16 

couple or few -- less than five times; do you recall 17 

that? 18 

 A. Yes. 19 

 Q. And you’d only had one person in person meeting 20 

with him? 21 

 A. Yes. 22 

 Q. Okay.  And he was in the office because he was 23 

actually involved in another project, correct? 24 

 A. Yes. 25 
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 Q. Okay.  And you also testified that you did not 1 

-- you did not believe you’d ever spoken to Mr. Norman 2 

about the project? 3 

 A. At the time I believe that that -- I don’t have 4 

my deposition in front of me, but I trust you that I said 5 

that as I probably couldn’t recall at the time. 6 

 Q. I’d be happy to share it with you if you’d like 7 

to see it, to refresh your memory. 8 

 A. If you would like. 9 

 Q. Okay.  Page 445, line 1.  I need (inaudible).  10 

Sorry.  Thank you.  Page 445, lines 1 through 5.  I’m 11 

sorry, line 1 through 3.  Question, “Mr. Norman, did you 12 

meet or did you speak with him with respect to Confusion 13 

Hill at any time?”  Answer by Mr. Grady, “Maybe, but I -- 14 

I don’t think so.” 15 

 A. If that’s exactly what it reads, then I trust 16 

that that’s a correct representation, and I believe that 17 

it says, “Maybe, but I -- I don’t think so.”  Just like I 18 

just said, at the time I had a hunch that perhaps I had, 19 

and at the time I didn’t think so.  But since then I, you 20 

know, had the opportunity to review some of my phone logs 21 

and realized that, oh, yeah, it says right here that I 22 

spoke to Bradford Norman, and, you know, minor details 23 

about the conversation. 24 

 Q. So, are you changing your testimony, then, that 25 
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you gave at deposition? 1 

 A. No, I’m not.  I said maybe. 2 

  UNIDENTIFIED MALE SPEAKER:  Objection.  They’ve 3 

already asked the questions about this.  I’d appreciate 4 

it if counsel wouldn’t badger the witness. 5 

  MS. ZAZARON:  I’m trying to seek what the 6 

accurate testimony is, but I’ll move on. 7 

BY MS. ZAZARON: 8 

 Q.  Mr. Grady, you just testified about the 9 

reliability that you found with respect to the biological 10 

monitoring reports? 11 

 A. Yes. 12 

 Q. You found them -- why did you find them 13 

reliable? 14 

 A. Based upon the photographic evidence and the 15 

observations expressed by a professional hired perhaps 16 

through a subcontractor of Caltrans but hired to be on 17 

the project.  And I also felt that they were quite 18 

reliable because the evidence and the documents that the 19 

biological monitors presented to us was, yes, we relied 20 

heavily upon them for a lot of our violations because 21 

they represented information that Caltrans should have 22 

reported to us that they should have given freely to us 23 

from the beginning.  But, instead, we had -- we had to 24 

get this information through issuance of a 13267 Order.  25 
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And, in part, which was due to a Fish and Game warden 1 

coming -- 2 

 Q. Excuse me.  I’m going to ask -- 3 

 A. -- into our office and providing this 4 

documentation to us.  And so the fact that they gave us 5 

and provided to us information that should have been 6 

provided to us from another State agency showed to me 7 

that with the photographs and the observations by a 8 

professional who provided the -- and then we got the 9 

information, I thought that was quite reliable. 10 

 Q. The biological monitor report -- biological 11 

monitors, they had copies of the 401 Certification on the 12 

job, correct? 13 

 A. I -- they referred, at times, to an 14 

Environmental Red Book, which I believe contained copies 15 

of all of the permits. 16 

 Q. And as far as you’re aware, they were cognizant 17 

of the 401 Certification conditions? 18 

 A. Yes, I believe so. 19 

 Q. How many violations did the biological monitors 20 

report to the Water Board? 21 

 A. It was not their responsibility to report 22 

violations to the Water Board.  They were, I believe, 23 

hired through Caltrans and URS as required by the 24 

National Marine Fishery Service and their permit. 25 
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 Q. So, is your answer that they reported no 1 

violations?  Are you saying that they had no -- Let me 2 

ask you a different question.  Are you saying they had no 3 

authority to report violations to the Water Board? 4 

 A. They -- 5 

  UNIDENTIFIED FEMALE SPEAKER:  I’m going to 6 

object on the basis of the use report.  If you’re talking 7 

about the legal obligation to report, I think his answer 8 

is it’s not the biological monitor’s duty to do so.  If 9 

you’re talking about how many violations were in their 10 

reports, that’s a different question. 11 

  THE WITNESS:  I guess we both need some 12 

clarification on your question. 13 

  CHAIRMAN HALES:  I think we understand that the 14 

biological monitor describes conditions, and you’ll 15 

receive those reports and interpret those conditions, if 16 

that’s where we’re going with this. 17 

  MS. ZAZARON:  Well, no.   18 

BY MS. ZAZARON: 19 

 Q. Actually, I wanted to ask the witness a 20 

question if the biological monitor ever relayed to the 21 

Water Board that violations had occurred. 22 

 A. Not that I’m aware of directly. 23 

 Q. Okay.  In how many reports did the biological 24 

monitors use the term violation? 25 
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 A. I don’t know.  I recall that they did, but I 1 

couldn’t tell you how many. 2 

 Q. You recall they did? 3 

 A. Yeah, I believe -- Well, I think so, but 4 

that’s, you know, it’s not -- I’m not saying yes, that 5 

yes they did on this date.  I’m saying it sounds 6 

plausible. 7 

 Q. Is it accurate to say you reviewed biological 8 

monitoring reports that may have described certain 9 

conditions, and you interpreted them to be violations?  10 

Is that accurate to say? 11 

 A. Yes. 12 

 Q. All right.  Okay.  So, here we have on the 13 

screen there the charge regarding it’s called leaky 14 

equipment.  That was one that was in the category of 15 

leaky equipment.  Do you recall this particular charge, 16 

ID 134 and 135? 17 

 A. Yes. 18 

 Q. Where is this road located? 19 

 A. I believe it’s right next to the RE Office 20 

onsite, Resident Engineer’s Office. 21 

 Q. Is that close to the river? 22 

 A. Yes. 23 

 Q. How -- about approximately what distance? 24 

 A. A few hundred yards. 25 
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 Q. Would you say this is above the 100 year flood 1 

plane? 2 

 A. Yes. 3 

 Q. Okay.  Now, this road, can anyone drive on it? 4 

 A. I think so. 5 

 Q. There is no gate with a security guard that 6 

limits who can come in, correct? 7 

 A. Not that as I -- Not as I recall.  I don’t 8 

believe so. 9 

 Q. You don’t know what -- where this oil stain 10 

came from or alleged oil stain came from, correct? 11 

 A. No. 12 

 Q. This charge is based only on this photo; is 13 

that accurate? 14 

 A. No. 15 

 Q. It’s based on something else? 16 

 A. The charge for 134 and 135 have one, two, 17 

three, four, five, six, seven, eight, nine photos. 18 

 Q. Okay.  This charge in particular, this photo in 19 

particular, you don’t know that that’s oil depicted on 20 

there; is that correct?  Who told you that was oil? 21 

 A. I believed that it showed oil stains on the 22 

road and the possibility of use of leaky equipment on the 23 

project. 24 

 Q. Okay.  You don’t know if any fact that that is 25 
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actually oil? 1 

 A. No, I don’t. 2 

 Q. You don’t know any fact that that substance 3 

came from a vehicle even connected with the project, 4 

correct? 5 

 A. No.  And, in fact, since these points were 6 

raised by Caltrans and MCM, you know, we’ve had an 7 

opportunity to go back and review the violations, and in 8 

many instances we have conceded violations and stated 9 

that they were assessed or alleged erroneously.  And this 10 

-- for this date that we’re referring to, I think it’s 11 

134 and 135 violations, it’s October 30, 2006, we -- it 12 

doesn’t look like to me that we conceded that a violation 13 

of leaky equipment occurred on this day because we 14 

weren’t relying heavily upon this as a sole purpose of a 15 

violation.   16 

  So, if we ignore this photo, let’s look at the 17 

substantive issue here of whether or not leaky equipment 18 

was used on the project and whether or not it actually 19 

had the potential to discharge pollutants to Waters of 20 

the U.S.  I think this is a distracting argument. 21 

 Q. Okay.  Nonetheless, this is a piece of evidence 22 

that the Prosecution Team is relying on, and I’m asking 23 

you, you have no actual knowledge that whatever that 24 

stain is depicted there came from a vehicle that was 25 
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connected with construction; is that correct?  It could 1 

have come from a passenger vehicle driving that had 2 

nothing to do with the project, correct? 3 

 A. Yes. 4 

 Q. There is a fishing -- there is a swimming hole 5 

at the end of this road that members of the public come 6 

and use, right? 7 

 A. I don’t know. 8 

 Q. Sorry, we had -- Okay.  Here is a photo, 9 

Mr. Grady, for Charge Number 68, and it has a companion 10 

there.  What is the -- are these chunks of something.  11 

Are those the basis for the charge? 12 

 A. In part.  They are pieces of wood debris, 13 

photos taken by the biological monitor on site. 14 

 Q. These photos are the sole basis for this part 15 

of the charge?  In other words, the biological monitor 16 

did not have any narrative describing these wood chunks, 17 

correct? 18 

 A. No. 19 

 Q. That -- 20 

 A. Not that I know of. 21 

 Q. It is -- So, my statement was correct?  Yes?  22 

There were -- 23 

 A. Yes. 24 

 Q. There was no narrative?  You agree with that? 25 



 187

 A. I don’t think so. 1 

 Q. Okay.  All right.  You have no -- you know of 2 

no facts indicating that those wood chunks came from the 3 

project site, correct? 4 

 A. No. 5 

 Q. You don’t know? 6 

 A. I do not know 100 percent conclusively that 7 

those are project site wood chunks.  They were not 8 

stamped with Caltrans Confusion Hill upon them. 9 

 Q. They could have come from somewhere upstream, 10 

some kid throwing wood in the river; is that correct? 11 

 A. They could have. 12 

 Q. This charge is a large -- this is ID Number 13 

136, large steel plate and cuttings in the river.  What 14 

exactly are we looking at here?  Do you want to use your 15 

laser pointer and show us? 16 

 A. There is a piece of metal in the middle of the 17 

photograph right there. 18 

 Q. This the -- This is what we’re talking about? 19 

 A. Yes. 20 

 Q. Okay.  Large, what does that mean?  How do you 21 

quantify large? 22 

 A. Visible. 23 

 Q. Visible? 24 

 A. Relative to welding, sparks and slags that may 25 
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be so small that it’s not visible. 1 

 Q. How long has this item been in the water at the 2 

time the photograph was taken? 3 

 A. I do not know. 4 

 Q. Do you -- is there any actual facts stated in 5 

the biological monitor reports that this piece came from 6 

the project site? 7 

 A. I don’t know.  Was that the only piece of 8 

evidence relied upon for that date of violation? 9 

 Q. I’m not here to answer the questions.  Sorry.  10 

I’m only looking at the evidence.  Okay.  So, this is a 11 

report that is the basis for a charge for, I believe, 12 

September 11, 2006.  Do you recognize this language? 13 

 A. Yes. 14 

 Q. The basis of the charge is -- they’re number 56 15 

and 57, that the dewatering flows were discharged to 16 

surface waters.  Is that the basis of the charge?  Does 17 

that ring a bell? 18 

 A. I would like to look back at the violation IDs, 19 

if you don’t mind. 20 

 Q. Absolutely. 21 

  CHAIRMAN HALES:  Ms. Zazaron? 22 

  MS. ZAZARON:  Yes. 23 

  CHAIRMAN HALES:  May I ask how we can identify 24 

this piece in the record? 25 
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  MS. ZAZARON:  Well, it is -- 1 

  CHAIRMAN HALES:  Is it 50 -- this here, 56 and 2 

57? 3 

  MS. ZAZARON:  It’s the Charges 56 and 57. 4 

  CHAIRMAN HALES:  Go ahead. 5 

  BOARD MEMBER HARRIS:  So, is this document then 6 

listed on the Prosecution Team’s list of evidence to 7 

support 56 and 57? 8 

  MS. ZAZARON:  Yes. 9 

BY MS. ZAZARON: 10 

 Q. So, have you had a chance to look at the 11 

charge? 12 

 A. Yes. 13 

 Q. At your deposition you testify that you did not 14 

know where the waters were actually discharged? 15 

 A. I believe that’s correct. 16 

 Q. With respect to your testimony about the Storm 17 

Water Permit and the containment of the trestle deck, I 18 

have a few questions with respect to that.  First of all, 19 

I noticed in this slide that you showed earlier, let’s 20 

see if I can make a specific reference, you referred to 21 

January 8th, I believe is the date, when I think the term 22 

was final BMPs were installed.  Does that sound accurate? 23 

 A. Yes. 24 

 Q. Okay.  So, final BMPs.  Is it your testimony 25 
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that there had been BMPs that had been implemented before 1 

the final BMP? 2 

 A. Yes. 3 

 Q. Okay.   4 

 A. Well, let me correct my statement, because when 5 

you say BMPs were used prior to the final BMP, it was 6 

also part of my presentation that none of the management 7 

practices employed prior to the final BMP would have been 8 

considered a Best Management Practice, because Caltrans 9 

has a -- I believe it’s a Statewide BMP Manual that’s 10 

kind of the standard of practice throughout the State, 11 

and they didn’t follow their own Best Management Practice 12 

on many levels.  And even if some management practices 13 

were employed, we have no evidence in the record that 14 

until that date any of them would have even potentially 15 

been considered adequate as a whole. 16 

 Q. In fact, a number of BMPs had been employed, 17 

whether they’re adequate or not, in your opinion.  But a 18 

number of BMPs had been employed before January of 2007, 19 

correct? 20 

 A. Yes, a number of -- is this specific to the 21 

trestle deck containment? 22 

 Q. Yes. 23 

 A. I believe a number of management practices had 24 

been employed. 25 
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 Q. All right.  Is it your contention that this 1 

Caltrans NS13 BMP requires that the entire trestle be 2 

watertight? 3 

 A. I don’t see how you could have -- the intent of 4 

the BMP, as it describes, says to prevent the discharge 5 

of spills and the containment of spills and to prevent 6 

other materials from leaving the barge.  So, I don’t 7 

understand how if you have some watertight toe boards and 8 

kickboards in one place, but holes and other things in 9 

other places, how that adequately satisfies the content 10 

of the condition to -- if it’s -- I look at both the 11 

requirement for watertight kickboards and toe boards, 12 

together with the intent of the BMP, which is to contain 13 

spills and prevent materials from leaving the barge. 14 

  MS. ZAZARON:  Mr. Hearing Officer, I would 15 

request that the witness be instructed to answer the 16 

question.  There is definitely time constraints involved.  17 

Some of my questions have been pretty simply, yes or no.  18 

I’ve given him some leeway, but I believe we’re cutting 19 

into some time. 20 

  CHAIRMAN HALES:  I respect your time request.  21 

We’ll try to stay focused.  I think some of the 22 

explanation is good, but maybe if we could just -- we’ll 23 

try to keep it brief.  Thank you. 24 

  MS. ZAZARON:  All right.  Thank you. 25 
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  CHAIRMAN HALES:  I’ll pay attention to that. 1 

BY MS. ZAZARON: 2 

 Q. Mr. Grady, NS13 uses the term watertight, but 3 

not with respect to the entire structure; is that 4 

correct? 5 

 A. I think it could be interpreted that way. 6 

 Q. Okay.  It actually uses the terms curbs and toe 7 

boards when it refers to watertight? 8 

 A. Correct. 9 

 Q. That’s the actual language.  Would you agree 10 

with that? 11 

 A. It doesn’t specifically describe whether the 12 

toe boards and kickboards shall apply to the entire 13 

trestle deck. 14 

 Q. Okay. 15 

 A. If that answers your question. 16 

 Q. I don’t know, but I think we’ve -- 17 

 A. I am trying to answer your questions. 18 

 Q. Yes, I know.  I understand that.  At any time 19 

you don’t understand a question, please feel free to ask 20 

me to restate it.  I’d be happy to do so. 21 

  MS. MACITO:  I don’t mean to interrupt, but for 22 

the record, this document is page 108 in the Prosecution 23 

Team’s evidentiary binder. 24 

  MS. AZARON:  Thank you, Ms. Macito. 25 
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BY MS. AZARON: 1 

 Q. Mr. Grady, are you familiar with a festival 2 

known as Reggae Rising or Reggae on the River? 3 

 A. Yes. 4 

 Q. That involves 14,000 individuals that attend 5 

that festival in the past? 6 

 A. I’ll take your word for that. 7 

 Q. Okay.  You don’t have to do that.  Now, Reggae 8 

on the River is held on the South Fork of the Eel River 9 

about six miles north of Confusion Hill; is that your 10 

understanding? 11 

 A. I don’t exactly know where it is relative to 12 

Confusion Hill. 13 

 Q. More or less, within a few miles?  Would you 14 

agree with that? 15 

 A. It’s close, yes. 16 

 Q. Near Piercy, correct?  Is that right? 17 

 A. I don’t know. 18 

 Q. Okay.  Have you attended there to that festival 19 

at some point in the past? 20 

 A. Yes, I have. 21 

 Q. All right.  Cars are parked during that 22 

festival within feet of the river, correct, on the gravel 23 

bar? 24 

 A. When I was there, they were parked on the 25 
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gravel bar. 1 

 Q. There is no requirement that those vehicles be 2 

-- have a barricade underneath them to prevent oil 3 

spills, right? 4 

 A. I’m unfamiliar with the permit for that project 5 

-- for that festival. 6 

 Q. When you were there did you see any kiddie 7 

pools or plastic sheets that were under the cars? 8 

 A. No. 9 

 Q. And people put tents in the river during this 10 

festival, correct? 11 

 A. If -- I didn’t see any tents in the active 12 

watercourse, but I did see tents within what would be 13 

considered Waters of the U.S. 14 

 Q. Are you aware that according to the Board’s 15 

records on this festival that there have been serious 16 

concerns about Ph levels in the water after the Reggae on 17 

the River Festival? 18 

 A. I’m not familiar with that. 19 

 Q. There have never been any enforcement 20 

proceedings regarding Reggae on the River that you’re 21 

aware of? 22 

 A. I don’t know. 23 

 Q. Any turbidity measurements required at Reggae 24 

on the River? 25 
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 A. I don’t know. 1 

 Q. Okay.  And isn’t it true that trash and debris 2 

is still at the riverbank area after Reggae on the River, 3 

days after Reggae on the River is over? 4 

 A. I don’t know. 5 

 Q. You’ve never gone to look at the site after the 6 

festival? 7 

 A. No. 8 

 Q. So, you’re not aware of trash or oil stains 9 

that are left behind? 10 

  MR. JENSON:  I’m going to object to this line 11 

of questioning.  This is not part of Mr. Grady’s direct 12 

testimony.  It’s an improper (inaudible) cross 13 

examination. 14 

  MS. AZARON:  My understanding is cross 15 

examination can be on any topic, even though it was not 16 

brought up in direct.  That’s according to the hearing 17 

notice. 18 

  MR. JENSON:  Okay.  And then I’ll further 19 

respond with Mr. Grady has already testified he’s 20 

unfamiliar with the permit, so any questions about the 21 

permit would lack foundation and call for speculation. 22 

  MS. AZARON:  My questions aren’t really 23 

specific to a permit.  It’s just the event itself, which 24 

Mr. Grady has attended in the past.  However, good news, 25 



 196

I’m done with that line of questioning.  Mr. Hungerford? 1 

  MR. HUNGERFORD:  What was that? 2 

(Off the record) 3 

  MS. AZARON:  As is apparent from the briefing 4 

and the records here, this has been a very hotly 5 

contested matter.  I want to thank, though, everybody 6 

here for their professionalism and having this day go 7 

very smoothly.  And a special thanks to technical support 8 

over there.  We really appreciate your assistance. 9 

  The Department of Transportation’s mission 10 

contains a lot of different levels here.  Included is 11 

stewardship, but it really boils down to the mission of 12 

our Department is to keep people safe on our State 13 

highways.  And we strongly believe that our mission is 14 

complimentary with the Water Board’s, that they’re not 15 

naturally in conflict.  Here it’s important to point out 16 

that self-reporting needs and financial constraints by 17 

the Regional Board notwithstanding, the law is what 18 

really dictates what is needed for proof in a case like 19 

this.  The burden of proof, every element essential to a 20 

claim, the person who is trying to prove it, it’s their 21 

burden of proof.  That doesn’t change depending on 22 

finances.   23 

  In this case, as a matter of law, the 24 

prosecution has the burden of proof by a preponderance of 25 
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evidence, which means there are facts that show it’s more 1 

likely than not that their claims are true.  There was 2 

some mention earlier, a reference to statements in 3 

settlement negotiations asking MCM or telling MCM and 4 

Caltrans, well, if you have exculpatory evidence you 5 

should have coughed it up, and now that’s apparently 6 

being held against us.  Well, the need to produce 7 

exculpatory evidence is not triggered until a claim is 8 

actually proved.   9 

  Here the Department is stating, and has shown 10 

in here in the evidence and argument, that the 11 

prosecution has not met its burden of proof on the 12 

majority of the claims.  By the way, the Department did 13 

submit today a revised list of admitted charges.  We had 14 

inadvertently left out a couple, but you should have that 15 

in your packet today. 16 

  Okay.  We already went earlier, we went through 17 

the Government Code requirements, relevant evidence, 18 

that’s which responsible peoples are accustomed to rely 19 

upon in the conduct of serious affairs.  Okay.  Could you 20 

go to 17, please? 21 

  I’d like to emphasize that today’s hearing is 22 

just a mere snapshot of the Department’s defenses.  We 23 

have thoroughly briefed our position, our case in chief, 24 

which isn’t very long, our case in chief briefing.  Our 25 
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defense matrix are very key to understanding what our 1 

defenses are, and we urge the Board Members to review 2 

those documents.  In addition, there were a number of 3 

objections stated, and although we’re not repeating them 4 

here today, we are not waiving them by not arguing them.  5 

Okay.  Number 17.  Okay.  I’m sorry. 6 

  Okay.  Yes.  The Department has an overarching 7 

objection to charges that are supported by photographs 8 

alone.  And the Advisory Team has previously indicated 9 

that photos standing alone, inferences can be drawn, but 10 

they may not be able to substantiate a charge without any 11 

additional testimony.  Nonetheless, we still have a lot 12 

of charges that are based only on photographs.  13 

  You’ve heard the testimony that staff did not 14 

consult with the biological monitors about the actual 15 

substance of the charges, about what the photographs, why 16 

were they taken, what did they actually show.  So, we 17 

have questions here.  Who had personal knowledge 18 

regarding what each photograph actually depicts versus 19 

what the Prosecution Team surmises the photo depicts?  20 

Who testified with actual knowledge that the photo is a 21 

true and accurate depiction of what the prosecution says 22 

it is?  And those are questions that should not be 23 

lightly skipped over.  They are the real heart of the 24 

foundation of an exhibit, and without the necessary 25 
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foundation the exhibits are simply not relevant.  1 

Relevance has not been proven. 2 

  Here we have a bucket of rocks.  We talked 3 

about this one.  I think Mr. Hungerford went over this 4 

one earlier, but just some excerpts of the prosecution’s 5 

chart, as well as some testimony.  The violation itself 6 

says apparent petroleum based fluid.  That, in and of 7 

itself, is an admission that the burden of proof has not 8 

been met.  There is speculation inherent in that word 9 

apparent. 10 

  And then we have Mr. Grady, who was eventually 11 

named the most knowledgeable, since he did not know what 12 

the substance was.  The charges, oil leak on gravel bar, 13 

he says, I don’t know what the substance is on those 14 

rocks.  He doesn’t know where the rocks came from.  They 15 

could have come from a completely different area where 16 

they were collected, where the picture was taken.  No, 17 

it’s guesswork.  It’s not substantial proof.  And is this 18 

evidence upon which responsible persons are accustomed to 19 

rely on?  No. 20 

  Okay.  Here we have another one.  This is just 21 

a sampling of a few of the photos to give the Board a 22 

flavor of what sort of questions should be asked as the 23 

evidence is combed through.  All right.  So, there is a 24 

charge.  Wood waste in the river.  It’s number 68.  What 25 
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is -- What are we looking at here?  What is it?  Is it 1 

wood?  Is it waste?  What’s its size, shape?  Did it come 2 

from the project?  Mr. Grady said he didn’t know.  It 3 

could have come from anywhere.  And what if it were 4 

picked up before the end of the day?  That seems like it 5 

would comply with Condition 11 or even after five 6 

minutes.  Is that a violation at all? 7 

  And here is the roadway again.  I think we’ve 8 

gone through that.  Testimony that a lot of different 9 

people drove on that.  Mr. Grady, when asked could that 10 

stain have even come from Dean Pratt’s vehicle, he said 11 

sure.  Okay. 12 

  And here is a charge, large steel plate and 13 

cuttings.  I think that, you know, we’re looking at that 14 

straight looking object there.  Large?  What’s the -- 15 

What does that mean?  What size?  No knowledge is known 16 

about this.  No fundamental facts have been presented 17 

about what this is, where it came from.  Is it a 18 

violation?  Well, ACL, this is a very serious sobered 19 

process.  This should not be an occasion to indulge in 20 

speculation, and, basically, as Mr. Hungerford used the 21 

term, demonize a sister State agency. 22 

  Okay.  And then we have another category of 23 

evidence where there is a report.  And the actual 24 

language of the reports say one thing, but they are 25 
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speculated.  Then there is indulgence and speculation as 1 

to what they really mean, and a conclusion that a 2 

violation has occurred.  Here is an example.  We saw this 3 

one earlier.  What is this really saying?  It’s saying 4 

that water was pumped out of a CMP and tested for Ph, and 5 

that the Ph was same as the active channel.  Well, that 6 

sounds pretty good.  Testing was going on, Ph was the 7 

same as the active channel.   8 

  Somehow this becomes a violation because of 9 

levels of assumptions that have been used.  But, 10 

ultimately, the person most knowledgeable says he has no 11 

evidence indicating where the water was actually pumped.  12 

The charge is that it was pumped to surface waters and 13 

Isolated Pool B.  But that is not what the language says. 14 

  Okay.  So, we’ve heard about the Storm Water 15 

Permit violations.  There was a mischaracterization of 16 

what the NS13 BMP actually does say.  It does not say 17 

watertight for the entire structure.  And the Department 18 

did comply with the Construction General Permit in that 19 

it implemented controls to reduce pollutants.  To comply 20 

with the NPDES Permit, there is nothing that says that 21 

everything has to be absolutely perfect or you are out of 22 

compliance.  There were a number of steps taken.  It was 23 

a progressive process to see what was going to work.   24 

  You heard from Mr. Paine that this was 25 
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waterproofing a deck to this degree was completely new 1 

and different.  So, different steps were taken.  The 2 

learning process occurred.  The NPDES Permit recognizes 3 

that.  You implement controls.  You don’t ignore a 4 

problem, but it doesn’t require 100 percent perfection. 5 

  Okay.  And then we have the refueling near the 6 

RE’s Office.  That e-mail, the supporting e-mail, it’s 7 

based on second or third-hand comments from unidentified 8 

individuals, apparently from LAD, but we don’t know.  9 

Were these people jokesters?  Were they sarcastic?  The 10 

person who spoke, did he even know?  Was he even out 11 

there for two weeks?  Did he know anything?  This is all 12 

involving a lot of speculation here.  It’s not a fact to 13 

prove a charge. 14 

  We’ve had some concerns here with the good 15 

faith care and accuracy that was employed in the bringing 16 

and maintaining of charges in this case.  The Prosecution 17 

Team brought and maintained 30 charges that were facially 18 

invalid, and we know that because they admitted it by 19 

dropping them.  The problem here is that in fall the 20 

flaws of those charges were brought to their attention, 21 

but they were not withdrawn until after MCM and Caltrans 22 

were forced to defend them and brief them. 23 

  Then we had at the eve of the March hearing, 75 24 

new evidentiary citations were raised within days of the 25 
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hearing.  The initially designated most knowledgeable 1 

person had actually no knowledge about specific charges.  2 

Thousands of dollars were spend to depose him.  And then 3 

there were some other errors in the ACL, a mis-numbering 4 

of the permit.  Those were brought to the Prosecution 5 

Team’s attention and not corrected.  Good faith care and 6 

accuracy, 95 charges involved.   7 

  Prosecution assumptions about the biological 8 

monitor reports, but where are they?  Why aren’t they 9 

here at the hearing to testify?  There is a very 10 

important portion of the Evidence Code that’s cited here.  11 

If weaker and less satisfactory evidence is offered when 12 

it was within the power of the party to produce stronger 13 

and more satisfactory evidence, the evidence offered 14 

should be viewed with distrust. 15 

  Okay.  Fee recovery.  The Department is taking 16 

the position that the fees are not legally recoverable.  17 

We’ve raised this argument in the law.  When you’re 18 

talking about, particularly attorneys’ fees, there has to 19 

be a legal basis, and that’s -- that applies here for 20 

administrative law.  We have not seen any sort of legal 21 

basis for this.  The enforcement policy is not a law, 22 

statute or regulation that would authorize payment of 23 

fees.  And also to note that with respect to the care 24 

accuracy of this proceeding, attorneys’ fees were raised 25 
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for the first time in the case in chief.  The amounts of 1 

staffing breakdowns were raised for the first time in the 2 

case in chief depriving Caltrans and MCM from an 3 

opportunity to depose the witnesses last fall.  We had no 4 

idea they were claiming attorneys’ fees. 5 

  Okay.  So, we’ve gone over this previously.  6 

The crux here is that if the limitation is not distinct, 7 

then there should not be multiple violations.  So, for 8 

instance, there is the leaky equipment allegations.  9 

Ultimately, what you’re really trying to prohibit is oil, 10 

petroleum products on the gravel bar.  You might have one 11 

incident, and but the charges are -- it’s under 9 and 12 

it’s under 13, but it’s in essence the same thing.  So, 13 

in those cases we think it’s legally unsupportable to 14 

charge two and three different 10,000 dollar fines.  A 15 

form of a permit should not dominate over its substance, 16 

essentially. 17 

  We briefed the issue about Condition 9.  We 18 

don’t -- it’s not our position that Condition 9 only -- 19 

you know, doesn’t apply unless it’s actually raining.  We 20 

made some analogies to Fish and Game permits that talk 21 

about imminence of rainfall so that if something is 22 

picked up, you know, rain is in the forecast, you pick it 23 

up, you’re okay.  But if rain is not foreseeable for any 24 

time in the foreseeable future, we do not think that 25 
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Section 9 does apply. 1 

  So, there were definitely problems early in the 2 

job.  We pointed out here that the first four months 3 

there were definitely challenges, but the majority of the 4 

project when through without problems.  We’ve heard today 5 

some suggestions that there were problems, there may be 6 

enforcement actions, but there were no NOVs issued in the 7 

case after November of 2006.  And you heard that the 8 

Department personnel were very proactive in consulting 9 

with the Board where there were gray areas. 10 

  I’ll note here that in January 8th of ’07, 11 

Mr. Pratt came to the site and he didn’t write his report 12 

until the end of 2010 after his deposition.  But, 13 

nonetheless, he had a lot of good things to say about the 14 

site.  This is item number 493 from the prosecution’s 15 

collection of documents, in case you’d like to see it, 16 

but there are some sites there.  Erosion control BMPs 17 

were adequate to very good.  There was incidents where 18 

the Department was asking permission to use a crane, 19 

being proactive to make sure everything was going to be 20 

all right.  And here we’ve got a basin that’s addressed 21 

in Mr. Pratt’s memo.  In any event, Mr. Pratt was out 22 

there.  He had nothing negative to say about the jobsite. 23 

  Okay.  In testimony, Board staff testified to 24 

no actual knowledge of harm to beneficial uses, habitat 25 
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damage, fish mortality.  And we recognize that does not 1 

bar liability, but it’s a factor to consider.  The State, 2 

at this time, formally objects and moves to strike Mona 3 

Dougherty’s testimony regarding the dead frogs.  This was 4 

absolute surprised testimony, has not been previously 5 

alleged.  We had no opportunity to investigate it. 6 

  Okay.  In the ACL there is a section on prior 7 

history of violations.  There is a number of alleged 8 

prior history of violations that really are not actual 9 

prior violations.  There are some alleged violations.  10 

There is NOVs listed, but as you see, the NOVs are not 11 

formal actions.  They’re not prior violations.  And, yes, 12 

there was a Water Code 13276 Order, but the Department 13 

expressly in its response did not admit to any 14 

violations.  There are some settlements -- settlement 15 

agreements that were mentioned, I believe, in the 16 

rebuttal brief, but those are not violations that -- 17 

those are settlement, and there would be no incentive to 18 

settle if settlement agreements were used against 19 

agencies or contracts as priors.   20 

  So, here is the Department’s summary of 21 

accepted violations.  I believe there is about a total of 22 

20.  As indicated, there were problems early on in the 23 

project, but communications improved.  So, the last thing 24 

I want to address is consistency and enforcement is a 25 
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Board policy.  That’s in the enforcement policy.  1 

Mr. Grady testified that that plank there with the arrow 2 

on it, as well as the one across the way, were 3 

unpermitted discharges.  Granted, this is not a charge, 4 

but it’s used just to compare. 5 

  Here we’ve got Reggae on the River.  6 

Prosecution stated in closing that it’s a weekend event, 7 

and maybe that’s -- however, 14,000 individuals on the 8 

river stomping around could very likely cause more damage 9 

in a weekend than a project three years with BMPs being 10 

actively implemented.  And here is that in the same photo 11 

that was shown earlier.  You can see cars very close by, 12 

no plastic under those cars, tents in the river, people 13 

in the river.  It looks like temporary crossings put on, 14 

potential turbidity there. 15 

  CHAIRMAN HALES:  Your time is up, by the way.  16 

In my packet it shows that’s your last slide, so if you 17 

want to just make a conclusion, that would be great. 18 

  MS. ZAZARON:  I certainly will. 19 

  CHAIRMAN HALES:  Thank you. 20 

  MS. ZAZARON:  Again, our Department’s mission 21 

is about keeping people safe on the roadways, and, you 22 

know, in the process of engaging in guesswork and 23 

assuming the worst about our Department, the big picture, 24 

I believe, has sort of been lost in its focus.  And while 25 
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it’s true that our Department did not do everything 1 

perfectly in this site, problems were addressed soberly 2 

and holistically, and we believe very proactively.  Thank 3 

you. 4 

  CHAIRMAN HALES:  Thank you.  Mr. Hungerford. 5 

  MR. HUNGERFORD:  Thank you.  Thank you, 6 

Chairman Hales and Members of the Board for your time and 7 

setting aside a whole day today for this.  I think that 8 

the most emblematic testimony that we received today for 9 

this whole proceeding came from Mr. Cohen when he said 10 

that he was very frustrated by this process.  His 11 

frustration is very obvious, because what the Regional 12 

Board had done during the project, and what they continue 13 

to do today is focus on just a very small part of what’s 14 

happened here without considering, you know, this vast 15 

body of information here that actually shows that this 16 

was a well done project that went according to plan, and 17 

that there is always difficulty with the project -- 18 

(Off the record) 19 

  CHAIRMAN HALES:  I’m sorry to interrupt, but if 20 

you could just speak into the microphone just to be sure 21 

that it picks you up.   22 

  MR. HUNGERFORD:  Sure. 23 

  CHAIRMAN HALES:  If you’re more comfortable 24 

standing, I think it will come undone, but we just need 25 
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to make sure that it’s captured. 1 

  MR. HUNGERFORD:  Am I good so far? 2 

  CHAIRMAN HALES:  Patty, are -- 3 

  MR. HUNGERFORD:  Here.  I’ll move this a little 4 

closer.   5 

  CHAIRMAN HALES:  Yeah. 6 

  MR. HUNGERFORD:  How is that? 7 

  CHAIRMAN HALES:  Your audio team is over here, 8 

so they’ll be able to let you know if -- 9 

  MR. HUNGERFORD:  Okay.  I’ll try to be as loud 10 

as I can. 11 

  CHAIRMAN HALES:  Thank you. 12 

  MR. HUNGERFORD:  So, my name is Sean 13 

Hungerford.  I’m representing MCM Construction.  I’d like 14 

to thank you for the opportunity today to present our 15 

witnesses and evidence and arguments.  I’d like to 16 

introduce the other people who are here on behalf of MCM.  17 

We have Ed Pucci, general counsel and Vice-President, 18 

Barbara Brekins, who is just a general counsel.  We have 19 

Evan Paine, who is engineer and project manager for this 20 

project, and then we have David Bieber who is at Geocon 21 

Consultants and will be helping us out on some of the 22 

expert issues. 23 

  Let me say at the outset that this ACL process 24 

has been a frustrating one.  The prosecution’s opening is 25 
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probably the latest example of that.  It’s hard for a 1 

company that prides itself on the quality and 2 

professionalism of its work to have to face these 3 

allegations, and have to face them for so long without 4 

being able to answer.  So, we’re truly thrilled to have 5 

the opportunity to be here today. 6 

  As the day moves forward and we go with each 7 

one of the presentations, and the Board hears the 8 

evidence, we’d like you to keep a few things in mind.  9 

First of those is that we’d like you to pay close 10 

attention to the construction process.  You know, we put 11 

together a very ambitious presentation here.  It’s a long 12 

PowerPoint.  It’s very deep on detail.  There is a lot of 13 

information here on how the bridges were built and what 14 

specifically MCM did in terms of construction practices.  15 

This is information that you all will probably be the 16 

first to hear, and the reason is because no one has 17 

actually asked us for this. 18 

  You know, you might have noticed from the 19 

timeline put up during the prosecution’s opening that the 20 

Complaint was filed and then people started talking to 21 

MCM.  No one ever consulted with MCM prior to the 22 

Complaint being filed, and since the Complaint was filed, 23 

you know, apart from some discussions that we had, it 24 

wasn’t until, you know, in December when someone actually 25 
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requested documents of us, we said absolutely.  Here you 1 

go.  Here it is.  At no point in time has everyone ever 2 

asked why is it that the bridge was built in this 3 

particular way?  Why is it that you did this instead of 4 

this?  Could this have been done cheaper?  Could this 5 

have been done more effectively, a different way, you 6 

know, with fewer impacts?   7 

  Those questions have never been answered, and 8 

that’s, I believe, our task today is to try to explain to 9 

you is exactly why this construction proceeded in the way 10 

that it did?  And, in fact, without this information 11 

we’re quite curious, actually, how it is the prosecution 12 

will be able to present their case, because in my view, 13 

at least, and in MCM’s view, I think understanding how 14 

and why the bridge was built in the way that it was is an 15 

absolute prerequisite to attacking it.   16 

  The second thing I’d like you to keep in mind, 17 

or question that I’d like you to ask is just this.  You 18 

know, where is the injury here?  You know, where is the 19 

environmental damage?  Where is the harm?  You see, there 20 

has been no permanent impacts to water quality as a 21 

result of this project.  There were no major spills, no 22 

catastrophic events, no known impacts at all to fish, 23 

wildlife or habitat.  In fact, the impacts that are shown 24 

on the record are precisely the type of impacts that are 25 
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anticipated in the certification, and by Caltrans’ 1 

application.  In fact, when we get to the end of the day, 2 

I think you guys will agree that the impacts were 3 

actually less than those that were contemplated by the 4 

project at the outset.  And these are minor temporary 5 

impacts, usually from turbidity, impacts that are frankly 6 

unavoidable for building a bridge within an active river. 7 

  Third, we ask that you carefully consider the 8 

quality of the evidence presented by the prosecution.  We 9 

understand this isn’t a courtroom, and that strict rules 10 

of courtroom evidence and procedure don’t apply, but 11 

there are standards.  I mean, there are minimum standards 12 

that this Board must adhere to to establish and to 13 

support the 401 -- I’m sorry -- to support the ACL 14 

Complaint and civil liability.  And we believe that for a 15 

great number of the allegations these standards have not 16 

been met, and we’re going to go over that today. 17 

  And my fourth and final request is that this 18 

Board look past some of the drama.  One of the 19 

unfortunate themes that the prosecution appears poised to 20 

present today is this -- this demonization of MCM, and, 21 

to a lesser extent, Caltrans, you know, as the sort of 22 

cavalier entities that don’t give a squat about water 23 

quality or environmental compliance.  And you would have 24 

to look completely past the evidence to accept this.  25 
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You’d also have to accept an extremely simplified version 1 

of reality where environmental compliance is always easy, 2 

and no one ever disagrees on how best to comply with 3 

regulations.  You’d have to elevate a few narrow disputes 4 

over how to best comply with these requirements and 5 

ignore a large body of evidence showing that MCM and 6 

Caltrans did things appropriately.   7 

  Now, the truth is is that MCM is one of the 8 

leading bridge builders in the State.  They’ve built 9 

hundreds, if not thousands of bridges.  They know how to 10 

comply with environmental requirements, and you will see 11 

at the end of the day that on this project they complied 12 

-- not only complied but probably put into place more 13 

protective best management practices and water quality 14 

measures than they’ve ever put into place on any project 15 

previously.  Thank you for your time. 16 

  CHAIRMAN HALES:  Thank you.  We’re ready to 17 

move on with the Prosecution Team’s case presentation. 18 

(Off the record) 19 

  MR. HUNGERFORD:  How we’re organizing this is 20 

really logically it seemed to make most sense to just 21 

follow the structure of the Complaint.  The Complaint 22 

sets out different categories of allegations, and so we 23 

followed that structure in our presentation.  To rather 24 

than do all of that with one witness then another 25 
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witness, you know, we’ve agreed to have both of our 1 

witnesses up at the same time.  I’ll do my best to 2 

identify them on the record before I ask them questions, 3 

and let’s launch into it.   4 

  First, I just want to make a comment on the 5 

Substantial Evidence Rule.  This is the rule that the 6 

Regional Boards are required to follow in taking evidence 7 

in enforcement proceedings.  The rule is fairly simple.  8 

There must be substantial evidence to support a finding 9 

of responsibility.  This means credible and reasonable 10 

evidence, which indicates the named party has 11 

responsibility.  It’s the sort of evidence that 12 

responsible persons are accustomed to rely on in the 13 

conduct of serious affairs.  And I just wanted to point 14 

out that this standard, although a flexible one, still 15 

requires that the Board review the evidence with a 16 

critical eye. 17 

  And we think this is important, because much of 18 

the evidence we believe in this matter really tests this 19 

standard.  We want to make it clear that we don’t believe 20 

the Board is under any obligation to accept any. 21 

  Starting with the first category, construction 22 

dewatering, we’ll begin with the location of the 23 

dewatering basin.  The application, which we’ve quoted on 24 

top, is the only document that actually describes a 25 
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location for the dewatering basin.  It states that the -- 1 

“It has proposed utilized portions of the gravel bar for 2 

construction dewatering during the dry season.  Temporary 3 

sedimentation basins located a minimum of 100 feet away 4 

from the live stream channel.” 5 

Whereupon, 6 

EVAN PAINE 7 

was called as a witness herein and was examined and 8 

testified as follows: 9 

DIRECT EXAMINATION OF MR. PAINE 10 

BY MR. HUNGERFORD: 11 

 Q. Now, Mr. Paine, the application says that the 12 

contractors can utilize portions of the gravel bar for 13 

dewatering.  Did MCM, in fact, do that? 14 

 A. Yes, this is Evan Paine with MCM, and that is 15 

correct. 16 

 Q. Okay.  Now, the application also states the 17 

dewatering basin needed to be 100 feet away from the live 18 

stream channel.  We’ve established where the basin was in 19 

relation to the river, and we’ve also, you know, added 20 

just for reference some distances here.  Can you describe 21 

those? 22 

 A. Yeah.  The red dot is the location of the Pool 23 

B.  This has been discussed at great length.  And 24 

approximately 140 feet downstream is how far it is if you 25 
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follow the flow of the river here.  The 70 feet is the 1 

farthest away that we could get without running into this 2 

rock bluff right here, and this was already sort of a 3 

depressed area right in here. 4 

 Q. Okay.  And just to confirm, this basin was 5 

located as far away as possible within the work area from 6 

the river itself? 7 

 A. That’s correct.  This area right in here, it 8 

looks like it’s farther away, but the gravel is actually 9 

only about a foot or two deep, and then you run into this 10 

solid rock.  11 

Whereupon, 12 

DAVID BEIBER 13 

was called as a witness herein and was examined and 14 

testified as follows: 15 

DIRECT EXAMINATION OF MR. BEIBER 16 

BY MR. HUNDERFORD: 17 

 Q. Mr. Bieber, can you briefly describe your 18 

qualifications as a hydrologist? 19 

 A. Yes.  David Bieber with Geocon Consultants.  20 

I’m a Senior Engineering Geologist with the firm.  I have 21 

31 years of experience in the construction, environmental 22 

and geologic industries.  I’m a California Professional 23 

Geologist, Professional Geophysicist, Certified 24 

Engineering Geologist and Certified Hydro Geologist.  25 
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I’ve also been performing storm water services as part of 1 

my professional practice since the 1990s. 2 

 Q. Okay.  In your experience, is there any 3 

particular significance to a 100 foot distance from a 4 

Hydrologic perspective? 5 

 A. No.  The 100 or 70 feet, either one is an 6 

arbitrary number. 7 

 Q. And was the basin in this case located a 8 

sufficient distance from the river to function as an 9 

effective BMP? 10 

 A. For the purposes of this project, in my 11 

opinion, yes. 12 

 Q. Do you believe there is any meaningful 13 

difference between 70 feet and 100 feet laterally from 14 

the river? 15 

 A. No.  And in point of fact, for the purposes of 16 

this project, because the flow of water, both in the 17 

river channel and likely whatever flow of water through 18 

the gravel bar will be perpendicular to the flow through 19 

the river channel, your effective distance is probably in 20 

excess of 100 feet in terms of the distance the water 21 

would have to flow to get from the dewatering basin into 22 

the river channel. 23 

  MR. HUNGERFORD:  Thank you.  Now, we think 24 

relevant on this point is the deposition testimony of the 25 
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Regional Board staff.  We did depose Mr. Dean Pratt, and 1 

we asked him whether there was -- whether there would 2 

have been any problem permitting 70 feet if it had been 3 

disclosed in the application that that was the furthest 4 

away that we could put this basin from the river.  And 5 

his answer was, that wouldn’t have been a problem. 6 

  Now, the next set of allegations in this 7 

category deals with discharges to quote, unquote, surface 8 

waters.  Condition 12 of the certification states that if 9 

construction watering is necessary the application will 10 

use a method of water disposal other than disposal to 11 

surface waters, such as land disposal.  The immediate 12 

problem with this language, if you interpret surface 13 

waters not -- I mean, to include the gravel bar, is that 14 

the application specifically contemplated using portions 15 

of the gravel bar for dewatering. 16 

DIRECT EXAMINATION OF MR. PAINE 17 

BY MR. HUNGERFORD: 18 

 Q. Mr. Paine, let me ask you, what was your 19 

understanding of the term surface waters? 20 

 A. My understanding of the term surface water is 21 

the wetted channel, the flowing stream or standing ponded 22 

water.  You know, that was my understanding. 23 

 Q. Can you think of any of the bridge projects MCM 24 

has worked on that used the gravel bar for construction 25 
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dewatering? 1 

 A. Yeah, as this job started up I was also 2 

involved with the Van Dusen River Bridge in Fortuna, and 3 

that job specifically had a dewatering basin on the river 4 

bar designed as part of the plan. 5 

 Q. Okay.  And those projects, to your knowledge, 6 

proceeded under permits issued by the Regional Board? 7 

 A. That’s correct. 8 

  MR. HUNGERFORD:  Now, to push this point a 9 

little further, we asked Mr. Grady during deposition 10 

whether the term surface waters was defined anywhere in 11 

the certification, and his answer was, not to his 12 

knowledge.  We also asked whether there was anything that 13 

would have provided notice to Caltrans or any contractor 14 

working on the project of the Regional Board’s definition 15 

of surface waters as including the gravel bar, and he 16 

could not point to any. 17 

  Now, lastly, for this category I just want to 18 

point out there are a series of log entries, and we’ve 19 

seen this a little bit so far today, where the 20 

prosecution has relied on, you know, snippets that came 21 

out of the construction logs.  And the fundamental 22 

problem with this approach, I think, is this, that, you 23 

know, rather than perform a proper investigation, you 24 

know, what’s been done here is simply an exhaustive 25 
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review of project logs without any, you know, 1 

accompanying interviews of the people actually involved.  2 

And when a Caltrans engineer or a biological monitor 3 

makes a log entry or takes a photograph, of course, 4 

they’re not doing it to create a record for an ACL 5 

hearing, you know, three or four years in the future.  6 

  Now, we don’t have the authors of these logs 7 

and we don’t have the biological monitors here present to 8 

testify, and that poses an evidentiary problem.  But 9 

putting aside the evidentiary issue, the evidence still 10 

needs to stand on its own.  And I think, if I was a 11 

sitting Board Member, the things that I would want to 12 

know, you know, when faced with the potential discharge 13 

are the basic facts, you know, how much was discharged, 14 

you know, what was -- what did it contain, you know, 15 

where was it, why -- what were the circumstances 16 

surrounding the discharge, who witnessed it and are there 17 

any mitigating factors.  And for many, many of these 18 

violations we simply don’t have that information. 19 

  And the September 11th quote is an example.  You 20 

know, we have a handwritten note up on top, you know 21 

(inaudible) on site intermittently, some pumping of water 22 

out of the CMP was done.  We don’t really know much about 23 

what happened here, and we deposed staff member Kason 24 

Grady on it, and he didn’t really have anything else 25 



 221

beyond what actually was in the log. 1 

  We have a very similar situation with an 2 

October 7, 2006 allegation.  There is a portion of a memo 3 

that talked about dewatering of footings in the gravel 4 

bar.  Again, we don’t have any of the circumstances 5 

surrounding this.  We don’t have photographs.  We don’t 6 

have any interviews with anyone involved.  All we have is 7 

just this bare quote without any context surrounding it. 8 

  And, finally, we have a March 7, 2007 9 

allegation.  This was, you know, kind of a vague log 10 

entry involving some dewatering from a pier pit on the 11 

South Bridge under an oak tree.  It said water was making 12 

its way to a side channel and discoloring the waters.  13 

Again, we don’t know what the circumstances were.  We 14 

don’t know where, exactly, you know, this side channel 15 

was, where the oak tree was or any of the other facts 16 

surrounding this.  So, we would submit that these don’t  17 

-- these don’t satisfy the substantial evidence standard. 18 

  So, conclusions for this category of 19 

violations, first is that Isolated Pool B wasn’t 20 

effective Best Management Practice, and its location was 21 

in substantial compliance with the application.  Isolated 22 

Pool B also was not within surface waters, and the term 23 

surface waters, you know, certainly wasn’t provided in 24 

either the certification or in any other materials given 25 
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to the contractors.  And then the other events in this 1 

category, we believe, are uncorroborated hearsay and not 2 

supported by substantial evidence. 3 

  So, turning to the leaky equipment allegations, 4 

this is Category B, we want to begin by introducing the 5 

trestle deck in a little more detail than you’ve heard 6 

before.  Obviously, there are a number of allegations 7 

involving the trestle deck, and so it’s important, I 8 

think, that this Board understand exactly what we’re 9 

talking about.   10 

DIRECT EXAMINATION OF MR. PAINE 11 

BY MR. HUNGERFORD: 12 

 Q. First, Mr. Paine, would you please describe 13 

what the trestle deck was, briefly, and its function? 14 

 A. The function of the trestle desk was to get 15 

equipment and materials over to the peninsula.  There was 16 

no way to get there other than a trestle.  The trestle is 17 

basically built out of a 12 x 12 timber deck, and it’s 18 

supported on steel pipes, 30 inch steel pipes on a solid 19 

foundation, and it has to be designed to withstand loads.  20 

The cranes themselves are going to weigh several hundred 21 

thousand pounds.  The cranes are going to be picking bins 22 

and equipment that also weigh 40, 50, 60 to 80,000 23 

pounds.  So, the foundations that we have to construct 24 

for this thing are very substantial, and it’s very 25 
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important that we get down to a solid rock foundation. 1 

 Q. And is -- a trestle deck is a common part of 2 

bridge construction; is that right? 3 

 A. Yes. 4 

 Q. And how many trestle decks would you estimate 5 

that MCM has built over the years? 6 

 A. MCM has built thousands of bridges.  I’m going 7 

to say probably a third of those involve trestles, plus 8 

or minus. 9 

 Q. And this just shows, you know, just images from 10 

the trestle deck construction process, correct? 11 

 A. Yes. 12 

 Q. Okay.  Now, what is shown in these photographs, 13 

briefly? 14 

 A. Up here is the bins, and they’re -- like I 15 

said, they’re 30 inch steel pipes with 18 inch pipe cross 16 

bracing.  There is the 12 x 12 decking to support the 17 

weight of equipment.  One thing to note about these bins 18 

is that they’re all prefabricated.  Most of the welding 19 

for these bins are done offsite, and then they’re 20 

assembled away from the river and then once -- and then 21 

they’re erected and put into place so that there is a 22 

minimal amount as possible of welding to take place 23 

within the channel. 24 

 Q. Now, just to orient ourselves, Mr. Paine, the 25 
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left hand structure is the trestle deck, and what’s on 1 

the right? 2 

 A. This right here is the lower decking for the 3 

bridge that’s going to be constructed.  These are the 4 

false work bins.  There is the foundations for the future 5 

bins. 6 

 Q. Now, Mr. Paine, these images, what do they 7 

show?  8 

 A. These images show hoisting equipment in drip 9 

pans down to the river bar.  We utilized the crane to get 10 

the equipment down to the river bar.  By doing it in this 11 

method we were able to eliminate a lot of the low water 12 

access that were originally anticipated by this permit. 13 

 Q. So, to get equipment, which looks like a 14 

backhoe and a compressor in and out, you know, you would 15 

use the crane and then lower them up and down.  How often 16 

would that take place? 17 

 A. This would happen as often as it took to get 18 

the equipment maintained and fueled. 19 

 Q. And where would the equipment be fueled? 20 

 A. It would be fueled up at the far end of the 21 

trestle or it would be taken over to our fueling 22 

facility, which was several hundred yards away from the 23 

river. 24 

 Q. Okay.  Are there risks to this process? 25 
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 A. Yeah.  This -- every time you’re doing a pick 1 

like this with this size of equipment, and these two 2 

pieces of equipment you see here are relatively small, a 3 

backhoe and a generator, but then in order to get those 4 

foundations that we needed to support the immense weight, 5 

we had to send down some -- an excavator and man lifts, 6 

and those pieces of equipment weigh 60, 80,000 pounds, 7 

and it’s no small thing to get and grab hold of those 8 

pieces of equipment to fly them in and out of this area, 9 

you know, frequently. 10 

 Q. Now, Mr. Paine, did the application for this 11 

project or for the 401 Certification allow an alternative 12 

way of getting equipment down to the river bar? 13 

 A. Yeah, the informational handout and the permits 14 

anticipated the low water crossing, which would have been 15 

right in this facility, and then it allowed for access up 16 

to the future bridge.  Pier 2 was right in this area 17 

right here.  And in order to accomplish that, we would -- 18 

the permits allowed for us to utilize the existing gravel 19 

bar and the existing gravel.  We could have taken all 20 

this material that you see here, plus it goes on down 21 

over here, and we could have mounded all that material up 22 

in order to build a ramp that had to be -- the bridge -- 23 

the low water crossing had to be at least 10 feet above 24 

the water.  So, we had to get from 10 feet down to that 25 
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river bar, and we could utilize all of this material.  1 

And in that same time, in order to build this road over 2 

to here or to get down over to here, we would have taken 3 

out all these trees in this area, and they would have 4 

been permanently gone. 5 

 Q. So, those are -- you know, Mr. Cohen actually 6 

commented on this alternative that was never pursued, 7 

right? 8 

 A. That’s correct. 9 

 Q. And so we were able to avoid this for this 10 

project by, you know, relying more heavily on the trestle 11 

deck? 12 

 A. That’s right. 13 

 Q. Okay.  Now, Mr. Paine, the first allegation in 14 

this category, the first set of allegations involves the 15 

water tightness of the trestle deck.  And the prosecution 16 

has rested these allegations on Caltrans BMP NS19, which 17 

says provide watertight curbs or toe boards to contain 18 

spills and prevent materials, tools and debris from 19 

leaving the barge platform or dock.  Now, Mr. Paine, 20 

before beginning work on the project, did MCM ever 21 

receive any instruction from anyone that you’re aware of 22 

that the trestle deck needed to be 100 percent 23 

watertight? 24 

 A. No. 25 
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 Q. And could you offer an estimate for the number 1 

of times that MCM has built a trestle deck? 2 

 A. We -- probably hundreds of times. 3 

 Q. Again, hundreds of times.  And on any of those 4 

occasions, has an agency or the project requirements ever 5 

required watertightness of the trestle deck? 6 

 A. Never had to build a watertight trestle. 7 

 Q. Now, if the project were to require that, would 8 

that present any concerns to MCM? 9 

 A. Well, the sheer logistics of it is an 10 

engineering nightmare.  I’ve talked about the weight of 11 

the equipment.  Just the weight of rainwater alone in 12 

this particular area in Humboldt County, there is a lot 13 

of rain events, and it’s not uncommon to get a one or two 14 

inch rain event storm, and if you’re talking about 15 

capturing one to two inches of rainwater on a trestle 16 

deck that’s 450, 500 feet long, 80 feet wide, you’ve got 17 

a humungous load just in weight that you’re having to 18 

deal with, let alone what you do with all that water now 19 

that you’ve trapped it. 20 

 Q. Now, NS13 does require watertight curbs or toe 21 

boards.  Did the trestle deck have curbs and are they 22 

shown in this image? 23 

  UNIDENTIFIED MALE SPEAKER:  Vague and ambiguous 24 

as to time.  There is no date stamp on this photograph, 25 
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and the allegations in the Complaint about the toe boards 1 

extend to 2007. 2 

  CHAIRMAN HALES:  These are all photographs that 3 

are in the record, though. 4 

  MR. HUNGERFORD:  Absolutely.  These -- 5 

  CHAIRMAN HALES:  Right. 6 

  MR. HUNGERFORD:  These are taken from the 7 

biological monitor’s set of photographs. 8 

  UNIDENTIFIED MALE SPEAKER:  So, we could find a 9 

date to this photograph? 10 

  MR. HUNGERFORD:  We could.  I personally -- 11 

  UNIDENTIFIED MALE SPEAKER:  Fair enough.  I’m 12 

sorry to interrupt, counsel. 13 

  MR. HUNGERFORD:  Oh, absolutely.  I’ll just let 14 

you know, I cropped them so that allowing them to fit 15 

better.  So, I could certainly provide, you know, proof 16 

of date afterwards. 17 

  MR. PAINE:  Well, I’d just like to say all the 18 

pictures I saw earlier when the trestle was just starting 19 

to get being built, it takes quite a while to build a 20 

structure this size.  And here in this picture you can 21 

see, actually, two toe boards.  This right here is a 22 

solid 8 x 8 timber that’s bolted down to the bridge desk 23 

with lag screws and steel clips, and then there is also 24 

another 2 by toe board right in here. 25 
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  MS. OLSON:  Mr. Hungerford, this is Samantha 1 

Olson.  I just want to follow up that at some point after 2 

the hearing that you follow up with a list that 3 

identifies these photographs and where we can find them 4 

in the record. 5 

  MR. HUNGERFORD:  Absolutely. 6 

  MS. OLSON:  It would be greatly appreciated by 7 

the Advisory Team. 8 

  MR. HUNGERFORD:  Absolutely.   9 

BY MR. HUNGERFORD: 10 

 Q. So, what we’re seeing, Mr. Paine, if I 11 

understand your testimony, right, is that we are seeing a 12 

curb here and fencing here.  And would the curb have been 13 

a watertight curb? 14 

 A. Yes. 15 

 Q. And the fencing, what was its purpose? 16 

 A. The fencing is additional BMP that we use.  17 

It’s also for -- it’s keeping from like hammers or boards 18 

or anything from flying over the edge, and it also 19 

doubles as a safety. 20 

 Q. Okay.  Now, earlier we saw some images of the 21 

trestle deck that didn’t have the fencing.  They’re up 22 

now.  Did that just simply show the trestle deck in the 23 

early stages of construction? 24 

 A. That’s my belief, yes. 25 
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 Q. Now, even though the trestle deck wasn’t 100 1 

percent watertight, as Mr. Melendez pointed out, it did 2 

provide effective protection to the river beneath; would 3 

you agree? 4 

 A. Yes. 5 

 Q. Now, are you aware personally of any instance 6 

in which a spill of fluid or other material actually 7 

passed through the trestle deck to the river -- the 8 

gravel bar below? 9 

 A. I’m not aware of anything going off the 10 

trestle, no. 11 

  MR. HUNGERFORD:  Okay.  Now, just to comment 12 

further on that point, you know, we did ask staff during 13 

deposition and whether or not they were aware of any 14 

leaks or spills on the trestle deck.  And they -- they 15 

answered that they were not aware of any either. 16 

BY MR. HUNGERFORD: 17 

 Q. Now, at some point, Mr. Paine, were concerns 18 

raised by Caltrans or others that the trestle deck, you 19 

know, should be sealed or made more impervious in some 20 

way? 21 

 A. Yeah.  At some point this watertightness thing 22 

developed, and, yes, they were very concerned about being 23 

watertight. 24 

 Q. And what did MCM do? 25 
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 A. Well, at first I was a little bit shocked 1 

because we’ve never had to deal with this before, but we 2 

tried a few things.  One of them was this expandable 3 

foam, which we put into the cracks here, but it doesn’t 4 

work very good because, as I discussed earlier, you’ve 5 

got very heavy equipment on a temporary structure.  It 6 

does flex and move a little bit, so that expandable foam 7 

just won’t stay there.  But you also notice that these -- 8 

the plywood -- underneath these little plywood scabs are 9 

the holes that were referenced earlier, and what they are 10 

is the picking bars in order to set those mats.   11 

  Those mats are -- we take 12 or five 12 x 12’s 12 

and we bolt them together.  There is one inch rods in 13 

three different places of those mats, and we take them 14 

and we squeeze them together.  So, every five 12 x 12’s 15 

that are -- so, it’s five feet wide, 20 feet long, that’s 16 

basically a solid mat.  And we use those picking eyes to 17 

set those mats.  And then after they’re set, then we can 18 

cover up the holes with the plywood. 19 

 Q. Now, so you added caulking, and then at some 20 

point, you know, additional concerns were raised or they 21 

persisted.  What did MCM do next? 22 

 A. The next thing we went to was the fabric, and 23 

that’s all that black stuff right there. 24 

 Q. And is that a completely impervious material? 25 
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 A. No. 1 

 Q. Okay.  Were there any -- Well, first of all, 2 

did this resolve the concerns that had been raised? 3 

 A. This resolved the concerns.  Still not 4 

watertight, in my opinion, but it seemed to appease 5 

everybody, and even though it’s a maintenance nightmare 6 

because now you’re having to deal with this fabric that 7 

doesn’t stand up to heavy equipment very good. 8 

 Q. Okay.  Now, the next group of allegations in 9 

this category deal with the use of leak protections.  The 10 

specific BMP is Caltrans Standard BMP NS13.  It says use 11 

drip pans, some sort of materials for equipment, and 12 

ensure there is an adequate supply of spill cleanup 13 

materials, drip pans places under all vehicles and 14 

equipment on docks, barges or other structures over water 15 

bodies when the vehicle or equipment is expected to be 16 

idle for an hour.  What did MCM do to comply with this 17 

requirement? 18 

 A. We ended up rigging up these hanging tarps 19 

underneath the cranes that were maintained regularly.  20 

But, again, when the -- as the BMP says, you know, it’s 21 

usually when it’s idle for an hour that you do this, but 22 

we ended up implementing the system where it’s there all 23 

the time. 24 

  MR. HUNGERFORD:  Okay.  Now, just to clarify 25 
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for the record, you know, we’ve just gone through the 1 

photographs attached to the Complaint and other 2 

photographs found fairly easily in the biological 3 

monitor’s records.  And, you know, there are -- you know, 4 

this photograph, there is other examples too, you know, 5 

really all throughout the record, you know, showing these 6 

types of BMPs in use.  And you can see, this is attached 7 

to the Complaint.  This is backhoe on the gravel bar.  8 

Obviously, you can see it’s not in use but there is drip 9 

protection underneath. 10 

BY MR. HUNGERFORD: 11 

 Q. Same here with a compressor or generator?  12 

Which one? 13 

 A. That’s an air compressor. 14 

 Q. Air compressor.  And, again, we can -- it’s 15 

more difficult to see here, but there is, you know, some 16 

tarping there and then tarping there.  Now, another group 17 

of allegations raised in this category is that MCM failed 18 

to maintain its equipment properly.  There are two 19 

Caltrans Standard BMPs that apply here.  One is NS13, 20 

which says basically to follow NS10, and if leak in line 21 

can’t be repaired, move equipment from over water.  NS10 22 

says, essentially, to inspect vehicles each day of use, 23 

repair problems immediately or move equipment from the 24 

project site.  So, Mr. Paine, what did MCM do to comply 25 
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with these BMPs? 1 

 A. Well, the first one was that we had a full time 2 

mechanic on this project.  We do not have full time 3 

mechanics on hardly any of our projects.  On this 4 

particular project we decided to have one here so that 5 

because of the high profile area, and we wanted to be 6 

able to address any sort of equipment concerns 7 

immediately.  Some of the other items that we do on a 8 

daily basis is our operators and oilers, our trained 9 

operators and oilers have to fill out an equipment 10 

maintenance log before they fire up the equipment every 11 

morning.  Every morning that equipment log goes to the 12 

mechanic onsite who checks it out to make sure if there 13 

is anything that needs to be done.  The list also goes to 14 

our main office mechanics who review the list to make 15 

sure that there is nothing wrong. 16 

  And we always have -- the maintenance area for 17 

this project was probably about a quarter mile away from 18 

the river.  It was up by our fueling facility by our 19 

office is where we did most of the mechanic work.  And we 20 

also had spill kits.  Almost every pick up on the job had 21 

a spill kit in it, and we also had the storage van, as 22 

you see in some of these pictures down here, the shed 23 

that’s down on the river bar, it also had all kinds of 24 

spill kits in it. 25 
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  And we also have a training program, and there 1 

are oilers that we have to hire through the unions, and 2 

in order to be even hired as an oiler you have to go 3 

through a training program to be -- to know how to oil 4 

and to take care of equipment. 5 

 Q. Were there any instances where you actually 6 

removed equipment from the project site? 7 

 A. Yeah.  We had -- we had one backhoe that was 8 

having some problems.  The mechanic went down there to 9 

fix it.  He did get it fixed once.  It happened again, 10 

and that piece -- that backhoe ended up being removed 11 

from the project. 12 

DIRECT EXAMINATION OF MR. BIEBER 13 

BY MR. HUNGERFORD: 14 

 Q. Now, Mr. Bieber, does your experience include 15 

working in and around heavy equipment?   16 

 A. Yes.  And, in fact, I worked my way through 17 

high school and college operating and maintaining 18 

drilling and geotechnical equipment. 19 

 Q. Okay.  And at least in your experience, is it 20 

reasonable to expect that heavy equipment will be 100 21 

percent leak free? 22 

 A. No, it is not.  In fact, because you’ve got 23 

moving equipment in contact with hydraulic fluid and 24 

everything else, the seals are not perfect, and, in fact, 25 
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I’d also like to point out one thing about the piece of 1 

equipment that the geotechnical monitor called the IR 2 

leaker, that compressor.  One thing that’s important to 3 

know about a compressor, when you compress air the water 4 

vapor in that air condenses out, compresses standard -- 5 

is a standard piece of equipment have an oil or have a 6 

watered separators to take that water out of the air so 7 

that it doesn’t get into the equipment, a jackhammer or 8 

whatever, and destroy that piece of equipment.  So, they 9 

will drip water. 10 

 Q. So, what, then, you know -- and you also 11 

mentioned you have experience as a storm water 12 

professional.  You know, what should a contractor do on a 13 

project?  What is the standard of care?   14 

 A. The standard of care is to maintain the 15 

equipment appropriately, put drip pans underneath it, and 16 

that maintenance includes if there is something like 17 

around seals you inspect them, and if you see 18 

accumulations of oil on it, you wipe it off on the 19 

surface. 20 

 Q. All right.  And there is certainly evidence 21 

that MCM followed those -- those requirements here? 22 

 A. That is correct. 23 

  MR. HUNGERFORD:  Now, I just wanted to make a 24 

comment on staff’s deposition testimony on this point.  25 
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We did ask Mr. Grady, you know, just in trying to 1 

understand, you know, the prosecution’s position, you 2 

know, what if equipment leaks but the leak is completely 3 

captured through Best Management Practices?  I mean, in 4 

that case is there a violation of the certification.   5 

And he said the answer is no, that there would not be a 6 

violation of certification in that case. 7 

  Now, lastly for this category there are a 8 

number of photographs here that have been offered by the 9 

prosecution to support the allegations, you know.  Our 10 

view on this, as much as they are with some of the other 11 

photographs that Caltrans brought up, you know, we just 12 

have a photograph to go on and not really much else.  So, 13 

we’re left to make assumptions as far as, you know, 14 

what’s -- and here we have two buckets full of rocks, you 15 

know.  The supposition is is that this is stained with 16 

some sort of fluid oil.   17 

  Maybe it is, maybe it isn’t, but we really 18 

don’t have that information in front of us.  We don’t 19 

know where the rocks were taken from when they were 20 

collected, you know, why there were on this location, 21 

where even this location is.  You know, we don’t have the 22 

biological monitor who took the photograph to interview.  23 

So, we’re just left making assumptions.  I don’t think 24 

that that is adequate to satisfy the substantial evidence 25 
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standard and to justify, you know, a 10, 20 or 30,000 1 

dollar violation.  We have precisely the same situation 2 

here.  We have simply a photograph of some sort of 3 

wetness or staining on the rocks, nothing more.   4 

  And, finally, this is similar or maybe the same 5 

photograph that Caltrans had up.  We have a spot on the 6 

road.  Not sure what it is, where it is, who put it 7 

there, how it got there or whether it was cleaned.  I 8 

don’t believe this qualifies as substantial evidence that 9 

would allow civil liability.  So, finally, concluding for 10 

this category we talked about the trestle deck, the fact 11 

that it did provide effective protection to the river, it 12 

wasn’t required to be waterproof, that was not a 13 

requirement of that BMP, but MCM did respond and provide 14 

additional protection from caulking and fabric when 15 

requested. 16 

  We have an equipment leak recorded, but we also 17 

have, you know, evidence that MCM had a full time 18 

mechanic onsite made daily inspections, had a checklist 19 

and a procedure for making sure the equipment didn’t 20 

leak, and when a backhoe had a problem we removed it from 21 

the project.  And, finally, we don’t think that spots on 22 

the ground can support civil liability. 23 

  So, the next category is slag discharge 24 

allegations.  This is Category C in the Complaint.  And 25 
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this set of allegations focuses essentially on welding 1 

and cutting practices.  We’ve already heard a little bit 2 

about that today. 3 

BY MR. HUNGERFORD: 4 

 Q. Mr. Bieber, please briefly describe your 5 

experience with welding and cutting. 6 

 A. Well, among other things, I’ve also -- when I 7 

was in my late teens was formerly trained as a welder.  8 

There is a reason I’m a geologist. 9 

 Q. Okay.  And so can you give just a little bit of 10 

background on the welding and cutting process? 11 

 A. Yeah, basically, welding and cutting are two 12 

separate processes.  In this case, you’re seeing welding 13 

going on here.  Welding is the joining of two similar 14 

materials, usually using heat, and there is frequently 15 

some kind of a filler material introduced into that -- 16 

into the welded area to make up for the gap in it.  17 

Cutting is a process where, for instance, the piece of 18 

steel is cut apart.  You’re using essentially an 19 

abundance of oxygen and a flame to burn through that 20 

material, and you’re actually burning through it to cut 21 

it. 22 

 Q. And so what do you believe is being shown in 23 

this photograph? 24 

 A. As I stated earlier, it looks like there is 25 
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welding going on based on the equipment. 1 

DIRECT EXAMINATION OF MR. PAINE 2 

BY MR. HUNGERFORD? 3 

 Q. Okay.  Mr. Paine, where is this worker perched? 4 

 A. Right in this picture he is between two of the 5 

strainers that are supporting the wood deck for the 6 

trestle.  7 

 Q. And how much time would he spend in this 8 

location? 9 

 A. At that particular spot, he’s going to be there 10 

a couple of minutes to weld that little tab on there.  11 

And that’s what that tab right there is one of the tabs 12 

that you can’t weld ahead of time because you can’t put 13 

the location in until after you set the beams.  Once the 14 

beams are set, then you can weld it in. 15 

 Q. Okay.  Now, does -- I’m assuming that welding, 16 

you know, at heights, you know, on the trestle deck does 17 

present some safety issues? 18 

 A. Yeah, this is -- to build these kind of 19 

structures, it’s typically leading edge work and you have 20 

to remember that when you’re first building it there is 21 

nothing there.  So, there is nothing to hold onto, and 22 

these fellows that are doing this work have to wear this 23 

protective gear.  They’ve got to wear this hardhat, this 24 

helmet that’s got a little window in it that’s dark glass 25 



 241

so that it protects their eyes when they’re actually 1 

doing the welding, and they’ve got to have welding 2 

gloves, they got to have harnesses, they’ve got to have 3 

lanyards to tie off to these beams.  They’re moving 4 

around welding these little tabs here, here, there, 5 

everywhere, and it’s very difficult to be able to do all 6 

that and still -- and weld.  You got welding leads in one 7 

hand, and you’ve got to be able to hold on with the 8 

other. 9 

 Q. So, again, how many -- in all the bridges that 10 

MCM has built, you know, which we know has been a lot, 11 

how many times have you guys ever been required to, you 12 

know, fully contain welding sparks and slag? 13 

 A. Prior to this project, I’ve never been asked to 14 

catch sparks. 15 

 Q. And so, in your experience, you know, 16 

containment on that level, you know, has not, at least up 17 

to this project, been custom practice in the bridge 18 

building industry? 19 

 A. Never. 20 

 Q. Can you think of any other bridges, you know, 21 

before or since that would be good examples where 22 

containment hasn’t been required? 23 

 A. I personally have done about 10 projects in 24 

Humboldt and Mendocino Counties, including the Noyo 25 
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Harbor Bridge in Fort Bragg, which was over the bay.  I 1 

worked on the Van Dusen Bridge, which was over the Van 2 

Dusen River.  I worked on the Bear Canyon Creek Bridge in 3 

Garberville, which goes over the same river, and on none 4 

of those projects, which are all fairly recent, none of 5 

them did we ever have to catch sparks. 6 

 Q. Now, on this project, were you aware of any, 7 

you know, specific requirements or BMPs at the outset 8 

that applied to the required contain of sparks or slag? 9 

 A. None. 10 

DIRECT EXAMINATION OF MR. BIEBER 11 

BY MR. HUNGERFORD: 12 

 Q. Okay.  Mr. Bieber, would you see sparks coming 13 

here and presumably falling below -- what exactly would 14 

these sparks be? 15 

 A. These sparks would be the molten material that 16 

is generated during the welding or cutting process.  That 17 

material is primarily steel, which is essentially the two 18 

primary components in steel are iron and carbon. 19 

 Q. Okay.  Would all of these sparks actually make 20 

their way to the river or the gravel bar? 21 

 A. No, they would not, because in -- the heat 22 

involved, they’re essentially -- a lot of them are 23 

burning up in air. 24 

 Q. Okay.  Now, the toxicity or the potential 25 
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toxicity of welding slag is something that’s been raised 1 

here.  Let me just ask you -- Well, first of all, let me 2 

refer you or everyone to this deposition testimony.  We 3 

actually, again, asked staff during deposition, you know, 4 

whether there was any evidence that, you know, welding 5 

slag, if introduced into a water body, would have any 6 

toxic effects.  And the answer was no, other than it 7 

might be considered sediment once it was there.  Would 8 

you agree, first of all, that welding slag, you know, 9 

would not be toxic to a water body? 10 

 A. I’m not aware of toxic effects to water bodies 11 

from welding slag. 12 

 Q. Okay.  What about the statement that welding 13 

slag would have the same basic effect as sediment? 14 

 A. I disagree with that statement, and the reason 15 

I do is because most sediment is made up of relatively 16 

light hydro-dynamically light particles of clay and silt, 17 

whereas welding slag is primarily made up of much heavier 18 

particles of steel.  It’s like the black sand you find in 19 

stream channels, there is a reason that black sand 20 

accumulates, for instance, in stream channels.  It’s 21 

heavy.  It concentrates.  It stays on the bottom. 22 

DIRECT EXAMINATION OF MR. PAINE 23 

BY MR. HUNGERFORD: 24 

 Q. Okay.  Now, Mr. Paine, we have heard already 25 
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that there were some concerns raised about welding sparks 1 

and slag, and that there was, you know, the desired 2 

expressed to contain these on a greater level.  What did 3 

MCM do to respond to those? 4 

 A. After the initial resistance, because of what 5 

I’ve already stated about the safety issue, we did try to 6 

catch as many sparks as possible by hanging five gallon 7 

buckets, like you see in this picture here, while we were 8 

rigging up plates that would hang from the beams as best 9 

as we can, but it’s -- the physicalities of it all are 10 

just -- it’s very tough to do. 11 

 Q. Okay.  So, this provided some protection, but 12 

I’m assuming not complete protection or complete 13 

containment or capture? 14 

 A. That’s correct. 15 

 Q. Okay.  Clean up, something that we should talk 16 

about.  MCM did, I’m assuming, have a cleanup and 17 

maintenance program across the site, right? 18 

 A. Yeah.  My understanding of the BMP is that when 19 

you’re done with an operation you go clean it up.  And 20 

that basic understanding has been manipulated into 21 

cleaning up your operations almost as immediately as they 22 

happen.  And when you’re building a big project like 23 

this, it gets to be pretty tough to do, because you end 24 

up doing more cleanup than work.   25 
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  So, our basic way to handle this is towards the 1 

end of the day our crews are picking things up.  On this 2 

particular project, we also ended up having -- we hired a 3 

specific person, a laborer, to do nothing but cleanup.  4 

That was their sole purpose on this project was to go 5 

around the job and cleanup.  That has never happened on a 6 

project prior to this one, and I don’t believe it’s 7 

happened since. 8 

 Q. Okay.  So, let’s talk just about welding slag.  9 

You know, with welding slag, you know, this material you 10 

see on the bottom, would this have been something that 11 

this laborer would have cleaned up or someone else would 12 

have cleaned up? 13 

 A. He’d clean it up by picking it up or putting it 14 

in a five gallon bucket and flying it out of there. 15 

 Q. Does it come off fairly easily? 16 

 A. Yeah, you can chip it off or pick it up with 17 

your hand after it’s cooled off. 18 

  MR. HUNGERFORD:  Okay.  Now, finally, I just 19 

want to comment just on some of the -- again, some of the 20 

photographs that have been offered in support of the 21 

violations.  You know, we have the same basic approach.  22 

We have a number of photographs that, you know, are just 23 

entirely without context.  This would be one of them.  We 24 

don’t know whether -- you know, where exactly this 25 
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photograph is taken.  You know, it does appear to show 1 

welding slag.  We don’t know when it was deposited or 2 

what date this would correspond to.   3 

  I believe the practice followed by prosecution 4 

was to, whatever the date was of the photograph, to 5 

assume that was the date of, you know, the alleged 6 

discharge.  But during deposition we certainly noted that 7 

there is a possibility that some of these dates could be 8 

duplicative simply because, you know, the material could 9 

have been there from the day prior and recorded in a 10 

separate document.  This would be another example.  We 11 

have a small section from a -- from a log stating that, 12 

“Gary came to the jobsite, pointed out that welding slag 13 

remaining on the riverbed needed to be cleaned.  James 14 

Hamm came later, promised to arrange labor cleaning.”  I 15 

don’t believe that that establishes a violation, and we 16 

certainly don’t have any additional information to 17 

support this allegation. 18 

  And, finally, we have a photograph of a worker 19 

cutting what appears to be a large corrugated metal pipe, 20 

and this was a welding slag violation.  But, you know, as 21 

we confirmed during deposition, there is no actual 22 

evidence of welding slag on the gravel bar from this 23 

activity.   24 

  Finally, a couple of photographs.  These are a 25 
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little difficult to see.  This is an October 30, 2006 1 

allegation.  It’s based on two photographs.  The first 2 

one on the left shows, and it’s difficult to see in this 3 

-- in the image, there is a large kind of metal piece 4 

that is in the water here.  I’m going to advance this 5 

forward just one just so that we can -- this is another 6 

image of that.  And this has been offered as evidence of 7 

a violation. 8 

BY MR. HUNGERFORD: 9 

 Q. Mr. Paine, what is that large red piece? 10 

 A. That large metal piece right there is part of 11 

the shoring that we had to implement in order to get 12 

those foundations built, and it got stuck underneath the 13 

foundation, and it was later removed when the foundation 14 

was removed. 15 

 Q. So, it’s actually part of the construction? 16 

 A. Yes. 17 

  MR. HUNGERFORD:  And then, of course, we have 18 

an image of what may be a piece of metal on the right, 19 

and with some of the other photographs.  We don’t really 20 

have any context for that.  This is from October 31st.  21 

Again, we have two images of exactly -- oh, I’m sorry.  22 

We have two images of exactly the same piece of metal 23 

photographed the day before, which, as Mr. Paine just 24 

testified, is actually part of the construction.  I would 25 
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liken it to a shim, I suppose.  And then on the left we 1 

have an image that may or may not be rust flakes, but, 2 

again, all we have is the image to go on. 3 

  So, we believe we can reach a number of 4 

conclusions in this category.  One is the complete 5 

containment of welding and cutting material wasn’t 6 

required either by any specific project requirement or by 7 

industry custom and practice.  This was certainly a new 8 

requirement applied to this project, which MCM hadn’t 9 

experienced before.  But, you know, when those concerns 10 

were raised, MCM responded.  They used buckets and 11 

blankets where they could.  It didn’t capture everything 12 

100 percent, but it was the best BMP that they could come 13 

up with that type of leading edge work.  We also talked 14 

about the fact that welding and cutting material is non-15 

toxic, and there is no evidence of any impacts to fish or 16 

beneficial uses.   17 

  And, finally, just a comment on MCM’s cleanup 18 

program.  We’ll get into this a little bit later, but I 19 

think it is worth noting that, you know, unlike other 20 

projects, we hired a full time employee to clean up 21 

debris around the site, including welding and cutting 22 

material. 23 

  So, the next category is turbid discharge 24 

allegations.  This is Category D under the Complaint, and 25 
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this is based on -- most of these allegations here are 1 

based on particular facts scenario that involved the 2 

construction of the CMPs, also called Corrugated Metal 3 

Pipes.  Just a little bit of background, you know, as 4 

noted by I believe in the prosecution’s case in chief, 5 

one of the issues that came up in deposition was, if you 6 

have natural in stream settlements that are disturbed, 7 

and those create some turbidity, is that something that 8 

violates the certification.  And the position reached by 9 

the prosecution is that they aren’t.  So, originally, we 10 

had, I think, 15 violations in this category, and they 11 

removed 10 of them, and we’re now down to five, and so 12 

we’re going to focus on those individual five. 13 

BY MR. HUNGERFORD: 14 

 Q. So, Evan, can you just explain briefly what a 15 

CMP is? 16 

 A. CMP is an acronym for Corrugated Metal Pipe. 17 

 Q. And what function does it serve here for this 18 

project? 19 

 A. What we were using it for was basically a 20 

temporary shoring system, because the terrain here is 21 

probably some of the most difficult that I’ve ever had to 22 

deal with is trying to build a foundation in.  You’re 23 

sitting on top of a solid rock layer, and some places is 24 

covered up by a little bit of water and some places it’s 25 
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covered up by water and gravel.  But as I stated earlier, 1 

it is imperative to get down to that solid rock layer to 2 

support the kind of waste that we were looking at. 3 

 Q. Now, are there any techniques for creating 4 

foundations in a river that you guys weren’t allowed to 5 

use on this project? 6 

 A. Well, on a typical -- when you’re doing typical 7 

river work, and you have to work on a river, what you 8 

normally end up doing is driving sheets -- sheet pile 9 

around the perimeter of the foundation you want to build, 10 

and then you go inside and you’re in this containment and 11 

hog it all out.  On this project, you’re not allowed to 12 

drive pile, you’re not allowed to vibrate pile, you’re 13 

not allowed to redirect the river, you’re not allowed to 14 

block the river, and here we are dealing with a solid 15 

rock foundation -- solid rock that’s under water and 16 

gravel.  So, it presented a very tough challenge. 17 

 Q. And so, I mean, if I can -- it sounds like it’s 18 

an iterative process that we can see here where, you 19 

know, you try to fit the CMP to the river bottom, and 20 

then cut it and then put it down and re-cut it. 21 

 A. Yeah, we’d fly it in where we needed to cut it.  22 

We’d set it down on the river bar.  They’d mark the 23 

contours of the rock.  They’d take it back out.  They’d 24 

cut those contours.  They’d fly back in, make sure it was 25 
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good, do whatever modifications, and get it set in over 1 

the rock.  And then at point they could get in there and 2 

bag it around the bottoms and seal it off.  And then we 3 

poured a leveling pad in there because we got those big 4 

steel plates for the trestle posts, get the leveling pad 5 

in there, and then the next thing you do is drill through 6 

into the rock so you can anchor everything down. 7 

 Q. And let me ask you about pouring the concrete.  8 

You know, it’s important, I take it, that the foundation, 9 

you know, the seal against the bottom of the river, you 10 

know, would be secure and that there would be no leaks, 11 

right? 12 

 A. Yes. 13 

 Q. And what are we seeing here? 14 

 A. What they’re -- the gravel is coming from the 15 

truck up on the trestle.  They’re pouring it into a 16 

hopper that they fly down with a crane.  They’ve got the 17 

BMP under there to catch any drool that might come off 18 

the hopper.  They’re flying down the CMP, that they pull 19 

on the bar and it pours the grout inside that CMP, which 20 

they, then, level off. 21 

 Q. Now, this explains -- this is a quote from -- 22 

it’s our Appendix 46.  It’s a September 16, 2006 report 23 

to the Regional Board, and describes basically the 24 

process that MCM went through to make sure there was an 25 
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adequate seal on the bottom of the CMP with the river -- 1 

with the river bottom.  What exactly did you use, Evan, 2 

to try to, you know, create that seal? 3 

 A. Well, the seal we used was the sandbags or 4 

gravel bags, and then the material we used was the 5 

material from the river bar, because we didn’t want to 6 

introduce anything new.  So, we’d fill the bags, and we’d 7 

sack around the edge and any irregular contours. 8 

 Q. Okay.  Now, this is the first one.  With that 9 

background, I mean, let’s just turn to the individual 10 

allegations.  First, we have a September 9th allegation, 11 

and this was that drilling debris created turbidity.  12 

First of all, what is -- what would drilling debris be? 13 

 A. The original permit anticipated drilling huge 14 

piles to support these trestles.  The drilling that we’re 15 

doing here is a little -- is a one inch diameter hole 16 

that drilled through that leveling pad down into the rock 17 

so we could grout that rod in.  In the process of doing 18 

it, sometimes that bit would get stuck.  If there was a 19 

little pea sized gravel that got down inside that hole, 20 

it would bind up that bit and that bit would get stuck.  21 

And I believe what you’re seeing here is he’s trying to 22 

blow that little gravel out so that he can get the bit 23 

back out of the hole. 24 

 Q. Okay.  Now, look at the photograph, and I 25 
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believe the allegation here is that the, you know, 1 

airborne material is creating the debris.  But one thing 2 

I just noticed looking at the photograph is the fact that 3 

the direction -- apparent direction of the airborne 4 

debris, and the direction of the plume, they’re going in 5 

two opposite directions.  And it occurred to me, could we 6 

also be seeing, given that this is a drilling activity, 7 

you know, a vibration of the sediments on the bottom of 8 

the CMP? 9 

 A. Yeah, I think it very could be -- very well 10 

could be. 11 

 Q. Now, this is something that came up a little 12 

earlier, and this is factually, I think, one of the more 13 

complicated situations that we tried to unravel, looking 14 

through the record, that the allegation is basically 15 

this, that there were, as noted, a number of crossings 16 

across the river by heavy equipment, and that on one of 17 

those occasions that equipment wasn’t clean as it should 18 

have been, and the allegation is is that there was, you 19 

know, some forms of sediment that came in on the 20 

equipment from outside of the river itself, and, 21 

therefore, violating the certification. 22 

  Mr. Paine, let me ask you first, what Best 23 

Management Practices did MCM have in place to make sure 24 

the equipment was clean before river crossings? 25 
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 A. You got to wash the equipment, but you’ve got 1 

to do it at least 50 feet away from the river. 2 

 Q. So, how would one do that?  I mean, physically, 3 

what would happen? 4 

 A. They would get the equipment close, they’d get 5 

like a pressure washer over there or a water truck, and 6 

they would hose it off and blast it down. 7 

 Q. Okay.  And on this particular occasion, I guess 8 

I could just ask you, do you have any information that 9 

MCM didn’t apply those best management practices on this 10 

September 22nd -- 11 

 A. No. 12 

  MR. HUNGERFORD:  So, all we have to go on is 13 

really the photographs, and there is a URS report that’s 14 

in the record.  And that’s, you know, our Appendix 50.  15 

And I think the only thing I can offer to the Board here 16 

is just, you know, we’ve looked at the URS report, first 17 

of all, putting aside that it’s, you know, multiple 18 

layers of hearsay, because it’s, you know, a written 19 

report of someone recording a written report of someone 20 

else.  But putting that to the side, the actual contents 21 

indicates that the biological monitor who is making the 22 

report might not have been actually present prior to this 23 

equipment crossing and crossing over the river, and so 24 

wasn’t actually able to tell whether or not the equipment 25 
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was pre-cleaned.  They made an assumption that it was, 1 

and I’m assuming because of the amount of turbidity that 2 

this crossing created, but that’s not something that’s 3 

clearly shown by the record. 4 

BY MR. HUNGERFORD: 5 

 Q. Now, Evan, I want to talk about this September 6 

29, 2006 allegation, and this is something that came up 7 

in the prosecution’s case in chief.  This is an 8 

allegation that during placement of the concrete and the 9 

CMP that there wasn’t a good seal on the bottom of the 10 

river and the concrete escaped.  Can you explain briefly 11 

what happened here? 12 

 A. We had six foundations in the actual water, and 13 

the first two went in beautifully.  There was no 14 

problems.  It was kind of a new concept in how we’re 15 

getting these things in there, and it worked great.  But 16 

as I mentioned earlier, as we started moving upstream, 17 

the rock started dipping down into the river, and as it 18 

got deeper now we’re having to deal with a little bit 19 

more water.  The first two were probably within a foot or 20 

two or water.  The next two were probably three to five 21 

feet down in water, and in that process, when we were 22 

doing those -- getting them sandbags in, the guys are 23 

wading around in the water and kicking up the sediment 24 

that’s down on the river bar.  And -- 25 
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 Q. And I think we can see here, and this is why I 1 

included this photo, that, you know, the river bottom 2 

kind of dips down making it, you know, deeper here, and 3 

maybe a little bit more difficult to create a seal; is 4 

that right? 5 

 A. Yes. 6 

 Q. So, you -- MCM obviously had, you know, 7 

measures in place to prevent a leak of concrete, and I’m 8 

assuming it was as important for you guys to make an 9 

effective foundation as anyone. 10 

 A. Well, I got several interests in making a good 11 

foundation.  One, it’s got to support all the weight.  12 

The second thing is is I’m from Humboldt County.  I was 13 

born in Garberville.  I’ve got family that still swims in 14 

this river.  I grew up swimming in it all my young life, 15 

and it’s imperative that we keep the river clean.  And so 16 

I want a good foundation because that’s what I need to 17 

support my bridge, and I want a good foundation, a clean 18 

foundation, because my family still swims in this river.  19 

 Q. So, this is, I guess I would characterize this 20 

as just an accidental leak that occurred notwithstanding 21 

the fact that you had, you know, Best Management 22 

Practices in place to prevent these leaks? 23 

 A. Yes. 24 

 Q. And did it happen again? 25 
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 A. No. 1 

  MR. HUNGERFORD:  Now, again, we have a second 2 

September 29th allegation, and this is the one involving 3 

the possible algae discharge, the possible cement 4 

discharge.  And, you know, I’ll just read from the log, 5 

you know, while trying to reattach the contract that 6 

worked around the CMP, standing on sandbags.  The plume 7 

was evident, but how much was concrete and how much was 8 

algae is hard to determine.   9 

BY MR. HUNGERFORD: 10 

 Q. Given that someone was standing on sandbags, 11 

was there, you know, Mr. Paine, another explanation for 12 

what might have created a plume in this case? 13 

 A. Well, as I said, I grew up swimming in this 14 

river, and everybody knows when you’re walking down the 15 

river bar there is always a layer of sediment that it 16 

turns the river bars white in many cases, and just 17 

walking on it it just kicks up mud.  If you walk across 18 

the river in your bare feet you’re going to kick up a 19 

plume. 20 

 Q. Okay.  What were the sandbags filled with? 21 

 A. The sandbags were filled with the sand and the 22 

gravel from the river bar. 23 

 Q. Okay.  And so, it’s certainly possible that 24 

just by standing on sandbags themselves, that would have, 25 
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you know, forced out some sediment and created a plume? 1 

 A. It’s very possible. 2 

 Q. We don’t have any photographs showing this 3 

particular event.  Mr. Grady has included on the 4 

prosecution presentation a number of photographs from 5 

this day showing what might or might not be this event or 6 

that might be the event you referred to a moment ago, 7 

also on September 29th, but for this particular one we 8 

didn’t have any photographs.  So, it’s all we’re left 9 

with. 10 

  Now, on January 5, 2007, there was an 11 

allegation of a rupture of an aerial line suspended over 12 

the river.  Do you have much information on what happened 13 

here, Mr. Paine? 14 

 A. Just not -- just what it says. 15 

 Q. Which is essentially that there was -- it was 16 

nighttime, there was a suspended line, it held gray water 17 

and it cracked and water leaked out? 18 

 A. Yeah, I believe it was during the winter when 19 

it froze. 20 

 Q. Would it be best to characterize this as an 21 

isolated event that didn’t happen again? 22 

 A. That is correct. 23 

  MR. HUNGERFORD:  Okay.  So, again, I think we 24 

can reach a number of conclusions from this category, 25 
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Category D.  We have five different events, and for each 1 

one of them we’ve, you know, put forth what we believe 2 

actually happened here.  On September 9th we think that 3 

turbidity was created by vibration of in stream 4 

sediments.  September 22nd, we know that we had a BMP in 5 

place for pre-cleaning of equipment, and I don’t think we 6 

have an adequate record that would allow us to conclude 7 

that we didn’t follow that here.   8 

  September 29th, there is two of them involving 9 

cement.  The first one, you know, we know that a cement 10 

leak occurred.  The question, I think, is whether or not 11 

there is any, you know, failure of MCM to apply 12 

appropriate BMPs, and I think that the testimony is clear 13 

that there wasn’t, and it didn’t happen again.  September 14 

29th we have a vague allegation involving turbidity from 15 

possibly algae, possibly sediment.  And then, finally, on 16 

January 5th, an isolated accidental rupture of the water 17 

line. 18 

  So, next, Appendix E deals with insufficient 19 

turbidity measurements.  And we’ve already talked about 20 

this category of violation, so we’ll try to make it as 21 

brief as possible.  This relates to how turbidity 22 

monitoring took place within the river.   23 

DIRECT EXAMINATION OF MR. BIEBER 24 

BY MR. HUNGERFORD: 25 
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 Q. Mr. Bieber, let me ask you a couple of 1 

questions.  As a storm water professional with experience 2 

in turbidity monitoring, you have experience in applying 3 

turbidity measurements, right? 4 

 A. I do. 5 

 Q. Okay.  And you’ve read the standard in this 6 

certification up there? 7 

 A. I have. 8 

 Q. And it says the standard is 20 percent above 9 

background 100 feet downstream from the source.  And in 10 

that event, then you apply additional or better BMPs? 11 

 A. Correct. 12 

 Q. Now, in a situation like this involving the 13 

construction of a major bridge in a river, I mean, you 14 

would expect, I think, that there would be many, many, 15 

you know, instances of minor turbidity.  You know, 16 

someone drops a hammer in the river, someone, you know, 17 

walks across the river.  I mean, there is enumerable 18 

situations where that could come up. 19 

 A. Correct. 20 

 Q. Okay.  Now, in those situations, would visual 21 

measurements be an appropriate method for determining 22 

whether or not the receiving water standard has been 23 

violated? 24 

 A. It can be. 25 
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 Q. Now, what we’ve done here is just to collect a 1 

number of statements that are in the record.  These are 2 

all from the biological monitoring reports just kind of 3 

giving a flavor for what sort of measurements were taken.  4 

You know, October 16th, you know, we have an 8 x 3 foot 5 

plume that lasts for 15 minutes.  On the 18th we have a 25 6 

x 6 foot plume for about 20 minutes.  On the 20th, a 2 x 4 7 

foot plume for about five minutes, and then we have an 8 

Attachment K report to the Regional Board which recorded 9 

a 20 foot plume that lasted for about two minutes, and 10 

also notes the discharge is monitored by a biologist who 11 

confirmed that background turbidity levels were not 12 

increased as measured from a point 100 feet downstream. 13 

  Now, Mr. Bieber, these show visual measurements 14 

taken and recorded for relatively small events; would you 15 

agree? 16 

 A. As well as an event that was also a 17 

Nephelometric Turbidity Meter to record the event. 18 

 Q. Okay.  Now, for these types of small events, I 19 

mean, do you believe that visual monitoring is an 20 

appropriate method for complying with, you know, a 21 

standard such as we have in the certification? 22 

 A. Yes, and especially in that instance where they 23 

clearly use an NTU meter to look at some of the events.  24 

And the reason I say that is essentially you can use the 25 
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NTU meter to establish what amounts to an exposure 1 

assessment, if you will, which is a standard 2 

environmental practice for all types of things.  But 3 

where if you see an event you measure that event with 4 

your standard whatever, in this case an NTU meter, to see 5 

whether there is a discharge that exceeds the standard at 6 

your point of compliance, 100 feet downstream. 7 

  You can assess -- you can see the size of that 8 

plume.  For instance, in the last instance, the 20 foot 9 

long plume lasting two minutes measured 100 feet 10 

downstream, no effect.  It is very reasonable, and, in 11 

fact, I would consider it a common practice, too, if you 12 

see a smaller discharge than that, a plume two feet by 13 

six feet that you’ve already established that a larger 14 

plume, a 20 foot plume, has not established an exceedance 15 

of your standard, that a smaller plume is not likely to 16 

either.  You essentially have established that the larger 17 

one doesn’t deviate so that you can reasonably say a 18 

smaller one will not either.  And in that case, visual 19 

monitoring, I think, is entirely appropriate. 20 

  MR. HUNGERFORD:  I also just want to make -- 21 

interject quickly that, you know, we did again ask staff 22 

during deposition, and just asked them to confirm that 23 

there were visual observations made, and that those 24 

resulted in estimates regarding the size, length and 25 
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duration of plumes, and that there really isn’t any 1 

dispute on that point.  The question is really whether or 2 

not an NTU meter needed to be used for every single 3 

turbidity event, no matter how small.  Now, Mr. Bieber, 4 

briefly, what is an NTU meter? 5 

 A. And NTU meter, a Nephelometric Turbidity Meter 6 

is a device that uses light or the attenuation of light 7 

through a sample of water to determine how much sediment 8 

is suspended in it.  There are also other means for 9 

accomplishing the same thing, a Jackson Turbidity Meter 10 

being one, the Secchi disk that was already mentioned 11 

being another one.  But, essentially, you’re shining a 12 

beam of light through that sample of water, and you’re 13 

saying the light is attenuated by a certain amount and 14 

that correlates to a certain impairment to the water, a 15 

certain amount of turbidity.  Use a standard that is 16 

typically distilled water that should have zero turbidity 17 

to calibrate it. 18 

 Q. And it would have been typical on a project 19 

like this to have an NTU meter present, wouldn’t it? 20 

 A. It would have been typical, yes. 21 

 Q. And these -- again, these are images from the 22 

biological monitor that we’ve collected, you know, 23 

showing an NTU meter there being used there again and 24 

again.  So, we have a clear record that an NTU meter was 25 
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used.  Now, Mr. Bieber, having reviewed, you know, kind 1 

of the photographs and the record, do you have an 2 

understanding for how the NTU meter was used on this 3 

particular project? 4 

 A. I believe I do. 5 

 Q. What is that? 6 

 A. It’s my understanding that when they saw an 7 

event that they thought would be in exceedance of their 8 

standard or would approach that standard, basically the 9 

20 percent or greater at the point of compliance 100 feet 10 

downstream, they would use their turbidity meter to 11 

determine whether they did or did not have an excessive 12 

discharge of sediment. 13 

 Q. Okay.  Now, you’re aware of allegations here 14 

that an NTU meter needed to be used for every turbidity 15 

event, however small? 16 

 A. I am aware of that. 17 

 Q. Now, in this case, I think what we’ve seen is 18 

that an NTU meter was one of the (inaudible) of turbidity 19 

measuring and monitoring practices used in this project, 20 

that for small events that clearly wouldn’t meet 20 21 

percent and 100 foot standard, you know, visual 22 

monitoring was something that was used.  And then for 23 

larger events, particularly situations where you knew 24 

that there would be turbidity created, then an NTU meter 25 
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was used.  Is that more or less a fair characterization? 1 

 A. That is my understanding. 2 

 Q. Do you think that that type of use of turbidity 3 

meter and visual measurements is consistent with the 4 

standard of care and the custom of practice? 5 

 A. I do. 6 

  MR. HUNGERFORD:  Okay.  Now, we did ask 7 

Mr. Grady during deposition, you know, whether there is 8 

anything in the certification that stated that field 9 

turbidity measurements had to be used by NTU meter.  Now, 10 

I know that the argument here is that field turbidity 11 

measurements can’t be taken by anything other than an NTU 12 

meter, but I don’t think that that offers enough guidance 13 

to contractors and others working on the job, 14 

particularly when the custom and practice is that other 15 

forms of turbidity monitoring can be used, you know, for 16 

minor situations.   17 

  And so I also asked, Mr. Grady, whether or not 18 

there is anything in the certification or elsewhere that 19 

would provide guidance that the only way of taking field 20 

turbidity measurements is with an NTU meter, and he could 21 

not site for me any guidance.   22 

  So, our conclusions to these, that visual 23 

turbidity monitoring was an appropriate method for minor 24 

events and consistent with custom and practice.  NTU 25 
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meter, of course, was used for the larger events and was 1 

not at all times mandated by the certification. 2 

  Turning to Appendix F, improper disposal, 3 

cement waste allegations.  Here we have a number of 4 

allegations involving cement waste.  Mr. Paine, to begin 5 

with the first one, there are two instances where water 6 

was pumped from a CMP to Isolated Pool B after coming 7 

into contact with wet cement, and then recorded up here.  8 

And I’ll just paraphrase them for you.  In both instances 9 

they say that water was pumped in order to prevent 10 

contact water from overflowing into the river.  Do you 11 

see that? 12 

 A. Yes. 13 

 Q. Now, let me ask you first, would MCM normally 14 

have pumped cement contact water into the dewatering 15 

basin on the gravel bar? 16 

 A. No. 17 

 Q. The fact that it was done in these instances, 18 

at least going on the records, would suggest there was 19 

some sort of emergency or unexpected event, right? 20 

 A. Yes. 21 

 Q. Do we know how much water was pumped on either 22 

occasion? 23 

 A. No. 24 

 Q. I’m assuming that it would have been a 25 
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relatively small amount because the CMPs probably only 1 

hold so much. 2 

  MR. JENSON:  He already said he didn’t know.  3 

Object. 4 

  MR. HUNGERFORD:  Well, he does know the size of 5 

the CMP and how much water it could potentially hold. 6 

  THE WITNESS:  The CMPs are five foot diameter  7 

-- five or six foot diameter, and you’re talking about 25 8 

gallons, 50 gallons, something in that neighborhood. 9 

BY MR. HUNGERFORD: 10 

 Q. Now, Mr. Bieber, asking a question from a water 11 

quality perspective, you know, would a small amount of 12 

water pumped into the dewatering basin from a, you know, 13 

small amount of contact water, would that present any 14 

particular water quality concerns? 15 

 A. In all likelihood, in this scenario, no. 16 

 Q. And it certainly -- given the option of either, 17 

you know, pumping to the dewatering basin or letting it 18 

overflow in the river, this probably seemed like sound 19 

judgment? 20 

 A. Certainly the lesser of two evils. 21 

 Q. I want to turn to a September 7th -- or I’m 22 

sorry, September 8th violation involving September 7th log.  23 

Here we just have a little snippet from a daily report 24 

saying that water was tested for Ph, treated with 25 
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muriatic acid and pumped to the settlement basin.  I 1 

think the only thing we can say about this is we don’t 2 

know anything beyond what’s stated in this report.  We 3 

don’t really know that circumstances surrounding this 4 

event, and I don’t think that without any corroboration 5 

that we can -- we can establish a violation. 6 

  Next, there are two reports of tool cleaning on 7 

August 29th and September 29th.  The allegations are that 8 

tools that were used in the placement of concrete were 9 

cleaned out in a footing excavation.  Mr. Paine, let me 10 

ask you first, did MCM have a Best Management Practice 11 

for concrete tool cleaning? 12 

 A. We had a huge washout pit up away from the 13 

river, about a couple 100 yards away that where most of 14 

the washout was supposed to occur. 15 

 Q. And do we have any -- do you have any, I mean, 16 

personal knowledge of these events? 17 

 A. No. 18 

 Q. Do we know whether or not this was actually an 19 

uncontained cleanout?  Is it possible it could have been 20 

contained somewhere? 21 

 A. I know we had several coffer dams going at the 22 

same time, but so I don’t know. 23 

 Q. So, again, we have a situation where we really 24 

don’t know that much.  It’s possible it could have been 25 
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contained, it’s possible that it wasn’t, but the record 1 

really doesn’t disclose. 2 

  Finally, we have the image that we’ve seen 3 

earlier, a September 13th photograph of concrete cement.  4 

Mr. Paine, do you think this shows concrete cement -- I’m 5 

sorry -- concrete waste? 6 

 A. I’m not sure.  I think it could be when we were 7 

dewatering the coffer dams and it was -- you know, the 8 

volume of water while we’re just doing the dewatering is 9 

fairly extensive, and as we know -- as I know, living on 10 

the river that water has a sediment in it, and if you put 11 

a lot of dewatering in one place that sediment is going 12 

to build up.  I think that’s what it is. 13 

 Q. Okay.  And the image on the bottom, that’s from 14 

the biological monitor’s records.  That shows the sort of 15 

sediments that tend to accumulate in this river? 16 

 A. Yeah, that’s a perfect example of it.  That’s 17 

there naturally. 18 

 Q. So, you know, another explanation for what this 19 

material is is that it would have been the outflow into 20 

Isolated Pool B, and it would have been this, you know, 21 

collection of sediments, natural sediments that would 22 

have come just from the process of dewatering the river. 23 

 A. That’s -- it could be, yes. 24 

  MR. HUNGERFORD:  Okay.  So, I think we conclude 25 
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that for this category that there was, on two occasions, 1 

a small amount of water was pumped to a basin appeared to 2 

reflect sound judgment.  We have concrete waste that 3 

might actually be natural sediment.  We have BMPs in 4 

place for tool cleaning, and we don’t know whether or not 5 

that the cleanouts in this case were uncontained.  And we 6 

have one final allegation involving pumping treated 7 

water, that we don’t believe is supported by any 8 

substantial evidence, because we really don’t know what 9 

it’s about. 10 

  Rubbish and trash allegations, this is Appendix 11 

G.  We have two controlling BMPs.  One is Condition 11 of 12 

the Certification.  It says when operations are completed 13 

excess material should be removed from the work area and 14 

disposed of properly and not deposited within 150 feet of 15 

any stream.  And in Caltrans WM5, which says, 16 

essentially, pick up litter and debris weekly and dispose 17 

of it.  Well, both -- 18 

DIRECT EXAMINATION BY MR. PAINE 19 

BY MR. HUNGERFORD: 20 

 Q. Well, Mr. Paine, please explain how it was that 21 

we complied with these requirements. 22 

 A. I touched on earlier, we do do daily cleanup 23 

with our crews.  On this particular project we also had a 24 

laborer that we employed that did basically nothing but 25 
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cleanup all over the project. 1 

 Q. And here is an image of the trestle deck, and 2 

do we see those sorts of Best Management Practices in 3 

use? 4 

 A. Yes.  You see -- First of all, you see that the 5 

trestle is uncluttered.  It’s clean already, just in its 6 

state, which not only do we want to keep our trestles 7 

clean, but it’s also because it’s -- we want the rubble 8 

and rubbish and everything off of there because it 9 

affects our production.  If there is a bunch of junk and 10 

garbage on our trestle, it slows everything down.  So, 11 

you know, I have other incentives to keep the trestle 12 

clean other than just keeping the trestle clean.  But in 13 

this case it’s very clean.  We’ve got trash bins.  We’ve 14 

got the toe boards.  You’ve got the waste management 15 

porta potty, which is another BMP.  I mean, it’s -- to 16 

me, that’s a good looking picture. 17 

 Q. And what are we seeing here, Mr. Paine? 18 

 A. I believe the guy on the lower left, I believe 19 

he’s actually vacuuming rust off of a beam, which is 20 

something we’ve never done before.  These guys over here 21 

are vacuuming dust and dirt off the top of the trestle, 22 

which we’ve never done before, and then here you can see 23 

they picked up all the nails and pieces of wood and got 24 

them contained. 25 
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 Q. And, finally, again, Condition 11 says that 1 

when operations are completed excess material or debris 2 

should be removed from the work area.  What are we seeing 3 

here in this photograph? 4 

 A. This picture, I believe, is taken either the 5 

day before or a couple days before the time window was 6 

over for where we had to be out of the channel.  This is 7 

after we got the foundations in for the trestle and for 8 

the lower deck of the false work, and you can see that 9 

everything is picked up, everything is clean.  The only 10 

thing down there right now is the stairs that we put in 11 

to get access down to the river bar and fairly -- I think 12 

it was right after this picture was taken we actually 13 

removed them stairs up to the ordinary high water mark.  14 

So, before we left the channel for the winter, this is 15 

what it looked like. 16 

  MR. HUNGERFORD:  And, finally, for the rubbish 17 

and trash allegations, there are, again, a series of 18 

photographs that have been put forward in support of the 19 

allegations.  You know, these carry 10,000 dollar or more 20 

penalties for these dates.  And, again, I’m going to spin 21 

through them.  We don’t have any contextualizing 22 

information.  We don’t know whether or not that these 23 

materials, and assuming this is a piece of wood, came 24 

from the project or came from somewhere else.  We don’t 25 
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know how long they’ve been there or any of the other 1 

circumstances. 2 

  Again, this is another piece of wood.  I’m 3 

actually not sure what exactly this is.  I’m not sure 4 

we’re able to identify it in deposition.  Maybe a piece 5 

of rust in the middle.  This one -- and the difficulty of 6 

-- this doesn’t show up very well.  There is what appears 7 

to be rope in the middle.  And, again, we don’t know what 8 

the source of that was.  And here we have a couplet 9 

that’s in a channel.  Again, this was used as evidence to 10 

support a violation.   11 

  So, we know, in conclusion, that the 12 

Certification and Caltrans Standard BMPs required site 13 

maintenance and cleanup, and we had those in place and we 14 

followed them.  In fact, MCM had a full time laborer 15 

whose sole job was site maintenance.  Now, the BMPs 16 

required cleanup on at least a weekly basis, and we did 17 

it more frequently than that. 18 

  Finally, we have a few allegations under the 19 

category of individual events.  First one, this is an 20 

August 17th photograph.  Again, we have a collection of 21 

rocks in buckets.  The allegation here is that this 22 

demonstrates a hydraulic fluid spill on the gravel bar.  23 

I’m not aware of any, and we weren’t able to come up with 24 

any other evidence other than this photograph, and so I 25 
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don’t believe that that’s been established.  We don’t 1 

know where the rocks came from or what type of food is on 2 

them or why they’re there.   3 

  Equipment refueling, this was an issue.  There 4 

was an e-mail from Walt Dragolowsky to Ron Denhire, the 5 

first RE on the project, and it said, essentially, that 6 

equipment was being fueled on the river bar, and the 7 

permit doesn’t permit that.   8 

BY MR. HUNGERFORD: 9 

 Q. Evan, Mr. Paine, would you please explain, you 10 

know, what MCM’s practice was for refueling equipment? 11 

 A. Typically, when we’re working in these areas 12 

that we’d come up to -- this is a fuel containment center 13 

right here.  We got -- This is a containment center 14 

that’s above and beyond any sort of fuel containment 15 

center that we normally build for a project.  We’ve got a 16 

concrete barrier that’s actually got a (inaudible) that 17 

goes all the way around it.  We’ve got a double wall 18 

steel tank.  Normally, all we have is just the steel tank 19 

as it is.  It’s double walled by itself.  So, the 20 

practice was is to -- for the pickup trucks got 100 21 

gallon tanks in them.  The trucks for the mobile 22 

equipment, they’d come over here to fuel.  For the non-23 

mobile equipment, the pickups would come over here, get 24 

the fuel and then they’d use the drip pans and other 25 
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stuff to fuel equipment. 1 

 Q. Now, it was MCM’s practice, right, to refuel 2 

outside the gravel bar, to actually pick up the 3 

equipment, bring it outside the gravel bar, and then 4 

refuel it up in the upland areas? 5 

 A. Yes. 6 

 Q. And this e-mail, at least, suggested that it 7 

didn’t happen on one occasion; is that right? 8 

 A. Yeah. 9 

 Q. Did -- You were aware of this, correct? 10 

 A. Yes, it happened early on in the project, and 11 

it came up at the PDT almost immediately, the Project 12 

Development Team meeting that we had on a weekly basis.  13 

And after this it never happened again. 14 

 Q. And, so I understand, you guys addressed it 15 

internally and you talked to people involved and it 16 

didn’t happen again? 17 

 A. That’s correct. 18 

 Q. Okay.  We have an allegation of loose soil, 19 

based on November 7th.  The allegation is based on this e-20 

mail.  It says, essentially, that during construction of 21 

a work platform loose soil was pushed over the edge of 22 

the bank and cascaded down below the ordinary high water 23 

mark.  All we have to go on for this is the quote itself.  24 

What we concluded just to have a representative 25 
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photograph is a photograph of a barrier that was put in 1 

place, essentially along the ordinary high water mark.  2 

And, you know, Mr. Paine, can you explain kind of how 3 

these barriers were employed throughout the project site? 4 

 A. Yeah.  Which the big white bags, we call them 5 

super sacks, and they’re filled with either sand or 6 

gravel.  They weigh a couple thousand pounds and they 7 

create like a dam, a berm.  And then the black fence you 8 

see, it’s steel pipe with a close knitted mesh and chain 9 

link mesh so that for any of the work that’s occurring up 10 

above this particular location, anything that rolls down 11 

will be stopped by that barrier. 12 

 Q. Okay.  And so, I take it you put them where you 13 

thought that rock fall would be an issue? 14 

 A. That’s correct. 15 

 Q. But we don’t actually know where this -- where 16 

this soil slide was or whether there was one of these in 17 

place or whether the material was removed, do we? 18 

 A. I don’t know. 19 

 Q. Okay.  Sandblasting operations, something we’ve 20 

talked about.  There is a May 23, 2007 e-mail that’s in 21 

the record.  It says that MCM is using sand to blast 22 

rebar from the North Bridge without any BMPs.  Let me 23 

ask, first of all, are you aware of any BMPs at the 24 

outset of this project that address sandblasting? 25 



 277

 A. Yes, there is a sandblasting BMP in Caltrans’ 1 

manual. 2 

 Q. And does it require containment of sandblasting 3 

material? 4 

 A. No. 5 

 Q. What does it require? 6 

 A. It requires you to do the sandblasting when 7 

it’s not windy so that the sand doesn’t travel very far.  8 

It requires you to angle the nozzle so that the flow that 9 

it kicks off is minimized as much as possible.  I mean, 10 

that’s pretty much the two biggest things about that BMP. 11 

 Q. And so you were following that BMP, correct? 12 

 A. That’s the BMP we followed on every bridge 13 

project we done in Humboldt and Mendocino County. 14 

 Q. And but concerns were raised here? 15 

 A. Yes. 16 

 Q. That wasn’t enough? 17 

 A. That wasn’t enough. 18 

 Q. And so what happened?  What did you do in 19 

response? 20 

 A. After the initial resistance, because it was 21 

not something we had to do on any other project that has 22 

the same sort of permit language as this does, including 23 

the Van Dusen Bridge and the Noyo Harbor Bridge, we sat 24 

down with Caltrans and we drew up some BMPs where we used 25 
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basically methods that you would use when you’re 1 

sandblasting a steel bridge to remove the paint where you 2 

basically tarp it, which is not something we normally do 3 

when we’re sandblasting bridges.  We lay tarps on the 4 

ground, the same tarps that we used that we bought to 5 

catch the sparks.  Those we also utilized to catch the 6 

sand, and we laid tarps on the ground and we also hung 7 

tarps over on the other bridge to kind of direct the sand 8 

to stay real close to the column, which all those things 9 

are -- were new requirements on this project. 10 

 Q. And so, if I could summarize, we had a BMP in 11 

place initially for sandblasting.  We followed that, 12 

correct? 13 

 A. Yes. 14 

 Q. And then concerns were raised, and so 15 

additional BMPs were put in place? 16 

 A. That’s correct. 17 

 Q. And then eventually those concerns were 18 

resolved? 19 

 A. Yes. 20 

  MR. HUNGERFORD:  Okay.  So, again, we think we 21 

can reach certain conclusions, photograph of rocks in a 22 

bucket, not substantial evidence, in our view.  There was 23 

a refueling issue, and it was addressed and it didn’t 24 

happen again.  We did have Best Management Practices in 25 
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place to prevent rock falls and slides, but in this case, 1 

you know, what exactly happened in this instance is 2 

really too vague to support a violation. 3 

  Finally, sandblasting, although there was a lot 4 

of discussion on this, I think what the record disclosed 5 

is that there was a BMP in place.  It was a BMP that MCM 6 

followed, and that when concerns were raised and requests 7 

were made for additional protection, that MCM followed 8 

through with that, ultimately to everyone’s satisfaction. 9 

  Now, turning to Storm Water Permit allegations, 10 

the first is that there is 10 days of LAD refueling 11 

without Best Management Practices.  The allegation here 12 

is supported by an e-mail that refueling is occurring in 13 

the TCE, the Temporary Construction Easement, near the 14 

Resident Engineer’s Office without the use of any BMPs.  15 

LAD personnel claimed they had no training or knowledge 16 

for required fueling practices. 17 

BY MR. HUNGERFORD: 18 

 Q. Mr. Paine, let me just ask you, first of all, 19 

what was LAD’s scope on this project? 20 

 A. LAD was our subcontractor who did the 21 

foundation work and the major earth excavation and 22 

moving. 23 

 Q. Were they an experienced contractor? 24 

 A. They’re a very experienced contractor.  In 25 
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fact, prior to this project they were working on the 1 

Hoover Dam Project, the big arch bridge that goes across 2 

Hoover Dam, they were the ones that did the rock 3 

excavation for those foundations, which that job there 4 

was also a very high environmental project. 5 

 Q. Now, they had their own refueling area on the 6 

peninsula; is that right? 7 

 A. They had one beyond our fueling facility, yes. 8 

 Q. Did it look more or less like yours, with roof 9 

containment, you know, concrete curbs? 10 

 A. It wasn’t elaborate as ours, but they did have 11 

one, yes. 12 

 Q. Okay.  And your knowledge -- or to your 13 

knowledge, did they have -- I mean, you met with their 14 

people.  Did they have qualified people, you know, 15 

working for them? 16 

 A. They are a Union contractor, just like we are, 17 

and the personnel that they hire to maintain their 18 

equipment has to go through the same sort of programs and 19 

training to fuel and oil equipment. 20 

 Q. So, on the face of it, is the statement in this 21 

e-mail that LAD had no training or knowledge of BMPs, is 22 

that a believable statement? 23 

 A. It is absolutely not believable to me. 24 

 Q. And did LAD, in this case, at least in one 25 
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instance go above and beyond, you know, what was required 1 

of them in order to avoid refueling over the river? 2 

 A. LAD, probably more than any other contractor on 3 

this project, wanted to not get into any sort of disputes 4 

whatsoever, and even though, in my opinion, that this -- 5 

the permits for this project allowed us to go walk the 6 

equipment back and forth the river many more times than 7 

what we actually did, what LAD did instead of walking the 8 

equipment back across the river to do the fueling, they 9 

went out of their way and they drove 27, 28 something 10 

miles around, made arrangements with personal property 11 

owners on the other side of the river, so they had to go 12 

back down 101 to Highway 1, down around private property, 13 

down logging skid roads, which took several hours just to 14 

get to the equipment that was out on the peninsula.  15 

Because there was a substantial amount of work that the 16 

equipment needed to do out on that peninsula before we 17 

could get that trestle tied in.  So, they had to do this 18 

refueling process several times. 19 

 Q. So, LAD, to summarize, is an experienced 20 

contractor, and, I mean, they took extraordinary care in 21 

this case to make sure that there was no fuel spill. 22 

 A. Absolutely. 23 

 Q. So, the idea that they actually, you know, 24 

weren’t trained in refueling practices or that, you know, 25 
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they were, you know, in violation somehow of the BMPs 1 

isn’t very believable? 2 

 A. No, it is not. 3 

 Q. Now, there is one August 22nd refueling 4 

allegation, and this is one that we’ve already discussed, 5 

and this is -- you know, as we’ve already noted, you 6 

know, there was one event where refueling took place on 7 

the gravel bar.  The difference here is that this is 8 

under the Storm Water Permit, and so we’re not talking 9 

about the certification.  We’re talking about Caltrans 10 

Best Management Practice Number NS9.  That’s been put 11 

forward as the basis for this violation.  And I just want 12 

to point out that NS9, by its terms, doesn’t actually 13 

prohibit refueling on the gravel bar.  It requires 14 

refueling of a certain distance, 50 feet away from 15 

drainages and water courses.  But that actually only 16 

applies to designated drainage facilities.  It also 17 

requires minimization of onsite refueling.   18 

  So, it’s not so simple that NS9 prohibits 19 

refueling on the gravel bar.  There is actually 20 

requirements there.  In some circumstances it certainly 21 

could be allowed.  I think that the issue here is that we 22 

don’t have any information in the record showing that NS9 23 

has been violated.  We know that there was some refueling 24 

that took place, you know, on the gravel bar, but we 25 
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don’t know that factually that it violated this 1 

requirement. 2 

BY MR. HUNGERFORD: 3 

 Q. Evan, let me as you one thing.  You mentioned 4 

the TCE earlier.  Where exactly is the TCE? 5 

 A. A TCE is a Temporary Construction Easement.  6 

It’s usually delineated on the contract plans, and my 7 

interpretation of the TCE is what it says, Temporary 8 

Construction Easement.  It’s an area for the contractor 9 

to do the work. 10 

 Q. I mean, it’s way -- it’s in an upland area?  11 

It’s way outside of the river? 12 

 A. This TCE area is clear up by the RE’s Office on 13 

the very south end of the job. 14 

  MR. HUNGERFORD:  Okay.  Next, for storm water 15 

violations, we have an allegation 140 days the trestle 16 

deck wasn’t watertight.  There is not much we can say 17 

that we haven’t said on this violation.  You know, it’s 18 

based on the notion that a watertight trestle deck was 19 

required.  I think we’ve been able to show that that’s 20 

not something that was required by the terms of the 21 

Certification, and that we -- we, you know, apply all the 22 

necessary protections to the trestle deck in terms of 23 

curbs and railing and fencing that were required under 24 

the Best Management Practices for this project, so we 25 
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don’t believe that this is established.   1 

  So, let me turn just with the time we have 2 

left.  Can I pause for a moment and get a time?  Left?  3 

So, about 15 minutes left?  Okay.  That’s fine.  I just 4 

want to address this.  This is something we put in our 5 

brief, and I think it deserves mention here.  You know, 6 

we think, and I believe that Caltrans agrees with us, 7 

that there are legal issues here that affect the entire 8 

Complaint.   9 

  One of them deals with Section 13385 factors.  10 

Section 13385, Subdivision E, has specific requirements 11 

for setting administrative civil liability.  It states 12 

that the Regional Board shall take into consideration 13 

certain factors when setting that liability.  The precise 14 

issue here is whether the prosecution must apply those 15 

factors to each individual violation or whether it can 16 

apply those factors kind of categorically or to a group 17 

of violations.  They’ve done the latter, you know, 18 

possibly for convenience.  I’m sure it would have been 19 

difficult to apply them to every individual violation, 20 

but what they’ve done here is to kind of, you know, group 21 

violations together and then to, you know, apply all of 22 

those factors kind of in one paragraph in the Complaint 23 

to a group of, in some cases, 20 or more violations. 24 

  We don’t think that this meets Section 13385’s 25 
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requirements.  The reason -- The reasons are this.  First 1 

of all, it’s the language of 13385.  It refers to the 2 

singular, the violation.  There is nothing in there that 3 

suggests that you can apply -- you can apply these 4 

factors to groups of violations.  The second is that 5 

there is a practical problem.  You know, this Complaint 6 

is an example.  We have some categories with 20 or more 7 

different violations.  Each one of those violations is 8 

based on slightly different facts.   9 

  You know, looking at the different factors that 10 

you’re supposed to consider, you know, efforts undertaken 11 

at cleanup, economic savings or benefits resulting from 12 

the violation, degree of culpability, circumstances, 13 

extent and gravity.  You know, all of those factors you 14 

can’t really effectively apply to a group of allegations 15 

that spans such a variety of different factual 16 

situations.  So, we don’t think that 13385 allows the 17 

Prosecution Team to structure the Complaint in that it 18 

structured it. 19 

  The other, I think, fatal flaw to the way that 20 

this Complaint has been prepared is the issue of economic 21 

benefit.  You know, the very last line of 13385 says at a 22 

minimum liability shall be assessed at a level that 23 

recovers the economic benefits, if any, derived from the 24 

acts that constitute the violation.  In our view, you 25 
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can’t determine what the economic benefit is unless you 1 

actually study it, unless you actually perform some form 2 

of assessment of what was saved as the result of doing 3 

the construction in one way versus another.  And as we’ve 4 

already established today, that didn’t happen.  You know, 5 

we have what really amounts to a guesstimate or an 6 

impression of what the economic benefit was from doing 7 

the construction this way, but we don’t have anything 8 

more tangible than that to go on.  So, without that, I 9 

don’t believe that this Regional Board has the necessary 10 

information in the record that it needs in order to apply 11 

the 13385 factors that the Water Code requires it to 12 

apply. 13 

  The second issue is claims exceeding the 10,000 14 

dollar daily maximum.  We have a number of instances in 15 

this Complaint where we have the same set of -- or the 16 

same facts that have been used to establish some cases 17 

two or three different -- or to violate two or three 18 

different conditions of the certification.  And so we’re 19 

basically stacking penalties, right?  It’s not 10,000, 20 

you know, for a particular event.  It’s 20,000 or 30,000.  21 

And the problem I have is this.  We don’t think that the 22 

Water Code allows you to do this.   23 

  Section 13385 says, under Subdivision C, “Civil 24 

liability may be imposed administratively by a Regional 25 
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Board in an amount not to exceed 10,000 dollars for each 1 

day in which the violation occurs.”  And what the 2 

prosecution’s theory is is that the violation is 3 

different under each one of the conditions of the 4 

certification, and I don’t believe that that’s the 5 

correct statement of the law.  We think that the law is 6 

fairly clear that a single act can’t be treated as a 7 

violation of multiple conditions unless, you know, each 8 

of those conditions speaks to, you know, a different -- 9 

they’re in the permit for different reasons and serve 10 

distinct purposes.   11 

  In this case, what we have, essentially, is, 12 

you know, we have a narrow permit condition, you know, 13 

which says no refueling in a particular area, for 14 

instance.  And then we have a broad kind of catch all 15 

condition in the form of Condition 17.  And so what we 16 

have is, you know, the same factual scenario, you know, 17 

violating both of those when, in fact, those are just 18 

overlapping conditions.  And so there is nothing to 19 

prevent if we were to follow this out to, you know, maybe 20 

an extreme conclusion.  You know, Regional Boards from 21 

just lawyering up their certifications and writing the 22 

certification in a way that will allow, you know, two, 23 

three, four, five or more violations any time one 24 

particular fact scenario occurs.  I don’t think that’s 25 
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what the Water Code allows.  I don’t think that’s what 1 

was intended. 2 

  Finally, just a note on staff time.  We don’t 3 

have any more updated records, as Caltrans pointed out.  4 

You know, in February staff stated that they had spent 5 

980 hours preparing for the hearing, and they charged out 6 

150 hours -- I’m sorry -- 150 dollars an hour for that.  7 

We have problems with these claims.  We don’t have any 8 

backup information.  We don’t have any documentation.  9 

And the declarations that included this information 10 

indicated that these hours were merely estimates. 11 

  Second, the State Water Board has an 12 

enforcement policy.  It says only actual costs may be 13 

recovered.  That’s our believe of what -- how it’s 14 

interpreted.  It says recovery is possible only for costs 15 

that are incurred or costs that are reasonable 16 

attributable to the enforcement action.  What we have 17 

here, essentially, is a way of calculating staff time 18 

that views each one of those hours essentially at an 19 

expert rate at 150 dollars per hour.  And if the standard 20 

is, as we believe, that only actual costs can be 21 

recovered, then we think that that needs to be corrected.  22 

It needs to be brought back to what the actual cost is of 23 

the staff time, not an expert rate.   24 

  And beyond that, you know, frankly the numbers 25 
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just seem exorbitant.  I mean, as of, you know, February, 1 

we had 980 hours, and that’s, I think, you know, roughly 2 

six months of time collectively, you know, working eight 3 

hours a day after the Complaint has already been 4 

prepared.  It just, you know, struck us, and it certainly 5 

struck Caltrans too, I think, as being a little bit 6 

exorbitant.  So, you know, for these reasons, you know, 7 

we think it’s completely reasonable for MCM to insist on, 8 

you know, some proof or documentation that these costs 9 

were actually incurred, and that 150 dollars per hour is 10 

a reasonable estimate of staff’s actual cost. 11 

  And, finally, we just wanted to go through, you 12 

know, some additional information that we believe is 13 

relevant under 13385.  First, you know, we have features 14 

that avoided permanent impacts.  You know, as Mr. Cohen 15 

mentioned earlier, there was a lot here that was allowed 16 

under the application and allowed under the certification 17 

that was avoided.  So, I think that that kind of stakes 18 

out the battleground that we’re working off of.   19 

  I mean, it’s not a matter of, you know, how 20 

much damage took place.  It’s a matter of how much 21 

damage, you know, was allowed, and then how much, through 22 

the efforts of the contractors and Caltrans were able to 23 

avoid.  So, all of the impacts, the minor temporary 24 

impacts we’ve talked about today, were already at a 25 
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level, you know, far below what was anticipated on this 1 

project. 2 

BY MR. HUNGERFORD: 3 

 Q. Evan, Mr. Paine, can you explain, you know, 4 

what we’re seeing in this image? 5 

 A. Well, what you’re seeing is, the permit allowed 6 

for 50 temporary foundations in the wetted channel to 7 

support the false work and the trestles.  You know, we 8 

were able to do it with actually six foundations actually 9 

in the wetted channel.  We were able to do this with -- 10 

to put 50 in is the red dots you’d see up there, and for 11 

a typical trestle you’ve got spans in the neighborhood of 12 

about 20 to 25 feet, and you’re probably looking at 13 

anywhere from six to 12 piles per bin.   14 

  Here you couldn’t drive pile, so what we did 15 

was we went to much bigger members, which requires more 16 

trucking and everything else in order to do spans in the 17 

neighborhood of 45 to 50 feet.  It requires bigger 18 

stringers.  It’s bigger everything.  So, we did that to 19 

minimize how many foundations that we actually had to put 20 

in the river. 21 

  MR. HUNGERFORD:  Okay.  We can point to a 22 

number of other things that we’ve done, and I’ll just do 23 

that briefly.  You know, we have, again, a large ramp 24 

allowed by the application that would have permitted 25 
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vehicle access from above onto the river bar itself.  You 1 

know, we were able to avoid all of those permanent 2 

impacts by building a heavier trestle deck and relying 3 

more heavily on the trestle deck, and, you know, picking 4 

up equipment up and down using the -- using the crane.  5 

That just shows from a different angle. 6 

  We also were able to, on the South Bridge there 7 

was a -- a trestle was authorized by the Certification, 8 

but we avoided that.  We avoided the need for approach 9 

ramps and in river abutments, piles and foundations.   10 

  Other features, we had a number of change 11 

orders added for SWPPP protection.  Mr. Cohen has already 12 

testified on the fact that a lot of money was spent on 13 

those protections.  We’ve included some of them here. 14 

  Finally, there was a -- for the bridge 15 

construction itself on the north end, there was a lower 16 

level deck.  It wasn’t required, but we installed it for 17 

additional protection.  Again, this is almost like a 18 

second trestle deck.  A platform is created underneath 19 

the actual bridge in order to protect the river beneath. 20 

  I don’t think we need to talk much about this.  21 

I mean, it’s pretty clear that this was a well recognized 22 

project.  It was lauded when it was completed, and 23 

produced two very beautiful bridges.  And it was an 24 

emergency project that was critical to the North Coast 25 
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Region’s infrastructure and economy.  We’re going to 1 

reserve the rest of our time for closing.  Thank you, 2 

very much. 3 

  CHAIRMAN HALES:  Okay.  Thank you.    4 

(Off the record) 5 

  MR. HUNGERFORD:  Are we ready to go?  Okay.  6 

Whereupon, 7 

MR. GRADY 8 

was called as a witness herein and was examined and 9 

testified as follows: 10 

   MR. HUNGERFORD:  This is Sean Hungerford for 11 

MCM, and Mr. Grady. 12 

  THE WITNESS:  Good morning. 13 

CROSS EXAMINATION 14 

BY MR. HUNGERFORD: 15 

 Q. So, you know, we exhaustively deposed you in 16 

three days of deposition.  You remember that, right? 17 

 A. Yes. 18 

 Q. Okay.  I just want to ask you a couple of 19 

questions about possible changes to your deposition 20 

testimony to make sure the record is clear on a couple of 21 

points.   22 

 A. Sure. 23 

 Q. First of all, let’s turn to the September 29th 24 

events involving the cement discharges.  You don’t have 25 
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to, you know, pull it out.  I know that you testified on 1 

that in your main presentation, and you showed many 2 

images on that.  And what struck me about that is that 3 

when we deposed you, and also in the complaint and the 4 

Prosecution Team matrix, there was a certain number of 5 

photographs that you had offered as evidence in support 6 

of those events of September 29th.  Do you remember that? 7 

 A. Yes. 8 

 Q. Have you found new photographs that you are 9 

offering as evidence in support of those allegations? 10 

 A. I don’t believe that the photographs that I 11 

showed are -- that are an attempt by the prosecution team 12 

to introduce new evidence into this case at all.  In my 13 

deposition I always referred to the fact that there were 14 

more photos in the record that are relevant to provide 15 

context to the violations that occurred, and I decided to 16 

put those into my presentation because it painted the 17 

picture as closely as possible as to the conduct that 18 

occurred.  But the -- I believe that it’s still our 19 

stance that the photographs elected in the Complaint are, 20 

as well as any other cross referenced material identified 21 

in this chart, is sufficient to demonstrate a violation.  22 

However, we’re including -- I think that’s sufficient to 23 

show a violation, so -- 24 

 Q. Okay.  Sure, but at the end of the day, though, 25 
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this Board has to, you know, sort through the evidence 1 

and look at what’s being offered in support of a 2 

particular violation.  And you have certain photographs 3 

and certain documentary evidence that you’ve already 4 

offered or the Prosecution Team has offered in support of 5 

those violations.   6 

  And in deposition I asked you at the end of 7 

every, you know, event, is there anything else that 8 

you’re aware of, any other documentary evidence or other 9 

evidence at all that supports these violations, and for 10 

all of those your basic answer was no.  And so what I 11 

want to know is, do we need -- or is the Prosecution Team 12 

expanding the list of documents that this Regional Board 13 

should consider when considering the September 29th 14 

allegations? 15 

 A. No. 16 

 Q. Okay.  A couple other questions, then.  With 17 

respect to wildlife, you testified in your deposition 18 

that you weren’t aware of any fish kills or frog kills; 19 

is that correct? 20 

 A. I don’t recall how I testified, so -- 21 

 Q. Well, I’ll represent to you that that was your 22 

testimony.  Have you come into new information that has 23 

changed that since your depositions in November? 24 

 A. I’ve -- Since then, I have not specifically 25 
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reviewed the material that Mona brought up.  However, I 1 

have just heard it, and that information, yes, I guess 2 

that’s a subtle review.  Yeah, I hear that -- 3 

 Q. Sure, but -- 4 

 A. -- fish were killed and frogs were killed. 5 

 Q. But being the person who is primarily 6 

responsible for drafting the Complaint, it certainly 7 

wasn’t a major supporting factor to the Complaint, given 8 

that at least in November, you know, you weren’t aware of 9 

any specific wildlife kills? 10 

 A. Well, just because I was not specifically aware 11 

of it during my deposition doesn’t mean that it’s not 12 

part of the record and didn’t play into the developing of 13 

the Complaint at all.  And in supporting our assertions 14 

that water quality was impacted, and that there were 15 

impacts on wildlife, there were other people involved in 16 

drafting the Complaint, and our assertions that there 17 

were impacts to water quality could, in part, be based 18 

upon the documents that Mona is describing. 19 

 Q. Okay. 20 

 A. Just because we couldn’t recall them. 21 

 Q. Sure.  All right.  Well let me ask you just one 22 

other question.  On the issue of cost savings, during 23 

your presentation you commented that MCM had saved money 24 

by essentially making shortcuts and doing things 25 
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differently than they should have.  Is that essentially 1 

correct?  I mean, that’s the correct statement of your 2 

testimony? 3 

 A. Yes. 4 

 Q. Now, when I deposed you back in November you 5 

stated that you weren’t aware of, and the Regional 6 

Board’s Prosecution Team, hadn’t prepared any, you know, 7 

analysis, economic analysis or cost analysis identifying 8 

cost savings by MCM or any other contractor on this 9 

project.  Does that remain the case today? 10 

 A. Yes. 11 

 Q. And so that’s just your general feeling, I 12 

suppose, that shortcuts were made and costs were saved 13 

and something different should have happened? 14 

 A. Yes. 15 

  MR. HUNGERFORD:  Thank you.  No further 16 

questions. 17 

(Off the record) 18 

  MR. HUNGERFORD:  -- this size with this many 19 

moving parts, but, on balance, the environment and water 20 

quality was protected.  Just as evidence of that, again, 21 

you know, the prosecution team had two hours here.  They 22 

used, by my count, roughly a quarter of that talking 23 

about e-mails and letters that relate to a completely 24 

different timeframe, you know, during Mr. Cohen’s tenure 25 
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on this project.  It was, in most cases, a month or a 1 

year after the timeframe covered by this Complaint.   2 

  So, I’m not -- I think that that’s been the 3 

general approach here is that we’re going to have this 4 

myopic little view of what exactly happened here.  We’re 5 

going to cherry pick the facts that work for us and 6 

support our view of this, and we’re going to ignore the 7 

large body of information that shows that things were 8 

done right. 9 

  The interpretation of the project requirements 10 

deserves a little bit of mention.  In settlement 11 

discussions throughout this proceeding the Prosecution 12 

Team has been fairly strident that the certification 13 

requirements are just clear as day.  I mean, they’re in 14 

black and white right there on the paper.  I mean, how 15 

could you not know what they say?  How could you not know 16 

what they mean?  I think what we’ve seen today is that’s 17 

not the case at all. 18 

  Mr. Cohen explained that he had a lot of 19 

difficulty, personally, you know, being someone who is, 20 

you know, an expert in this sort of thing who is 21 

accustomed to SWPPP requirements understanding exactly 22 

what the certification meant and what Caltrans and the 23 

contractors had to do.  MCM, obviously, had similar 24 

issues.  And the testimony that we received is that the 25 
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Regional Board wasn’t doing much to help and that they, 1 

even within the Regional Board’s staff, reportedly, there 2 

were disagreements about what particular requirements 3 

meant, and also that there was a change over time in 4 

what, you know, one particular provision meant from one 5 

year to the next.  And so, that obviously leaves, you 6 

know, Caltrans and leaves MCM and it leaves other 7 

contractors in a bit of lurch as far as what they’re 8 

supposed to do.  And I think the way MCM approached it 9 

here was the appropriate way. 10 

  You know, we went through our presentation, and 11 

the way we structured it was intentional.  For each one 12 

of these categories of violation the question is, what is 13 

the BMP?  You know, what is the specific requirement that 14 

we’re supposed to be following, and did we follow that?  15 

For example, maintenance is required, and there is two 16 

BMPs, one in the Certification and one actually in 17 

Caltrans, you know, standard specs that requires, you 18 

know, certain types of maintenance.  We did that.  We did 19 

that in spades.  In fact, we went above and beyond what 20 

was required. 21 

  We went through throughout our presentation, 22 

and I know it was laborious, you know, checking off all 23 

of those.  So, I think the evidence shows that MCM, you 24 

know, responded and tried to pick their way through this, 25 
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you know, ambiguity about as carefully and as reasonably 1 

as anyone could. 2 

  Next, the construction process.  Again, thank 3 

you for helping sift through that.  There was a lot of 4 

information, and I hope it was helpful.  I think what 5 

came through with all that is that MCM and Caltrans 6 

actually did a good job on this project.  And the 7 

evidence of that is the fact that we don’t have any 8 

injury.  You know, as I said at the beginning, the 9 

application in this case specifically allowed certain 10 

types of temporary impacts from turbidity and from 11 

sedimentation.  And that’s natural, because in this type 12 

of a project you couldn’t have had otherwise.  You can’t 13 

build a bridge, much less two major bridges in a waterway 14 

without having these sort of impacts. 15 

  So, comparing the information in the record on 16 

what sort of impacts occurred with what we actually had 17 

in the application, we found not only they were 18 

consistent with what was contemplated, but they were 19 

actually less.  And we went through towards the end of 20 

the things that MCM and Caltrans did to avoid impacts 21 

that were actually permitted by the project.  You know, 22 

for example, we had that big -- that big ramp that we 23 

could have built that would have essentially nuked the 24 

hillside.  All right.  We had other low water crossings 25 
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we could have put in place.  We had a number of other 1 

things that we could have done including, you know, up to 2 

50 plus different pilings in the river that we avoided by 3 

doing the project better in ways that enhanced and 4 

protected water quality. 5 

  So, what sort of message would it send if, you 6 

know, we hammer on Caltrans and hammer on MCM for doing a 7 

job that you would hope a contractor would do in a 8 

situation like this?  You know, when a contractor goes 9 

out of their way to design and make changes on a project 10 

that actually make it a less impactful project that 11 

actually help the environment to avoid impacts, I think 12 

what we do, if we’re an agency responsible for protecting 13 

water quality, is we recognize that in some way.  We 14 

don’t pick through the record, you know, focus on these 15 

little tiny things, and then blow them up as much as we 16 

can to make for the fattest possible administrative civil 17 

liability, and I do think that’s what’s been done here. 18 

  Also, the standard of care, we had two experts 19 

in this case, Dave Melendez and David Bieber, who 20 

testified that Caltrans and MCM adhered to standard of 21 

care for construction practices and followed the Best 22 

Management Practices required under Caltrans specs and 23 

under the Certification.  We have no contrary expert 24 

evidence on that point from the Regional Board.  What we 25 
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have is Prosecution Team’s interpretation of what 1 

certain, you know, conditions of the Certification mean, 2 

interpretations that, as we’ve noted, are a little bit 3 

shifting, they’ve changed over time, weren’t very firm 4 

and didn’t give the contractors at Caltrans very much 5 

guidance.   6 

  The adequacy of the evidence also is a major 7 

issue in this case.  We have a seriously confused record, 8 

and the reason for that is pretty clear, because we don’t 9 

have a situation where the Prosecution Team went out and 10 

actually interviewed people.  They didn’t perform what 11 

would normally consider a proper investigation.  What 12 

they did is basically pull together all the project logs 13 

and just sort through them and just, you know, 14 

exhaustively look through them looking for problems, 15 

looking for things that might have been done wrong.  In 16 

most cases, those weren’t established.   17 

  The most I think we can say of most of those, 18 

you know, violations is that they are situations that 19 

probably deserve a little more inquiry, that probably 20 

would merit someone, you know, asking, hey, you know, 21 

what happened in this situation?  MCM, let’s have an 22 

interview.  What happened here?  Caltrans, let’s have an 23 

interview.  What happened?  Those things didn’t happen.  24 

  I want to comment, briefly, on the settlement 25 
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discussions.  We did spend some time here with the 1 

Prosecution Team trying to work our way to a settlement.  2 

I wasn’t going to bring those up, because I don’t think 3 

it was very helpful to do that.  Since it’s been raised 4 

in closing, I’ll just make a quick comment.  My own 5 

impression is that the approach of the Prosecution Team 6 

was definitely shoot first and ask questions later.  You 7 

know, we see that the way the Complaint came down.  You 8 

know, MCM had no notice whatsoever that there was going 9 

to be an ACL Complaint in the range of, you know, one to 10 

two million dollars.   11 

  It wasn’t until that Complaint was filed that 12 

anyone actually engaged us to ask what had happened, and 13 

then no one really asked, right?  There was a little bit 14 

of settlement back and forth, but, frankly, it was kind 15 

of like, you know, these are clear requirements, you 16 

didn’t follow them, you know, you need to be hammered, 17 

and that was pretty much where it left.  And if that’s 18 

the situation, of course we’re going to go to hearing, as 19 

we’ve done. 20 

  On the slate, what MCM believes are the 21 

violations that are disputed and undisputed is on the 22 

March 22nd, 2011 slate that’s been provided to the 23 

Regional Board, and that was submitted at the Advisory 24 

Team’s request.  Some comment was made about the fact 25 
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that that changed from what we’d said before.  The truth 1 

is that every party, including the Prosecution Team in 2 

this proceeding, has modified its slate of allegations 3 

and disputed allegations, you know, as our understanding 4 

of what’s happened in this case has deepened, you know, 5 

as information has come out, as depositions have been 6 

taken.  And that’s what ours has done as well, and so our 7 

most up to date and what we believe is the right and 8 

accurate slate is before you guys (inaudible) March 22nd. 9 

  Finally, on Section 13385, a couple of issues 10 

that we raised.  Again, we believe that these are fatal 11 

flaws to the Complaint.  You know, one is the fact that 12 

there is no individualized analysis of the 13385(E) 13 

factors for any of these claims.  You know, we have 14 

hundreds of claims.  I know it would be burdensome.  I 15 

know it would be time consuming, but I think that’s what 16 

the law requires.  You know, my own experience with other 17 

Regional Boards is that they have a practice, they have, 18 

you know, methods for actually applying those factors 19 

individually to violations.  You know, clearly that 20 

wasn’t done here, and that was just a part of this 21 

process, a necessary part that was just skipped over.  22 

Understand that it’s difficult and laborious, but it 23 

needed to be done. 24 

  And, finally, for the issue of double counting, 25 
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I first just want to, you know, use an example here.  1 

Category AA or Category A, construction dewatering 2 

violations, you know, those are the mostly Isolated Pool 3 

B.  There is many, many violations, you know, collected 4 

under that category.  In most cases, you know, there are 5 

three different conditions of the violations that are 6 

considered violated.  And, you know, with maximum 7 

potential civil liability up to 30,000, and proposed 8 

civil liability for that category for, I believe, 9 

390,000.   10 

  So, first, let’s just put that into 11 

perspective.  You know, Isolated Pool B, a lot of talk 12 

about it, but, I mean, certain things have come out.  13 

First of all, it was as far away from the river as you 14 

could put it.  You know, there was a lot of discussion, a 15 

lot of consideration about where this should go and how 16 

best to comply with the application.  And I think the 17 

contractors on the job, and Caltrans, did as good of a 18 

job as they could have given the situation.  It certainly 19 

wasn’t a situation where anyone is wantonly avoiding the 20 

requirements of the certification.   21 

  Beyond that, we’ve received testimony that it 22 

didn’t really matter, this difference between 70 and 100 23 

feet.  The point was is to have an effective Best 24 

Management Practice, to have an effectively functioning 25 



 305

sedimentation basin.  The evidence was is that it did.  1 

Mr. Bieber explained that.  He said the difference 2 

between 70 feet and 100 feet, you know, particularly 3 

where this basin is located, you know, considering the 4 

morphology of the river, there was probably at least 100 5 

feet of filtration in reality that you gain from where 6 

that particular basin was located.   7 

  And then we also heard, you know, or we noted 8 

testimony received from Mr. Pratt the fact that, you 9 

know, the difference between 70 feet and 100 feet, if he 10 

had had that information at the time he wrote the 11 

Certification, it wouldn’t have been a big deal and he 12 

would have permitted 70 feet.  So, there is really -- you 13 

know, I don’t want to make it sound like it’s a lot to do 14 

about nothing, but it kind of is.  This isn’t a major 15 

issue, and we now are facing, you know, civil liability 16 

of, you know, three to four hundred thousand based on it.  17 

So, something right there is a little bit skewed and it’s 18 

not quite right.   19 

  But let me get to the 13385 issue.  I’ll just 20 

take one of these, and we have a violation of pumping 21 

into Isolated Pool B violates Condition 9 and Condition 22 

17.  Condition 9 is a fairly, you know, broad violation.  23 

You know, no debris, soil, silt, etcetera, etcetera, 24 

other than authorized by this permit shall be allowed to 25 
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enter into Waters of the State.  And we have 17, which I 1 

consider kind of the catch all provision here.  All 2 

activities, BMP, shall be conducted as described in the 3 

permit and the application.  You know, we have two very 4 

broad conditions here, and virtually any time a 5 

particular event is going to violate any condition of the 6 

certification, it’s also going to violate 17.  And so 7 

what the prosecution has done here is essentially, you 8 

know, tack on 17 to all of these other, you know, 9 

violations that are already covered by other conditions 10 

of the certification.  I don’t think that’s what was 11 

intended under the Water Code.  I think that’s what’s 12 

expressly prohibited under the Water Code, and I don’t 13 

think that’s what federal law or state law permits, this 14 

sort of stacking of violations based on the same set of 15 

facts.  16 

  Anyway, we’ve already submitted a briefing on 17 

that, so I won’t belabor the point anymore.  I would just 18 

close by asking the Regional Board Members look at this 19 

critically.  I think that when you do you’ll find that 20 

MCM and Caltrans did a good job on this project, and I 21 

think that should be recognized.  Thank you. 22 

  CHAIRMAN HALES:  Thank you.  Do we have any 23 

concluding comments from Board Members or Panelists? 24 

  BOARD MEMBER NORIN:  Mr. Chair? 25 
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  CHAIRMAN HALES:  Mr. Norin? 1 

(Off the record) 2 

  CHAIRMAN HALES:  Thank you.  Do we have any 3 

Panel questions for Mr. Grady?  Ms. Olson? 4 

  MS. OLSON:  Just two, if I could.  The first is 5 

why -- why was the -- This is Samantha Olson, by the 6 

staff counsel for the Advisory Team.  My question is the 7 

Prosecution Team testified that the 401, the original 8 

application was rejected, and I wanted to know why. 9 

  MR. GRADY:  I did not reject it, so I can only 10 

-- because I was not the -- I don’t work in the 401 Unit 11 

to approve or deny projects, but I can refer to my 12 

understanding of letters that I’ve read from Dean Pratt, 13 

who was the person to do that.  And as I recall, it was 14 

rejected in part due to a clarification that needed to be 15 

made from the Water Board to Caltrans in regards to 16 

containment BMPs for cementitious wastes, that the 17 

initial application did not specifically identify that 18 

cementitious waste water shall be contained at all times. 19 

  And there was some back and forth through that 20 

process about, well, what if we changed the Ph?  What if 21 

we neutralize it?  What if we -- And then can we 22 

discharge it?  And there was some back and forth about 23 

that, and ultimately Mr. Pratt’s response, as I recall, 24 

was, no, they need to be contained at all times and 25 
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disposed of offsite.  And Caltrans’ response accepted 1 

that, and upon completion of that, as well as maybe some 2 

other things, like payment of fees and other logistical 3 

things with the permit, there may have been some other 4 

permit conditions that I am aware of.  But after that 5 

clarification, I believe the permit was accepted. 6 

  MS. OLSON:  Okay.  Thank you.  And then the 7 

second question is, what’s the timing -- Prosecution Team 8 

testified that two NOVs went out, and then later the 9 

Complaint was drafted.  Do you have the timing on the 10 

Notices of Violation in comparison to the ACLC? 11 

  MR. GRADY:  Yes, the first Notice of Violation 12 

was October 30, 2006, and the second Notice of Violation 13 

was in November, but I -- November 2006.  I don’t know 14 

the specific date in November, but -- 15 

  MS. OLSON:  And the ACLC? 16 

  MR. GRADY:  Oh, the ACLC was issued in 2009. 17 

  UNIDENTIFIED FEMALE SPEAKER:  August. 18 

  MR. GRADY:  August 2009, as I hear from my 19 

counsel. 20 

  CHAIRMAN HALES:  Okay.  Thank you.  Any others?  21 

Okay.  Ms. Harris. 22 

  BOARD MEMBER HARRIS:  Hello.  I have a question 23 

regarding a couple of the sites, one, the spill of 24 

concrete, I believe it’s 58, 59, and then a couple of the 25 
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other leaky equipment photographs.  Was there anything 1 

brought to you in the documents from the biological 2 

monitors that insinuated that those sites were not 3 

cleaned up in that same day?  Are we just -- Is it safe 4 

to assume they were spilled out and then nothing was ever 5 

done about it, or was there anything that showed you that 6 

maybe later the crew went back and cleaned up those 7 

sites?  Do we know if they were just left there?  8 

  MR. GRADY:  As a general answer to your 9 

question, I reviewed -- and this -- I’ll come back to 10 

these specific allegations, because it’s -- it gets 11 

complicated.  You have to review all of the evidence and 12 

I can speak to that, but as a general approach, I 13 

reviewed stacks of documents, and a lot of which were 14 

Caltrans engineering diaries that talked about leaky 15 

equipment and oil spills that were cleaned up right away.  16 

And I didn’t -- we didn’t assess penalties or assess 17 

violations for most of the instances where there was an 18 

identified leak that was identified by their personnel 19 

that was cleaned up right away.   20 

  There are a few instances in here that we 21 

picked where there was a hydraulic leak that may have 22 

been cleaned up or a spill that was cleaned up because we 23 

thought it was significant enough of an issue to point 24 

out.  And so, I guess more specifically your question is 25 
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58 and 59? 1 

  BOARD MEMBER HARRIS:  Those are just the ones 2 

that I’m looking at in the photo.  I just am curious as 3 

to -- I mean, a picture can be taken of a spill and then 4 

a picture cannot be taken of the cleanup.  And so I’m 5 

just wondering if when we’re looking at these 6 

photographs, is it safe for us to assume on all accounts 7 

that these were left as is, or do we have anything that 8 

tells us that, or were they cleaned up?  Do we know?  9 

  MR. GRADY:  If we had evidence that they were 10 

cleaned up, we would have made the best effort to 11 

identify that.  So, in this instance where workers dumped 12 

refuse to the edge of the gravel bar, granted, that quote 13 

has been removed, but there is a quote similar to that 14 

caption to the photo in the URS report.  I don’t believe 15 

so.  I don’t believe there is any evidence that it was 16 

cleaned up, but, you know, through the post-ACL sediment 17 

talks -- well, even pre-Complaint issuance and post-18 

Complaint issuance settlement talks, we provided Caltrans 19 

and MCM the opportunity to provide more information in 20 

regards to all the allegations where they could have the 21 

opportunity to come to us and say, no, no, we cleaned 22 

that up.  Take this into consideration.  Yeah, we did 23 

this instead of what appears to you is what happened.  24 

And they never did that. 25 
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  BOARD MEMBER HARRIS:  Okay.  Thank you.  And 1 

then my next question is, regarding the decking that was 2 

used and the, I believe it’s -- it’s a point out of the 3 

large -- I think it might have been the crane, and then 4 

there is plastic under it.  And you indicate here that -- 5 

or you indicated in your opening that there was evidence 6 

of that some of the oil or whatever it may be on the 7 

decking was an indication that that came from that exact 8 

spill.  So, are my -- is it safe for me to assume that 9 

you believe this wooden decking was purchased solely for 10 

this day and that it wasn’t reused wood that could have 11 

had spills on it from prior use?  12 

  MR. GRADY:  No, that’s not my intent to say 13 

that.  It could have been previous -- 14 

  BOARD MEMBER HARRIS:  So, then, how do we know 15 

the stains are from that day and from that time?  16 

  MR. GRADY:  Are you referring to the crane with 17 

the photo of the plastic sheeting and -- 18 

  BOARD MEMBER HARRIS:  Yeah, it’s -- It doesn’t 19 

particularly have a number, I don’t think.  20 

  MR. GRADY:  That’s okay.  I believe -- 21 

  BOARD MEMBER HARRIS:  It’s -- there is a 22 

gentleman standing in front of it.  It’s a red crane, and 23 

you mentioned that in your opening thing that you could 24 

see that there was sheeting around the base of it, there 25 
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wasn’t any -- any buffers around the bottom of the 1 

sheeting to stop, and that you indicated that there were 2 

stains on the wood that showed that, you know, maybe the 3 

equipment had been leaking prior to them even putting the 4 

plastic under it.  This picture right here.  5 

  MR. GRADY:  Correct. 6 

  BOARD MEMBER HARRIS:  So, my question is is do 7 

we know if this -- these stains are from this event, or 8 

is this wood reused, you know, construction site after 9 

construction site?  So, some of this stuff could be from 10 

previous construction jobs, and they just use the wood 11 

over and over again.  Do we know that or no?  12 

  MR. GRADY:  We don’t know that, and I think 13 

you’re correct to point out that it could -- some stains 14 

on the wood could be due from other things.  However, 15 

that specific photo, right next to the crane, the plastic 16 

sheeting, there is oil on the plastic sheeting.  There is 17 

some white material next to the plastic sheeting, which 18 

appears to -- 19 

  BOARD MEMBER HARRIS:  The HAZMAT powder or 20 

whatever -- 21 

  MR. GRADY:  HAZMAT powder, and they had to 22 

clean it up. 23 

  BOARD MEMBER HARRIS:  -- it was called that you 24 

have to put down.  25 
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  MR. GRADY:  And the other evidence in the 1 

record corroborates that, you know, biological monitor 2 

observed -- there is quotes in there about how equipment 3 

constantly leaked, that the worst offenders of leaky 4 

fluids were the Manitowoc crane on the false bridge and a 5 

compressor that I think was referred to as the IR leaker.  6 

So, and -- I guess I’ll just leave it at that. 7 

  BOARD MEMBER HARRIS:  That’s good.  Thank you. 8 

  BOARD MEMBER NORIN:  Mr. Chair. 9 

  CHAIRMAN HALES:  Mr. Norin. 10 

  BOARD MEMBER NORIN:  Kason, can I ask you a 11 

question?  Of the seven categories of violation that are 12 

alleged by the Prosecution Team, some that you indicated 13 

are reduced by 50 percent, one is 66 percent, some have 14 

no reductions.  So, and I realize that there is a 15 

calculus that goes through this.  You went through that 16 

rather fast.  Could you walk through some of just your 17 

general rationalization of these categories of violation 18 

and how you arrived at -- Because as I understand, there 19 

is 2.9 million potential that was further reduced to 20 

1.511, and now it’s potentially reduced to 2.7 -- 1.276 21 

million.  22 

  MR. GRADY:  Sure. 23 

  BOARD MEMBER NORIN:  So, can you just kind of 24 

walk through that calculus, and how did you guide -- As I 25 
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understand, you put together most of this body of 1 

evidence and went through this at least with some help 2 

from Prosecution Team members, but, nonetheless, can you 3 

walk me through that, please?  4 

  MR. GRADY:  Absolutely.  So, the different -- I 5 

guess first I will point you to the Complaint, which does 6 

describe our methodology for doing that.  For example, 7 

construction dewatering, Section A or Category A, it 8 

refers to the fact that it would contain sediment laden 9 

water that was being discharged to a sediment impaired 10 

water body with endangered species beneficial uses.  The 11 

hydrologic connection between the discharge location, 12 

Isolated Pool B, and the river was taken into account 13 

because the evidence in the record shows that due to 14 

prolonged dewatering to Isolated Pool B, the pressure had 15 

actually caused subsurface sediment transport into the 16 

active water column, which is a direct point that it is 17 

hydrologically connected, that this discharge does affect 18 

water quality. 19 

  And furthermore, a point that for construction 20 

dewatering that we never even went into was the fact that 21 

Isolated Pool B itself is a Water of the U.S. with 22 

beneficial uses.  So, by discharging water there it would 23 

have increased turbidity.  And, anyway, that wasn’t 24 

addressed, but we -- we had to take into account the 25 
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13385 factors, the nature extent of the problem, the 1 

degree of culpability, susceptibility to cleanup.  For 2 

construction dewatering it was not susceptible to 3 

cleanup.  The discharger was highly culpable because the 4 

permits are clear and they made a decision to discharge 5 

at this location in violation of our permit and of the 6 

details and their own project specification that 7 

reiterated their understanding of our permit. 8 

  And they did this without communicating with 9 

the Water Board, and for construction dewatering, as well 10 

for Condition 12, that’s a discharge without a permit.  11 

And so those all play into the consideration of the 12 

factors for degree of culpability, the economic benefit 13 

potentially gained.  As Mr. Hungerford pointed out, we 14 

analyzed in general terms, did not do a specific economic 15 

analysis.  And because of all those factors we felt there 16 

was no need to recommend a reduction in the penalty for 17 

that category. 18 

  For the other categories there were reductions.  19 

For example, debris.  And I’d have to look at the name of 20 

-- rubbish and debris discharges.  There was a proposed 21 

reduction from 90,000 to 10,000, and that’s due to the 22 

recognition that debris discharges are cumulative, that 23 

they have less of an impact on the beneficial uses of 24 

water quality, and that some cleanup efforts were made, 25 
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that there is evidence that there were some BMPs in place 1 

to contain wastes, but we felt that it was important 2 

enough to point out as a violation because of the 3 

evidence in the record that it was persistent and ongoing 4 

and it was a constant problem. 5 

  I will notice as well for rubbish and debris 6 

discharges that that was the one other category that was 7 

grouped like leaky equipment and slag.  That was a form 8 

of discretion taken by the Prosecution Team to 9 

effectively reduce the penalty. 10 

  BOARD MEMBER NORIN:  Kason, can I ask you too, 11 

the 13385 factors, are -- those are established by Office 12 

of Enforcement at State Board?  13 

  MR. GRADY:  No, those -- 14 

  BOARD MEMBER NORIN:  They’re part of Water 15 

Code?  16 

  MR. GRADY:  Yeah, Section 13385 of the Water 17 

Code -- 18 

  BOARD MEMBER NORIN:  Correct.  19 

  MR. GRADY:  -- requires the analysis of certain 20 

factors when assessing penalties. 21 

  BOARD MEMBER NORIN:  Is it fair to say, then, 22 

that then the factors that were weighted here, that, in 23 

essence, that it may be my understanding is that staff 24 

assigns some type of degree of violation based on say, as 25 
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I read it, then if I look at percent reductions on some 1 

of these that say like the Isolated Pool B discharges had 2 

no reduction.  So, that would be assigned a higher value 3 

of violation than say the slag discharges or the debris 4 

discharges?  5 

  MR. GRADY:  Exactly, a higher degree of 6 

culpability, of potential economic benefit by not 7 

employing necessary BMPs that would have been required 8 

for cementitious waste discharges that would have 9 

required containment and removal and storage, all of 10 

which would have cost money.  Those play into our general 11 

sense that there was some economic benefit for some of 12 

the activities.  But, yes. 13 

  BOARD MEMBER NORIN:  And finally, in the 14 

interest of time, some of this seems to me to be a swing 15 

and a miss in that the BMPs are, as you characterized, I 16 

believe, in your presentation was a -- they’re 17 

preventative in nature.  They’re to stop that action in 18 

the first place.  And, in fact, so the use of leaky 19 

equipment, we prohibited that.  That was prohibited by 20 

permit to have -- or even fueling of equipment within a 21 

gravel bar near the active channel, and that that was a 22 

preventative thing in nature.  The fact that it did leak 23 

is maybe the swing and miss in that it leaked in the 24 

first place.  You cleaned it up.  But in some instances 25 
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it was cleaned up, and I -- it sounds like that was 1 

considered within the factor in weighting here.  2 

  MR. GRADY:  Yes.  3 

  BOARD MEMBER NORIN:  Is that a fair 4 

characterization?  5 

  MR. GRADY:  Yes.  6 

  BOARD MEMBER NORIN:  Okay.  Thank you. 7 

  CHAIRMAN HALES:  Thank you, Mr. Norin.  Any 8 

other Panel questions?  No?  Okay.  Thanks.  We’ll move 9 

on, then.   10 

(Off the record) 11 

  MR. HUNGERFORD:  -- motion to strike is 12 

appropriate in this type of proceeding, but, you know, we 13 

just spent about a half hour or so covering three or four 14 

letters or e-mails that don’t relate to -- at all to the 15 

allegations that are before this Board.  We have 280 or 16 

90 allegations and alleged violations, and these don’t 17 

relate to any single one of them.  These events took 18 

place months, or, in some cases, over a year after the 19 

time period covered by the Complaint.  So, I don’t think 20 

that this is relevant material, and I think that, you 21 

know, to the extent this Board is inclined that it should 22 

exercise, you know, its discretion to either strike it 23 

or, at the very least, to give it minimal effect. 24 

  CHAIRMAN HALES:  We’ll give that under 25 
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consideration when we deliberate over the evidence, 1 

though it was establishing the atmosphere as initiated 2 

originally with Caltrans in part of their testimony or 3 

part of Mr. Cohen’s testimony.  So, in that light I’ve 4 

allowed it, but we’ll take that under consideration.  And 5 

this has all been part of the record?  Okay.  So, we have 6 

-- We’ll have our -- the Panel questions following MCM 7 

cross. 8 

  UNIDENTIFIED FEMALE SPEAKER:  Oh, okay. 9 

  UNIDENTIFIED MALE SPEAKER:  I have no questions 10 

for Mr. Cohen. 11 

  CHAIRMAN HALES:  Okay. 12 

  MS. OLSON:  Mr. Cohen. 13 

  MR. COHEN:  Yeah.  14 

  MS. OLSON:  Just a couple things.  One, you 15 

stated that you started on the job in April of ’07?  16 

  MR. COHEN:  April or May.  Well, I started 17 

going to the job.  I was asked in early April if I would 18 

take the job, and, you know, I had 24 hours to say yes or 19 

no because they wanted to figure stuff out.  So, one of 20 

those deals where I said yes, and they wanted me to start 21 

to attend meetings as soon as -- attend some of Ron’s 22 

going on meetings that he already had to come -- There 23 

was so many issues on the job.  There was many more than 24 

just this.  We didn’t have disposal for, you know, 25 
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300,000 yards of material.   1 

  There was some major issues because the job was 2 

-- you know, it was tried -- we tried to put it together 3 

so fast, so there was some issues that project 4 

development would normally have to do that fell into 5 

construction.  So, there was many issues, so they wanted 6 

me to start attending meetings as soon as possible.  So, 7 

that’s why I say April or May.  I didn’t really take over 8 

until sometime in May.  9 

  MS. OLSON:  Okay.  Thank you.  So, I have 10 

actually just a couple questions about things that -- you 11 

know, the differentiation between the timing what 12 

happened before that time period, because I notice in the 13 

record that the violations that we’re talking about today 14 

ceased on May 23rd of 2007, as far as what’s actually 15 

being discussed today.  So, you stated that the 16 

expenditures for Best Management Practices actually had 17 

an augmentation.  There was a total of about 2.6 million 18 

dollars spent on Best Management Practices and about 1.3, 19 

give or take.  I’m not heckling -- 20 

  MR. COHEN:  Well, that was -- 21 

  MS. OLSON:  -- the number.  22 

  MR. COHEN:  That’s very conservative.  That’s 23 

I’d say on an environmental permit compliance issues.  24 

You call it SWPPP, BMP. 25 
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  MS. OLSON:  Okay.  1 

  MR. COHEN:  There is a variety ways to look at 2 

it.  When we went through the job books for this 3 

exercise, we just kind of -- what work was towards 4 

meeting all -- not just Water Board, but -- Excuse me.  I 5 

shouldn’t have drank that.  Not just Water Board, but 6 

there was a lot of stuff for access roads that we put in 7 

for Fish and Game that was an amendment.  So, we -- 8 

everything that was towards permits was that number. 9 

  MS. OLSON:  And how of that, would you say, was 10 

actually implemented after you came on board, so after, 11 

say, April or May of 2007 versus the prior period that 12 

we’re actually discussing today?  13 

  MR. COHEN:  The only thing I could say to that, 14 

item work, stuff that’s in the job for compliance I could 15 

-- you could figure both those numbers out, but item work 16 

is probably split.  There was a lot less extra work.  I 17 

paid a lot less extra work when I came aboard.  I 18 

definitely shifted a lot more of the compliance onto MCM. 19 

  So, we had paid -- we had -- the previous RE 20 

had kind of wrote some change orders, because right off 21 

the bat there was some argument about what’s required in 22 

the permit and what wasn’t.  And this is all before my 23 

time, but there is many different things that were 24 

decided that, hey, that’s extra and above.  And some of 25 
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the cost was split.  Some of it we paid for.  Some -- So, 1 

there was some agreements made here and there, and we did 2 

some extra work, and that’s where some of that number 3 

comes from.  4 

  MS. OLSON:  Okay.  So -- 5 

  MR. COHEN:  And I don’t know if I’m answering 6 

your question. 7 

  MS. OLSON:  I guess what I’m really trying to 8 

get at is do you feel that more effort and money was 9 

spent after May of 2007 on Best Management Practices than 10 

prior -- and I recognize that that was the second two-11 

thirds of the job, so maybe time has something to do with 12 

it, but -- 13 

  MR. COHEN:  Yeah, it’s a hard one to -- I mean, 14 

I’d say there was more effort done.  Money is a hard one, 15 

because a big -- a lot of the cost was once they cleared 16 

the slope they had to apply a bunch of -- because it was 17 

bare soil, they had to apply a bunch of soil -- slope 18 

stabilization measures, and that was quite expensive.  19 

So, that was a one lump sum cost at one time.  So, I 20 

mean, effort, I know that we ramped up the effort quite a 21 

bit. 22 

  MS. OLSON:  Okay.  Also, I was wondering, are 23 

you -- you’re familiar with the Site Specific Storm Water 24 

Pollution Prevention Plan?  25 
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  MR. COHEN:  For our site? 1 

  MS. OLSON:  Right.  2 

  MR. COHEN:  Yeah, I haven’t looked at it -- 3 

  MS. OLSON:  I assume it’s this Red Book thing 4 

that -- 5 

  MR. COHEN:  No, the Red Book does actually -- 6 

  MS. OLSON:  -- you made the chart -- 7 

  MR. COHEN:  -- have all the permits. 8 

  MS. OLSON:  Okay.  9 

  MR. COHEN:  The Red Book is something that 10 

project development develops, and it has all the permits 11 

and all the agreements that gets handed to the RE.  The 12 

SWPPP is something that the contractor has to put 13 

together -- 14 

  MS. OLSON:  Right.  15 

  MR. COHEN:  -- and submit to us right off the 16 

bat. 17 

  MS. OLSON:  And so are you familiar with the 18 

SWPPP for this project?  19 

  MR. COHEN:  Yeah, it’s two binders that, I mean 20 

-- It’s been years, but I -- 21 

  MS. OLSON:  So, I’m wondering, specifically in 22 

the SWPPP, what were the Best Management Practices that 23 

were outlined for the trestle deck that were written into 24 

that document?  There was a lot of talk, and I was a 25 
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little bit confused about what was the guidelines versus 1 

what was actually written in the SWPPP.  2 

  MR. COHEN:  I believe that -- and this is off 3 

recollection, the only thing I know for sure is that NS13 4 

or 3, whatever that one of our standard BMPs, I believe, 5 

is all that was said they would do for the trestle deck.  6 

I made them write a -- amend that and we made fabric.  It 7 

wasn’t official.  When I came on board, the fabric wasn’t 8 

an official BMP for the trestle deck.  I made them amend 9 

that SWPPP to say that it was officially was, so they 10 

took ownership of the fabric.  There is many issues, but 11 

that’s -- so I’m not sure what the original total -- 12 

original BMPs are for the SWPPP, for the trestle. 13 

  MS. OLSON:  Thank you.  And also you mentioned 14 

that the biological monitoring was not as frequent after 15 

you came on the facility, and I was wondering what the 16 

reason for that was.  17 

  MR. COHEN:  Well, biological monitor, they’re 18 

required during specific work items, events, when this 19 

work is done that’s when it’s needed.  And most of that 20 

work was done by the time I got there.  I needed -- I 21 

think there was two or three things, work items that I 22 

did under my tenure that required a biological monitor. 23 

  MS. OLSON:  Thank you. 24 

  CHAIRMAN HALES:  Ms. Harris. 25 
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  BOARD MEMBER HARRIS:  I know that you weren’t 1 

there in the very beginning, but my question -- maybe you 2 

can answer this question, or perhaps Mr. Melendrez, is 3 

that how you say it, could.  I’m not sure, but who 4 

decided where Pool -- who decided that it was okay to use 5 

Pool B?  I mean, did someone say we can -- you need to do 6 

this right here?  I mean, who -- 7 

  MR. COHEN:  Actually -- 8 

  BOARD MEMBER HARRIS:  -- was there when that 9 

decision was made?  10 

  MR. COHEN:  It was Ron Denhire, and I’ve looked 11 

-- I’ve looked -- I’ve read the diaries from that just 12 

because of this issue.  And, actually, it was a 13 

biological monitor who actually -- and I already heard 14 

that he’s not the one -- doesn’t have that approval, but 15 

what happened with that is they knew they’d need to do 16 

dewatering.  You have -- or sediment.  They need a 17 

sediment basin on the river bar.  That was -- They knew 18 

that in the project development process, so they applied 19 

for one.  Well, I think our biologist just said, we’ll 20 

put one 100 feet away.  Well, there wasn’t anything -- 21 

you couldn’t be 100 feet away.  Seventy feet -- 22 

  BOARD MEMBER HARRIS:  Because of the rock wall 23 

preventing -- 24 

  MR. COHEN:  -- is the maximum because -- So, 25 
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they went to the maximum 70 feet away, because 100 feet 1 

didn’t exist.  And so they went to 70 feet, and there was 2 

a depression there, and that’s what they used, an 3 

existing depression.  And it wasn’t -- and it wasn’t 4 

classified as environmentally sensitive.  There is 5 

another -- there are other locations that are pools.  I 6 

think there is some confusion, maybe, but, from my 7 

understanding, Isolated Pool B wasn’t considered 8 

environmentally sensitive habitat for species or anything 9 

like that, because it was basically a dry depression at 10 

the bottom of the rock face. 11 

  And they went to 70 feet, and I think that the 12 

idea there was, hey, what’s the intent of this -- you 13 

know, 100 feet away.  Why was 100 feet used?  And I think 14 

that, you know, Dean Pratt and Dave would probably be the 15 

better one to ask about that, because he may have been 16 

involved, but I know from reading all the history they 17 

basically went, hey, we need a sediment basin.  What were 18 

we applying for?  Well, just one as far away as you could 19 

put it.  And it was a mistake to say 100 feet because it 20 

didn’t exist.  Seventy feet existed.   21 

  And I know from talking to Ron that they 22 

basically had run it by the environmental monitor 23 

thinking -- You know, and I understand that approach.  24 

You think that, hey, here is a guy who is here to enforce 25 
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the permits, here to make sure for the permitting agency 1 

that we comply.  We’ll run it by him.  He doesn’t have 2 

that approval.  I get that, but that’s what happened. 3 

  BOARD MEMBER HARRIS:  At any time during any of 4 

the visits from our staff or from Fish and Game or from 5 

any of the other regulatory agencies, during the 6 

utilization of Pond B, did anyone say to you at any 7 

point, you have to stop using this, it can no longer be 8 

used, you need to figure out something different?  There 9 

is a violation occurring right now, and because of that 10 

violation this has to stop being used and we need to 11 

figure something else out?   12 

  MR. COHEN:  Not to my -- not to my knowledge. 13 

  BOARD MEMBER HARRIS:  Okay.  On the jobsite, 14 

when there was something that appeared to be wrong, per 15 

se, or that was going to potentially cause a violation, 16 

did the biological monitors report to anyone or did they 17 

just collect data and take pictures, and then whoever 18 

happened upon those were able to use those to like how 19 

we’re using them to say, well, we believe these 20 

violations occurred?  Did the biological monitors give 21 

you that information?  How was that information 22 

collected?  23 

  MR. COHEN:  You’re kind of nailing a very 24 

specific good point here.  We’ve changed the way we’ve 25 
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used biological monitors, a lot because of this project.  1 

The two biological monitors that we used on this project 2 

were not -- well, I’ll just comment on one.  One, for 3 

sure, had a kind of an agenda against us and really 4 

didn’t have much experience, and was very hostile.  And 5 

the way the biological monitors are set up is they send 6 

their report to our biologist or our environmental 7 

planner, not to construction.  And that environmental 8 

coordinator or planner reviews them and takes any action, 9 

if necessary.  And so construction doesn’t really see 10 

them. 11 

  But they’re there out in the field to basically 12 

record, and, hopefully -- you know, this job they really 13 

didn’t work with construction.  And why I say we’ve 14 

changed the way we do things now, construction actually 15 

wants environmental monitors, because now we tend to hire 16 

ones that the agencies like, know are knowledgeable and 17 

will do the right thing, and we help choose that have 18 

experience and they actually help things go smoother.  19 

Everyone is happy then.  It’s actually a benefit the 20 

project instead of this adversarial thing that really 21 

occurred on this job.   22 

  It just -- it really showed -- it was 23 

unfortunate for the project, but it showed a much better 24 

way to do things.  We’ve had a lot much better success, 25 
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in my opinion, with biological monitors since this job.  1 

So, there is some issues with the biological monitors on 2 

this job, in my opinion. 3 

  BOARD MEMBER HARRIS:  I would think it would be 4 

difficult.  I was a biological monitor before in a future 5 

life.  No, I’m kidding.  No, but I did work as a 6 

biological monitor for Fish and Game, and our requirement 7 

was that every day at the end of the day we reported to 8 

the contractor’s biological monitors, and then they would 9 

address the situation within 24 hours, and if they didn’t 10 

then a violation was cited.  So, that’s why I asked that.  11 

It seems really difficult if there is -- if, for whatever 12 

reason, you, the contractor or whoever, if something is 13 

going on and you’re not cognizant of it and someone else 14 

is, it seems like you should be told so that you can 15 

address the situation.  16 

  MR. COHEN:  It was fraught -- the biological 17 

monitor issue was fraught with issues, a lot because one 18 

of the biological monitors came from a previous job that 19 

he had adversarial relationship with MCM on.  Straight 20 

from that job to this job, so a lot of baggage came, and 21 

it was a lot of looking for stuff.  And, you know, I 22 

mean, hey, there were issues on the job.  I’ll be the 23 

first one -- 24 

  BOARD MEMBER HARRIS:  Well, there is issues on 25 
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every job.  I can appreciate that.  There is issues 1 

getting my kids to clean their room.  You have to send an 2 

e-mail like some of these that you sent to them, and then 3 

their room stays pretty clean for about a week, and 4 

everything goes good, and then I have to say, do you need 5 

the mean mommy again, and then we get the room cleaned.  6 

So, it’s -- I mean, I understand that, you know, you kind 7 

of have to -- you know, things relax a little bit, and 8 

then you’ve got to relight the fire.  So, I can 9 

appreciate that.  10 

  MR. COHEN:  But the biological monitor is a -- 11 

I mean, we -- 12 

  BOARD MEMBER HARRIS:  It seems like they should 13 

-- like, perhaps, it would be better if they reported 14 

directly and then you knew what -- 15 

  MR. COHEN:  Well, and like I said, I don’t even 16 

know the new process.  I know it’s going great on Mad 17 

River Brides right now, and they -- the construction, 18 

he’s -- and I’ve been out there to help design some 19 

mitigation, slope bank stabilization.  I’ve been working 20 

with the environmental monitor, the biological monitor.  21 

And he’s talking to the agencies, talking to our 22 

environmental.  It’s happening the way it’s supposed to 23 

happen.  The agencies are -- you know, it’s a benefit for 24 

everyone.  This was as far away as you could get from 25 
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that. 1 

  BOARD MEMBER HARRIS:  Thank you. 2 

  CHAIRMAN HALES:  Thank you, very much. 3 

  BOARD MEMBER NORIN:  Mr. Chair. 4 

  CHAIRMAN HALES:  Mr. Norin. 5 

  BOARD MEMBER NORIN:  Sebastian, thanks for 6 

coming up in front of us today.  I had a question.  And 7 

this actually -- this event actually precedes your time, 8 

but I just have a question.  The construction of this 9 

project anticipated several stream crossings by heavy 10 

equipment, and I’m just curious what you know of -- 11 

what’s your experience with the Best Management Practices 12 

to move heavy equipment across a wetted stream channel?  13 

  MR. COHEN:  Well, there is not too many.  It’s 14 

definitely you have an immediate impact right then and 15 

there, and it’s kind of a flash event.  If you’re talking 16 

about heavy equipment going across a live stream? 17 

  BOARD MEMBER NORIN:  Yeah, and I’m not just 18 

talking -- and let me just be more clear and forthright, 19 

that -- and this hasn’t actually been explicitly 20 

discussed today, but there was an event in September 2006 21 

of crossing the wetted stream channel that some of this 22 

equipment, a 330 CAT excavator and a bulldozer, and I 23 

believe a big can went across this thing, and, you know, 24 

pretty dirty, pretty dirty going in.  It wasn’t about 25 
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just the fact that they stir up bottom sediment.  1 

  MR. COHEN:  I’ve seen that picture. 2 

  BOARD MEMBER NORIN:  Do you have anything to 3 

offer as far as -- I would imagine -- I don’t know if 4 

this wetted stream channel work was done by the time that 5 

you got there, but -- 6 

  MR. COHEN:  It was all done.  You know, I -- I 7 

mean, I might -- what would I offer to that issue? 8 

  BOARD MEMBER NORIN:  Well, and what I’m 9 

specifically trying to get at is the BMP that would have 10 

been employed in the best of circumstances that you would 11 

expect as a -- or as the -- as Caltrans, as the resident 12 

engineer if your contractor or subcontractor is going to 13 

cross a sediment impaired water body with heavy 14 

equipment, what would have been the reasonable effort?  15 

  MR. COHEN:  You make sure your equipment is 16 

clean and you go real slow.  And that’s about the just of 17 

it.  And you pick the appropriate spot that’s going to do 18 

the least -- 19 

  BOARD MEMBER NORIN:  Sure.  20 

  MR. COHEN:  -- you know, the shallowest and the 21 

narrowest spot.  And, you know, you make sure you just -- 22 

I mean, there is lots of things, but make sure you’re 23 

doing it only once, obviously, or as few times as 24 

possible, so plan your work.  But that’s not really a 25 
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BMP.  Well, it kind of is a BMP. 1 

  BOARD MEMBER NORIN:  Yeah, it probably is.   2 

  MR. COHEN:  But we don’t really lay anything 3 

down, you know. 4 

  BOARD MEMBER NORIN:  Right.  5 

  MR. COHEN:  We just make sure it’s clean and go 6 

slow.  The speed is definitely -- and don’t turn, you 7 

know.  Make sure it’s orthogonal crossing. 8 

  BOARD MEMBER NORIN:  Let me ask you, too, 9 

somewhat related to that.  Just the turbidity issue here, 10 

you mentioned that four turbidity meters were purchased 11 

directly for this job after you came on board.  12 

  MR. COHEN:  Yeah. 13 

  BOARD MEMBER NORIN:  Was it then your 14 

experience then that turbidity measurements got away from 15 

this subjective visual observation and measurement or 16 

categorization of visual observations, and were actual 17 

turbidity measurements taken thereon on this project for 18 

any turbidity measurements?  19 

  MR. COHEN:  Yes.  We did -- I came aboard, and 20 

I’ll be honest, it took me a while to get up to speed on 21 

all the permits.  I remember having a conversation with 22 

Dean Pratt.  He definitely explained what he was after.  23 

And this is where it comes down to interpretation.  I 24 

read it 100 times.  It really took me talking to Dean, 25 
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and what were you after when you wrote this?  And he 1 

explained that he just wanted to document when there was 2 

turbidity could they have some proof that it didn’t go 3 

above a certain level or cause damage.  And the way he 4 

explained it was, because if someone is driving by that 5 

way I’ve got proof, they call in, yeah, we’re on it or 6 

whatever.  And that made sense to me.   7 

  So, we were doing turbidity measurements.  8 

However, I quickly called back because the -- it just 9 

says upstream and downstream.  It’s really easy.  It 10 

takes going out there and doing turbidity measurements to 11 

find flaws and things like that, because it was so easy 12 

to cheat.  I mean, you’d go in there.  Okay.  I’m 50 feet 13 

downstream.  You just pick a spot, and you almost needed 14 

to do turbidity measurements all the way across.   15 

  I mean, it’s -- you know, I know what they’re 16 

after, but that spec really didn’t -- you know, it was 17 

easy to do that and kind of -- the spec wasn’t detailed 18 

enough to get proof they were after.  And Dean recognized 19 

that.  He just said, yeah, I know there is problems, but 20 

at least it’s something.  Just make sure that, you know, 21 

you guys are on it.  And I -- you know, right off the bat 22 

I thought I had a good relationship going.  I thought 23 

that they were up to speed, that I was on top of the 24 

contractor, we were making changes.  You know, lots of 25 
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changes were made.  There’s lots of things that we still 1 

fought about. 2 

  BOARD MEMBER NORIN:  Well, and frankly -- 3 

  MR. COHEN:  But turbidity measurements, we did 4 

them.  But, again, it was somewhat arbitrary, because, 5 

you know, you could imagine just as -- 6 

  BOARD MEMBER NORIN:  Well, understood.  7 

  MR. COHEN:  -- you’ve got -- 8 

  BOARD MEMBER NORIN:  No, no, understood.  9 

  MR. COHEN:  -- 40 feet and it just says take a 10 

turbidity measurement downstream.  Where downstream?  11 

Because you just have a little plume right here that’s, 12 

you know, two feet wide.  You go downstream 50 feet, you 13 

know, it’s like, well, I’m 50 feet downstream and I can’t 14 

even find it.  You still want me to take a turbidity 15 

measurement?  It’s one of the -- you know -- 16 

  BOARD MEMBER NORIN:  No, I can appreciate that, 17 

and I could actually appreciate, you know, the challenges 18 

you face coming onto a job that had been going on, and it 19 

sounds like it had significant issues that were not 20 

always related to environmental compliance, right?  You 21 

had a whole lot of stuff going on here on a very big 22 

project.  I’m curious, though.  You’re a young man that’s 23 

in, I would imagine, you know, you have a lot of years in 24 

front of you as a Resident Engineer for Caltrans.  So, it 25 
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sounds like things have been learned from this process 1 

that now carry on to jobs and processes that you are 2 

doing now.  So, there is a flipside to this.  I’m curious 3 

about, you know, those outcomes.  It surely sounds like 4 

some hard lessons were learned here, and that maybe 5 

things have at least there is more of a recognition.  6 

There is a recognition of some of the things that did go 7 

wrong, and I think -- 8 

  MR. COHEN:  Oh, definitely. 9 

  BOARD MEMBER NORIN:  And -- 10 

  MR. COHEN:  I think we -- from Caltrans’ 11 

standpoint?  Is that what you’re asking? 12 

  BOARD MEMBER NORIN:  In general.  13 

  MR. COHEN:  Yeah. 14 

  BOARD MEMBER NORIN:  You know, I hear, too, 15 

that you had a permit that was, you know, that was open 16 

to interpretation, that was ambiguous, maybe, that wasn’t 17 

-- that maybe from the standpoint of how you read between 18 

those lines of turbidity is a great thing.  You know, I 19 

mean, I understand that.  I’ve done turbidity 20 

measurements myself.  Yeah, I understand that, but I 21 

think that when you have a permit, and you’re talking -- 22 

I see you had a 1602 Permit, you’ve got a -- you know, 23 

you’ve got all kinds of permits here, and you’ve got all 24 

kinds of compliance things that you’ve -- you’re trying 25 
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to please all masters.  1 

  MR. COHEN:  Right.  And -- 2 

  BOARD MEMBER NORIN:  And including -- 3 

  MR. COHEN:  -- sometimes they conflict. 4 

  BOARD MEMBER NORIN:  Well, and including 5 

Regional Board.  And I guess I’m just curious about, you 6 

know, how we do this better, because this isn’t going to 7 

be the last project.  8 

  MR. COHEN:  Right.  Well, I think my biggest 9 

thing about this was I think what went on prior in prior 10 

years, Caltrans used to attempt to get the permit, and we 11 

would tell agencies, you know, what do you want us to do 12 

to get the permit, and then they write that in instead of 13 

going, okay, what’s the job, what are the impacts going 14 

to be.  You know, we can’t say zero impacts.  You know, 15 

we can’t -- we have to assume stuff is going to happen.  16 

And I guess what I’m saying is, educated people that have 17 

knowledge of what’s going to occur need to be the ones 18 

having the conversations about how to perform the 19 

compliance issues. 20 

  BOARD MEMBER NORIN:  Agreed, but -- 21 

  MR. COHEN:  Because there has been too much -- 22 

it says none of this.  Well, none of this by this agency 23 

meant no extra that’s above -- that’s egregious or above 24 

and beyond what’s normal.  No, by this agency, meant not 25 
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a single drop. 1 

  BOARD MEMBER NORIN:  Well, and the thing is, 2 

too, I think that there are some slight differences, 3 

though, I see in that, in that this permit did allow 4 

things like crossing a wetted stream channel.  It did 5 

allow for some turbidity here.  6 

  MR. COHEN:  Right. 7 

  BOARD MEMBER NORIN:  It didn’t say zero.  8 

  MR. COHEN:  Right. 9 

  BOARD MEMBER NORIN:  There were allowed things 10 

to go on here.  11 

  MR. COHEN:  Well, and the fact, I mean, what 12 

was actually permitted was pretty drastic.  For the low 13 

water stream crossings, it would have taken some massive 14 

grading on the river bar to build up all that gravel to 15 

create the abutments for the two low water crossings.  16 

That river bar would have been destroyed in that area, 17 

and that wasn’t done.  I mean, that’s -- you know, that 18 

doesn’t mean you get to go do other stuff, and it doesn’t 19 

mean you don’t have to put in BMPs in other places, but 20 

that, I mean, that -- it was permitted to do that, and 21 

that wasn’t done, and that would have been more sediment 22 

right there than the whole rest of the job (inaudible) 23 

many factors. 24 

  BOARD MEMBER NORIN:  And part of my point in 25 
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asking you, this is a learning experience for me as well.  1 

Right?  I don’t build bridges for a living.  I can 2 

appreciate the effort that went into this.  Yeah, I can 3 

also see some of the problems.  I think it’s readily 4 

apparent today some of the problems.  It’s pretty well 5 

documented.  I appreciate your candor.  Thanks. 6 

  CHAIRMAN HALES:  Thank you.  Any other 7 

Panelists?  Thank you.  Move onto MCM’s case presentation 8 

and testimony. 9 

  MR. HUNGERFORD:  I’m going to -- if we take 10 

just a short break just before we start. 11 

  CHAIRMAN HALES:  You bet.  How about we break 12 

for -- we’ll come back -- we’ll look at half past.  Will 13 

that work?  It will be about five, 10 minutes. 14 

(Off the record) 15 

  CHAIRMAN HALES:  Caltrans, any? 16 

  MS. ZAZARON:  No questions. 17 

  CHAIRMAN HALES:  Okay.  Panel Members, any 18 

questions? 19 

  MS. OLSON:  Yes. 20 

  CHAIRMAN HALES:  Ms. Olson. 21 

  MS. OLSON:  You guys don’t have any? 22 

  CHAIRMAN HALES:  We’ll just go down the line. 23 

  MS. OLSON:  This is like us ordering dinner 24 

last night.  Okay.  Okay.  So, I’m still confused about 25 
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Isolated Pool B.  So, did Caltrans indicate to MCM that 1 

it was okay or somehow authorized to discharge into 2 

Isolated Pool B as well as the biological monitor? 3 

  MR. PAINE:  I get the impression that everybody 4 

thinks that as a contractor we go out here and just do 5 

whatever we want to do, and that’s just not the case.  6 

Isolated Pool B was under great discussions.  We talked 7 

about it many times.  We talked about the rock face and 8 

the impracticalities of being able to go anywhere else.  9 

And, you know, another kind of rule of thumb in Caltrans 10 

is that you always want to try to settle everything at 11 

the lowest level.  So, when you’ve got biologists there, 12 

which we don’t typically have on projects, you’ve got 13 

Caltrans’ RE’s consent, and you got everybody that’s 14 

there involved is saying, yeah, it looks like it’s a 15 

pretty good place to go, then that’s what we did. 16 

  MS. OLSON:  You testified, also, that at one 17 

point you removed a backhoe from the project because of 18 

excessive leaking.  Do you recall around what year that 19 

was or when? 20 

  MR. PAINE:  I’m not sure.  I think it was the 21 

first -- this year, this first year. 22 

  MS. OLSON:  And then you also testified that 23 

you had a cleanup guy.  He was there just to do cleanups?  24 

  MR. PAINE:  That’s correct. 25 
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  MS. OLSON:  Was he on the site the whole entire 1 

time of the project, or when was he hired?  2 

  MR. PAINE:  It was actually -- it was a woman 3 

laborer, and she was there -- I don’t know what date she 4 

was hired.  We also, to supplement that, in partnering 5 

with Caltrans, we also had an additional SWPPP overstaff.  6 

His name was Joe Cartwright.  And he was there 7 

specifically to also aid and assist in managing the SWPPP 8 

events, which is -- that’s another personnel that we 9 

don’t typically have on a project. 10 

  MS. OLSON:  Okay. 11 

  CHAIRMAN HALES:  Great.  Thanks.  I have a 12 

couple, Mr. Paine.  You had mentioned that you had fit 13 

CMPs in for the trestle bridge, and that you couldn’t 14 

drive sheet piles.  Was that a physical constraint or a 15 

regulatory requirement?  16 

  MR. PAINE:  It was -- it’s both in this case. 17 

  CHAIRMAN HALES:  Yeah.  I mean, you just had 18 

shallow bedrock right there, so you couldn’t really have 19 

driven an effective sheet pile anyway or -- 20 

  MR. PAINE:  That’s correct. 21 

  CHAIRMAN HALES:  Okay.  No problem.  And then, 22 

secondly, the decking on that bridge, there were 6 x 23 

12’s?  24 

  MR. PAINE:  There were 12 x 12’s. 25 
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  CHAIRMAN HALES:  There were 12 x 12’s, even 1 

bigger, and those are reused from other projects, right?  2 

  MR. PAINE:  Yes. 3 

  CHAIRMAN HALES:  Okay.  Thought so.  Thanks.  4 

And Mr. Bieber, question for you.  In your opinion, 5 

you’re saying the qualitative observations for taking 6 

turbidity measurements can be acceptable clearly for 7 

somebody with your credentials and experience you can 8 

have, you know, calibrated eyes for doing something like 9 

that.  And I guess maybe in duel for Mr. Paine, was the 10 

person who was there making those observations on behalf 11 

of MCM, did they have some experience in doing that?  I 12 

understand when we’re talking about a 20 percent increase 13 

over a background turbidity when turbidity coming in as 14 

zero, it’s pretty easy to understand what background 15 

conditions are, and if you create a plume, well, we know 16 

it’s there.  In looking at its efficacy moving 17 

downstream, then in some instances then certainly that’s 18 

appropriate, but was there some sort of -- some sort of 19 

training involved with that person to be able to make 20 

those calls?  21 

  MR. PAINE:  Justin Porteus was the person who 22 

did those tests for us -- 23 

  CHAIRMAN HALES:  Right.  24 

  MR. PAINE:  -- and he was trained, yes. 25 
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  CHAIRMAN HALES:  Okay.  Great.  Thanks.  That’s 1 

all I have.  Any other Members?  Okay.  Thank you, very 2 

much. 3 

(Off the record) 4 

  BOARD MEMBER NORIN:  Did I understand right 5 

that Caltrans, the matrix that you have included has got 6 

some errors in it?  Did you say that? 7 

  MS. ZAZARON:  No. 8 

  BOARD MEMBER NORIN:  Or is that my 9 

misunderstanding? 10 

  MS. ZAZARON:  Yes, that probably was my 11 

miscommunication or inability to (inaudible). 12 

  BOARD MEMBER NORIN:  So, what you passed today, 13 

then, this revised -- so, it’s marked as revised, then, 14 

so this is accurate? 15 

  MS. ZAZARON:  It’s not -- Yes, it’s not -- 16 

Sorry.  It’s not -- You’d think by 40 I would know this.  17 

It’s not actually the defense matrix.  This is our list 18 

of accepted violations. 19 

  BOARD MEMBER NORIN:  Okay.  But it is as you 20 

submit, correct? 21 

  MS. ZAZARON:  Correct, as the revised one.  We 22 

inadvertently left off the last two -- 23 

  BOARD MEMBER NORIN:  Okay. 24 

  MS. ZAZARON:  -- previously, yes. 25 
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  BOARD MEMBER NORIN:  Okay.  Okay.  Fantastic.  1 

That was my point.  Sorry about that. 2 

  CHAIRMAN HALES:  Thank you, very much. 3 

  BOARD MEMBER NORIN:  I apologize. 4 

  CHAIRMAN HALES:  Mr. Massey? 5 

  BOARD MEMBER MASSEY:  Mr. Chair, one quick 6 

question for MCM.  As I understand it from the 7 

prosecution, sometime in the past, perhaps 60 to 90 days, 8 

MCM stipulated to violations and, as I understand it 9 

today, you are saying there are essentially none? 10 

  MR. HUNGERFORD:  Yes.  Well, we’re not saying 11 

there were essentially none.  I mean, it’s contained 12 

within our -- what we’re disputing and what we’re not 13 

disputing is in that matrix we submitted.  There was no 14 

stipulation to violations. 15 

  BOARD MEMBER MASSEY:  Thank you. 16 

  CHAIRMAN HALES:  Thank you.  Okay.  With that, 17 

I’d like to thank everybody for a long day.  I appreciate 18 

your time, your testimony, your patience with our Board 19 

and convening a venue, a hearing panel, and with our 20 

ability to get things scheduled.  So, thank you, very 21 

much, for that.  With that, our Board is going to go into 22 

a closed session for deliberation.  We’ll draft an order 23 

for our future full Board consideration at a later date.  24 

Thank you, very much. 25 
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  MS. ZAZARON:  Thank you. 1 

  MS. MACITO:  Thank you.   2 

(Thereupon, the hearing was adjourned) 3 
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