Good Day Adona,

Thank you for referring the early draft sections of the proposed Staff Report for the Elk River Sediment Total Maximum Daily Load (TMDL) Action Plan to the Department of Fish and Game (DFG) for review and comment.  DFG offers the following comments and recommendations on this project in our roles as a trustee and responsible agency under the California Environmental Quality Act (CEQA; California Public Resource Code § 21000 et seq.) as well as our responsibilities for administration of provisions under CESA.  These are informal comments, as formal DFG comments or recommendations on this project would come in the form of a written letter from our regional manager.  Furthermore, these comments are not intended to be exhaustive, as the project is in the early planning stages, and the scope of the project remains to be developed and referred to DFG for comment.  

As a trustee for the State’s fish and wildlife resources, DFG has jurisdiction over the conservation, protection, and management of fish, wildlife, native plants and the habitat necessary to sustain their populations.  As a responsible agency, DFG administers the provisions of the Fish and Game Code (FGC) including CESA (FGC § 2080 et seq.) that conserve the State’s fish and wildlife public trust resources.  Candidate species, such as the longfin smelt (Spirinchus thaleichthys), receive the same protective measures under CESA as threatened or endangered species. 
DFG is supportive of the North Coast Regional Water Quality Control Board’s proposed action to set a TMDL for sediment in Elk River since the objectives of the TMDL for reducing sediment loading would complement DFG efforts to conserve the State’s fish and wildlife resources.  Sections in the FGC relevant to the objectives of the TMDL include: 
1) FGC § 5650 “Water Pollution” - states it is unlawful for any substance “deleterious to fish, plant life, mammals, or birds” to be deposited in, permitted to pass into, or be placed where it can pass into waters of the state; 
2) best management practices designed to remove existing or prevent development of barriers to fish migration are consistent with FGC § 5901, “Unlawful to Prevent or Impede Fish from Passing in Streams;” 
3) FGC § 1600 et seq. is intended to conserve State fish and wildlife resources by providing DFG jurisdiction over any substantial diversion or obstruction of the natural streamflow or alteration of the bed, bank or channel of a stream.  A stream is defined as ”a body of water that flows at least periodically or intermittently through a bed or channel having banks and supports fish or other aquatic life. This includes watercourses having a surface or subsurface flow that supports or has supported riparian vegetation” pursuant to California Code of Regulations, Title 14, § 1.72. 
With regard to CESA:
4) any practices in the TMDL Action Plan that include measures to avoid “take” (pursuit, capture, or cause death) of a State-listed or candidate species would comply with FGC § 2080; also,

5) practices that would minimize and fully mitigate the impacts for taking of listed species would help form the basis for DFG authorization of take incidental to otherwise lawful activities (FGC § 2081). 
Thus, the intent of the TMDL through prohibitions, best management practices, and other measures to protect Beneficial Uses including Cold Freshwater Habitat (COLD); Rare Threatened or Endangered Species (RARE); Migration of Aquatic Organisms (MIGR); Spawning, Reproduction, and/or Early Development (SPWN); Wetland Habitat (WET) and others that afford protection to fish and their habitat is consistent with FGC §§ 1600 et seq., 2080 et seq., 5650, and 5901 as well as affording protections to Species of Special Concern (SSC).
Stream Protection Buffers

Stream buffers are of critical importance to protect and conserve the biotic and abiotic integrity of a watershed.  Stream buffer functions include providing microclimate and a source of large woody debris and acting as filter strips.  The width and vegetated condition of buffer strips influence their effectiveness for filtering-out sediment, waste, and other substances that may reduce the quality of aquatic habitat.  DFG recommends determining stream buffers that are of adequate width to protect aquatic life, provide for wildlife corridors, and restore habitat in Elk River.  Factors to consider when determining buffers widths are slope, potential for source discharge, large woody debris recruitment potential, channel width, and ecological and geomorphic function of the stream buffer.  Stream buffers that minimize disturbance should be assessed, at least, from the top of bank or outer edge of riparian habitat, whichever is greater.  Such an assessment should consider the impaired condition and reduced extent of riparian habitat from anthropogenic influences.
DFG’s current guildelines include the following stream buffers as standard minimums for many activities:

150-foot no-disturbance buffers on major rivers, 

100-foot no-disturbance buffers on smaller fish-bearing streams, and 
50-foot no-disturbance buffers on ephemeral streams.
Wetlands

Project areas where TMDL Action Plan activities take place should be assessed for wetlands and their extent delineated based on the most current Army Corps of Engineers guidance.  It is also important to know that DFG, as well as, the U.S. Fish and Wildlife Service recognize one-parameter wetlands, so the delineation should include one, two- and three parameter wetlands.  If wetlands are present on the project area, buffers that minimize disturbance will be recommended in consultation with DFG.

Wildlife, Fisheries, and Botany

Elk River watershed is a tributary to Humboldt Bay, south of Eureka, California and is approximately 58 square miles in area.  Elk River is an important fish-bearing stream that supports longfin smelt, coho salmon (Oncorhyncus kisutch), Chinook salmon (O. tschawytscha), steelhead (O. mykiss), coastal cutthroat trout (O. clarkii), and other aquatic species.  In the project area, coho salmon is listed as threatened under California Endangered Species Act (CESA) and the federal Endangered Species Act (ESA).  Additionally, steelhead trout is listed as threatened pursuant to ESA.  Longfin smelt is a candidate for listing as a threatened species under CESA; it may be present during the winter in the lower Elk River watershed.  Longfin smelt is an anadromous species that migrates from bays and estuaries into tidally-influenced freshwater habitat to spawn, primarily from November through May.  Foothill yellow-legged frog (Rana boylii), northern red-legged frog (Rana aurora), and western pond turtle (Actinemys marmorata), Species of Special Concern, may also occur in the project area.  

Projects to be covered by the TMDL Action Plan should be assessed for potential effects to wildlife, fisheries, botanical resources, and non-native species (e.g., bullfrog) and the potential project effects on native resources.  DFG databases (California Natural Diversity Database (CNDDB), BIOS, CalFish) can be accessed for minimum baseline information regarding biological resources within the 7.5-minute quadrangle and all adjoining quadrangles.  Special attention should be focused on State- and federally-listed species, rare plants, SSC, and CNDDB natural communities (e.g., riparian habitats and wetlands).  Once preliminary surveys are complete, additional focused surveys may be recommended to fully understand the potential effects of the project on rare, declining, and listed species.  All biological, botanical, and wetland delineation surveys should be conducted by a qualified biologist or botanist.  

Water Availability and Water Quality
Chapter 2. “Elk River Watershed Problem Statement” of the TMDL describes the effects of increased sediment on Beneficial Uses.  Many of the effects of increased sediment would affect listed fish species and their habitat.  The TMDL describes impacts that affect fishery resources including pool filling, smothering of spawning gravel, and possibly increased stream temperature.  
California has a Mediterranean climate with most of the rainfall occurring from October through April resulting in the lowest stream flows typically occuring in summer months.  Water diversion for domestic, agricultural, and other uses are usually highest in warm months when the flows are lowest.  The combination of normal low stream flows coinciding with the highest water demand period can reduce aquatic habitat quality and quantity by reducing flow, pool depth and the wetted channel perimeter as well as dewatering of riffles.  

Water quality and quantity can affect survival and growth of fish.  Without adequate pool depth and with altered stream flows, fish rearing could be adversely affected.  Elk River’s water quality is degraded from sediment and other inputs.  Water quantity is reduced from various types of diversions including water drafting for dust abatement, irrigation, fire suppression, construction, and domestic and agricultural supplies.  Beneficial Uses of water including COLD, RARE, and MIGR would be enhanced by reduced water diversions during the critical summer rearing period.  The summer rearing time coincides with the lowest stream flows and warmest temperatures.  The loss of pool depth from sediment deposition and water diversions combined with low flow and warm temperature could lead to instream conditions that reduce growth and survival of juvenile salmonids. As such DFG recommends the TMDL incorporate the effects of water diversions on fish habitat availability and water quantity and quality during low-flow rearing periods.  
One potential mitigation for low summer flows during critical rearing periods is to encourage adequate water storage when stream flows are high so that water diversions in low-flow periods (e.g., August, September, and October) can be greatly reduced.  However, if water is to be stored for more than 30 days for domestic or livestock use, then a small domestic use registration or livestock stockpond registration may be required pursuant to State Water Code § 1228.1.  Additionally, pursuant to Fish and Game Code § 1602 a lake or streambed notification is required if a stream diversion is substantial. Fish and Game Code 
§ 1602 was established in 1961 and requires notification for new and existing stream diversions that are substantial.  However, if water is from a source other than a stream or lake, then a notification for a lake or streambed alteration agreement is not required.

For all water intakes, proper fish screening should be installed to prevent aquatic life entrainment during pumping.  Fish screening criteria for pumps and diversions are available at http://www.dfg.ca.gov/fish/Resources/Projects/Engin/Engin_ScreenCriteria.asp.  DFG is likely to have further input on water diversions and screening of intakes as more details of the Action Plan are made available.  
CEQA and DFG Permitting

It is our understanding that the TMDL process would occur under what is considered a certified state regulatory program (California Public Resource Code § 15250 et seq.).  As such, program documents such as the TMDL Action Plan will act as a substitute for an EIR or Mitigated Negative Declaration.  DFG is interested in assuring the TMDL program documents contain information necessary to support CEQA findings for our permitting authorities under FGC §1600 et seq. and under CESA.  

DFG permitting authorities for the industrial and non-industrial timber landowners are covered by Habitat Conservation Plans, Non-Industrial Timber Management Plan review, Coho Salmon Impact Evaluations and lake or streambed alteration agreements (as well as anticipated master agreements for the two largest timber landowners in the Elk River watershed).  However, collaboration on mitigation measures or best management practices between our two agencies could eliminate any confusion for landowners.

As more Action Plan details are made available, other opportunities for programmatic-type permitting may arise which could reduce the steps landowners must take to obtain permit coverage from our respective agencies for their activities.  We look forward to working with you and the rest of the staff of the North Coast Regional Water Quality Control Board to incorporate measures and provisions that will support our shared objectives.    
Please keep DFG apprised to how these recommendations are incorporated into the TMDL Action Plan, or if you or other NCRWQCB staff members have questions.  Jane Arnold (Water Availability) can be contacted at (707) 441-5671 and Gayle Garman (CESA and non-timber programmatic permitting) can be contacted at (707) 445-6512. 
