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Rebecca Fitzgerald, Regional Water Board Staff (Staff)

David Leland, Staff

Ben Zabinsky, Staff

Sam Magill, Center for Collaborative Policy

Action Items and Key Issues for Further Discussion

1. Participants will send applicable information on stream buffer widths to Ben Zabinsky by November 7th. 

2. Staff will send the weblink for the statewide grazing program to meeting participants as soon as possible. 

3. Future iterations of the Program permit language will refer to “performance goals” or other similar term instead of “performance standards”. 

4. Staff will research how the issue of water rights and their effect on water quality can be addressed by the Program and report back at the next Advisory Group meeting. 

5. Staff will provide information on how the Program permit will address California Environmental Quality Act (CEQA) requirements at the next Advisory Group meeting. 

6. Staff will send draft Program performance standards/prohibitions and the water quality management plan document to meeting participants by October 19th (COMPLETE).

7. Meeting participants will provide comments on the draft Program performance standards, prohibitions, and plan document to Mr. Zabinsky by close of business on November 7th. 

Meeting Summary

**All Presentations Discussed Below are Available Online at http://www.waterboards.ca.gov/northcoast/water_issues/programs/agricultural_lands/ under “ Sub-Regional Meeting #3”**

Welcome, Introductions, Logistics and Agenda Review 
David Leland opened the meeting and thanked attendees for their participation.  Mr. Leland noted that staff is moving beyond the Program scope and framework to develop draft Program permit language and water quality management plan concept. 

Sam Magill reviewed meeting logistics and walked through the meeting agenda. 

Ag Lands Conditional Waiver Overview

Ben Zabinsky provided an overview of the proposed Program Conditional Waiver approach. Mr. Zabinsky summarized the proposed program as a best management practice (BMP) based program, where BMPs are documented in some type of planning document.

After the presentation, the following conversation was recorded:

· Katherine Ziemer asked if grazing lands in Humboldt County will be out of the scope of the Program. Mr. Zabinsky responded that all grazing operations will be removed from the Program unless they have irrigated pasture with tailwater. The same is true for forage crops. 

· Vivian Helliwell asked if roads are included in Tier 1 of the Program scope and framework. Mr. Zabinsky responded that they are included in the definition of “associated facilities.”

· Darren Mierau asked if the Regional Water Board ever adopts waivers in conjunction with general waste discharge requirements (WDR). Staff responded that it does; the region wide dairy and timber programs are examples. As currently envisioned, the Program would only include a conditional waiver for the general permit with individual WDRs for Tier 3. Individual WDRs only cover specific landowners/operators, while a general WDR would cover the entire region for specified land use activities. 

· Ms. Helliwell asked if the proposed conditional waiver will have a similar 30-40 timeframe for compliance like existing Total Maximum Daily Loads (TMDLs). Mr. Leland responded that the TMDLs have lengthy timeframes for things like temperature improvement because it takes 30-40 years for trees to grow big enough to provide shade and lower temperature. This Program will have a much shorter timeframe for compliance with the Program permit conditions. The proposed conditional waiver is a different regulatory mechanism than a TMDL, although TMDLs can have similar requirements of individual landowners/operators and covers all agricultural activities within the scope of the Program. 

· Andrew Orahoske asked if stormwater coming off of the land will be regulated by the Program, since stormwater can carry nutrient/sediment loads. Staff acknowledged that this is a question for consideration, but could be captured in water quality management plans (discussed below). Mr. Leland added that the Regional Water Board Executive Officer can always require individual WDRs if a specific water quality problem is determined for an individual operation.

· A member of the public asked which permit covers a road going into property covered by the dairy program if it also accesses farm land covered by this Program. Mr. Leland responded that if part of an operation is covered by the dairy program, the entire operation is covered by the dairy permit. 

Draft Waiver Language- Performance Standards

Mr. Zabinsky provided an overview of the draft Program permit language. The presentation focused on performance standards and prohibitions. BMPs will be selected by operators under the program in order to meet the specified performance standards. After the presentation on performance standards, the following conversation was recorded:

· Ms. Helliwell asked for clarification of the phrase “reasonable to implement” in future iterations of the draft performance standards. 

· Ms. Helliwell asked if a road concentrating water and causing erosion accessing agricultural operations would be regulated by this Program. Mr. Zabinsky confirmed that it would. 

· Ms. Ziemer and Mr. Orahoske requested that the draft performance standards specify what land uses will be covered by the Program.  Mr. Zabinsky noted that this is already covered in Scope and Framework document. 

· Cindy Wilcox asked how the performance measures will deal with willows growing onto an agricultural operation. Although the willows are promoting riparian function, they also negatively impact the farming operation itself. Mr. Zabinsky said that in this case, a site specific determination may need to be made. The water quality management plans (discussed below) can also address this.

· Meeting participants discussed minimum buffers between farming operations and stream banks. DFG and county planning/resource agencies can provide guidance on appropriate buffer widths. Participants reached consensus that some minimum buffer is appropriate, but the specific width was not determined. Mr. Zabinsky requested participants to send information on buffer widths to staff as soon as possible (see Action Item #1). 

· Meeting participants discussed livestock access to creeks. Ms. Souther noted that NRCS data shows that cattle generally prefer out-of-creek watering locations, but when they use the creek for watering through limited access points, they do not typically linger in the creek for long. A system can be developed to provide seasonal access so livestock can access creeks when it is most needed. Performance standard five will be revised to include “designated watering locations”. 

· Participants noted that fencing streams to reduce livestock access can be difficult to maintain, and can be wiped out during high flood flows. 

· Jim Waldvogal noted that wild elk herds often cause more issues with water quality than domestic livestock. 

· Ms. Ziemer noted that most grazing operations in Humboldt county will be exempt from the Program, but could be regulated by the statewide grazing program under development. Staff will send out the weblink for the state grazing program (see Action Item #2). Although there is a desire from some to include all grazing operations in this Program, staff noted that it can’t be covered at this time. 

· Mr. Waldvogal asked if the Program will require zero discharge of covered constituents (i.e., sediment, nutrients, pesticide, etc.). Mr. Leland confirmed that the proposed conditional waiver will allow discharges in a way that doesn’t affect beneficial uses or exceed existing water quality objectives.  

· A member of the public asked how the Program will deal with chemicals like copper that may be toxic even in levels too low to monitor. Rebecca Fitzgerald said that more thought will be needed on monitoring requirements. This is the subject of the next set of Advisory Group meetings. 

· Ms. Wilcox noted that the term “minimize” appears throughout the performance standards, and suggested that it might be better to specify allowable amounts for certain discharges. Mr. Zabinsky responded that the existing performance standards are written to provide flexibility for management processes instead of strict water quality standards. Participants agreed that “performance goals” is a more appropriate term than “performance standards” so as not to confuse this language with existing water quality standards. All future iterations of the draft Program language will include this change (see Action Item #3). 

· Pat Frost asked if surface waters and waters of the state are the same, and whether fully enclosed settling ponds are considered waters of the state. Staff responded that surface waters has a very broad meaning in the California Water Code, but do not include private settling ponds. 

· Participants generally agreed that “prevent” should replace the term “minimize” in performance goal ten. DFG requires minimums protective of listed species, and all regulations must comply with Endangered Species Act requirements. 

Draft Waiver Language- Discharge Prohibitions

Mr. Zabinsky delivered a presentation on Program discharge prohibitions. The current proposed discharge prohibitions are divided into “ag specific prohibitions” and “general prohibitions.” General prohibitions are “standard” and appear in most Regional Water Board permits. Mr. Zabinsky asked participants to focus on the ag specific prohibitions, as the general prohibitions can’t be changed. After the presentation, the following discussion was recorded:

· Ms. Wilcox asked if regulation of water diversions for illegal marijuana farms will be covered by this Program. Mr. Zabinsky replied that it is out of the jurisdiction of the Regional Water Board. Mr. Leland added that in order to get any waiver coverage, there must be verification of a preexisting water right. As such, illegal growing operations would not be covered and subject to immediate enforcement actions. 

· Ken Fetcho noted that the issue of water rights is likely to come up in future Advisory Group discussions. Specifying that a legitimate water right must be held and complied with could be included in the draft waiver language. Mr. Orahoske noted that in some areas, awarded water rights result in an automatic violation of some water quality objectives, particularly for temperature. Staff responded that water rights are generally under the jurisdiction of the State Water Resources Control Board (SWRCB), not the regional water boards. This continues to be a major issue for discussion however, and staff agreed to look into how the issue of water rights can be addressed in this Program (see Action Item #4). 

· Within the general prohibitions section, participants suggested that “place” be replaced with “stored or used” for general prohibitions three and four. 

· Participants generally agreed that general prohibitions should appear above ag specific prohibitions in the document, and suggested that existing prohibition nine be removed and consolidated with prohibition one. 

Water Quality Management Plans

Mr. Zabinsky delivered a presentation on the draft water quality management plan (plan) document. After the presentation, the following conversation was recorded:

· Participants generally discussed the issue of where water quality plans are developed and reside, and whether plans for individual landowners would be subject to public records act/Freedom of Information Act requests. Voluntary plans through NRCS are not public, but are not part of public regulatory requirement like the Program either. Mr. Orahoske requested that the Program include requirements that all plans are subject to 30-day public review similar to the process for timber harvest permits since agricultural owner/operators are gaining the right to discharge into waterways current under the public trust. Ms. Ziemer suggested that individual landowners will probably resist the idea of public review for individual plans. NOTE: This issue will require continued discussion and direction from the Regional Water Board. 

· Mr. Fetcho suggested that maps in plans could include the location of surface waters and slope contours. Mr. Orahoske added that much of this information is available using the free Google Earth program. 

· Ms. Ziemer said that plans must be simple to construct. A website with plan templates and guides on mapping would be useful for small operators in the Program. Education to help these individuals similar to the outreach from Western United Dairymen for the dairy program will also be useful. The planning appendix in the dairy program could be used as one template for this Program. Ms. Wilcox suggested that the process for NRCS nutrient management plans (NMP)could be used as a template  for plans as well (although privacy issues would have to be dealt with, as NMPs are not public information and contain much more than just water quality information). 

· Mr. Orahoske suggested the plan submittal/approval process should include pesticide reports for the last five years, and include a yearly update requirement that includes the previous year’s pesticide use report. This could cut down on the amount of time required by staff to review plans. 

· Participants discuss California Environmental Quality Act requirements for the Program. Staff confirmed that the Program permit will have to go through the CEQA process, but whether that takes the form of a mitigated negative declaration or some other CEQA equivalent is not clear. Staff will provide more information on the CEQA process for the Program at a future meeting (see Action Item #5). 

Next Steps and Adjourn

Mr. Zabinsky reviewed next steps. Staff will send a Word version of the Program draft waiver language and draft plan document to Advisory Group member for comments (see Action Item #6). Meeting participants will provide comments to Mr. Zabinsky by November 7th (see Action Item #7). 

Adjourn
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