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SUPERIOR COURT UPHOLDS WATER RIGHT FEES
Challenge to State Water Board’s adoption of water right fees denied

Sacramento — A Sacramento County Superior Court judge has rejected a
challenge brought against water rights fees adopted by the State Water Resources
Control Board. The State Water Board established the fees at the Legislature’s
direction to support the State’s water right program. The court found that the fees
are legitimate regulatory fees and not unconstitutional taxes.

The State Water Board’s Division of Water Rights administers water rights
through a permit and license system that protects water right holders, the public
interest, and the environment. The Legislature required the State Water Board to
adopt regulations establishing fees to support its water right program.
Historically, the program has been primarily supported by the General Fund. The
Legislature changed the program’s funding source following a recommendation
by the State Legislative Analyst’s Office that water right holders should bear the
costs of the program.

Without the funding from fees, the State Water Board would have had to shut
down much of the State’s water right program. “The court’s decision allows the
State Water Board to continue to administer and protect water rights in
California,” said Arthur G. Baggett Jr., Chair of the State Water Board. “The
regulatory program, which is supported by these fees, is essential to the
administration of the State’s water allocation system and protection of the
environment. While we didn’t request the change in our budget from general
funds to fees, we were confident that the court would recognize that the fee
structure we developed was reasonable and fair.”

“The Legislature recognized that the activities of the water right holders create the
need for the regulatory program,” said Victoria Whitney, Chief, Division of Water
Rights, “and it decided that the water right holders and not the general public
should pay for that regulation.”

The court’s ruling was in response to a challenge brought by the Northern
California Water Association, the Central Valley Project Water Association and the
California Farm Bureau Federation. Those entities claimed that the legislation
authorizing the fees and the State Water Board’s regulations were
unconstitutional.
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Judge Raymond Cadei upheld the water right fees in their entirety, recognizing
that the fees challenged in the action are legitimate regulatory fees and that the
State Water Board satisfied the law in developing the water right fee structure. His
decision states that the fee structure was “developed after careful consideration of
factors specific to the regulatory program of the Division of Water Rights.”

Judge Cadei further noted the challenges that the State Water Board faced in
developing a fee structure, stating “[I]t is significant that the water rights
regulatory program presented unique challenges that appear to be unprecedented
in the case law regarding regulatory fees. Perhaps the greatest of these challenges
was the fact that a significant portion of overall California water rights are held by
the federal government.” The court concluded that it was reasonable for the State
Water Board to determine that the federal government was unlikely to pay the
fees and to allocate the fees to the federal government contractors. Judge Cadei
also found that other aspects of the water right fee structure were reasonable.
“The fact that other approaches might have been chosen or that reasonable minds
might differ regarding the method chosen suggests that [the State Water Board]
acted within the legitimate scope of its discretion.”

A copy of Judge Cadei’s opinion can be seen at

http:/ /www.waterrights.ca.gov/Fees/docs/fee court ruling.pdf. Additional
information about the State Water Board’s water right program can be seen at
http:/ /www.waterrights.ca.gov/.

H##



