R Y - T e o

[ N N R N T N T N T N 2 N T N S NN T e N VU Oy
[ =) T Y e S = T = Y~ - S S N I O VS N S =)

WILLIAM J. THOMAS, Bar No. 67798 NN
william.thomas(@bbklaw.com R
BEST BEST & KRIEGER LLP

500 Capitol Mall, Suite 1700

Sacramento, California 95814

Tel: (916) 325-4000 / Fax: (916) 325-4010

ERNEST A. CONANT, Bar No. 89111
econant@youngwooldridge.com

LAW OFFICES OF YOUNG WOOLDRIDGE, LLP
1800 30th Street, Fourth Floor

Bakersfield, California 93301

Tel: (661) 327-9661 / Fax: (661) 327-0720

JOSEPH D. HUGHES, Bar No. 169375
jhughes@kleinlaw.com

KLEIN, DeNATALE, GOLDNER, COOPER,
ROSENLIEB & KIMBALL, LLP

4550 California Avenue, Second Floor
Bakersfield, California 93309

Tel: (661) 395-1000 / Fax: (661) 326-0418

KARI E. FISHER, Bar No. 245447
kfisher@cfbf.com

CALIFORNIA FARM BUREAU FEDERATION
2300 River Plaza Drive

Sacramento, CA 95833

Tel: (916) 561-5665 / Fax: (916) 561-5691

Attorneys for Petitioners: Southern San Joaquin
Valley Water Quality Coalition, Kern River
Watershed Coalition Authority, Westside Water
Quality Coalition, Arvin-Edison Water Storage
District, Wheeler Ridge-Maricopa Water Storage
District, North Kern Water Storage District, and
California Farm Bureau Federation

BEFORE THE STATE WATER RESOURCES CONTROL BOARD

IN RE: PETITION OF SOUTHERN SAN SWRCB/OCC File No.
JOAQUIN VALLEY WATER QUALITY
COALITION FOR REVIEW OF ACTION PETITION FOR REVIEW, OR

AND FAILURE TO ACT BY CENTRAL ALTERNATIVELY, REQUEST FOR OWN
VALLEY REGIONAL WATER MOTION REVIEW OF CALIFORNIA
QUALITY CONTROL BOARD REGIONAL WATER QUALITY CONTROL
BOARD, CENTRAL VALLEY REGION,
RESOLUTION NO. R5-2013-0120 WASTE
DISCHARGE REQUIREMENTS GENERAL
ORDER FOR GROWERS WITHIN THE
TULARE LAKE BASIN WATERSHED
THAT ARE MEMBERS OF THE THIRD-
PARTY GROUP

82231.00008'8333195.8

PETITION FOR REVIEW




LAW OFFICES OF
BEST BEST & KRIEGER LLP
500 CAPITOL MALL, SUITE 1700
SACRAMENTO, CALIFORNIA 95814

o L~ T ¥ S ¥ N O

[N I N R e T N R N T L 2 N 2 (O T N T e e v VLG VUG
o T =) T L - S N T - RN B~ - S = Y L - VS S O o1

L INTRODUCTION

The Regional Board is charged with the responsibility of establishing water quality
control plans and programs which are protective of water quality in the state, but in doing so,
must balance competing water quality, housing, and economic development interests. Its
regulatory enactments are ultimately governed by a standard of "reasonableness.” Thus, in the
context of adopting the Tulare Lake Basin Order in furtherance of the Irrigated Lands Regulatory
Program (“ILRP”), the Regional Board was, and is, required to adopt an order which feasibly
achieves the environmental objectives of the ILRP in a cost-effective manner in light of the
importance of agriculture to the Central Valley and the state as a whole. Certainly, a series of
Waste Discharge Requirements (“WDR”) General Orders which recognize the unique
hydrogeology, soil types, cropping patterns and other agricultural characteristics of each of the
eight regions within the Region, and which establish monitoring and reporting requirements
which are responsive to those characteristics and are based on the relative threat to groundwater
would meet the "reasonableness" standard.

However, adopting a WDR General Order which (a) fails to take into account the unique
hydrogeologic characteristics of the Tulare Lake Basin, or (b) assumes that every irrigator is a
"discharger," or (¢) fundamentally redefines and expands the statutory definition of "waste", or
(d) imposes onerous monitoring and reporting requirements upon agricultural operations which
make even a de minimis contribution to a water quality exceedance is inherently and
fundamentally unreasonable and must be set aside.

As we establish herein, the Regional Board abused its discretion in adopting the Tulare
Lake Basin Order because it is fundamentally unreasonable. The Tulare Lake Basin Order
violates the Porter-Cologne Water Quality Control Act and exceeds the Regional Board’s
jurisdiction. Moreover, the Regional Board has improperly relied on inadequate Findings and
Statement of Overriding Considerations (collectively, the “Findings”) in its effort to comply with
the California Environmental Quality Act (“CEQA”), Pub. Resources Code sections 21000 et
seq., for adoption of the Tulare Lake Basin Order. The Findings, in the context of the Tulare
Lake Basin Order, are not supported by substantial evidence, and do not, in fact, demonstrate that
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the benefits of the Tulare Lake Basin Order outweigh its environmental and other impacts.

II. EXHAUSTION OF ADMINISTRATIVE REMEDIES

Petitioners submit this Petition in compliance with California Water Code (“CWC”)
sections 13320(a) and 13330(c). Petitioners each fully participated in the administrative process
for the Tulare Lake Basin Order, as well as proceedings pertaining to the Irrigated Lands
Regulatory Program (“ILRP”) and its Program Environmental Impact Report (“PEIR”).
Petitioners also participated in numerous meetings with the Regional Board regarding the scope
and breadth of the CEQA process, the economic analysis, and many draft components of the
ultimately adopted Tulare Lake Basin Order. Throughout the process, Petitioners challenged the
Regional Board’s authority to adopt the Tulare Lake Basin Order by providing comments
detailing how the Tulare Lake Basin Order violated the Porter-Cologne Water Quality Control
Act, CEQA, and the California Water Code demands for balance and reasonableness.

III. THE PETITIONER PARTIES

A. The Southern San Joaquin Valley Water Quality Coalition

The Southern San Joaquin Valley Water Quality Coalition (“SSIVWQC”) is a coalition
comprised of four Subwatersheds representing the lands within the Tulare Lake Basin. The
coalition encompasses in excess of 3 million irrigated acres. The SSJVWQC has been officially
approved by the Regional Board as a certified coalition authorized to administer the ILRP
agricultural waiver. The Southern San Joaquin Valley Water Quality Coalition has fully
participated in all underlying proceedings on behalf of all its subwatersheds, their member
agencies, and growers.

The SSIVWQC files this petition on its own behalf and on behalf of certain of its
members, specifically: the Kern River Watershed Coalition Authority as representative of the
Kern Subwatershed; the Kaweah Delta Water Conservation District and the Kaweah and St.
Johns Rivers Association as representative of the Kaweah Subwatershed; and the Deer Creek and
Tule River Authority as representative of the Tule Subwatershed.

B. The Kern River Watershed Coalition Authority

The Kern River Watershed Coalition (“Authority™) is a joint powers authority comprised
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of most of the agricultural water districts within that portion of Kern County that would be
subject to the above-referenced Tulare Lake Basin Order, including portions of southern Tulare
County within multi-county districts. The Authority participated in all underlying proceedings,
on behalf of itself and its Members and their respective landowners.

C. The Westside Water Quality Coalition

The Westside Water Quality Coalition (the “Westside Coalition™) is a non-profit mutual
benefit corporation comprised of agricultural landowners situated within the area served by four
water districts: Belridge Water Storage District, Lost Hills Water District, Berrenda Mesa Water
District, and Dudley Ridge Water District. The area served by these water districts falls within
the portions of Kern and Kings County that would be subject to the above-referenced Tulare Lake
Basin Order. The water districts, on behalf of themselves and the landowners who are members
of the Westside Coalition, fully participated in all underlying proceedings through their
memberships in the SSJVWQC and the Authority, and in their individual capacities.

D. Kern River Watershed Coalition Authority Member Districts

Arvin-Edison, North Kern, and Wheeler RidgeéMaricopa Water Storage Districts are all
organized and exist under Division 14 of the California Water Code, and are located within the
County of Kern. They have all been involved in the Irrigated Lands Regulatory Program and
related activities through participation in the Kern River Watershed Coalition Authority and in
turn the Southern San Joaquin Valley Water Quality Coalition, among other things. Each files
this Petition on behalf of itself and its landowners, and have participated in the underlying
proceedings.

E. California Farm Bureau Federation

The California Farm Bureau Federation (“Farm Bureau”) is a non-governmental, non-
profit, voluntary membership California corporation whose purpose is to protect and promote
agricultural interests throughout the State of California and to find solutions to the problems of
the farm, the farm home, and the rural community. Farm Bureau is California’s largest farm
organization, comprised of 53 county Farm Bureaus currently representing over 74,000

agricultural, associate, and collegiate members in 56 counties. Farm Bureau strives to protect and
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improve the ability of farmers and ranchers engaged in production agriculture to provide a
reliable supply of food and fiber through responsible stewardship of California’s resources. Farm
Bureau aims to improve the ability of individuals engaged in production agriculture to utilize
California resources to produce food and fiber in the most profitable, efficient, and, responsible
manner possible guaranteeing our nation a domestic food supply. To that end, Farm Bureau is
involved in efforts to protect the resources of the state, including water quality and the
preservation of agricultural land.

Farm Bureau supports responsible farming and proper use and application of pest control
products, and respects the health and welfare of those throughout the State. Farm Bureau actively
participates in state and federal legislative and regulatory advocacy relating to water quality,
water use efficiency, and pesticide regulation, registration, labeling, and use on behalf of Farm
Bureau members.

Farm Bureau’s membership includes a substantial number of farmers and ranchers who
grow food and fiber within the Regional Board’s jurisdiction, including within the Tulare Lake
Basin. Specifically, Farm Bureau brings this petition on behalf of Kern County Farm Bureau.
Kern County Farm Bureau has 1,453 members and aims to promote, protect, and strengthen Kern
County’s agricultural interests. As required by the Porter-Cologne Water Quality Control Act,
many Farm Bureau and Kern County Farm Bureau members were regulated under the Regional
Board’s Conditional Waiver of Waste Discharge Requirements and are now subject to the Tulare
Lake Basin Order. Farm Bureau and Kern County Farm Bureau have fully participated in all
underlying proceedings on behalf of its members.

IV. SPECIFIC ACTION CHALLENGED

Petitioners request that the State Board review the Regional Board’s failure to proceed in
a manner required by law with respect to compliance with the requirements of the Porter-Cologne
Water Quality Control Act and CEQA in adopting the Tulare Lake Basin Order.
V. DATE OF THE REGIONAL BOARD ACTION

The Regional Board adopted the Tulare Lake Basin Order by Board vote on September
19, 2013.
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Vl. STATEMENT OF THE REASONS THE ACTION IS INAPPROPRIATE OR

IMPROPER

The Regional Board violated CEQA in its adoption of the Tulare Lake Basin Order
because in adopting the Tulare Lake Basin Order, the Regional Board improperly relied upon
“Findings and Statement of Overriding Considerations” which are clearly inadequate and not
supported by substantial evidence. The Findings make no effort to independently assess (and
inform the public) specifically how the social, economic or other “benefits” of the Tulare Lake
Basin Order outweigh significant and unavoidable environmental impacts identified in the ILRP
PEIR, perhaps most notably the loss of productive farmland.

The Order as recently amended and adopted departed considerably from the five
alternatives reviewed in the EIR. Because the Regional Board failed to comply with CEQA, the
Regional Board’s actions to adopt the Tulare Lake Basin Order constitute a prejudicial abuse of
discretion.

In addition, for the reasons stated in Points and Authorities below, the Tulare Lake Basin
Order is inappropriate or improper.

VII. THE MANNER IN WHICH PETITIONERS ARE AGGRIEVED

Petitioners and their member growers are subject to regulation under this Tulare Lake
Basin General Order and will thus be subjected to an arbitrary and capricious regulatory scheme
whose Tulare Lake Basin costs and obligations significantly outweigh its intended benefits and
are therefore unreasonable as statutorily required. Further, Petitioners have a fundamental
interest in ensuring that the Regional Board complies with the California Water Code, the Porter-
Cologne Water Quality Control Act, and CEQA in carrying out its regulatory functions, so that
water quality is protected, but done so in a manner allowed by law.

VIII. THE SPECIFIC ACTION REQUESTED

Petitioners request that the State Board order the Regional Board to either take this Order
up on its own motion pursuant to CWC § 13320 (a), or remand it back to the Regional Board to
correct its CEQA deficiencies and amend the Order consistent with the CWC and Porter-Cologne

water quality provisions.
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IX. ASTATEMENT OF POINTS AND AUTHORITIES IN SUPPORT OF LEGAL

ISSUES RAISED IN THIS PETITION
As required by title 23, section 2050(a)(7) of the California Code of Regulations,
Petitioners include herein a Statement of Points and Authorities in support of this Petition.

X. A STATEMENT THAT THIS PETITION WAS SENT TO THE REGIONAL

WATER BOARD

In accordance with title 23, section 2050(a)(8) of the California Code of Regulations,
Petitioners mailed true and correct copies of this Petition by First Class mail on October 18, 2013,

to the Regional Board. The address to which Petitioners mailed the copies is:

Pamela Creedon, Executive Officer

Central Valley Regional Water Quality Control Board
11020 Sun Center Drive, Suite 200

Rancho Cordova, CA 95670-6114

XI. ASTATEMENT AS TO WHETHER THE PETITIONERS RAISED THE

SUBSTANTIVE ISSUES OR OBJECTIONS IN THE PETITION TO THE

REGIONAL BOARD

Petitioners have fully exhausted all administrative remedies by submitting written and oral
comments on all drafts of the General Order, and previously, on the Long-Term ILRP and the
ILRP PEIR, all directed to request compliance with CEQA and Porter-Cologne. All issues raised
in this Petition were raised before the Regional Board by Petitioners and other affected parties in
numerous meetings, submittals, and testimony before the Board, such that the Regional Board
was fully apprised of the legal deficiencies of the Tulare Lake Basin Order and the CEQA
documents.

XII. STATEMENT OF POINTS AND AUTHORITIES

A. PROCEDURAL BACKGROUND
1. The Regional Board adopted Resolution No. R5-2013-0120, which
approved the Tulare Lake Basin General Order, on September 19, 2013. The adoption of this
Resolution is a “project” within the meaning of the CEQA; thus the Regional Board was required

to certify an adequate environmental document prior to approval of the Resolution. The Regional
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Board relied on the PEIR which had been originally certified in 2011 for the Long-Term ILRP.
When certifying the PEIR, the Regional Board also adopted “Findings and Statement of
Overriding Considerations” which are virtually indistinguishable from those utilized in its CEQA
compliance for the East San Joaquin General Order. (See Attachment D to Resolution No. R5-
2012-0116.) This petition challenges the Tulare Lake Basin General Order and its Findings of
Fact and Statement of Overriding Considerations (Attachment D to the Tulare Lake Basin Order).

B. FACTUAL BACKGROUND

1. To facilitate the development of a long-term irrigated lands program for the
Central Valley, the Regional Board developed five alternatives for consideration and review as
part of the EIR for the Long-Term ILRP. The five alternatives represented different approaches
to dealing with discharges from irrigated agriculture that may affect the quality of agricultural
surface and groundwater. The Regional Board staff indicated that it was their intent to
recommend a Long-Term Irrigated Lands Program from among the alternatives being considered
in the EIR. Further, the EIR was to evaluate each alternative equally. By conducting the CEQA
review in this manner, the Regional Board stated it could then ultimately choose to adopt any of
the approaches presented in the five alternatives.

Over significant public opposition, the Regional Board staff ultimately developed a
Recommended Long-Term Irrigated Lands Regulatory Program or Recommended Project
Alternative (“RPA”), and subsequent Long-Term Irrigated Lands Regulatory Framework (“Long-
Term Framework™) that significantly differed from the original five alternatives.

Utilizing the RPA and Long-Term Framework, the Regional Board staff began developing
the Long-Term Irrigated Lands Program, comprised of possibly eight Waste Discharge
Requirements (“WDR”) General Orders. Regional Board staff developed the WDR for the
Eastern San Joaquin River Watershed (the “East San Joaquin WDR™) first. On or about March
15, 2013, the Regional Board released an administrative draft of the tentative Waste Discharge
Requirements and a tentative Monitoring and Reporting Program for discharges from irrigated
lands within the Tulare Lake Basin watershed. On or about August 29, 2013, the Regional Board

released a revised tentative WDR and associated attachments that, similar to the administrative
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draft, relied exclusively on the previously certified ILRP EIR (Resolution No. R5-2011-0017) for
CEQA compliance. Interested parties submitted written comments on the administrative draft
and tentative draft of the proposed General Order , and subsequently challenged the Tulare Lake
Basin General Order as it was being adopted by the Regional Board. Petitioners and other
interested parties pointed out numerous examples, within the proposed General Order, of
unreasonable, excessive and ineffective regulatory requirements which could produce only
marginal public benefits. Petitioners and other interested parties further demonstrated that the
adopted Order and its attachments significantly departed from any of the CEQA analyzed
alternatives.
XHI. ARGUMENT

A. Reasonable Regulation and Reasonable Costs

The ostensible authority for the Regional Board’s broad regulatory authority, as exercised
in the form of the Irrigated Lands Regulatory Program, is found in the Porter-Cologne Water

Quality Control Act.1 (CWC, § 13000, et seq.) Water Code Section 13241 provides:

Each regional board shall establish such water quality
objectives in water quality control plans as in its judgment
will ensure the reasonable protection of beneficial uses and
the prevention of nuisance; however, it is recognized that it
may be possible for the quality of water to be changed to
some degree without unreasonably affecting beneficial uses.
Factors to be considered by a regional board in establishing
water quality objectives shall include, but not necessarily be
limited to, all of the following:

(a) Past, present, and probable future beneficial

uses of water.

! For purposes of this Petition, it is assumed, but not conceded, that the Regional Board has some statutory
authority to regulate groundwater. In fact, this is hardly a settled question. The Water Code only
indirectly authorizes the state and regional boards to regulate groundwater by a passing reference in the
definition section, §13050(e).

“‘Waters of the state’ means any surface water or groundwater, including saline
waters, within the boundaries of the state.”

Indeed, it appears the Legislature knowingly and purposefully avoided generally empowering the state or
regional boards to regulate groundwater. The Porter-Cologne water quality provisions of the CWC make
only a single passing reference to groundwater, not in the Code’s substantive or operational provisions, but
only in its definitions. Petitioners submit it is highly unlikely that the Legislature intended to build an
entire regulatory empire in the absence of any express substantive statutory authority.

82231.0000818333195.8 -8 -
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(b) Environmental characteristics of the
hydrographic unit under consideration,
including the quality of water available thereto.

(c) Water quality conditions that could reasonably
be achieved through the coordinated control of
all factors which affect water quality in the area.

(d) Economic considerations.

(e) The need for developing housing within the
region.

(f) The need to develop and use recycled water.

Thus, the Regional Board’s authority in establishing and achieving water quality
objectives is not unlimited, but is appropriately tethered to a mandatory standard of
reasonableness, taking into account all factors which affect water quality in a given area, as well
as the economic considerations (including the economic effect of regulation upon affected
parties) associated with the Board’s actions. (See CWC, §§ 13241, 13000.) This is consistent
with the overall goal of the Porter-Cologne Water Quality Control Act, which is to “attain the
highest water quality which is reasonable, considering all demands being made and to be made on
those waters and the total values involved, beneficial and detrimental, economic and social,
tangible and intangible.” (CWC, § 13000; City of Arcadia v. State Water Resources Control
Board (2010) 191 Cal.App.4th 156, 164.)

As was pointed out by Petitioners and other commenters, the Tulare Lake Basin General
Order, by its very nature, is an inherently “unreasdnable” enactment and must be invalidated.
The Board staff has amended its costs projections several times as was politically convenient for
them to do so, and have failed to fully reconcile with cost projections submitted by experts. The
present cost projections are economically impacting to farmers and third party cdalitions, such
that they will drive many operations out of business and are therefore unreasonable.

The record is very clear that the Southern San Joaquin Valley Water Quality Coalition
area is unique and particularly distinguishable from the East San Joaquin River’s area, and
therefore many regulatory adjustments should have been included to make this General Order
harmonize with the actual hydrology and conditions in the Tulare Lake Basin area. This would
also be required for this order to be in conformity with the statutory requirements of the Porter-

Cologne Water Quality Control Act, and is also a requirement of a proper CEQA review.
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This General Order is predicated on compliance with CWC section 13263, which
demands consistency with CWC section 13241 so as to “ensure the reasonable protection of
beneficial uses . . . however, it is recognized that it may be possible for the quality of water to be
changed to some degree without unreasonably affecting beneficial uses.” Similarly, Water Code
section 13050(1) defines “pollution,” which is what the Regional Board is to prevent, in part as

the “alteration of quality of waters of the state by waste to a degree which unreasonably affects

...waters for beneficial uses” (emphasis added). CWC section 13300 also limits regulatory
actions by demanding they be “reasonably considering demands being made on these waters.”
For this Order to meet the statutory standard of "reasonableness," it must reflect the
distinguishing characteristics of the Tulare Lake Basin. Some of those factors which are totally
inconsistent with the East San Joaquin River area are that these surface waters have few water
quality exceedances attributable to agriculture, very few 303d listings, and no TMDLs. The
SSIVWQC area is almost entirely covered with SB 1938 management plans and some of the
state’s leading Integrated Regional Management Plans. As to groundwater, the Tulare Lake
Basin has limited rain, limited irrigation volumes, few live water courses running through the
coalition area, and some of the State’s greatest depths to groundwater. This area leads the state in
groundwater banking, and in other large areas of the coalition, contains historic lake beds where
salts have accumulated and have impacted groundwater historically. All these unique features of

the Tulare Lake Basin were ignored in the CEQA review and in the substance of the Order.

B. The Regional Board’s Assumption that All Irrigation Constitutes a Discharge
of Waste thereby Degrading Groundwater or Surface Water Regardless of
Soil and/or Climatic Conditions Lacks Substantial Evidentiary Support.

The Tulare Lake Basin General Order improperly assumes that every farmer is a
“discharger” notwithstanding reality, and is thus subject to the extensive and costly regulation.
This false assumption can only be overcome through lengthy and expensive testing by the
“discharger” to prove this “negative,” such that it is unlikely to be able to be ascertained. This
results in the application of these burdensome regulations on persons who are not actually subject
to this Order because they do not discharge to waters of the state, which is a patently

“unreasonable” regulatory obligation within the meaning of Water Code section 13241. The
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Regional Board received considerable testimony which clearly contradicted that assumption, but
no serious attempt was made to develop a more reasonable approach (i.e., burden being on the
Board), or to categorically exempt low or no risk dischargers.

The Tulare Lake Basin General Order assumes that the mere act of irrigating a crop is a
discharge of waste to groundwater thus causing the degradation of groundwater. That
assumption, however, is not supported by substantial evidence, and indeed, is neither provable
nor plausible in many areas of the state. (See CEQA Guidelines, § 15064()(5) [“[A]rgument,
speculation, unsubstantiated opinion or narrative, or evidence that is clearly inaccurate or
erroneous, or evidence that is not credible, shall not constitute substantial evidence].) Many areas
throughout the State are irrigated and do not cause a degradation of deep groundwater. In other
areas where percolate does eventually reach groundwater it is lower in concentration than the
groundwater itself, therefore is improving it; but that situation has also been ignored by the
Regional Board. Further, this assumption disregards all soil science as to the biological and
chemical attenuation of waste through the many years while irrigation water proceeds through the
hundreds of feet of the soil profile.

Simply presuming, without substantial evidentiary support, that all irrigated agriculture
creates a discharge of waste improperly expands the Regional Board’s authority to regulate only
those irrigation practices that result in a “discharge of waste.” Moreover, it improperly shifts the
burden to the landowner or operator to disprove the presumption, which is clearly not consistent
with the overall statutory scheme. For example, the Regional Board is authorized under Water
Code section 13267 to require reports from those who discharge waste only after providing the
discharger with a written explanation with regard to the need for the reports that identifies the
evidence that supports requiring the reports. The Tulare Lake Basin Order’s broad assumption
that all irrigated agriculture creates a discharge of waste is not supported by substantial evidence.

Water Code section 13267 provides in part:

(a) A regional board, in establishing or reviewing any water quality
control plan or waste discharge requirements, or in connection with
any action relating to any plan or requirement authorized by this
division, may investigate the quality of any waters of the state
within its region.

82231.00008\8333195.8 -11 -
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(b) (1) In conducting an investigation specified in subdivision (a),
the regional board may require that any person who has discharged,
discharges, or is suspected of having discharged or discharging, or
who proposes to discharge waste within its region, or any citizen or
domiciliary, or political agency or entity of this state who has
discharged, discharges, or is suspected of having discharged or
discharging, or who proposes to discharge, waste outside of its
region that could affect the quality of waters within its region shall
furnish, under penalty of perjury, technical or monitoring program
reports which the regional board requires. The burden, including
costs, of these reports shall bear a reasonable relationship to the
need for the report and the benefits to be obtained from the reports.
In requiring those reports, the regional board shall provide the
person with a written explanation with regard to the need for the
reports, and shall identify the evidence that supports requiring that
person to provide the reports. [emphasis added] (CWC §
13267(a),(b))

1. Considerable depth to groundwater

Unlike other regions of the State, the Tulare Lake Basin has significant areas
characterized by exceedingly deep aquifers and, because the area receives very limited rainfall
and enjoys only limited and expensive irrigation water, the Tulare Lake Basin’s irrigation systems
are extraordinarily efficient. These factors combine to make it impossible or extremely unlikely
that limited irrigation will drive elements to deep aquifers. It is undisputed that, even if
contributions to the aquifer may occur, it is a very slow process for irrigation percolation to reach
500-800 foot deep aquifers. Molecules that may reach the water table will take many years in
travel through the soil column and subject to denitrification and other influences that could
attenuate effects on the aquifer. Much remains unknown as to which properties have no
discharge and which may have discharge several decades later. The Kern River Watershed
Coalition Authority experts noted that approximately 85% of the Kern area has depth to water
that is not covered by existing scientific studies. |

Consequently, the General Order asserts, without evidence or scientific support, that all
irrigators are potential dischargers of waste to groundwater, regardless of soil types, depth to
usable groundwater, field practices, rainfall and other conditions. The Kern River Watershed
Coalition Authority recently arranged for several experts to submit data and testimony to this

Board, specifically indicating that in many areas of our coalition it takes 40 or more years for any
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irrigation water to descend to aquifers and in other areas, based on the lack of scientific studies, it
is questionable that such “discharge” ever occurs; therefore, the Board has either limited or no
jurisdiction over these areas. The Regional Board must provide evidence to support this assertion
of discharge to waters of the state and, without it, prescribe conditions that scientifically support
the surface to groundwater connection.
2. Perched groundwater
Many areas of the Tulare Lake Basin have perched groundwater unfit for any actual
beneficial use. Those areas will experience no detrimental impact to these underlying aquifers
and, in fact, irrigation water likely improves these impacted groundwaters. Therefore these
extensive regulations are unreasonable to impose on these overlying landowners and their
coalitions.
3. Naturally occurring exceedances
The groundwater in many areas of the Tulare Lake Basin contains high levels of naturally
occurring salinity and chemicals. For example, the groundwater within the area encompassed by
the Westside Coalition ranges from 1,000 to 10,000 milligrams per liter of total dissolved solids.
The Tulare Lake Basin Order fails to consider that the exceedances within these areas are the
result of natural processes, and are not caused by discharges from irrigated lands. The attainment
of beneficial uses of groundwater within these areas is impossible, regardless of the requirements
of the Tulare Lake Basin Order. As such, application of the Tulare Lake Basin Order to these
areas is an unreasonable exercise of the Board’s limited statutory authority.
4. Prohibition to cause or contribute to water problems
Sections III.A and B. of the Tulare Lake Basin Order (page 19) prohibits a landowner
from “causing or contributing” to an exceedance. The prohibition of a farmer contributing, in any

small way, to a water quality exceedance is unreasonable.

“Wastes discharged from Member operations shall not cause or
contribute to an exceedance of applicable water quality objectives
in surface water, unreasonably affect applicable beneficial uses, or
cause or contribute to a condition of pollution or nuisance.” (Tulare
Lake Basin Order, IIILA.1.)

“Wastes discharged from Member operations shall not cause or
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contribute to an exceedance of applicable water quality objectives
in groundwater, unreasonably affect applicable beneficial uses, or
cause or contribute to a condition of pollution or nuisance.” (Tulare
Lake Basin Order, 111.B.1.)

The language “cause or contribute” to an exceedance is overbroad. It should state merely
“cause” because a single molecule or grain of sediment would be a “contribution” to the
exceedance, and that should not make a farmer wholly responsible. The “contribute” language is
apparently sourced from non-applicable provisions of federal regulations and must be stricken.
There is no federal or state law that compels this “no contribution” provision. If the groundwater
is at its objective level, no further contribution would be allowed. If the groundwater is below its
objective level, then any contribution which does not exceed the objective would be lawful, if
Best Practicable Treatment and Control is employed, and if crop irrigation is deemed to be to the
benefit of the people of the state.

The use of “shall not cause or contribute” to an exceedance of applicable water quality
objectives is therefore overly expansive and creates an unreasonable standard that is undefined,
ambiguous, and holds farmers and ranchers liable for even the smallest de minimus contribution.

This provision would subject a farmer to enforcement if he contributed 2 ppm of a
contaminant in an agricultural discharge if it added to a water body that was at 99 ppms and the
objective was 100 ppm. An even worse abuse would be if only a few molecules were discharged
into an already exceeding water body. This language is therefore unreasonable.

5. Crop need vs. crop consumption

In the few days prior to the General Order adoption hearing, the Regional Board staff
circulated a revised draft of the Tulare Lake Basin General Order, which for the first time made a
proposed significant amendment impacting our farmers, which is unreasonable and had not

previously been discussed or analyzed.

“In addition, the nitrogen management plan summary reports
required in high vulnerability areas will include, at a minimum,
information on the ratio of total nitrogen available for crop uptake
to the estimated crop consumption of nitrogen.” [Emphasis added.]

This new amendment is to Attachment A, page 43, which strikes the preceding
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requirement for the farmer to report the nutrients his crop “needs” and imposes the duty to report
what the crop “consumes.” This is a fundamental difference and imposes a generally recognized
impossible duty. It is widely acknowledged that no crop, nor any organism, is 100% efficient;
therefore, more nutrients need to be applied to the soil than actually consumed by the crops’ root
hairs. This is as true for the botanical plant processes as it is for the physiological animal
processes. When a human takes a medical pill or one administers a dog wormer, only a
percentage is actually taken into the animal’s organs, and the same is true of plants. Just as one
does not know the actual percent of uptake of their vitamin it is recognized that it widely differs
by age, area, health, nutrition, etc., the same is true for the farmer. It is impossible for him to

report the amount of nutrient actually entering the root hairs.

The first of the state’s two Expert Nitrate Panels, CDFA’s Nitrogen Tracking and

Reporting System Task Force just issued its draft but near final report, and on pages 2 and 3 uses

the proper term “crop need” because the total crop consumption is unknown.
6. Mass balance calculations
The Tulare Lake Basin MRP at Page 18 of Attachment B, section 1, third bullet, imposes
the duty on the coalition to calculate the “mass balance” of nutrient applications as part of the

Management Practices Evaluation Program (“MPEP”).

“A mass balance and conceptual model of the transport, storage,
and degradation/chemical transformation mechanisms for the
constituents of concern...”

This particular issue has been a considerable frustration. Staff have indicated that what
they actually want is the farmer to know and evaluate their nitrate application by comparing the
nitrate needs of the crop with all nitrate sources (residual in soil and available from irrigation
water), so that the amount applied added by fertilization to that otherwise available does not
exceed the crop need. No one has an argument with that; however, the recent language inserts a
requirement containing a term that goes well beyond that simple evaluation. It now requires the
farmers to report to the coalitions so that the coalitions would know how to engage a mass
balance calculation involving chemical degradation and transformation of its elements. Such a

mass balance analysis is a complex chemical accounting for all of the nitrate molecules that go
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into the soil, plant, atmosphere, offsite, etc. This is way beyond the capacity of each farmer to
effectively supply the coalition with information so it in turn could so calculate and report. This
impossibility is merely imposed so as to subject the coalition to enforcement. Further, this new
requirement is not similarly required in other coalition general orders.

To drive this issue home, the just presented draft report of CDFA Nitrogen Tracking and

Reporting System Task Force (the first of the two expert panels) spoke directly to this point.

“Recommendation, page 1:

The Task Force recognized that scientific methodologies currently
available for identifying the amount of nitrogen that is entering
groundwater (through the calculation of nitrogen mass balance) and
understanding its movement past the crop root zone are very
imprecise and largely unknown, respectively, in California
agriculture. Therefore, the Task Force acknowledges that
development and implementation of this new system will need to
proceed in phases with ongoing scientific analysis, beginning with
high nitrate risk areas.”

The Task Force recognized that development and implementation of this new system will
need to proceed in phases with ongoing scientific analysis, beginning with high nitrate risk areas.

C. Waste

The Regional Board’s statutory authority to prescribe waste discharge requirements is
limited to situations involving the proposed or existing discharge of waste into waters of the
State. (See e.g., CWC, § 13263.) The Water Code expressly defines “waste” as “sewage and any
and all other waste substances, liquid, solid, gaseous, or radioactive, associated with human
habitation, or of human or animal origin, or from any producing, manufacturing, or processing
operation, including waste placed within containers of whatever nature prior to, and for purposes
of, disposal.” (CWC, § 13050(d).) The Tulare Lake Basin General Order seeks to take on the
legislative role by redefining “waste” from irrigated lands for this General Order. As referenced
in the footnote (Finding 1, Attachment E), the term “waste” is defined to not only include the
statutory definition found in Water Code section 13050(d), but also adds additional language to
include the regulation of “earthen materials, inorganic materials, organic materials such as
pesticides and biological materials™ as wastes which “may directly impact beneficial uses or may

impact water temperature, pH and dissolved oxygen.” (Tulare Lake Basin General Order,
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Attachment E, pg. 6, #48) The Tulare Lake Basin General Order improperly attempts to apply a
new definition of waste by treating crop irrigation as a waste. No rationale or statutory
empowerment is provided for the overly broad expansion of a statutorily defined term.

The Water Code defines waste as:

"Waste" includes sewage and any and all other waste substances,
liquid, solid, gaseous, or radioactive, associated with human
habitation, or of human or animal origin, or from any producing,
manufacturing, or processing operation, including waste placed
within containers of whatever nature prior to, and for purposes of,
disposal. (CWC § 13050(d))

The General Order, however, expands that definition of “waste” so as to include:

earthen materials (such as soil, silt, sand, clay, rock), inorganic
materials (such as metals, salts, boron, selenium, potassium,
nitrogen, phosphorus), organic materials such as pesticides, and
biological materials, such as pathogenic organisms. Such wastes
may directly impact beneficial uses (e.g., toxicity of metals to
aquatic life) or may impact water temperature, pH, and dissolved
oxygen.

The definition of waste impacts the application of the Order. The Tulare Lake Basin
Order imposes onerous monitoring and reporting obligations on Tulare Lake Basin growers in the
Central Valley notwithstanding the fact that in many cases underlying the grower's lands may be
“legacy nitrates” which the Tulare Lake Basin grower has neither caused nor contributed to in the
past. The Tulare Lake Basin Order also imposes these obligations on growers within the Tulare
Lake Basin whose lands overlie groundwater with naturally occurring exceedances of one or
more monitored constituents. In these instances, the Tulare Lake Basin Order requires extensive
monitoring, reporting and responsive management practices, even though the groundwater would
be unfit for its designated uses even in the absence of irrigation.

The Regional Board has not provided the basis nor cited any authority for departing from
the statutory definition of waste provided by the Legislature in the Water Code. The Regional
Board should be disallowed to circumvent the State Legislature.

D. Economic Analysis

Water Code section 13141 requires the Regional Board to estimate the total costs of an

agricultural water quality control program and the potential sources of financing. Water Code
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section 13141 provides that, “...prior to implementation of any agricultural water quality control
program, an estimate of the total cost of such a program, together with an identification of
potential sources of financing shall be indicated in any regional water quality control plan.”

Throughout the development of the Tulare Lake Basin Order, the Regional Board released
numerous cost projections, and failed to fully consider and reconcile with projections submitted
by experts. The Regional Board’s lowest cost estimate was $56.2 million per year; a per acre per
year cost of $19.45, associated with the March 2013 Administrative Draft. The Regional Board’s
highest cost estimate appeared in the July 2012 Draft, reporting $119.00 per acre per year;
however, this was inconsistent with the reported total cost of $100 million per year. The next
highest cost estimate came from the July 2010 ILRP Long Term Program Development Staff
Report, projecting a cost of $188.8 million per year, or about $65.34 dollars per acre per year for
the recommended alternative. The adopted Tulare Lake Basin Order projected a cost of $76.7
million per year, or $26.55 dollars per acre per year. The Tulare Lake Basin Order cost
projection was determined to contain numerous inaccurate assumptions that effectively masked
the likely cost to be incurred by growers. For instance, the Regional Board assumed growers
would be able to obtain financing to offset costs associated with the Order (and in at least one
case seemed to assume an unrealistically low interest rate of 0.3%); appeared to omit significant
costs associated with technical reports as required by the Order; annualized costs that were
already on an annual basis; and apparently overlooked other direct grower costs. The Kern
Coalition provided the Board with expert testimony at the September 19, 2013 hearing regarding
the Regional Board’s cost estimate. Kern, relying on expert analysis, estimated that the Tulare
Lake Basin Order would cost $95.9 million per year, or approximately $33.19 per acre per year.
The Regional Board failed to address the expert testimony regarding cost and adopted the Order
with the above stated inaccuracies. The Regional Board’s inconsistent and inaccurate cost
projections and flawed assumptions are unreasonable considering the magnitude and possible
economic implications of the Tulare Lake Basin Order on the region.

E. Compliance with California Environmental Quality Act

The Regional Board violated CEQA in its adoption of the Tulare Lake Basin Order
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because, in adopting the Tulare Lake Basin Order, the Regional Board improperly relied upon
“Findings and Statement of Overriding Considerations” which are clearly inadequate and not
supported by substantial evidence. The Findings make no effort to independently assess (and
inform the public) specifically how the social, economic, or other “benefits” of the Tulare Lake
Basin Order outweigh significant and unavoidable environmental impacts identified in the ILRP
PEIR, including the loss of productive farmland.

The Order as adopted departed considerably from the five alternatives reviewed in the
EIR.

The language incorrectly states that there were “2-6 alternatives in the EIR”. This is
expressly false, as only five alternatives were advanced and reviewed. This fact is well known by
staff; however, throughout the adoption process they have insisted to continually advance this
falsehood.

The Tulare Lake Basin General Order widely departs from any of the five alternatives that
were identified or reviewed in the EIR.

F. CV-SALTS Participation Requirement

Section V.E of the Monitoring and Reporting Requirements under the Tulare Lake Basin
Order mandates specific procedures for a third-party coalition to obtain an amendment to the
applicable Basin Plan. The procedure requires, among other things, that the applicant provide
“[a] description of how the third-party will coordinate the basin plan amendment process through
CV-SALTS, if the amendment is based on elevated salt and/or nitrate concentrations.” (Tulare
Lake Basin Order Attachment “B,” Section V.E.4.)

The Regional Board bears responsibility for promulgating basin plans for the areas within
its jurisdiction. (See Water Code, § 13240; California Ass’'n of Sanitation Agencies v. State
Water Res. Control Bd. (2012) 208 Cal.App.4th 1438, 1444.) CV-SALTS is not part of the
Regional Board. Rather, it is a joint effort among stakeholders, the State Board, and the Regional
Board to address salinity and nitrate problems in the Central Valley. The Regional Board’s
requirement that third-parties seeking basin plan amendments coordinate their applications

through CV-SALTS is an improper attempt by the Regional Board to repudiate its duty to
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promulgate basin plans.

X1V. CONCLUSION

The Order is punitive in several of its components, and fails to meet the “reasonable”
standard of Water Code section 13241, and must therefore be remanded for correction.
Furthermore, in view of the high costs of compliance with the Order, which have been
understated and lack support in the Record, reliance upon the alleged “broad economic benefits”
outlined in the Statement of Overriding Considerations is improper.

XV. PRAYER

Petitioners request that the State Board , pursuant to its authority in CWC § 13320(a), to

either take this Order up under its authority to make remedial amendments as described herein, or

remand it back to the Regional Board for correction.

Dated: October 18, 2013 BEST BEST & KRIEGER LLP

By: v
WILLIAM J. THOMAS

Attorneys for Petitioner

Southern San Joaquin Valley Water Quality
Coalition

Dated: October 18, 2013 LAW OFFICES OF YOUNG WOOLDRIDGE, LLP

ERNEST A. CONANT
Attorneys for Petitioner
Kern River Watershed Coalition Authority,
Arvin-Edison Water Storage District, Wheeler
Ridge-Maricopa Water Storage District, and
North Kern Water Storage District
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Dated: October 18, 2013

Dated: October 18, 2013
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KLEIN, DENATALE, GOLDNER, COOPER,
ROSENLIEB & KIMBALL, LLP

‘JOSEPH D, HgGHES iEB A\

Attorneys for Petitioner \&
Westside Water Quality Coalition

CALIFORNIA FARM BUREAU FEDERATION

N Tt Fo

KARI E. FISHER

Attorneys for Petitioner

California Farm Bureau Federation on behalf of
Kern County Farm Bureau
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PROOF OF SERVICE

At the time of service | was over 18 years of age and not a party to this action. My |

business address is 500 Capitol Mall, Suite 1700, Sacramento, California 95814. On October 18,
2013, I served the following document(s):

PETITION FOR REVIEW, OR ALTERNATIVELY, REQUEST FOR OWN MOTION
REVIEW OF CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD,
CENTRAL VALLEY REGION, RESOLUTION NO. R5-2013-0120 WASTE DISCHARGE
REQUIREMENTS GENERAL ORDER FOR GROWERS WITHIN THE TULARE LAKE
BASIN WATERSHED THAT ARE MEMBERS OF THE THIRD-PARTY GROUP

[

By fax transmission. Based on an agreement of the parties to accept service by
fax transmission, I faxed the documents to the persons at the fax numbers listed
below. No error was reported by the fax machine that I used. A copy of the record
of the fax transmission, which I printed out, is attached.

By United States mail. I enclosed the documents in a sealed envelope or package
addressed to the persons at the addresses listed below (specify one):

[:] Deposited the sealed envelope with the United States Postal Service, with
the postage fully prepaid.

Placed the envelope for collection and mailing, following our ordinary
business practices. I am readily familiar with this business's practice for
collecting and processing correspondence for mailing. On the same day that
correspondence is placed for collection and mailing, it is deposited in the
ordinary course of business with the United States Postal Service, in a
sealed envelope with postage fully prepaid.

[ am a resident or employed in the county where the mailing occurred. The
envelope or package was placed in the mail at Sacramento, California.

By personal service. At____ a.m./p.m., I personally delivered the documents to
the persons at the addresses listed below. (1) For a party represented by an
attorney, delivery was made to the attorney or at the attorney's office by leaving the
documents in an envelope or package clearly labeled to identify the attorney being
served with a receptionist or an Individual in charge of the office. (2) For a party,
delivery was made to the party or by leaving the documents at the party's residence
with some person not less than 18 years of age between the hours of eight in the
morning and six in the evening.

By messenger service. I served the documents by placing them in an envelope or
package addressed to the persons at the addresses listed below and providing them
to a professional messenger service for service. A Declaration of Messenger is
attached.
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above is true and correct.

82231.00008\8338751.1 -2 -

By overnight delivery. I enclosed the documents in an envelope or package
provided by an overnight delivery carrier and addressed to the persons at the
addresses listed below. I placed the envelope or package for collection and
overnight delivery at an office or a regularly utilized drop box of the overnight
delivery carrier.

By e-mail or electronic transmission. Based on a court order or an agreement of
the parties to accept service by e-mail or electronic transmission, I caused the
documents to be sent to the persons at the e-mail addresses listed below. I did not
receive, within a reasonable time after the transmission, any electronic message or
other indication that the transmission was unsuccessful.

Pamela Creedon, Executive Officer
Central Valley Regional Water Quality Control Board

11020 Sun Center Drive, Suite 200
Rancho Cordova, CA 95670-6114

I declare under penalty of perjury under the laws of the State of California that the

Executed on October 18, 2013, at Sacramento, California.

, Lu\,&m@ valia i

Linda Graham

PROOF OF SERVICE
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
CENTRAL VALLEY REGION

Order R5-2013-0120

WASTE DISCHARGE REQUIREMENTS GENERAL ORDER
FOR
GROWERS IN THE TULARE LAKE BASIN AREA
THAT ARE MEMBERS OF A THIRD-PARTY GROUP

The California Regional Water Quality Control Board, Central Valley Region (hereafter, Central Valley
Water Board or Water Board), finds that:

Findings
SCOPE AND COVERAGE OF THIS ORDER

1 This Order serves as general waste discharge requirements (WDRs) for waste discharges
from irrigated lands (or “discharges”) that could affect ground and/or surface waters of the
state. The discharges result from runoff or leaching of irrigation water and/or stormwater from
irrigated lands. Discharges can reach waters of the state directly or indirectly.’

2  This Order applies to owners and operators of irrigated lands within the Tulare Lake Basin,
excluding the area of the Westlands coalition (hereafter the Tulare Lake Basin Area). Either
the owner or operator may enroll an irrigated lands parcel under this Order. The owners or
operators that enroll the respective irrigated lands parcels are considered members of a third-
party representing all or a portion of this area (hereinafter “Members”). The Member is
required to provide written notice to the non-Member owner or operator that the parcel has
been enrolled under the Order. Enforcement action by the board for non-compliance related
to an enrolled irrigated lands parcel may be taken against both the owner and operator.
Although a third-party representative has not yet been selected, this Order contains eligibility
requirements for a third-party representative and describes the process by which the
Executive Officer may approve a request for third-party representation. This Order applies
throughout the Tulare Lake Basin Area, within which one or more third parties may represent
Members based on geographic area. If multiple third-parties apply to serve different portions
of the Tulare Lake Basin Area, the applications, along with the proposed boundaries of third-
party responsibility, shall be coordinated to ensure that all areas within the Tulare Lake Basin
Area may be represented by a third-party.

3 The Tulare Lake Basin Area is bounded by the crest of the Sierra Nevada Mountain Range to
the east, the San Joaquin River to the north, the Westlands coalition and the crest of the
Southern Coast Ranges to the west, and the crest of the San Emigdio and Tehachapi
Mountains to the south. This area is referred to as the “Tulare Lake Basin Area”, or “Order
watershed area” in this Order. See Figure 1 for a map of the Tulare Lake Basin Area.

4  “lrrigated lands” means land irrigated to produce crops or pasture used for commercial
purposes including lands that are planted to commercial crops that are not yet marketable

” o« ” o« ” o« ” o«

! Definitions for “waste discharges from irrigated lands,” “waste,” “groundwater,” “surface water,” “stormwater
runoff,” and “irrigation runoff,” as well as all other definitions, can be found in Attachment E to this Order. ltis
important to note that irrigation water, the act of irrigating cropland, and the discharge of irrigation water unto itself
is not “waste” as defined by the California Water Code, but that irrigation water may contain constituents that are
considered to be a “waste” as defined by California Water Code section 13050(d).
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(e.g., vineyards and tree crops). Irrigated lands also include nurseries, and privately and
publicly managed wetlands.

5  This Order is not intended to regulate water quality as it travels through or remains on the
surface of a Member’s agricultural fields or the water quality of soil pore liquid within the root
2
zone.

6  This Order does not apply to discharges of waste that are regulated under other Central Valley
Water Board issued WDRs or conditional waiver of WDRs (waiver). If the other Central Valley
Water Board WDRs/waiver only regulate some of the waste discharge activities (e.g.,
application of treated wastewater to crop land) at the regulated site, the owner/operator of the
irrigated lands must obtain regulatory coverage for any discharges of waste that are not
regulated by the other WDRs/waiver. Such regulatory coverage may be sought through
enrolliment under this Order or by obtaining appropriate changes in the owner/operator’s
existing WDRs or waiver.

7  This Order implements the long-term Irrigated Lands Regulatory Program (ILRP) in the Tulare
Lake Basin Area. The long-term ILRP has been conceived as a range of potential alternatives
and evaluated in a programmatic environmental impact report (PEIR).®> The PEIR was certified
by the Central Valley Water Board on 7 April 2011; however, the PEIR did not specify any
single program alternative. The regulatory requirements contained within this Order fall within
the range of alternatives evaluated in the PEIR. This Order, along with other orders to be
adopted for irrigated lands within the Central Valley, will constitute the long-term ILRP. Upon
adoption of this Order, Order R5-2006-0053, Coalition Group Conditional Waiver of Waste
Discharge Requirements for Discharges from Irrigated Lands (Coalition Group Conditional
Waiver), is rescinded as applied to irrigated lands within the Tulare Lake Basin Area. Existing
Members that had previously enrolled under the Coalition Group Conditional Waiver will be
enrolled under this Order upon timely submittal of a Notice of Confirmation (see section VII.A
of this Order).

GROWERS REGULATED UNDER THIS ORDER

8  This Order regulates both landowners and operators of irrigated lands from which there are
discharges of waste that could affect the quality of any waters of the state. In order to be
covered by this Order, the landowners or operators must be Members. Because this Order
regulates both landowners and operators, but does not require enroliment of both parties, the
provisions of this Order require that the Member provide notification to the non-Member
responsible party of enroliment under this Order. A third-party group representing Members
will assist with carr