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In the Matter of the Petition of:
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NO. R4-2012-0175, NPDES PERMIT NO.
CAS004001, WASTE DISCHARGE
REQUIREMENTS FOR MUNICIPAL
SEPARATE STORM SEWER SYSTEM (MS4)
DISCHARGES WITHIN THE COASTAL
WATERSIHEDS OF LOS ANGELES COUNTY,
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This Petition for Review is submitted on behalf of the City of Lynwood (*City” or
“Petitioner”), a municipal corporation located in the County of Los Angeles, pursuant to California
Water Code Section 13320 and California Code of Regulations (“CCR?) title 23, section 2050, for
review of Order No. R4-2012-0175, NPDES Permit No., CAS004001, Waste Discharge
Requirements for Municipal Separate Storm Sewer System (MS4) Discharges within the Coastal
Watersheds of Los Angeles County, Except those Discharges Originating from the City of Long
Beach MS4, which was adopted by the California Regional Water Quality Control Board,
Los Angeles Region, (“Order”) on November 8, 2012,

L. NAME, ADDRESS AND TELEPHONE NUMBERS OF PETITIONER

. Josef Kekula
Public Works Department
City of Lynwood
11330 Bullis Road
Lynwood, CA 90262
Phone: (310) 603-0220
Email: jkekula@lynwood.ca.us

2. Elias Saikaly, CA 90745
Public Works Department
City of Lynwood
11330 Bullis Road
Lynwood, CA 90262
Phone: (310) 830-7600, extension 1811
Email: esaikaly@lvnwood.ca.us

All materials in connection with this Petition for Review should also be provided to the
City’s counsel as follows:

Fred Galante, City Attorney

David Boyer, Special Counsel

ALESHIRE & WYNDER, LLP

18881 Von Karman Ave., Suite 1700

Irvine, CA 92612

Telephone: (949) 223-1170

Facsimile: (949)223-1180

Email: fzalante@awattorneys.com
dboyeri@awattorneys.com
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IL SPECIFIC ACTION OF THE REGIONAL BOARD FOR WHICH REVIEW IS

SOUGHT

Petitioner seeks review of the Order by the State Water Resources Control Board (“State
Board”) for the purpose of overturning the Order and remanding it to the Regional Board for
correction. A copy of the Order is attached herewith as Exhibit “A.”

Petitioner reserves the right to file supplemental points and authorities in support of its
Petition for Review once the full administrative record becomes available. The Petitioner also
reserves the right to submit additional arguments and evidence responsive to the Regional Board’s
or other interested parties’ responses to the Petition for Review, filed in accordance with Title 23
CCR section 2050.5.

III. DATE OF REGIONAL BOARD’S ACTION

The Regional Board adopted the Permit on November 8, 2012,
IV. STATEMENT OF REASONS WHY THE REGIONAL BOARD’S ACTION WAS

INAPPROPRIATE OR IMPROPER

l. It failed to comply with the California Administrative Procedures Act (APA) when
it issued a revised tentative Order that included substantial changes unrelated to the
original text of the initial tentative Order,

2. It failed to comply with Federal regulations by: (i) not conducting a reasonable
potential analysis (RPA) when establishing numeric water quality based effluent
limitations (WQBEL) for total maximum daily load (TMDL) waste load allocations
(WLAS); (ii) requiring compliance with non-ambient “wet” and “dry” TMDL WLAs
in the receiving water based on in-stream monitoring; (iii} not providing a
discussion in the factual findings or evidence in the administrative record supporting
the use of numeric WQBELs, which require absolute compliance with TMDL
WLAs (determined by monitoring at the outfall), and failing to considering other
types of Federally acceptable WQBELs including BMP-WQBELs and surrogate

parameter numeric WQBELs; and (iv) requiring extra-MS4 monitoring and other
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actions including but not limited to special studies, sediment guality testing, and fish
tissue monitoring.

3. It failed to comply with precedential State Board WQOs including: (i) several
WQOs that have established the infeasibility of using numeric effluent limitations in
MS4 permits; (ii) compelling compliance with extraneous and overbroad
requirements contrary to WQO 99-05; (iii) eliminating the iterative process contrary
to WQO 2001-15; and (iv) allowing watershed management programs (WMPs) and
enhanced watershed management programs (EWMPs) as a means of complying
with water quality standards (including TMDLs) contrary to WQO 2001-15.

4. It failed to comply with Water Code section 13241 notwithstanding that several of
the Order’s requitements exceed of Federal regulations.

5. It failed to comply with Article XIIIB of the California Constitution on unfunded
mandates because the Order requires compliance with requircments that exceed
Federal law.

V. HOW THE PETITIONER IS AGGRIEVED

Petiﬁoner is a Permittee under the Order, and is responsible, along with the other Permittees
under the Order, for complying with all terms and conditions of the Order applicable to its
jurisdiction. Many of the terms and conditions under this Order exceed Federal and State law and
are lacking in clarity and are confusing. Failure to correctly comply with the Order exposes
Petitioner to liability under the Clean Water Act (“CWA”) and the California Water Code
(“CWC”). The Order also requires compliance with requitements that are administratively and
extraordinarily costly because the Order incorporates several total maximum daily loads
(“TMDLs”).

VI. ACTION PETITIONER REQUESTS THE STATE WATER BOARD TAKE

1. Invalidate the Order on the grounds that: (i) the Regional Board failed to comply
with California Administrative Procedure Act requirements when it issued a revised
tentative Order on October 18, 2012; and (ii) it failed to comply with Federal and

State law and precedential State Board water quality orders (WQOs).
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2, Remand the Order to the Regional Board for correction.

VII. STATEMENT OF POINTS AND AUTHORITIES

The following is a discussion of the issues the Petitioner raises in this Petition. Additional
issues were raised by the Petitioner in written comments it submitted prior to the adoption of the
Order, copies of which are attached as Exhibit “B.”

1. Regional Board Failed to Establish the Need for a Water Quality Based

Effluent Limitation

The Regional Board failed to provide adequate justification for incorporating water quality
based effluent limitations (WQBELSs) in the adopted Order for each of the T MDLs.! A WQBEL is
an enforceable translation in an MS4 permit for attaining compliance with a total maximum daily
load (TMDL) waste load allocation, which serves to protect a beneficial use of a receiving water.
Specifically, the Regional Board failed to establish first if discharges from each municipal MS4
have the reasonable potential to cause, or contribute to an excursion above any state water quality
standard including state narrative criteria for water quality.”® According to USEPA guidance:

A permit writer can conduct a reasonable potential analysis using
effluent and receiving water data and modeling techniques, as
described above, or using a non-quantitative approach.

Federal regulations require performance of a reasonable potential analysis (RPA)* to
determine if an excursion above a water quality standard has occurred, and further require the
measurement of stormwater discharge against an “allowable” ambient concentration.’

Neither the administrative record nor the Order’s findings indicate that the Regional Board

performed an RPA in accordance with the two foregoing approaches. The first approach would not

A TMDL is a type of water quality standard.

I NPDES Permit Writers’ Manual, September 2010, page 6-23.
P lbid,

* 40 CFR §122.44(d)

5 Ibid.
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have been possible to perform, as no outfall (“effluent”) monitoring has been required for any Los
Angeles County MS4 permit since the MS4 program began in 1990. No intra-MS4 modeling has
been conducted either by the Regional Board or by this permittee. Further, while wet and dry
weather monitoring data have been generated relative to some TMDLs, such data cannot singularly
serve to determine an excursion above a TMDL. Outfall monitoring data also needs to be
evaluated against in-stream generated ambient (dry weather) data to make such a determination.
As for the second, non-quantitative approach, the Regional Board also failed to provide
information in the administrative record indicating that it had performed a non-quantitative analysis
based on recommended criteria described in USEPA guidance.

In lieu of conducting either a quantitative or non-quantitative RPA, the Regional Board
added a third method of its own invention. In its fact sheet, the Regional Board concluded, based
on its reading of the “NPDES Permit Writers” Manual, that: “Reasonable potential can be

6

demonstrated in several ways, one of which is through the TMDL development process.”™ In

essence, the Regional Board is claiming that the same analysis used to establish a TMDL also
serves as a lype of RPA. The logic it used to arrive at this conclusion is faulty. A WQBEL is a
means of attaining a TMDL WLA, which is typically expressed as a best management practice
(BMP). Before a WQBEL can be developed, however, a need for it must be established. As the
Writers’ Manual points-out:

The permit writer should always provide justification for the

decision to require WQBELs in the permit fact sheet or statement

of basis and must do so where required by Federal and state

regulations. A_thorough rationale is particularly important when

the decision to include WOBELs is not based on _an analysis of
effluent data for the pollutant of concern.’

It is clear that no such rationale is provided in the Regional Board’s fact sheet which, in the

absence of effluent data derived from outfall monitoring, would have been absolutely necessary to

¢ Fact Sheet, Attachment “F” Order No. R4-2012-0175, MS4 Permit No. CAS004001, page F-33.

T bid.
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justify the need for a WQBEL. It is possible that outfall monitoring could demonstrate that
existing BMPs implemented through a MS4 permittee’s stormwater management plan is already
meeting a TMDL WLA, thereby obviating the need for any WQBEL.

The absence of any reference to WQBELSs in any of the Regional Board’s TMDLs further
counters its assertion that the TMDL development process satisfies the RPA requirement for
establishing a WQBEL.

2. Numeric Water Quality Based Effluent Limitation Compliance with TMDL

Waste Load Allocations is Improper and Arbitrary

Assuming that the Regional Board determined the need for WQBELs based on TMDL
WLA exceedances detected at the outfall, its definition of a WQBEL is inconsistent with Federal
law. It has defined a WQBEL to be the same as a TMDL WLA as the following indicates:

This Order establishes WQBELs consistent with the assumptions
and requirements of all available TMDL waste load allocations
assigned to discharges from the Permittees’ MS4s.®

The Crder continues:

For purposes of compliance determination, each Permittee is
responsible for demonstrating that its discharge did not cause or
contribute to an exceedance of an applicable water quality-based
effluent limitation(s) at the outfall or receiving water limitation(s)
in the targel receiving water.”

The Regional Board’s definition of a WQBEL is incorrect. A WQBEL is not a compliance
standard in and of itself, Rather, it is a means of achieving a TMDL WLA or other water quality
standard; it cannot be used to determine an exceedance of a TMDL or any other water quality
standard.

Further, the WQBEL type that the Regional Board has chosen is a numeric WQBEL, which
is inappropriate. As mentioned in several USEPA guidance documents, a WQBEL is a BMP or

other action(s) deemed appropriate to attain a TMDL or other water quality standard. The Regional

8

Order, page 38.

?  Order, page 144.
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Board’s use of numeric WQBELSs in meeting TMDL WLAs is arbitrary. While it may be possible
to establish a numeric WQBEL that is the same as a TMDL WLA, there must be a justification for
it because, as USEPA has noted, the need for one would only rarely arise. The administrative
record, however, is omits any explanation of the reason a numeric WQBEL is required over a BMP
WQBEL — especially given that no excursions above any water quality standard has been detected
through effluent/outfall monitoring. USEPA’s 2010 memorandum on TMDL compliance provides
clear guidance on this matter:

The permitting authorily’s decision as to how fo express the

WQBEL(s), either as numeric effluent limitations or BMPs,

including BMPs accompanied by numeric benchmarks, should be

based on an analysis of the specific facts and circumstances

surrounding the permit, and/or the underlying WLA, including the

nature of the stormwater discharge{j available data, modeling

results or other relevant information.”
Nothing in the Regional Board’s administrative record contains a rationale justifying numeric
effluent limitations based on the above criteria.

The Regional Board also neglected to discuss other types of numeric WQBELs that are
referenced in USEPA’s November 2010 memorandum. A follow-up memorandum issued by
USEPA in March 2011 clarified that the 2010 memorandum should not be interpreted to mean that
only end-of-pipe numeric WQBELs applied to an MS4’s outfall must be used. The clarification
memorandum explained that the 2010 memorandum “expressly describes “numeric” limitations in
broad terms, including “numeric parameters acting as surrogates for pollutanis such as

' The administrative

stormwater flow volume or percentage or amount of impervious cover.”
record and the Order’s fact sheet mention nothing about these and other numeric WQBELs.
There is also the issue of “feasibility” as it relates to numeric WQBELs. USEPA’s 2010

memorandum recommends where feasible, the NPDES permitting authority exercise ils discretion

10 Revisions to the November 22, 2002 Memorandum “Establishing Total Maximum Daily Load (TMDL) Waste
Load Allocations (WLAs) for Storm Water Sources and NPDES Permits Based on Those WLAs,” November 2010,
page 2.

' Memorandum from Kevin Weiss, Water Permits Dtivision, USEPA, Washington D.C., March 17,2011, page 2.
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to include numeric effluent limitations as necessary to meet water quality standards. 12 This view is
based on 40 CFR §122.44(k), which authorizes the use of BMPs “when numeric limitations are
infeasible.” The issue of whether numeric effluent limitations must be included in MS4 permits
has been settied by the State Water Resources Control Board (State Board). Starting with Water
Quality Order 91-03, the State Board held:

... we conclude that numeric effluent limitations are infeasible as a

means of regiuqing Bollutants in municipal storm water discharges,

at least at this time.

Although this determination was made over twenty years ago, the State Board’s position on
this issue has not changed since then, as evidenced by its adoption of the Caltrans MS4 permit in
September of 2012. Citing the fact sheet for that permit, the State Board affirmed that:

It is not feasible at this time to set enforceable numeric effluent
criteria for municipal BMPs and in particular urban discharges. 4

The Caltrans MS4 permit fact sheet also supports the use of BMP WQBELs as a means of
meeting TMDLs and other quality standards. The Caltrans MS4 permit is also subject to TMDLs
adopted by the Regional Board and USEPA. If the Order is not overturned, Los Angeles County
MS4 permittees will be compelled to strictly comply with numeric WQBELs and RLWs, while
Caltrans need only implement WQBEL BMPs to achieve compliance with the same TMDLs.

Moreover, the Order allows the use of BMPs to meet Federal TMDLs, presumably until and
if the Regional Board and State Board adopt them at a later date as basin plan amendments.
Having two compliance standards, one for State adopted TMDLs that require meeting numeric
WQBELSs and one for USEPA adopted TMDLs that require BMP-WQBELs makes no sense and is

unfair — given that all of the TMDLs, when implemented through the Order must follow the same

2 Revisions to the November 22, 2002 Memorandum “Establishing Total Maximum Daily Load (TMDL) Waste
Load Allocations (WLAs) for Storm Water Sources and NPDES Permits Based on Those WI.As,” November 2010,
page 2.

*  State Water Resources Control Board Water Quality Order 91-03, page 49.

Y Fact Sheet for NPDES Permit and Waste Discharges Requirements for State of California Department of
Transportation, NPDES Permit No. CAS000003, Order No. 2012-XX-DWG, September 7, 2012, page 9.
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statutory rules and guidance. While the State may impose requirements more stringent than
Federal regulations it must provide a justification. Infer alia, it must comply with §13241 of the
California Water Code (CWC), which calls for consideration of factors such as economics and
housing. There is nothing in the record that evidences the performance of such an analysis. The
Regional Board has taken the position that none of the requirements it proposes exceeds Federal
requirements.

Since the Regional Board failed to establish the need for a WQBEL, incorrectly defined a
WQBEL as a compliance standard (as opposed to as means of achieving compliance with a TMDL
WLA) and provided no justification for requiring a numeric WQBEL, any requirement of the Order
that is dependent on compliance or associated with a WQBEL is invalid.

3. Previously Adopted TMDLs FEstablish Compliance with Waste ILoad

Allocations _in _the Receiving Water which FExceeds Federal Stormwater

Regulations and State Law as they Relate to MS4 Permits

In addition to complying with TMDL WLAs at the outfall, the Order also requires
compliance with TMDL WLAs (dry and wet weather) in the receiving water as a “limitation.”
Examples include, but are not limited to, the metals TMDLs for the Los Angeles River adopted by
the State, the metals TMDL for the San Gabriel River adopted by USEPA, the Los Angeles River
Bacteria TMDL and the Dominguez Channel and Greater Los Angeles and Long Beach Harbor
Waters Toxic Pollutants TMDL. The affected TMDLs all require in-stream monitoring to
determine compliance with waste load allocations.

Federal regulations only require two types of monitoring: effluent and ambient:

The permit requires all effluent and ambient monitoring neeessary
to show that during the term of the permit the limit on the indicator

parameter I%ontinues to attain and maintain applicable water quality
standards.

'S CFR 40 §122.44(d)(viii)}(B).
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USEPA defines effluent as outfall discharges. Ambient monitoring is defined by USEPA to mean
the:

Natural concentration of water quality constituents prior to mixing
of either point or nonpoint source load of contaminants. Reference
ambient concentration is used to indicate the concentration of a
chemical that will not cause adverse impact to human health. 16

All TMDLs and other water quality standards arc ambient standards as noted in a USEPA
commissioned report:

... EPA is obligated to implement the Total Maximum Daily Load

(TMDL) program, the objective of which is attainment of ambient

water quality standards through the control of both peint and
nonpoint sources of pollution.'’

Although some of the TMDLs specify ambient monitoring such as the Los Angeles River
Metals and Bacteria TMDLs, the Regional Board has misunderstood ambient monitoring to be a
form of in-stream compliance monitoring, along with TMDL effectiveness monitoring. For
example, the Los Angeles River Metals TMDL requires Los Angeles County MS4 permittecs and
Caltrans to submit a coordinated monitoring plan (CMP), which includes both “TMDL
effectiveness monitoring and ambient monitoring.”"®

The CMP that was submitted to and approved by the Regional Board proposed a
monitoring plan that essentially treats TMDL effectiveness monitoring and ambient monitoring as
being one of the same, and which collectively serve the purpose of determining compliance with
dry and wet weather WLAs based on in-stream monitoring.

It is unclear why the Regional Board established two compliance standards, one of which

(viz., wet weather WLAs) is clearly not authorized under Federal law. One explanation is that it

16 See USEPA Glossary of Terms.

17 Assessing the TMDL Approach to Water Quality Management Committee to Assess the Scientific Basis of the
Total Maximum Daily Load Approach to Water Pollution Reduction, Water Science and Technology Board, National
Research Council, page 12.

% Total Maximum Daily Loads for Metals and Los Angeles River and Tributaries, U.S. Environmental Protection

Agency, Region 9, California Regional Water Quality Control Board, Los Angeles Region, May 27, 2005, p. 79.
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did so because previously adopted TMDLs, some of which date back a few years, assumed that
compliance with them would be determined by in-stream monitoring. The Regional Board appears
not to have been aware at the time of the TMDLs adoption that attainment of waste load allocations
is determined by outfall monitoring. More recently adopted TMDLs, however, such as the
Machado Lake Nutrients TMDL, do not require compliance in the receiving water (the lake in this
case) but instead compliance at the outfall. The Regional Board has not explained why certain
TMDLs are required to be complied with at the outfall while others are required to be complied
with in the receiving water.

The purpose of ambient monitoring is to evaluate the health of receiving waters determined
during normal states — not when it rains. State-sponsored Surface Water Ambient Monitoring
Programs (SWAMPs) recognize that ambient monitoring is only performed during dry weather. As
mentioned above, ambient monitoring sets a reference point against which stormwater discharges
are measured to determine attainment of water quality standards. While the State and
Federal-adopted TMDLs call for both dry and wet weather WLAs, Federal regulations do not
recognize either. It is the ambient standard that operates as a TMDL WLA.

MS4 permits are only required to conduct outfall monitoring for stormwater discharges
from the MS4. Dry or non-stormwater discharge monitoring is limited to within the MS4 and for
the exclusive purpose of detecting illicit discharges and eonnections upstream of an outfall at field
screening points. Therefore, monitoring or any requirement that lies outside of the outfall is not
authorized by Federal law.

4. Order Reguirements Based on Compliance with In-stream TMDL WLAs Must

be Voided
Several TMDLs include requirements to submit implementation plans, monitoring plans,
and special studics that are based on compliance with TMDL WLAs determined by in-stream
monitoring. These TMDL-related requirements must be overturned and re-opened to remove the

extra-legal requirements.
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5. Time Schedule Orders Are Inappropriate

Because the Order incorporates TMDLs with compliance deadlines to meet WLAs based on
in-stream monitoring, several permittees will be in an instant state of non-compliance as soon as
the Order takes effect. Monitoring results for the Los Angeles River Metals TMDL reveal that no
permittee is in compliance with any of the wet weather WLAs for metals. The Order specifies that:

Permittees shall comply immediately with water quality-based
effluent limitations and/or receiving water limitations to implement
WLAs in state-adopted TMDLs for which final compliance
deadlines have passed pursuant to the TMDL implementation
schedule. "

If a permittee cannot comply with TMDL WLAs either at the outfall or in the receiving
waler, it has the option of asking the Regional Board for additional time to comply through a Time
Schedule Order (TSO), an Administrative Enforcement Action and Remedy under CWC §13300.
A permittee can be excused of a violation and enforcement action by, among other things,
providing the Regional Board with a Justification of the need for additional time to achieve the
water quality-based effluent limitations and/or receiving water limitations.™

The TSO option is not applicable or appropriate because a violation cannot arise if
monitoring detects a WLA exceedance either at the outfall or in the receiving water. A WQBEL,
as mentioned, is a means of achieving compliance with a WLA, typically through the
implementation of BMPs and other actions. A violation also cannot result if an exceedance is
detected in a receiving water because compliance is determined at the outfall. Furthermore, if a

permittee is implementing its stormwater quality management plan, in accordance with the Order’s

RWL provisions, an exceedance cannot result and a violation cannot arise.

" Order, page 149.

* bid.
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6. Receiving Water Limitations Are Confusing, Unclear, Overbroad and Fxceed

State Water Quality Order 99-05

RWL language is required in all California MS4 permits. The Regional Board contends that
the RWL contained in the adopted Order is no different from the previous MS4 permit that was
adopted in 2001. However, a comparison of the 2001 Order and the adopted Order reveals that
they are significantly dissimilar. The 2001 Order and its amendments require compliance with

water guality standards and water quality objectives:

Discharges from the MS4 that cause or contribute to the violation
of Water Quality Standards or water quality objectives are
prohibited.
The adopted Order, on the other hand, requires compliance with RWLs, which it defines as:
Any applicable limitation to the applicable water quality objective
or criterion for the receiving water as contained in Chapter 3 or 7
of the Water Quality Control Plan for the Los Angeles Region
(Basin Plan), water quality control plans or policies adopted by the
State Water Board, or Federal regulations, including but not
limited to 40 CFR §131.38.%
This RWL definition is not contained in the previous Order and is defective for the
following reasons:

i [t requires compliance only with water quality objectives, which pertain to
waters of the State. Water quality standards, which is a Federal term applied
to the waters of the United States, is absent. Furthermore, the term
“criterion” is not defined, making compliance with it impossible.

il. It is overbroad in that it includes compliance with the entire Basin Plan;® all

water quality controls plans or policies adopted by the State Water Board -

including those adopted by other Regional Boards; 40 CFR §131.38

21 NPDES CAS004001, Order No. 01-18, page 23.

2 Order, Attachment A, Definitions, page A-17.

B All water quality control plans adopted by the State could also include basin plans adopted by all Regional Water
boards since the State Board must also approve all basins plans.
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(Establishment of numeric criteria for priority toxic pollutants for the State

of California) and all other Federal regulations.

iit. It is vague because it requires compliance with Chapter 3 or 7 of the Basin
Plan.

The RWL language in the Order is also inconsistent with precedential State Board Water
Quality Order 99-05, which unequivocally requires compliance with storm water management
plans as a means of complying with RWLs and, therewith, water quality standards. WQ 99-05
mentions nothing about the need to comply with the other aforementioned provisions.

Further adding to the confusion is the Order’s revised fact sheet which states that RWLs

prohibits discharges from the MS4 thai cause or contribute to the violation of water guality

standards.** The Order, on the other hand, says the following: Discharges from the MS4 that cause

or contribute fo the violation of receiving water limitations are prohibited™ This begs the

question, are permittees required to prohibit discharges that cause or contribute to water quality
standards or to receiving waters?

7. Iterative Process Is Not Per Se Included in the Order

The iterative process is a standard MS4 feature in State-issued MS4 permits, which is not
specifically referred to as an “iterative process” but instead is described in operational terms under
the Order’s RWL section. Nevertheless, State Water Board Orders have affirmed that the iterative
process is a resident MS4 permit feature. Through WQO 2001-15, the State Board explained:

... Our language requires that storm water management plans be
designed to achieve compliance with water quality standards.

Compliance is to be achieved over time, through an iterative
| . . . 26
approach requiring improved BMPs.

Eight years later, the State Board re-affinmed that position in WQO 2009-0008:

¥ Fact Sheet, Attachment “F” Order No. R4-2012-0175, MS4 Permit No. CAS004001, page F-35.

¥ Order, page 38.

% State Water Board Order WQ 2001-15, page 5.
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. we will generally not require ‘strict compliance’ with water
quality standards through numeric effluent limitations,” and
instead “we will continue to follow an iterative approach, which
seeks compliance over time” with water quality standards.

Although the Order’s revised fact sheet refers to an iterative process described in the RWL
section, the Order does not specifically identify the process as an iterative one. This poses a
serious problem. On the one hand, the State Board has determined that an iterative process must be
included in MS4 permits, but on the other the 9" Circuit Court in NRDC v. Los Angeles County
Flood Control District held there is no “textual support” for the iterative process in the 2001 Order.
This ruling, in effect, invalidates an iterative process in any Order if it is not referenced as an
iterative process per se. In other words, it is not enough for a “process” to be deseribed; it must
also be called-out as an iterative process. To comply with the State Board orders without running
afoul of the 9" Circuit’s ruling, the Regional Board must include the term “iterative process” in the
Order. It is expected that this and other RWL issues will be resolved once the State Board

develops model RWL language.

8. Adaptive Management Process Does Not Comply with the I[terative Process

Required of State Board Orders

The Order makes available an adaptive management process (AMP) to permittees that
choose to participate in a WMP. The AMP appears to be the iterative process but modified by the
Regional Board for use by those permittees that participate in a WMP. However, the AMP does
not afford the same protections as the iterative process. Most conspicuous, the AMP does not place
a permittee into compliance with RWLs or water quality standards by implementing a stormwater
management plan in a timely manner.

The AMP should be struck from the Order because it does not comply with the iterative

process requirements referenced in the aforementioned State Board WQOs.

¥ State Water Board Order WQ 2009-0008, page 8.
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9. Watershed and Enhanced Watershed Management Programs Are Premature

and Cannot Provide an Alternative Compliance Approach

The watershed management program (WMP) and enhanced watershed management
program proferred by the Los Angeles County Flood Control District) are compliance options
available to permittees. According to the Regional Board they are intended to *incentivize”
permittees to participate in a collective permittee program instead of an individual program, which
is based soley on the implementation of stormwater quality management plans that include BMPs
and other requirements that target TMDL WLAs. The WMP and EWMP on the other hand, take a
collective approach to addressing TMDLs through uniform programs, BMPs, and other
requirements implemented at a watershed level. The WMP and EWMP enable compliance with
WOQBELs and RWLs — albeit both requirements are unauthorized under Federal stormwater
regulations and are contrary to precedential State Board WQOs — unless however they can be
regarded as stormwater management plan sub-sets.

The WMP approach, in any case, is unwarranted at this time because none of the MS4s has
been characterized — a requirement specified in CFR 40, §122.26. As mentioned, this is because
previous Los Angeles County Orders did not require outfall monitoring. Without outfall data, it is
impossible to know if an MS$4 is causing or contributing to a TMDL WLA excecdance. Without
such data, it is also impossible to know if MS4s have pollution contribution issues in common
sufficient to warrant a watershed approach to pollution management. |

Further, the WMP and EWMP approaches are based on the faulty premise that compliance
with TMDI. WLAs is determined: (1) in the receiving water through in-stream, non-ambient
monitoring; and (2) by strict compliance with WLAs, expressed as numeric WQBELSs, based on
outfall monitoring. Therefore, the Order should be revised to treat the WMP and EWMP as

stormwater management program options.

- 16 -
PETITION FOR REVIEW; MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
PETITION FOR REVIEW OF CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD, et al.
01095/0003/130403.1




10. Non-stormwater Discharge Prohibitions Exceed Federal Regulations and Are
Inconsistent _with State Board Water Quality Orders, Confusing, and in
Conflict
The adopted Order contains a significant revision to non-stormwater discharge prohibitions.
[t reads:
Each Permittee shall, for the portion of the MS4 for which it is an
owner or operator, prohibit non-storm water discharges through the
MS4 to receiving waters ...
The previous (2001) Order, in sharp contrast, required MS4 permittees to “effectively
prohibit non-storm water discharges into the MS4. "2 The previous Order also provided for
several exceptions of non-stormwater discharges that could be legally discharged to the MS4.

Non-stormwater discharges that were not exempted were deemed illicit discharges. The adopted
Order, on the other hand, revises the non-stormwater discharge prohibition by replacing “to” the
MS4 with “through” the MS4 and in the case of TMDL discharges “from the MS4” to a receiving
water.

The adopted Order also, oddly, retains from the previous Order the requirement to continue
to establish legal authority to prohibit illicit discharges and connections to the MS4. The Regional
Board apparently retained this provision to enable permittees to enforce the illicit connection and
discharge detection and elimination (ICID-DE) program. So doing, however, creates a conflict
with the Order’s requirement to treat non-cxempted, non-stormwater discharges from the MS4 also
as illicit discharges, not only to the MS4 but through and from it as well. This will give rise to
much confusion if the Order is not overturned and corrected.

The Regional Board’s revised non-stormwater provision is not authorized under Federal
stormwater regulations. Nevertheless, the Regional Board attempts to rely on 40 CFR
§122.26(a)(3)(iv) to assert that an MS4 permittee is only responsible for discharges of storm water

and non-storm water from the MS4. The Regional Board’s citation mentions nothing about

28

Order, page 27.

»  NPDES CAS004001, Order No. 01-182, December 13, 2001, page 16.
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permittees being responsible for stormwater and non-storm from the MS4. Instead, it states that
Co-permittees need only comply with permit conditions relating to discharges from the municipal
separate storm sewer system. But the term “discharges” here refers to stormwater discharges only.
Beyond this, 40 CFR §122.26 mentions nothing about prohibiting non-stormwater or illicit
discharges from or through the MS4.

Instead, Section 402, subdivision (p)(B)(ii) of the Clean Water Act, (33 U.S.C.
§402(p)(B)(i1)) clearly specifies that MS4 permits “shall include a requirement to effectively
prohibit non-stormwater discharges into the storm sewers. Nothing in this section or anywhere
else in the Clean Water Act authorizes a prohibition of non-stormwater discharges “through” or
“from” the MS4, In fact, the Regional Board cites no legal authority either in the Order or in the
most recent fact sheet to support changing the discharge prohibition from “to” or “into” the MS4 to
“through” or “from” the MS4.

It should also be noted that all MS4 permits in California adhere to Section 402, subdivision
(p)(b)(ii). This includes the State Board’s recently adopted Caltrans MS4 permit and its draft Phase
IT MS4 permit, which is scheduled for adoption in January of next year.

Further, the Regional Board’s revision of the non-stormwater discharge prohibition is
totally inconsistent with USEPA’s guidance: [licit Discharge Detection and Elimination A
Guidance Manual for Program Development and Technical Assessments. The manual is based on
Federal non-stormwater discharge prohibition into the MS4. It provides for specific actions, tasks,
and monitoring methodologies to enable MS4 permittees to comply with the illicit connection and
discharge detection and elimination program (ICID/DE), which is a Federal stormwater
requirement. Changing the non-stormwater discharge prohibition to regulate non-stormwater
discharges through and from the MS4 would render useless the ICID/DE manual and its purpose.

The Regional Board bases its radical revision of the non-stormwater discharge prohibition
on the need to prevent polluted dry weather discharges, including those subject to TMDL
regulation, from entering the MS4. When Congress adopted 402(p)(B), it was aware that
non-stormwater discharges could contribute to in-stream impairments of beneficial uses. However,

the means for achieving this objective is the ICID-DE program.
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Prohibiting non-stormwater discharges to the MS4 effectively reduces and in some cases
eliminates illicit discharges to receiving waters by controlling the source of the discharges within
the limitations of its local authority. To that end, MS4 permittees are required to establish legal
authority to make an illicit discharge or connection a municipal violation, which if not halted,
would require the discharge to be permitted under an authority other than the municipality.’® In
addition, the ICID-DE program requires monitoring to field screen for illicit connections and
dumping in accordance with procedures specified in 40 CFR §122.26(d)(1)(iv)(D). An effective
field screcning program should significantly reduce non-stormwater discharges to the MS4 by
eliminating or permitting them at the source.

Requiring compliance instead with prohibiting non-stormwater discharges through and
from the MS4 would place the onus of treating all non-stormwater discharges — including those
over which a municipality has no control — exclusively on permittees.

Another compelling argument against requiring compliance with non-stormwater
discharges through and from the MS4 is that it would frustrate municipal code enforcement in
halting non-stormwater discharges through or from the MS4. Observing and detecting an
unauthorized non-stormwater discharge through or from the MS4 is far more difficult than
observing a non-stormwater discharge to the MS4. To ferret-out non-exempted stormwater
discharges once it is through an MS4 component such as an enclosed storm drain or in a catch
basin would require frequent monitoring not only at the outfall but upstream of it as well.

Then there is the issue of enforcement. If a non-stormwater discharge is detected through
monitoring from a manhole point it would be difficult if not impossible to determine legally who or
what caused the impermissible non-stormwater discharge. Detecting a non-stormwater discharge
to the MS4, prior to it entering a storm drain or catch basin (where the discharge cannot be readily
be seen), or being discharged from an outfall, is much easier. If a suspected or actual illicit

discharge is identified, a municipal permittee can quickly respond to it through a code enforcement

3 Federal Register Volume 55, No. 222, 47990,
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citation and would not have to be concerned about evidence issues if the violation is challenged.
Further complicating matters is that there are dischargers that are covered under separate NPDES
permits that are allowed to discharge to the MS4. If an cxceedance for a dry weather TMDL
discharge is detected by outfall monitoring covering a drainage arca that includes NPDES
permitted discharges, how would anyone know who or what caused the exceedance? This creates a
very real evidentiary problem — not unlike the one the 9" Circuit Court dealt with in NRDC v.
LACFCD concerning both non-storm water and stormwater exceedances detected in receiving
waters.

11, Monitoring Requirements Exceed Federal Requirements

The Order’s monitoring réquirements contained in Attachment E, Monitoring and
Reporting Program are excessive. They require outfall and receiving water monitoring to comply
with wet and dry weather TMDL WLAs. As mentioned earlier, such requirements are not
authorized under Federal regulations. Federal regulations only require outfall monitoring to
evaluate MS4 stormwater discharges against ambient standards in the receiving water to determine
exceedances.

Further, the “end of the regulatory line” for MS4 permits is stormwater discharges from the
outfall. Such stormwater discharges must be controlled to the maximum extent practicable (MEP).
As noted, non-stormwater discharges only require a prohibition to the MS4.  Although
non-stormwater discharge monitoring is required under Federal regulations, it is limited to intra-
MS4 field screening for the purpose of identifying and detecting illicit discharges and connections.
Nothing in 40 CFR §122.26 requires the performance of tasks that lic outside of the MS4, This
includes, but is not limited to in-stream monitoring, fish tissue testing, special studies, and sediment
testing.

The Regional Board contends, however, that Federal regulations do in fact authorize it to
require extra-MS4 monitoring. Tt cites several Federal regulations to support this claim, which as
explained below, are not persuasive.

e Clean Water Act Section 308 (33 U.S. C. §308) is inapplicable because it pertains to

maintaining records, submitting reports, maintaining monitoring equipment, and
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sampling effluents in accordance with such sampling methods. The use of the term
“effluents” can only apply to point source discharges, not in-stream. Since Federal
regulations only require outfall monitoring of stormwater discharges, effluent can
only mean stormwater discharges from the outfall. This supports the argument that
MS4 monitoring is restricted to stormwater discharges and non-stormwater
discharge monitoring is limited to intra-MS4 field screening for illicit discharges
and connections.

e 40 CFR §123.25 is irrelevant because it merely asserts that States may go beyond
Federal monitoring requirements. This is not disputed. Nevertheless, if the
Regional Board chooses to exceed Federal monitoring requirements it must comply
with 33 U.S.C. section 13241, which includes but is not limited to an analysis of
economic and housing impact considerations. That analysis has not been done by
the Regional Board.

e CFR 40 §122.41(h) does not apply because it refers to a permittee’s duty to provide
permit-related information to the “Director.” It cannot be used to justify requiring a
permittee to perform any monitoring requirement that the Director wishes.

e 40 CFR §122.41(j) is inapplicable because it deals with the permitting agency’s
right to inspection and entry to an NPDES permitted facility.

e 40 CFR §122.41(k) is inapplicable because it is exclusively concerned with
permittee signatory requirements relating to applications, reports, and other
information submitted to the permitting agency’s Director.

e 40 CFR §122.41(]), is inapplicable because it requires a permittee to notify the
permitting agency’s Director of any changes to a permitted facility.

o 40 CFR §122.44(i), which although pertains to monitoring requirements affecting
MS4 permittees, only specifies requirements relating to pollutant measurements and
the volume of effluent discharged from outfalls. Tt does not authorize a permitting

agency to require extra-MS4 monitoring.  Further, iis reference to taking
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measurements in internal waste streams and pollutants in intake water relates to
“influent” discharges associated with sewage treatment and industrial facilities.

e 40 CFR §122.48 is inapplicable because it is exclusively concerned with recording
and reporting results.

e 40 CFR §122.26(d)(2)(iXF) applies only to the permittee’s responsibility to:
Carryout out all inspection, surveillance and monitoring procedures necessary (o
determine compliance and non-compliance with permit conditions including the
prohibition on illicit discharges to the municipal separate storm sewer. 1t confers
no authority upon the Regional Board to require permittees to perform exira-MS4
monitoring,.

e 40 CFR §122.26(d)2)(iii)(D) applies to the permittee’s responsibility to propose a
monitoring program for representative data collection for the term of the permit that
describes the location of outfalls or field screening points to be sampled (or the
location of in-stream stations), why the location is representative, the frequency of|
sampling, parameters to be sampled, and a description of sampling equipment. This
provision does not give the Regional Board the authority to require extra-MS4
monitoring. It only allows a permittee to select outfalls or field screening points
(which are intra-MS4). Field screening refers to a specific procedure for selecting
outfalls and manhole points to be used to facilitate detection and elimination of
illicit discharges and connections. A permittee may propose in-stream stations as
alternatives to outfalls or field screening points (manholes upstream of an outfall) in
the absence of these facilities. This is because there are areas of the Country where
there are no outfalls or manhole points but instead only in-stream points from which
monitoring can be performed.

e 40 CFR §122.42(c) is irrelevant because it governs annual reporting and has nothing
to do with monitoring.

All requirements contained in the Order’s MRP that call for extra-MS4 permit monitoring should

be removed fro