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Attorneys for Petitioner City of Goleta

BEFORE THE
CALIFORNIA STATE WATER RESOURCES CONTROL BOARD

In the Matter of the Petition of the City of Goleta SWRCB/OCC File
for Review of Action and Failure to Act by the

Central Coast Regional Water Quality Control CITY OF GOLETA’S PETITION FOR

Board. REVIEW; STATEMENT OF POINTS
AND AUTHORITIES IN SUPPORT
THEREOF

[Wat. Code, § 13320]

The City of Goleta (City or Petitioner) submits this Petition for Review and Statement of
Points and Authorities (Petition) to the State Water Resources Control Board (State Water Board)
in accordance with Water Code section 13320. The City respectfully requests that the State
Water Board review the Central Coast Regional Water Quality Control Board’s (Central Coast
Water Board) actions and inactions related to its July 12,2013, adoption of Resolution
No. R3-2013-0032, Approving Post-Construction Stormwater Management Requirements for
Development Projects in the Central Coast Region (Resolution No. R3-2013-0032). (A final

copy of Resolution No. R3-2013-0032 and its attachments are attached hereto as Exhibit A.)
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The stated purpose of Resolution No. R3-2013-0032 is to maintain and restore watershed
processes to protect water quality and beneficial uses. Resolution No. R3-2013-0032 establishes
specific requirements that were adopted to serve as the minimum post-construction criteria that
the City must apply to applicable new development and redevelopment projects. These
requirements are found in Attachment 1 to Resolution No. R3-2013-0032 (Attachment 1) and at
times are referred to in this Petition as “Post-Construction Requirements.” Included in the Post-
Construction Requirements is Performance Requirement No. 3, which is a key provision of
concern to the City, and the primary provision at issue in this Petition.

This Petition satisfies the requirements of California Code of Regulations, title 23,
section 2050. The City requests the opportunity to file supplemental points and authorities in
support of this Petition once the administrative record becomes available. The City also reserves
the right to submit additional arguments and evidence in reply to the Central Coast Water Board’s

or other interested parties’ responses to this Petition.

1. NAME, ADDRESS, TELEPHONE NUMBER, AND EMAIL ADDRESS OF THE
PETITIONER

Petitioner is the City of Goleta, California, which operates and maintains the City’s
Municipai Separate Storm Sewer System. Petitioner’s address is as follows:

City of Goleta

Steve Wagner

Public Works Director

130 Cremona Drive, Suite B
Goleta, CA 93117

Phone: (805) 961-7500

Email: swagner@ecityofgoleta.org

In addition, the City requests that all materials in connection with this Petition and

administrative record be provided to the City’s counsei and special counsel as follows:

Tim W. Giles

City Attorney

130 Cremona Drive, Suite B
Goleta, CA 93117

Phone: (805) 961-7534

Email: tgiles@cityofgoleta.org
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Theresa A. Dunham

Somach Simmons & Dunn

500 Capitol Mall, Suite 1000
Sacramento, CA 95814

Phone: (916) 446-7979

Email: tdunham@somachlaw .com

THE SPECIFIC ACTION OR INACTION OF THE CENTRAL COAST WATER
BOARD WHICH THE PETITIONER REQUESTS THE STATE WATER BOARD
TO REVIEW

The City requests that the State Water Board review the Central Coast Water Board’s

adoption of Resolution No. R3-2013-0032 and other actions and inactions related thereto. The

specific actions and inactions are described more fully in the Statement of Points and Authorities

beginning on page 6 of this Petition and include:

Adoption of Post-Construction Requirements that regulate watershed processes and
flow —not pollutants;

Adoption of Performance Requirement No. 3 that will result in over-sized stormwater
control measures under certain soil conditions;

Adoption of Performance Requirement No. 3 that is inconsistent with the maximum
extent practicable (MEP) standard established under the National Pollutant Discharge
Elimination System {NPDES) program of the Clean Water Act (CWA,), and other
applicable law and guidance;

The Central Coast Water Board’s failure in adopting Resolution No. R3-2013-0032 to
comply with applicable legal procedures, including: (1) making findings based on
evidence in the record that bridge the analytic gap between the evidence and the ultimate
determinations and what is being required; (2) ensuring the evidence supports the
findings; and (3) considering the factors of Water Code sections 13263(a) and 13241; and
Adoption of Performance Requirement No. 3 that puts the City at considerable risk with
respect to potential takings claims from private project proponents that will need to
dedicate disproportionate amounts of land to stormwater retention controls, pay in-lieu

fees for off-site mitigation, or suffer deprivation of the economic benefits of their

property.
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3. THE DATE ON WHICH THE CENTRAL COAST WATER BOARD ACTED GR
REFUSED TO ACT

The Central Coast Water Board adopted Resolution No. R3-2013-0032 on July 12,2013.

4. A STATEMENT OF THE REASONS THE ACTION OR FAILURE TO ACT IS
INAPPROPRIATE OR IMPROPER

A full and complete statement of the reasons why the Central Coast Water Board’s actions
were inappropriate or improper is provided in the Statement of Points and Authorities of this
Petition, which begin on page 6.

S. THE MANNER IN WHICH PETITIONER IS AGGRIEVED

The City is aggrieved by the actions or inactions of the Central Coast Water Board
described in this Petition because Resolution No. R3-2013-0032 will have severe economic and
environmental consequences on the City and its citizens. The Post-Construction Requirements,
and in particular Performance Requirement No. 3, will require developers to spend money and
dedicate land resources in amounts that exceed the purported environmental benefits associated
with the Post-Construction Requirements. As a result, the new requirements will hinder
development and redevelopment within the City, which will cost residents and businesses the
benefits of tax revenue, jobs, and other economic ¢

Further, implementation of Performance Requirement No. 3 may subject the City to
takings claims by developers. Imposition of Performance Requirement No. 3 may constitute a
governmental regulation that deprives project proponents of the economic benefit of their
property, which may result in a regulatory taking. Specifically, it may result in stormwater
retention facilities that are 26-40% larger than necessary to achieve the Central Coast Water
Board’s goal of having stormwater retained on-site that would otherwise occur in the site’s
undeveloped state. By requiring a developer to use more land than necessary and depriving the
developer of its investment-backed expectation, the City may be subject to such takings claim.
Also, under recent Supreme Court precedent, the requirement to pay in-lieu fees to fund the use or

construction of off-site retention facilities may constitute a per se taking. In any case, if a takings
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claim occurs, the City would at the very least be forced to defend itself, and could be forced to
provide just compensation under the Fifth Amendment of the United States Constitution.
6. THE SPECIFIC ACTION REQUESTED BY PETITIONER

The City requests that the State Water Board adopt an order vacating Performance
Requirement No. 3, which is Provision 4(c)(i) of Resolution No. R3-2013-0032. At the very
least, the City requests that the order either amend Provision 4(c)(i)(1) or direct the Central Coast
Water Board to amend Provision 4(c)(i)(1) to allow the use of locally/regionally calibrated
simulation models to determine the amount of stormwater that should be retained on-site as

compared to the undeveloped condition.

7. A STATEMENT OF POINTS AND AUTHORITIES IN SUPPORT OF LEGAL
ISSUES RAISED IN THIS PETITION

As required by California Code of Regulations, title 23, section 2050(a)(7), this Petition

includes a Statement of Points and Authorities.

8. A STATEMENT THAT THIS PETITION WAS SENT TO THE CENTRAL
COAST WATER BOARD

A true and correct copy of this Petition was mailed by First Class mail to the Central
Coast Water Board. The address to which the City maiied the copy to the Centrai Coast Waier
Board is:

Kenneth A. Harris, Jr.

Executive Officer

Central Coast Regional Water Quality Control Board
895 Aerovista Place, Suite 101

San Luis Obispo, CA 93401-7906

The City is the Petitioner and discharger. Therefore, the City did not mail a separate copy

of this Petition to the discharger.

9. A STATEMENT AS TO WHETHER THE PETITIONER RAISED THE ISSUES
OR OBJECTIONS IN THE PETITION TO THE CENTRAL COAST WATER
BOARD

The City timely raised the substantive issues and objections in this Petition before the
Central Coast Water Board in written comments, testimony, and other materials provided before

the adoption of Resolution No. R3-2013-0032. The City additionally submits that neither the
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Water Code nor any other applicable law precludes the State Water Board’s consideration of
these issues in this Petition.
10. STAY OF CHALLENGED REQUIREMENTS

The Water Code and State Water Board regulations provide for the issuance of stays of
regional water quality control board (Regional Water Board) orders in connection with a petition
for review. At this time, the City believes that a stay will not be necessary. However, the City
may subsequently request a stay of one or more provisions of the Post-Construction

Requirements in accordance with State Water Board regulations.

SOMACH-SIMMONS & DUNN

AﬁWMQMM}W

Theresa A. Dunham
Attorneys for Petitioner CITY OF GOLETA

DATED: August 12,2013

STATEMENT OF POINTS AND AUTHORITIES

The City files this Statement of Points and Authorities in support of its Petition pursuant
to California Code of Regulations, title 23, section 2050(a). The City reserves the opportunity to
file a supplementai or reply memorandum after receipt of the administrative record and any
response by the Central Coast Water Board or other interested parties. The City incorporates by
reference all comments, testimony, and evidence in the record supporting its Petition. Further,
the City incorporates by reference the record associated with the State Water Board’s adoption of
Order No. 2013-0001-DWQ, General Permit for Waste Discharge Requirements (WDRs) for
Storm Water Discharges from Small Municipal Separate Storm Sewer Systems (MS4s) (Phase 11
General Permit) as it is relevant to the Central Coast Water Board’s adoption of the Post-

Construction Requirements.

I. INTRODUCTION

On July 12,2013, the Central Coast Water Board adopted Resolution No. R3-2013-0032,
establishing new post-construction stormwater management requirements (Post-Construction

Requirements). The Post-Construction Requirements include, inter alia, the minimum

CITY OF GOLETA’S PETITION FOR REVIEW; STATEMENT OF P&As -6-




SOMACH SIMMONS & DUNN

A Professional Corporation

10
1
12
13
14
15

~1

[ea—y

18
19
20
21
22

24
25
26
27
28

hydromodification criteria that the City must apply to certain new development and
redevelopment projects. If left in place as is, the Post-Construction Requirements could have
severe economic consequences for the City. Future development and redevelopment within the
City under the Post-Construction Requirements could require expenditures of money and
dedication of other resources to retain a level of stormwater on-site that exceeds the amount of
stormwater that would otherwise be retained on-site in the undeveloped condition.! This could
substantially hinder development and redevelopment within the City, costing its residents and
businesses tax revenue, jobs, and other economic opportunities.

In addition to the economic consequences, the Post-Construction Requirements represent
a major change in how stormwater runoff would be regulated on the Central Coast for the
Phase Il municipal separate storm sewer systems (MS4s), and is a significant departure from how
other Phase II communities are being regulated throughout the rest of California. Specifically,
the Post-Construction Requirements (and in particular Performance Requirement No. 3) are
intended to address hydromodification concerns and are looking to ensure that new development
and redevelopment projects are built in a manner to protect “watershed processes.” The primary
goal is to retain stormwater on-site that would otherwise have occurred in the site’s undeveloped
condition. To achieve this intended goal, the Post-Construction Requirements mandate retention
of stormwater based on a “proxy” condition. To comply, project proponents will need to
incorporate management measures into the site design that retain the amount of stormwater
pursuant to the “proxy” condition. Such an objective, while admirable, is not feasible or
appropriate in many circumstances because it may make the project in question economically
infeasible, and use of the proxy condition may result in over-sized facilities.

Further, the requirements presented here put the Phase II Central Coast communities at a
significant disadvantage as compared to most others in California. While most of California’s
municipalities are being required to apply low impact development standards (i.e., retain runoff

equal to volume from 85th percentile 24-hour storm event) to development and redevelopment

' The term “undeveloped condition” is intended to mean the condition of a site that would exist in its natural state as
compared to the “pre-development” condition, which could include pre-existing impervious surfaces.
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projects, Performance Requirement No. 3 at issue in this Petition seeks to retain runoff for events
up to the 95th percentile 24-hour rainfall event for certain watershed management zones (WMZs).
The City finds this major policy shift to be problematic for both technical and legal reasons.
Thus, for the reasons stated in this Petition, the City respectfully requests that at the very least the
State Water Board adopt an order that amends Performance Requirement No. 3.

Further, in adopting Resolution No. R3-2013-0032, the Central Coast Water Board failed
to: (1) make findings, based on evidence, that bridge the analytic gap between the evidence and
the ultimate determination including what is being required; and (2) consider the factors of Water
Code sections 13263(a) and 13241. Accordingly, Resolution No. R3-2013-0032 is invalid in its
entirety. Moreover, Performance Requirement No. 3 is inconsistent with state and federal
substantive law, including the MEP standard of the CWA, the Phase II General Permit, and other
requirements for small MS4s. Finally, requiring the City to apply Performance Requirement
No. 3 to development and redevelopment projects may require developers to dedicate lands for
retention purposes that are disproportionate to the purported benefit, and may also deprive project
proponents of the economic benefits of their property. Either result could subject the City to

takings claims and the requirement to pay just compensation.

ii. BACKGROUND

A, The 2603 Phase Il General Permit

Currently, the City is subject to the Phase II General Permit adopted by the State Water
Board on February 5, 2013, to regulate stormwater discharges from small MS4s in accordance
with the federal NPDES program. Previously, small MS4s were regulated under State Water
Board Order No. 2003-0005 DWQ (2003 Phase II General Permit). Similar to the current
Phase II General Permit, the 2003 Phase I General Permit required permittees to implement Best
Management Practices (BMPs) to reduce the discharge of pollutants in stormwater to the MEP.
(2003 Phase II General Permit, p. 8.) To achieve the technology-based MEP standard, permittees
were required to develop and implement a Storm Water Management Plan (SWMP) that
“serve[d] as a framework for identification, assignment, and implementation of control

measures/BMPs.” (2003 Phase II General Permit, p. 8.) Coverage under the 2003 Phase II
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General Permit required a SWMP be approved by the applicable Regional Water Board—which,
in the City’s case, is the Central Coast Water Board. (2003 Phase II General Permit, p.7.)
B. The 2008 Resolution and Preceding Central Coast Water Board Actions

In early 2003, the City submitted a SWMP to the Central Coast Water Board for approval.
The initial draft of the SWMP was developed in consultation with the County of Santa Barbara
because the City at that time was newly incorporated and the county was providing stormwater
management services under contract with the City. The SWMP underwent extensive review by
the public through City held public workshops and City Council meetings. In February 2005, the
City received a comment letter from the Central Coast Water Board with respect to the City’s
2003 submittal. In response to those comments, the City submitted a revised SWMP to the
Central Coast Water Board in November 2005. In February 2008, Central Coast Water Board
staff issued a letter informing small MS4s within the region of a new, unprecedented region-wide
process to enroll under the Phase Il General Permit. (Letter from Roger W. Briggs, Executive
Officer, Central Coast Water Board (Feb. 15, 2008), Notification to Traditional, Small MS4s on
Process for Enrolling under the State’s General NPDES Permit for Storm Water Discharges
(February Letter).) '

T7h

The February Letter described new substantive elements that SWMPs must include for
small MS4s to be covered by the Phase 11 General Permit. The February Letter stated that
SWMPs must include BMPs that maximize the infiltration of clean stormwater, minimize runoff
volume and rate, and minimize pollutant loading. (February Letter, p.4.) The February Letter
prescribed how SWMPs must address these conditions. For example, to maximize the infiltration
of clean stormwater and minimize runoff volume and rate, SWMPs needed to include post-
construction hydromodification control criteria. (February Letter, p. 4.) To minimize pollutant
loading, SWMPs needed to include volume- and/or flow-based treatment criteria. (February
Letter, p. 5.) The City revised its SWMP as a result of the new region-wide Central Coast Water

Board’s direction for SWMPs described in the February Letter, including the hydromodification

BMPs.
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In April 2009, the Central Coast Water Board provided the City with a notice of
enrollment approving the City’s SWMP subject to certain revisions. (Notice of Enrollment —
NPDES Small Municipal Separate Storm Sewer Systems General Permit; City of Goleta, Santa
Barbara County, WDID #34ZMS03022 (April 3,2009) (hereafter, Notice of Enrollment Letter),
Final Table of Required Revisions.) Some of these required revisions directed the City to
develop hydromodification control criteria. (Notice of Enrollment Letter, Final Table of
Required Revisions.) For example, the City was directed to: (1) have adequate development
review and permitting procedures to impose conditions of approval or other enforceable
mechanisms to implement numeric criteria for hydromodification control; and (2) develop long-
term hydromodification criteria and control measures that result in numeric criteria for runoff
rate, and volume control. Based on this approval, the City moved forward to implement its

SWMP accordingly.

C. The “Joint Effort” for Development of Post-Construction Hydromodification
Criteria and Resolution No. R3-2012-0025

In 2009, the Central Coast Water Board Executive Officer notified small MS4s of the
option to participate in the Central Coast Joint Effort for developing post-construction
hydromodification controi criteria or “Joint Effort.” The Joint Effort commenced in
September 2010. The purpose of the Joint Effort was to meet the hydromodification control
criteria development, adoption, and implementation required in the City’s SWMP. The City
agreed to participate in the Joint Effort.

On May 14,2012, Central Coast Water Board staff issued a draft resolution, draft post-
construction requirements, and draft technical support document (collectively, Draft Resolution)
for public review and comment prior to consideration for adoption. Attachment 1 to the Draft
Resolution consisted of proposed post-construction hydromodification requirements developed
based on ten WMZs. According to the Draft Resolution, the WMZs were created during the Joint
Effort to reflect “common key watershed processes and receiving water type (creek, marine

nearshore waters, lake, etc.).” (Draft Resolution, Attachment 1, p. 1.) Among other things, the

Draft Resolution included provisions requiring small MS4s to: (1) apply post-construction
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requirements to ministerial projects; (2) prevent off-site discharge from events up to the
95th percentile 24-hour rainfall event (as defined) under specified conditions; (3) impose on
regulated projects runoff retention performance requirements using certain low impact
development (LID) standards; and (4) apply certain design strategies to regulated projects,
including single-family homes, that create and/or replace 2,500 square feet or more of impervious
surface over the entire project site. (Draft Resolution, Attachment 1, pp. 3-4, 6-10, 13.) The
deadline to submit written comments on the Draft Resolution was July 6,2012. The City timely
submitted its comments on July 5, 2012, addressing these issues and overarching concerns with
the Draft Resolution.

The Central Coast Water Board adopted Resolution No. R3-2012-0025 on September 6,
2012, which established minimum Post-Construction Requirements related to LID and
hydromodification control to fulfill BMP requirements in the SWMPs of the Joint Effort MS4s.
Under Resolution No. R3-2012-0025, the Joint Effort MS4s were required to amend their
SWMPs to include the adopted requirements. Under Resolution No. R3-2012-0025, the Joint
Effort MS4s were required to apply the requirements to all regulated development and
redevelopment projects within their jurisdictions by September 6, 2013. On October 8, 2012, the
City petitioned the State Water Board to review Resolution No. R3-2012-0G025. On July 10,
2013, the State Water Board dismissed the City’s petition on grounds of mootness.
D. Phase II General Permit

On February 5, 2013, the State Water Board adopted the Phase II General Permit, which
replaced the 2003 Phase Il General Permit. The Phase II General Permit requires “Renewal
Permittees” to implement a number of specific tasks related to the required stormwater program
elements, including requirements with respect to the Post-Construction Storm Water Management
Program. (Phase II General Permit, pp.48-62.) Under the Phase II General Permit, Renewal
Permittees are required to implement LID standards that are designed to meet certain numeric
sizing criteria for stormwater retention and treatment. (Phase I General Permit, p. 52.)
Specifically, the LID sizing criteria include several volumetric and flow based options. (Phase I1

General Permit, p. 53.) Concurrently, Site Design Measures are to be implemented based on the
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objective of achieving infiltration, evapotranspiration, and/or harvesting/reuse of the
85th percentile 24-hour storm runoff event. (Phase II General Permit, p. 54.)
Alternatively, Renewal Permittees are required to comply with the Phase II Post-

Construction Storm Water Program requirements:

... based on a watershed-process approach developed by the Regional Water
Board that include the following:
¢ Completion of a comprehensive assessment of dominant watershed
processes affected by urban storm water
¢ LID site design and runoff reduction measures, numeric runoff treatment
and retention controls, and hydromodification controls that will maintain
watershed processes and protect water quality and beneficial uses
e A process by which Regional Board staff will actively engage Permitees to
adaptively manage requirements as determined by the assessment of
watershed processes
* An annual reporting program that involves Regional Board staff and State
Board staff to inform statewide watershed process based criteria

The regional watershed-process based approach must be approved by the Regional
Water Board following a public process. (Phase II General Permit, p. 62.)

The language in question here was subject to considerable testimony and discussion by
State Water Board members and the public. In fact, prior to introduction and adoption of this
alternative language, a tentative version of the Phase II General Permit proposed to include the
specific requirements as originally adopted by the Central Coast Water Boaird in Resolution
No. R3-2012-0025* (See November 16,2012 Draft of Phase II General Permit.) In the tentative
version, the Central Coast Water Board’s Post-Construction Requirements were identified as
Attachment J and applied specifically to Phase II permittees in the Central Coast. However, as
indicated in the Phase I General Permit Fact Sheet, the State Water Board ultimately rejected
Attachment J because of concerns raised during the public comment period. The State Water
Board stated that “{a|fter receiving extensive public comment on Attachment J, the State Water
Board determined that, while the Board continues to support a watershed process-based approach
to hydromodification requirements, the Joint Effort process should be allowed to evolve and

proceed, without incorporation into this Order, to address several unresolved issues acknowledged

* Because Resolution No. R3-2012-0025 was adopted in accordance with and to implement the 2003 Phase II
General Permit, it needed to be incorporated into or recognized by the Phase I General Permit to be valid.
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by the parties to that process, including the Regional Water Board.” (Phase II General Permit,
Fact Sheet, p. 36.) Accordingly, rather than incorporating the specific provisions of Resolution
No. R3-2012-0025, the State Water Board adopted the alternative provision (E.12.k), which
required the Central Coast Water Board to re-adopt its post-construction provisions if they wanted
them to apply in-lieu of the Phase II General Permit’s post-construction requirements.
E. Resolution No. R3-2013-0032

To that end, Central Coast Water Board staff relied on section E.12 .k of the Phase II
General Permit as the basis for re-adopting the Post-Construction Requirements that are at issue
in this Petition. Specifically, the Post-Construction Requirements adopted by the Central Coast
Water Board include a runoff retention standard titled “Performance Requirement No. 3: Runoff

Retention” (Performance Requirement No. 3). It states in relevant part:

a) The Permittee shall require Regulated Projects, except detached single-
family homes, that create and/or replace > 15,000 square feet of impervious
surface (collectively over the entire project site), and detached single-
family homes > 15,000 square feet of Net Impervious Area, in WMZs 1, 2,
5,6, 8 and 9, and those portions of WMZs 4,7, and 10 that overlie
designated Groundwater Basins (Attachment B) to meet the Runoff
Retention Performance Requirements in Sections B.4.b and B 4.c using the
LID Development Standards in Section B.4.d for optimal management of
watershed processes.

b) Adjustments to the Runoff Retention Performance Requirements for
Redevelopment — Where the Regulated Project includes replaced
impervious surface, the below adjustments apply. These adjustments are
accounted for in the Retention Tributary Area calculation in Attachment D.
i. Redevelopment Projects outside an approved Urban Sustainability

Area, as described in Section C.3. — The total amount of replaced
impervious surface shall be multiplied by 0.5 when calculating the
volume of runoff subject to Runoff Retention Performance
Requirements.

ii. Redevelopment Projects located within an approved Urban
Sustainability Area (Section C.3.) — The total amount of runoff
volume to be retained from replaced impervious surfaces shall be
equivalent to the pre-project runoff volume retained.

c) The Permittee shall require Regulated Projects, subject to the Runoff
Retention Performance Requirements, to meet the following Performance
Requirements:

1. Watershed Management Zone | and portions of Watershed
Management Zones 4, 7 and 10 which overlie designated
Groundwater Basins:

l. Retain 95th Percentile Rainfall Event — Prevent offsite
discharge from events up to the 95th percentile 24-hour
rainfall event as determined from local rainfall data.

2. Compliance must be achieved by optimizing infiltration.
Compliance for retention of the remaining volume must be
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achieved via storage, rainwater harvesting and/or
evaportranspiration. (Resolution No. R3-2013-0032,
Attachment 1, pp. 5-6.)

All of the City is considered to be in WMZ 1. The primary objective for Performance
Requirement No. 3 is to “retain stormwater runoff to protect watershed processes so that
beneficial uses of receiving waters are maintained and, where applicable restored.” (Resolution
No. R3-2013-0032, Attachment 2, p. 22.)

On April 8,2013, Central Coast Water Board staff notified the public that the Central
Coast Water Board would consider re-adopting the Post-Construction Requirements and provided
a draft for review. (See Resolution No. R3-2013-0032, p. 7,9 37.) The notice required
comments to be submitted by May 10,2013. (Ibid.)

The City timely submitted extensive comments and evidence on a number of issues, and
in particular challenged the efficacy of Performance Requirement No. 3 as it applies to the City.
On June 3, 2013, the Central Coast Water Board released a Staff Report for the Central Coast
Water Board’s July 12,2013 meeting (July 12,2013 Staff Report), which included a response to
comments received between April § and May 10,2013. (July 12,2013 Staff Report,
Attachment 4.) With some changes being made based on public comment and testimony, the
Central Coast Water Board adopted Resolution No. R3-2013-0032 at its July 12,2013 public
hearing, including Performance Requirement No. 3. Considering the impact of Performance
Requirement No. 3 to the City, the City finds it necessary to challenge the Central Coast Water
Board’s action on several grounds, which are presented here.

III. ARGUMENT
A. The Post-Construction Requirements Impermissibly Regulate Flow —Not Pollutants

As a preliminary matter, the Post-Construction Requirements, and Performance
Requirement No. 3 in particular, are not proper NPDES permit requirements for municipal
stormwater. Fundamentally, NPDES permits allow for the discharge of pollutants. (33 U.S.C.

§ 1342(a)(1).) For municipal dischargers, such permits are required to include:

[Clontrols to reduce the discharge of pollutants to the maximum extent practicable,
including management practices, control techniques and system, design and
engineering methods, and such other provisions as the Administrator or State
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determines appropriate for the control of such pollutants. (33 U.S.C.
§ 1342(p)(3)(B)(iii).)

As indicated in a recent district court decision, the term “pollutant” has a precise statutory
definition, and stormwater runoff is not a pollutant. (Virginia Dept. of Transportation, etal. v.
US.EPA, et al. (E.D. Va., Jan. 3, 2013, Civil Action No. 1:12-CV-775) 2013 U.S. Dist.

LEXIS 981, *12, *15 (Virginia).) In other words, when incorporating municipal stormwater
permit provisions that are intended to implement the technology-based MEP standard into
NPDES permits, such controls must be specifically designed or related to the reduction of
pollutants. According to Resolution No. R3-2013-0032, the Post-Construction Requirements are
the minimum criteria applicable to “. . . new development and redevelopment projects in order to
protect water quality and comply with the MEP standard . . ..” (Resolution No. R3-2013-0032,
p.8.) Thus, to the extent that the Post-Construction Requirements are intended to implement
MEP, such requirements must be directly related to reducing and controlling the discharge of
pollutants. However, as indicated in Resolution No. R3-2013-0032 and its Technical Support
Document (Attachment 2 to Resolution No. R3-2013-0032), the requirements extend well beyond
reducing and controlling pollutants. First, Resolution No. R3-2013-0032 includes several
findings with respect to maintaining and restoring watershed processes (e.g., Finding 17, p. 4),

and states specifically:

[t]he Post-Construction Requirements’ emphasis on protecting and, where
degraded, restoring key watershed processes is necessary to create and sustain
linkages between hydrology, channel geomorphology, and biological health
necessary for healthy watersheds. These linkages cannot be created by find-tuning
any particular flow attribute (e.g., peak, duration) or reconstructing a desired
geomorphic feature alone. Instead, these critical linkages only occur where key
watershed processes are intact. (Resolution No. R3-2013-0032,p.5.)

Second, the Technical Support Document for the Post-Construction Requirements
provides further evidence of the Central Coast Water Board’s intent to regulate flow and not

pollutants. For example, it states as follows:

The Performance Requirements rely on four important strategies that are critical to
recognize for a full understanding of how the requirements, taken together, will
result in protection of watershed processes and the beneficial uses they support:

1) a reliance on LID to the extent feasible to achieve protection of the broadest
suite of watershed processes not effectively targeted by structural controls; 2) the
use of Stormwater Control Plans to ensure project applicants have followed due
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diligence in selecting SCMs and have optimized LID; 3) the combination of
retention and peak management requirements on larger sites to achieve a broad
spectrum of watershed process protection while also protecting stream channels
from hydromodification impacts; and 4) the additive application of Performance
Requirements as projects trigger each size threshold (e.g., the largest sites must
meet Performance Requirements applying to smaller sites). Elements of these
strategies are integrated into the Performance Requirements to support successful
implementation. (Resolution R3-2013-0032, Attachment 2, p. 18, emphasis
added.)

The findings and Technical Support Document collectively indicate that the Post-
Construction Requirements are about watershed processes and controlling stormwater runoff
generally and less about controlling specific pollutants.

With respect to Performance Requirement No. 3, the requirements are directly tied to
watershed processes and have the stated goal of retaining “100 percent of the volume of water
from storms less than or equal to the indicated percentile event (85th or 95th), over the footprint
of the project, . ...” (Resolution No. R3-2013-0032, Attachment 2, p. 22.) The stated purposes
for such a requirement include, “reducing overland flow, infiltration, interflow, and groundwater
recharge, and achieves reductions in urban pollutant loading of receiving waters that are non-
existent under natural conditions.” (Ibid.) In other words, controlling stormwater flow in this
manner acts as a surrogate for controlling pollutants. Under the plain language of the CWA, use
of a surrogate when the language clearly uses the term “pollutant” is impermissible. (Virginia,
supra,2013 U.S. Dist. LEXIS 981, *15.)

To the extent that the Central Coast Water Board argues that the Post-Construction
Requirements are intended to implement water quality standards and are “such other provisions”
as determined appropriate, such arguments fail for the same reasons provided above. The term
“such other provisions” is also tied directly to the control of pollutants. (33 U.S.C.

§ 1342(p)(3)(B)(iii).) Thus, requirements to implement water quality standards must also be
associated with controlling pollutants in the first instance and not controlling stormwater flow as

a surrogate for pollutants.
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B. Performance Requirement No. 3 Results in Oversized BMPs for Certain Soils

Application of criteria in Performance Requirement No. 3 varies based on the identified
WMZ for the area in question. As indicated previously, all of the City is considered to be in
WMZ 1. For WMZ 1, the runoff retention requirement is as follows: “Retain 95th Percentile
Rainfall Event—Prevent offsite discharge from events up to the 95th percentile 24-hour rainfall
event as determined from local rainfall data.” This is referred to as the “proxy” condition. The
goal of Performance Requirement No. 3 is that ““. . . 100 percent of the volume of water from
storms less than or equal to the indicated percentile event (85th or 95th), over the footprint of the
project, will not discharge to surface waters.” (Resolution No. R3-2013-0032, Attachment 2,
p.22.) Considering this goal, the City assessed the proposed Post-Construction Requirements by
comparing the stormwater control measure size necessary to retain the 95th percentile 24-hour
storm event pursuant to Performance Requirement No. 3 to the stormwater control measure size
necessary to match undeveloped runoff from a site. These comparisons are best made by
accounting for site-specific factors, such as soil type. For example, 64% of soils within the City’s
jurisdiction are Hydrologic Soil Group (HSG) D soils (Type D soils). HSG D soils are “very
slow” infiltrative soils. (See Memorandum to Everett King and Steve Wagner, City of Goleta
from Lisa Austin, et al., Geosyntec Consultants, Review of Post-Construction Stormwater
Management Requirements for Development Projects in the Central Coast Region (May 9, 2013)
(Geosyntec Memorandum), p. 2.)

Based on the analysis conducted by Geosyntec Consultants, Performance Requirement
No. 3 for Type D soils results in oversized stormwater control measures. Specifically, when the
retention basin size required to match undeveloped discharge on Type D soils is compared to the
retention basin size necessary to retain the 95th percentile 24-hour event using the “Simple
Method,” the size of the retention facility would be about 26% larger than necessary. (Geosyntec
Memorandum, p. 5.) Also, when the BMP size for the undeveloped condition on Type D soils is
compared to the size of the retention facility necessary for the “Routing Method” on Type D soils,

the retention facility would be about 40% larger than necessary. (/bid.)
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As such, Performance Requirement No. 3, especially as applied to Type D soils, results in

- post-development standards that require retention of stormwater at a level that exceeds the

undeveloped condition. Accordingly, Performance Requirement No. 3 is inappropriate as applied
to Type D soils. Because of this impractical application, the City recommended to the Central
Coast Water Board in its written comments that, at the very least, Performance Requirement

No. 3 needed to be revised to specifically exclude application to Type D soils. Or, as requested
by the City at the July 12,2013 hearing, Performance Requirement No. 3 could be revised to
allow for the use of a locally/regionally calibrated continuous simulation model to calculate the
amount of off-site discharge in the undeveloped condition that would occur to determine the
appropriate size of the structural control measure.

In response to the City’s comments, Central Coast Water Board staff’s position, which
was subsequently endorsed by the Central Coast Water Board in its adoption of the Post-
Construction Requirements, is that the oversizing of retention facilities would be infrequent and
that the requirements allow for various adjustments based on site conditions. (Staff Report for
Resolution No. R3-2013-0032, Attachment 4, Public Comments Received on April 8,2013 Draft
Resolution No. R3-2013-0032 and Central Coast Water Board Staff Response (Staff Response to
Comments), pp. 16-18.) Further, staff argued that continuous simulation modeling at an
individual site is not a satisfactory substitute for the proxy condition (i.e., retain 95th percentile
24-hour rain event) because a “consistent and well calibrated application of continuous simulation
modeling is virtually impossible to ensure at this time.” (/d., p. 17.) Based on Central Coast
Water Board staff’s recommendation, the Board adopted Performance Requirement No. 3 without
either of these suggested changes as put forward by the City in its written comments and public
testimony.

As a practical matter for the City, the “various adjustments” may not be feasible, and
oversizing in the City is likely to not be just occasional. With respect to the “various
adjustments” that are purportedly available to prevent over-sizing, there are four. Each one, and

the City’s concerns, is discussed briefly here.
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1. Redevelopment Projects Outside an Approved Urban Sustainability Area

Redevelopment is defined to mean, [o]n a site that has already been developed,
construction or installation of a building or other structure subject to the Permittee’s planning and
building authority: . ...” (Resolution No. R3-2013-0032, Attachment 1, p.25.) In other words, it
is new or replaced facilities on a site that was previously developed. For redevelopment projects
subject to this provision, the amount of replaced impervious surface is to be multiplied by 0.5
“when calculating the volume of runoff subject to Runoff Retention Performance Requirements.”
(Id.,p 6.) Although this provision provides for a generous adjustment, its applicability to the City
is limited. Most of the development projects in the City are “in-fill” development—not

redevelopment. Thus, this adjustment does not apply.

2. Redevelopment Projects Located Within an Approved Urban Sustainability
Area

As previously indicated, most of the development projects in the City are in-fill and not
redevelopment. Further, the term “Urban Sustainability Area” is likely to have limited

application to the City.

3. Dedication of No Less Than 10% of Project’s Equivalent Impervious Surface
Area to Retention-Based Stormwater Control Measures

Under this provision, where technical infeasibility limits on-site compliance (e.g., soil
types that significantly limit infiltration), Performance Requirement No. 3 can be satisfied if at
least 10% of the site’s equivalent impervious surface area is dedicated to retention-based
structural stormwater control measures. (Resolution No. R3-2013-0032, Attachment 2, p. 22.)
The practicality of using this “adjustment” will be limited based on the size of the site. For small
sites and/or high denisity in-fill projects, this type of adjustment will be difficult to implement
and it may prevent the project from being economically viable.

4. Alternative Compliance (Off-Site Compliance)

Off-site compliance may be allowed to comply with Performance Requirement No. 3 if
there is technical infeasibility or with an approved watershed or regional plan. (Resolution

No. R3-2013-0032, Attachment 1, pp. 12-15.) While this may provide an alternative path to
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compliance, it does not address the fundamental issue with respect to Performance Requirement
No. 3 and its potential to require over-sized structural control measures. Rather than requiring the
over-sized structural control measure to be built on-site, it allows the project proponent to
mitigate impacts off-site to meet the 95th percentile 24-hour retention standard. It still means that
under certain soil conditions, like those in the City, that a project proponent is being required to
mitigate project impacts beyond those that would otherwise occur in the undeveloped condition.
In sum, the various adjustments may provide for a path to compliance but do not address
the City’s fundamental concern, which is a requirement that may result in project mitigation that
exceeds its actual impact. Conversely, the revisions requested by the City, especially the use of
continuous simulation modeling to determine the amount of discharge that would otherwise be
retained in the undeveloped condition, would ensure that structural control measures were right-
sized to meet the Central Coast Water Board’s intent with respect to Performance Requirement

No. 3.

C. Performance Requirement No. 3 Exceeds the Federal MEP Standard

Further, the Central Coast Water Board’s action to adopt Performance Requirement No. 3
leaves in place a Post-Construction Requirement that exceeds the federal MEP standard.

As indicated above, all MS4 permits must require controls to reduce the discharge of
pollutants to the MEP. Federal regulations and the Phase II General Permit require MS4
permittees to develop, implement, and enforce BMPs to reduce discharges of pollutants to the
MEP. MS4s must develop and implement BMPs and associated measurable goals to fulfill
requirements associated with the following six minimum control measures: (1) public education
and outreach on storm water impacts; (2) public involvement and participation in the
development and implementation activities related to the program; (3) illicit discharge detection
and elimination; (4) construction and site storm water runoff control; (5) post-construction storm
water management in new development and redevelopment; and (6) pollution prevention and

good housekeeping for municipal operations.
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The MEP standard is met by implementing BMPs. The federal regulations describe
BMPs as “generally the most appropriate form of effluent limitations when designed to satisfy
technology requirements (including reduction of pollutants to the maximum extent practicable)
and to protect water quality.” (40 C.F.R. § 122.34(a).) The MEP standard entails an iterative
process whereby the permittee reviews and improves BMPs over time. (See, e.g., Building
Industry Assn. v. State Water Resources Control Bd. (2004) 124 Cal.App.4th 866, 889.)

The applicable legal authority and guidance emphasize the need to consider site-specific
factors (including cost) when determining what constitutes MEP. Immediately following is a
more detailed discussion of the MEP standard in this regard and argument as to why Performance

Requirement No. 3 impermissibly conflicts with the MEP standard.

1. The MEP Standard Is Flexible, Continually Evolves, and Requires the
Consideration of Site-Specific Factors

Applicable legal authority and other guidance make clear that MEP is a flexible, evolving,
and site-specific standard that involves the consideration of various factors. Such factors include
public acceptance, cost versus benefits, and technical and economic feasibility. Technical
feasibility may depend on local environmental conditions (e.g., soils, geography, parcel size),
while economic feasibility may depend on locai economic conditions.

U.S. Environmental Protection Agency (USEPA) guidance states that the MEP standard
“allow][s] the permitting authority and regulated MS4s maximum flexibility in their interpretation
of it as appropriate.” (Storm Water Phase II Compliance Assistance Guide,

USEPA 833-R-00-002 (Mar. 2000), pp. 4-17.) USEPA guidance emphasizes the importance of
applying MEP in a flexible, site-specific manner as part of an iterative process. (See,e.g.,

64 Fed. Reg. 68722, 68732, 68755 (Dec. 8, 1999): MS4 Program Evaluation Guidance,

USEPA 833-R-07-003 (Jan. 2000), p. 2; Stormwater Phase 11 Final Rule, USEPA 833-F-00-009

(Jan. 2000), p. 1.) For example, USEPA guidance for small MS4s states:

This final rule requires the permittee to choose appropriate best management
practices (BMPs) for each minimum control measure. In other words, EPA
expects Phase II permittees to develop and update their stormwater management
plans and their BMPs to fit the particular characteristics and needs of the permittee
and the area served by its MS4. Therefore the Federal or State operator of a
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regulated storm sewer system can take advantage of the flexibility provided by the
rule to utilize the most suitable minimum control measures for its MS4.
(Stormwater Phase Il Final Rule, Federal and State-Operated MS4s: Program
Implementation, EPA 833-F-00-012 (Dec. 2005), p. 2.)

Additional USEPA guidance for small MS4s states: “Because redevelopment projects
may have site constraints not found on new development sites, the Phase II Final Rule provides
flexibility for implementing post-construction controls on redevelopment sites that consider these
constraints.” (Stormwater Phase II Final Rule, Post-Construction Runoff Minimum Control
Measure, USEPA 833-F-00-012 (Dec. 2005), p. 2.) Further, “[i]t is important to recognize that
many BMPs are climate-specific, and not all BMPs are appropriate in every geographic area.”
(Ibid.) Other USEPA guidance for new development and redevelopment states: “EPA
recommends that the BMPs chosen: be appropriate for the local community; minimize water
quality impacts; and attempt to maintain pre-development runoff conditions.” (See 40 C.F.R.

§ 122.34(b)(5)(ii1).)

Moreover, the Phase II General Permit describes MEP as “an ever-evolving, flexible, and
advancing concept, which considers technical and economic feasibility.” (Phase II General
Permit, p. 10,9 36.) The Phase II General Permit emphasizes the need for such flexibility and an

iterative MEP process as follows:

BMP development is a dynamic process and may require changes over time as the
Permittees gain experience and/or the state of the science and art progresses. To
do this, the Permittees must conduct and document evaluation and assessment of
each relevant element of its program, and their program as a whole, and revise
activities, control measures/ BMPs, and measurable goals, as necessary to meet
MEP. (Phase II General Permit, p. 10,9 36.)

A 1993 Memorandum from the State Water Board’s Office of Chief Counsel recommends
considering the following site-specific factors to determine whether a municipality would achieve

MEP in a given instance:

L. Effectiveness: Will the BMP address a pollutant of concern?

2. Regulatory Compliance: Is the BMP in compliance with storm water
regulations as well as other environmental regulations?

3. Public acceptance: Does the BMP have public support?

4. Cost: Will the cost of implementing the BMP have a reasonable
relationship to the pollution control benefits to be achieved?

5. Technical Feasibility: Is the BMP technically feasible considering soils,

geography, water resources, etc.? (Memorandum to Archie Matthews,
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Division of Water Quality, from Elizabeth Miller Jennings, Office of Chief
Counsel, State Water Resources Control Board, Subject Definition of
“Maximum Extent Practicable” (Feb. 11, 1993), pp. 4-5.)

Thus, although MEP is not specifically defined, there is considerable guidance to follow

to determine if a certain stormwater permit requirement exceeds the MEP standard.

2. Performance Requirement No. 3 Impermissibly Conflicts With the MEP
Standard

As an initial matter, nothing in the Phase I General Permit or federal regulations requires
the City to implement the specific Post-Construction Requirements mandated by Resolution
No. R3-2013-0032. Nor do the federal regulations or Phase II General Permit identify
hydromodification criteria as necessary or appropriate to fulfill any of the six minimum control
measures that a stormwater program must include.

Further, as described above, the MEP standard is site-specific and a flexible concept
whereby permittees review and refine BMPs over time. In this case, the Central Coast Water
Board has passingly acknowledged the MEP standard, but has proposed very prescriptive
requirements (i.e., Performance Requirement No. 3) that apply across specified WMZs without

proper regard for local economic and environmental conditions, or technical feasibility. Although

Requirement No. 3 to take into consideration site-specific conditions, in reality the requirements
are rigid and incorporate limited options to address site-specific conditions.

For the reasons provided below, Performance Requirement No. 3 exceeds the MEP
standard because it: is not designed to address a pollutant or combination of pollutants (see
section II1.A above); is technically infeasible in certain conditions; will have costs that surpass
their economic benefits and/or will be economicaily infeasible; and is generally and
overwhelmingly unaccepted by the public.

a. Performance Requirement No. 3 Is Technically Infeasible

Performance Requirement No. 3 exceeds MEP because it is technically infeasible. For the

City, and presumably for other municipalities, Performance Requirement No. 3 is infeasible and

troubling because for WMZ 1 it requires the retention of runoff through primarily infiltration for
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storms up to the 95th percentile 24-hour rainfall event. Resolution No. R3-2013-0032
acknowledges, “in some circumstances, site conditions (e.g., historical soil contaminatton) and
the type of development (i.e., urban infill) can limit the feasibility of retaining, infiltrating, and
reusing stormwater at sites.” (Resolution No. R3-2013-0032, p. 5,9 20.) This is particularly true
with regard to the City. The City’s Type D soils do not allow infiltration at a rate conducive to
these retention/infiltration requirements. Compounding the problem is that the City primarily has
only infill properties available within the City’s sphere of influence. Based on these
environmental conditions, much of the City would be incapable of infiltrating or retaining the
95th percentile 24-hour rainfall event.

Technical Guidance of the USEPA for section 438 of the federal Energy Independence
and Security Act (EISA) is the purported basis for the 95th percentile requirement. The EISA
guidance includes a 95th percentile retention requirement for federal facilities creating or
replacing more than 5,000 square feet. (Method and Findings of the Joint Effort for
Hydromodification Control in the Central Coast Region of California, prepared for the Central
Coast Water Board by Stillwater Sciences and Tetra Tech (June 14,2012), p. 46; see also
Resolution No. R3-2013-0032, Attachment 2, pp. 23-24, 27.) There is no basis to conclude (or
findings in the record supporting) that this standard for federal facilities, which is backed by the
resources of the federal government, is technically or economicaily feasible for the City.

Moreover, Performance Requirement No. 3 does not incorporate the full text of the
Section 438 Technical Guidance, which lists an alternative option for compliance to perform a
site-specific hydrologic analysis and provide the appropriate site-specific compliance. (Technical
Guidance on Implementing the Stormwater Runoff Requirements for Federal Projects Under
Section 438 of the Energy Independence and Security Act, USEPA 841-B-(09-001 (Dec. 2009),

p. 12; see also California Stormwater Quality Association comment letter to Mr. Dominic Roques
(July 6,2012) (CASQA July 2012 Comment Letter), pp. 3-4.) Further, the Section 438 Technical
Guidance provides for other options when retention of the 95th percentile storm event is not
feasible. Other options include: the use of evapotranspiration and harvesting and reuse, rather

than just infiltration; specific conditions that can be used to justify a determination that it is not
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technically feasible to implement fully the criteria, and rainwater harvesting and use is not
practical; and, when a determination of technical infeasibility is made, projects can be approved
based on a maximum extent technically feasible versus requiring off-site compliance, regardless
if off-site compliance is feasible. (CASQA July 2012 Comment Letter, p. 4.)

To comply with Performance Requirement No. 3, the proponent of a regulated project
may undertake alternative compliance measures (Ten Percent Adjustment or off-site compliance)
if the infiltration requirements cannot be met due to infeasibility. Alternative compliance refers
to achieving the retention requirement off-site through mechanisms such as developer fee-in-lieu
arrangements and/or use of regional facilities. However, this alternative means of compliance is
also infeasible. For example, off-site compliance must occur in the same watershed. For the
City, existing development restrictions and environmental and economic constraints make this
unworkable for many projects. Specifically, the City’s General Plan includes many designated
Environmentally Sensitive Habitat Areas (ESHAs), which preclude the use of these areas for off-
site mitigation. The Post-Construction Requirements allow the Central Coast Water Board
Executive Officer to approve off-site compliance projects outside the watershed, but the approval
is discretionary, there are no criteria for when this approval should be given, and there is no
certainty that suitable alternative fands exist or that it wiil be technically and economicaily
feasibie to impiement a project on them.

b. The Costs of Implementing Performance Requirement No. 3 Would
Surpass Its Economic and Environmental Benefit and/or Performance
Requirement No. 3 Is Economically Infeasible

The costs of implementing Performance Requirement No. 3 would arguably exceed its
benefits, and in some cases, the costs may make it economically infeasible to implement. For
example, substantial additional costs will be incurred for designing structural control measures
that can retain all stormwater up to the 95th percentile 24-hour storm event. More importantly, to
comply with Performance Requirement No. 3 on small lots, businesses may need to modify their
development plans in a manner that no longer makes the project feasible (e.g., eliminate parking
lots or office areas), which may ultimately be considered a regulatory taking. (See section III. F,

below.)
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As a result of the additional costs associated with implementing Performance Requirement
No. 3, the City expects that it will have increased difficulty attracting new businesses and
retaining profitable businesses; lose revenue from planning and building development fees; and
lose revenue from property and sales tax. Lack of job creation from the loss of development is
expected to have tremendous long-term effects for the City. Further, affordable housing may
become unattainable as the cost of development consistent with meeting Performance
Requirement No. 3 may rise beyond that which is economically feasible, especially for a
community like the City.

Moreover, to implement Performance Requirement No. 3, the City will, among other
things, have to revise its Storm Water Management Ordinance, planning application forms and
handouts, building application forms and handouts, environmental guidelines, and improvement
standards; train staff in requirements; undertake additional building and grading plan review and
inspections; perform additional planning stormwater review for discretionary projects, concept
plans, improvement plans, and stormwater control plan requirements; and comply with detailed
verification and reporting requirements. Those actions, and the implementation and oversight of
the new ordinance, would require significant staff time and additional expenses.

Accordingly, costs for meeting Perforinance Requirement No. 3 to retain runoff from
storm events up to the 95th percentile 24-hour storm exceed the environmental and economic

benefit to be gained. Such a requirement exceeds MEP.

c. The Post-Construction Requirements Far Exceed Hydromodification
Requirements in the Phase II General Permit

The federal regulatory scheme establishes separate requirements for MS4 permits and
applications based on whether the discharger is a large, medium, or small MS4. (See 40 C.F.R.
§ 122.26.) The Phase I regulations govern the issuance of stormwater permits for large and
medium MS4s, which by definition serve incorporated areas with populations of 100,000 or
more. (See 40 C.F.R. §§ 122.26(b)(4), (7); 55 Fed. Reg. 47990 (Nov. 16, 1990).) The Phase Il
regulations govern the issuance of stormwater permits for small MS4s, which serve populations

of less than 100,000. (40 C.F.R. §§ 122.26(b)(16), 122.30-122.37.)
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As mentioned, MS4s must implement BMPs, including six specific minimum control
measures, and compliance with the BMPs equates to compliance with the MEP standard.
(40 C.FR. § 122.34.) USEPA has stated that small MS4s should not be required to implement
BMPs that go beyond the six minimum control measures. For example, USEPA guidance

“strongly recommends” that:

[N]o additional requirements beyond the minimum control measures be imposed
on regulated small MS4s without the agreement of the operator of the affected
small MS4, except where an approved TMDL [total maximum daily load] or
equivalent analysis provides adequate information to develop more specific
measures to protect water quality. (40 C.F.R. § 122.34(e)(2).)

Although development and redevelopment standards are one of the six specific minimum control
measures, the specific Post-Construction Requirements here, and in particular Performance
Requirement No. 3, exceed the level of BMPs associated with development and redevelopment
standards for Phase II communities.

Specifically, and as discussed previously, with Performance Requirement No. 3, the
Central Coast Water Board staff is purportedly proposing hydromodification requirements based
on watershed processes. This means that they are looking to ensure that the project site post-
development mimics the undeveloped state of the site. This approach to application of Post-
Construction Requirements far exceeds the hydromodification approach being required of all
other Phase II communities that are otherwise subject to section E.12 of the Phase II General
Permit. (Phase II General Permit, p. 56.) In the Phase II General Permit, hydromodification
management basically requires that post-project runoff cannot exceed estimated pre-project flow
rate for certain specified flow rates, which are much lower than the retention standards in
Performance Requirement No. 3. Considering that the Central Coast Water Board is clearly

moving down a path that departs from current practice and policy, such diversion as compared to

what is being applied to other Phase II communities exceeds MEP.

d. There Is an Overall Lack of Public Acceptance of Performance
Requirement No. 3

Public comments and testimony related to the adoption of Resolution No. R3-2012-0025,

and the Central Coast specific post-construction requirements included in the November 16,2012
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draft of the Phase I General Permit, provide overwhelming evidence of an overall lack of public
acceptance for applying Performance Requirement No. 3 to small MS4s. Despite the critical
public comments, the Central Coast Water Board included the 95th percentile 24-hour storm
event volume retention requirement (i.e., Performance Requirement No. 3) in Resolution

No. R3-2013-0032.

Further evidence of public unwillingness to automatically accept Performance
Requirement No. 3 as contained in Resolution No. R3-2013-0032 is that, in response to extensive
public comment, the State Water Board chose to remove “Attachment J” from its November 16,
2012 draft of the Phase II General Permit. “Attachment J” contained Performance Requirement
No. 3. The State Water Board pulled Attachment J because of “several unresolved issues
acknowledged by the parties” to the Joint Effort, “including the Regional Water Board.”
Although re-adopted at a public hearing, there are still many unresolved issues amongst the
parties.

In light of the highly critical public response to Performance Requirement No. 3, it is clear
that such requirements exceed the MEP standard, and should either be rejected, or modified as

suggested by the City.

D. Adoption of Resolution No. R3-2013-0032 Violates Water Code Sections 13263(a)
and 13241 By Failing to Consider Certain Requirements Before Adopting the
Resolution

Water Code section 13263(a) requires the Central Coast Water Board to consider the
factors of Water Code section 13241 when adopting permit-based requirements more restrictive
than those mandated by federal law. (Burbank v. State Water Resources Control Bd. (2005)

35 Cal 4th 613, 626-627 (Burbank).) The factors listed in Water Code section 13241 include:

(a) Past, present, and probable future beneficial uses of water.

(b) Environmental characteristics of the hydrographic unit under consideration,
including the quality of water available thereto.

(¢) Water quality conditions that could reasonably be achieved through the
coordinated control of all factors which affect water quality in the area.

(d) Economic considerations.

(e) The need for developing housing within the region.

(f) The need to develop and use recycled water.
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As explained by the Supreme Court in Burbank, “economic considerations” include the
cost the permit holder will incur to comply with the adopted numeric pollutant restrictions.
(Burbank, supra, 35 Cal 4th at p. 627.) Guidance from the State Water Board’s Chief Counsel
reaffirms that the Central Coast Water Board has an affirmative duty to consider economics and
must engage in a balancing of public interest factors. (Memorandum to Regional Water Board
Executive Officers and Regional Water Board Attorneys, from William R. Attwater, Chief
Counsel, State Water Board, Re: Guidance on the Consideration of Economics in the Adoption of
Water Quality Objectives (Jan. 4, 1994) (Attwater Memorandum).) The Central Coast Water
Board must address the Water Code section 13241 factors in the permit findings where such
requirements exceed federal requirements. (In the Matter of the Review on Own Motion of Waste
Discharge Requirements Order No. 5-01-044 for Vacaville’s Easterly Wastewater Treatment
Plant, State Water Board Order WQO 2002-0015 (Oct. 3,2002), p. 35.)

The objective of the Post-Construction Requirements, including Performance
Requirement No. 3, is supposedly “to ensure that the permittee is reducing pollutant discharges to
the Maximum Extent Practicable and preventing stormwater discharges from causing or
contributing to a violation of receiving water quality standards in all applicable development
projects .. .." (Resolution No. R3-2013-0032, Attachment i, p. i.) Further, the Resolution
ciaims that maintenance and restoration of watershed processes . . . is necessary to protect water
quality and beneficial uses.” (Id.,p. 4,9 17.) Based on these findings, the Post-Construction
Requirements are intended to maintain and restore watershed processes, which the Central Coast
Water Board finds is necessary to implement water quality standards. Based on the Central Coast
Water Board findings, such requirements are arguably water quality-based and therefore extend
beyond the mandated MEP standard.

As recognized in previous court decisions, MEP is the minimum standard and states have
the discretion, but are not required, to impose more stringent requirements. (See, e.g. Building
Industry Assn. v. State Water Resources Control Bd., 124 Cal App.4th at p. 883; see also
Defenders of Wildlife, et al. v. Carol M. Browner (9th Cir. 1999) 191 F.3d 1159, 1166-1167.)

Because MEP is the federal mandated requirement, and because water quality-based controls are
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imposed using discretionary authority, application of water quality-based controls exceed the
requirements of federal law, and are therefore subject to Water Code section 13623, and its
incorporation of Water Code section 13241.

As such, the Central Coast Water Board is required to consider economics and the other
public interest factors in Water Code section 13241. (Wat. Code, § 13263; Burbank, supra,
35 Cal 4th at p. 627.) The findings and record in this matter are devoid of evidence that the
Central Coast Water Board has adequately and properly considered the factors of Water Code
section 13241 in its adoption of the Post-Construction Requirements, including Performance
Requirement No. 3. Accordingly, the Central Coast Water Board’s adoption of the Post-

Construction Requirements violates the law and is thus arbitrary.

E. The Central Coast Water Board Has Failed to Make Findings Based on Evidence
That Bridge the Analytic Gap Between the Evidence and the Requirements

Resolution No. R3-2013-0032 states that the Post-Construction Requirements are “the
minimum post-construction criteria that Central Coast Traditional MS4s . . . must apply to
applicable development and redevelopment projects in order to protect water quality and comply
with the MEP standard and Phase II Municipal General Permit section E.12.k.” (Resolution
No. R3-2013-0032, pp. 7-8,9 2.) Resolution No. R3-2013-0032 includes hydromodification
requirements that run afoul of state and federal law. For the reasons explained below, the State
Water Board should reject the proposed Post-Construction Requirements, or at the very least,
modify Performance Requirement No. 3 as requested by the City.

The Central Coast Water Board has characterized Resolution No. R3-2013-0032 as
constituting waste discharge requirements (WDRs), and the City agrees. The adoption of WDRs,
is of course, a quasi-adjudicatory act. (California Assn. of Sanitation Agencies v. State Water
Resources Control Bd. (2012) 208 Cal . App.4th 1438, 1462, fn. 22.) The Post-Construction
Requirements are enforceable post-construction hydromodification criteria that purportedly serve
to implement the Phase Il General Permit. If the City fails to comply with such requirements, it
would be subject to enforcement action for violation of the Phase II General Permit. (See

Phase 11 General Permit, p. 12.)
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When adopting permit requirements, the Central Coast Water Board has a duty to “set
forth findings to bridge the analytic gap between the raw evidence and the ultimate decision or
order.” (Topanga Assn. For a Scenic Community v. County of Los Angeles (1994) 11 Cal.3d 506,
515 (Topanga).) This serves to “conduce the administrative body to draw legally relevant sub-
conclusions supportive of its ultimate decision” and “facilitate orderly analysis and minimize the
likelithood that the agency will randomly leap from evidence to conclusions.” (/d. atp.516.) As
the California Supreme Court explained, clear articulation of “the relationships between evidence
and findings and between findings and ultimate action” discloses “the analytic route the
administrative agency traveled from evidence to action.” (Id.at p.515.) The Legislature
“contemplated that the agency would reveal this route” in the findings. Findings revealing the
analytic route traveled by the agency must be supported by evidence in the record. (/d. at
pp. 514-515.)

The Central Coast Water Board has failed to satisfy these duties in its adoption of
Resolution No. R3-2013-0032. The findings in Resolution No. R3-2013-0032 consist of general
statements and broad conclusions related to a perceived need for post-construction
hydromodification criteria. The findings do not explain the basis for each Post-Construction
Requirement or hiow they relate to the City in particular. For example, the findings do not explain
how the broad-scale WMZ designations on which the Post-Construction Requirements are based
account for local differences in soils, topography, and other environmental conditions.
Accordingly, the findings impermissibly fail to “bridge the analytic gap between the raw evidence
and ultimate decision or order” or reveal the “analytic route the [Central Coast Water Board has]
traveled from evidence to [ultimate] action.” (Topanga, supra, 11 Cal.3d atp. 515.)

Resolution No. R3-2013-0032 creates substantive obligations of great significance.
Nowhere does it explain or justify these specific requirements. Finding No. 13 states: “The
Technical Support Document (Attachment 2) contains rationale, justification, and explanation for
the Post-Construction Requirements. This information is hereby incorporated by reference.”
(Resolution No. R3-2013-0032, p. 3,9 13.) The City submits that incorporating a technical

document cannot satisfy the requirement to serve as a bridge between the evidence and ultimate
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order. The Central Coast Water Board must make findings, rather than generally referring to a
separate informational document.

However, assuming arguendo that incorporating Attachment 2 into Resolution
No. R3-2013-0032 could ever satisfy the requirement to explain the basis for regulatory
requirements in the findings, the findings still fall below the legal standard. Attachment 2
generally discusses the regulatory context and environmental conditions before briefly addressing
the categories of the Post-Construction Requirements, rather than the many specific requirements
of each category. For example, Attachment 2 does not explain why the Central Coast Water
Board determined it necessary to have small MS4s, or the City in particular, apply site design and
runoff reduction performance requirements to residential properties. (See, e.g., Resolution
No. R3-2013-0032, Attachment 1, p. 3, and Attachment 2, p. 19.) Nor does Attachment 2 explain
why 2,500 square feet was determined as the threshold for invoking such performance
requirements when that amount of impervious surface is created or replaced. (Id., Attachment 2,
p. 19.) Attachment 2 also does not explain why the square-footage thresholds for Performance
Requirement Nos. 2, 3, and 4 were determined to be appropriate.

With regard to the requirement to retain runoff from events up to the 95th percentile
24-hour rainfail event, no findings explain how the requirement is technically or econoinically
feasible for the localities in which it is being applied. (Resolution No. R3-2013-(032,
Attachment 2, pp. 22-28.) Respecting Attachment D to Attachment 1, which defines the
Tributary Area as the entire project without excluding existing impervious areas that will not be
replaced, Attachment 2 directs readers to an April 8,2013 study, which evaluated stormwater
control measure sizing criteria. (Resolution No. R3-2013-0032, Attachment 2, p. 22, and
Attachment G to Attachment 2.) Though this study justifies the proposed basin sizing
requirements to some extent, the study does not contain findings explaining how the retention
requirement is technicaily or economically feasible.

In addition to failing to bridge the analytic gap between the evidence and specific post-
construction requirements, the Central Coast Water Board is proposing regulatory requirements

not supported by evidence in the record. The record is replete with references to the unnecessary
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and unattainable nature of many of the Post-Construction Requirements. As a result, the findings

are not supported by evidence in the record.

E. Implementation of Performance Requirement No. 3 May Subject the City to Takings
Claims by Project Proponents That Are Unable to Develop Within the City Due to
the Challenged Provisions

1. Regulatory Takings

Resolution No. R3-2013-0032 will require the City to impose the Post-Construction
Requirements on “Regulated Projects.” Regulated Projects that create and/or replace a specific
amount of impervious surface will be required to meet the on-site runoff retention requirement to
prevent off-site discharge from events up to the 95th percentile 24-hour storm volume.
(Resolution No. R3-2013-0032, Attachment 1, p. 6.) Imposition of this requirement on Regulated
Projects may constitute a governmental regulation that deprives project proponents of the
economic benefit of their private property. The state and federal Constitutions guarantee real
property owners just compensation when their land is taken for public use. (Allegretti & Co. v.
County of Imperial (2006) 138 Cal App.4th 1261, 1269.) Regulatory takings, though not direct
appropriation or physical invasion of private property, are compensable under the Fifth

Amendment. (Lingle v. Chevron U.S.A. Inc. (2005) 544 U.S. 528, 537.) Courts examining

occurred. The three factors are the economic impact of the regulation on the claimant, the extent
to which the regulation has interfered with distinct investment-backed expectations, and the
character of the governmental action. (Penn Central Transp. Co.v. City of New York (1978)
438 U.S. 104, 123.) Implementation of Performance Requirement No. 3 may be considered a
regulatory taking if its application to Regulated Projects deprives project proponents of the
economic benefit of their property.

Specifically, Performance Requirement No. 3 requires project proponents to dedicate
significant portions of a project site to retention facilities designed to prevent discharge of
stormwater from the site following rainfall events up to the 95th percentile 24-hour event.
(Resolution No. R3-2013-0032, Attachment 1, pp. 6, 8, and Attachment D.) Any portion of a

project site dedicated to retention will be unavailable for development consistent with the project
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proponent’s investment-backed expectations. The need to retain the 95th percentile 24-hour
storm event volume on-site essentially requires that much of the project site may need to be
dedicated to open, pervious areas, thereby making these areas unavailable for development.

The economic impact of the dedication requirement will be particularly severe in the City,
where Type D soils predominate. (Geosyntec Memorandum, p. 2, Figure 2.) Performance
Requirement No. 3, when applied to projects on Type D soils, may result in retention facilities
that occupy more area of a project site than is necessary to achieve the purported objectives of the
requirements. Specifically, when the retention basin size required to match undeveloped
discharge on Type D soils is compared to the retention basin size necessary to retain the
95th percentile 24-hour event using the “Simple Method,” the size of the retention facility would
be about 26% larger than necessary. (/d., p.5, and Figure 4.) Also, when the BMP size for the
undeveloped condition on Type D soils is compared to the size of the retention facility necessary
using the “Routing Method,” the retention facility would be about 40% larger than necessary.
(Ibid.) By requiring a project proponent to dedicate more area of a project site to retention than is
necessary, the City would be placing projects within its jurisdiction at a distinct economic
disadvantage.

Further, such a resuit may interfere with the investment-backed expectations of project
proponents. The retention requirements may require project proponents to modify or change the
anticipated use of a project site. For example, by limiting the land area available for
development, project proponents may be forced to alter their plans for use of the property. Or, in
some cases, the need to comply with Performance Requirement No. 3 may prevent the
development altogether if a project proponent is expected to dedicate a portion of land to
stormwater control measures. Further, it is not reasonable to require incorporation of retention
facilities into the project that would exceed the purported environmental objectives (i.e.,
maintaining more stormwater than that which would otherwise runoff in the undeveloped
condition) of the requirement. As such, Performance Requirement No. 3 may interfere with a

project proponent’s expected return on investment.

CITY OF GOLETA’S PETITION FOR REVIEW; STATEMENT OF P&As -34-




SOMACH SIMMONS & DUNN

A Professional Corporation

10
11
12
13
14
15
16

18
19
20
21
22
23
24
25
26
27
28

Moreover, while Performance Requirement No. 3 may not constitute a typical physical
invasion, the regulation would effectively appropriate open, pervious areas to a public use. In this
regard, a project proponent’s right to use the land dedicated to retention facilities will be
eliminated, thereby providing a project proponent with further grounds for a regulatory takings
claim against the City. In the City, where imposition of Performance Requirement No. 3 is likely
to lead to the oversizing retention facilities, the impact will be exacerbated. Even if no such
appropriation is found, the severity of the economic impact and