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PILLSBURY WINTHROP SHAW PITTMAN LLP
WAYNE M. WHITLOCK #130163

MICHAEL S. BALSTER #250821

2475 Hanover Street

Palo Alto, CA 94304-1114

Telephone: (650) 233-4500

Facsimile: (650) 233-4545

Attorneys for Petitioner
HANSON AGGREGATES MID-PACIFIC, INC.

STATE WATER RESOURCES CONTROL BOARD
OF THE STATE OF CALIFORNIA

In the Matter of the Petition of No.

HANSON AGGREGATES MID-PACIFIC,
INC.

PETITION FOR REVIEW, REQUEST
FOR HEARING AND REQUEST TO
HOLD APPEAL IN ABEYANCE

For Review of Order No.R2-2008-0011
(NPDES Permit No. CAG982001)

California Regional Water Quality
Control Board, San Francisco Bay Region

N N I T S R N N W W e ™4

1. Pursuant to Water Code Section 13320 and Title 23 of the California Code
of Regulations Section 2050, Hanson Aggregates Mid-Pacific, Inc. (“Hanson” or
“Petitioner”) hereby requests State Water Resources Control Board (“State Board”) review
of Order No. R2-2008-0011, reissuing National Pollution Discharge Elimination System
(“NPDES”) Permit No. CAG982001, General Waste Discharge Requirements for
Discharges of Process Wastewaters from Aggregate Mining, Sand Washing, and Sand
Offloading Facilities to Surface Waters (the “General Permit”). The San Francisco Bay

Regional Water Quality Control Board (“Regional Board”) adopted the General Permit on
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February 13, 2008. A copy of the General Permit is attached as Exhibit 1 to this Petition.
As discussed in more detail below, Petitioner requests that the State Board hold this petition
in abeyance pending further discussions with the Regional Board. In the event that it
becomes necessary for Petitioner to pursue this appeal, Petitioner requests a hearing in this
matter.

2. Petitioner’s mailing address is as follows: 3000 Busch Road, Pleasanton,
California 94566-8403. Petitioner’s telephone number is (925) 426-4069.

3. Petitioner owns and operates five facilities where marine sand washing
and/or offloading take place and which may be subject to the General Permit: (1) the San
Francisco Pier 92 Sand Yard, located at 480 Amador Street in San Francisco, (2) the San
Francisco Sand Yard, located at 448 Amador Street in San Francisco, (3) the Oakland
Tidewater Sand Yard, located at 4501 Tidewater Avenue in Oakland, (4) the Marina Vista
Sand Yard at 1725 Marina Vista Avenue in Martinez, and (5) the Waterfront Road Sand
Yard at 200 Waterfront Road in Martinez. The first three facilities have both marine sand
offloading and washing (the “Marine Sandwashing Facilities”), and the other two are
currently limited to marine sand offloading (the “Marine Sand Offloading Facilities™).! The
Petitioner mines sand in the San Francisco Bay and transports it to these facilities via barge
for offloading, washing (if transported to one of the Marine Sandwashing Facilities), and
distribution to Hanson customers. All discharge water from these facilities is collected in
sediment collection facilities to remove solids and particulates before the water 1s
discharged to San Francisco Bay.

4. On June 19, 2002, the Regional Board first adopted the General Permit
pursuant to Order No. R2-2002-0063 (referred to as the General Permit for Discharges from
Aggregate Mining and Sand Washing Facilities to Surface Waters). At that time,

Petitioner’s operations regulated by the Regional Board were subject to individual NPDES

''In addition, the Marina Vista Sand Yard is currently inactive.
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discharge permits or Waste Discharge Requirements. Although Petitioner’s facilities
qualified for coverage under the General Permit in June 2002, Petitioner did not opt to
come under the General Permit. Petitioner had become concerned with the appropriateness
of the total suspended solids (“TSS”) effluent limits and monitoring requirements for
marine sand washing and offloading facilities in some of its individual permits and began
discussions with the Regional Board about these concerns.” These concerns were not
resolved in the 2002 version of the General Permit. Therefore, Petitioner did not seek
coverage under the General Permit, and instead continued to operate under its individual
permits as it worked to resolve the issues.’

5. As part of Petitioner’s multi-year effort to address and resolve its TSS
concerns with the Regional Board, Petitioner—on its own accord—commissioned studies
by independent experts over the next several years to analyze numerous issues with
monitoring TSS in the marine context.® In particular, Hanson commissioned a series of
technical report by Dr. Barry Keller in 2005 and 2006; these reports evaluated the accuracy

and reliability of U.S. Environmental Protection Agency (“EPA”) Test Method 160.2 to

? Discussions with the Regional Board staff and Petitioner regarding concerns with TSS
effluent limitations in Petitioner’s permits began on December 29, 1999, when Mr. Larry
Appleton and Dr. Teng-Chung Wu met to discuss errors inherent in TSS sampling results.

The one exception to this was the San Francisco Sand Yard; at the time the General
Permit was first issued, this facility was under different management, which opted to
come under the 2002 General Permit. This facility became part of Hanson’s operations in
2005 when Hanson acquired Mission Valley Rock Company.

4 Barry Keller, Ph.D, RG, CHG, Marine Sand Distribution Facilities-Water Discharge
Characterization and Permit Development (Feb. 2003) (the “WDCPD Report”). In
addition, in October 2004, Dr. Charles Hanson completed an analysis of potential impacts
of sand mining on San Francisco Bay resources, including water quality. The Assessment
and Evaluation of the Effects of Sand Mining On Aquatic Habitat and Fishery
Populations of Central San Francisco Bay and the Sacramento — San Joaquin Estuary
(“the AHFP Study”) (this study is accessible at
hitp://www.hansonenvironmentalinc.com/reports.htm and is incorporated by reference in
this Petition).
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measure TSS in effluent from marine sand washing facilities (the Technical Report™).> The
Technical Report is included as Appendix F-2 to the Fact Sheet to the General Permit.

6. Based on Dr. Keller’s analysis, Hanson requested, among other things, that
the Regional Board (1) remove the TSS limits from any discharge permit that regulates
Hanson’s marine sandwashing and offloading facilities and proposed that the Regional
Board adopt a General Permit for such facilities “that takes into account the unique
conditions associated with such operations and their discharges,” and (2) relieve Hanson of
the existing requirement in its permits to monitor TSS in discharges from its sand washing
and offloading facilities. Letter of Pillsbury Winthrop Shaw Pittman to Lila Tang and Gina
Kathuria (July 7, 2005). The July 7, 2005 letter is attached as Exhibit 2 to this Petition.
This submission established from a legal and technical perspective that it is improper to
regulate TSS in Hanson’s marine sand washing effluent or to require further monitoring of
additional technical studies.

7. In response to Hanson’s submissions, in 2005 the Regional Board suspended
TSS limits and monitoring requirements in existing individual NPDES discharge permits
for marine sand washing facilities; in addition, the Regional Board concluded that it was
appropriate to waive such requirements in the General Permit should Hanson seek coverage
under it. Regional Board Order No. R2-2006-0038, 10, (Rescission of Waste Discharge
Requirements for San Francisco Sand and Oakland Yards) (June 14, 2006). Following the

Regional Board’s action suspending the TSS limits in the existing General Permit as to

> Barry Keller, Ph.D., RG, CHG, Hanson Aggregates’ Marine Sand Processing Facilities -
Marine Sand Processing Water Quality Control, Technical Report: Evaluation of the
Accuracy and Reliability of EPA Test Method 160.2 to Measure Total Suspended Solids
(TSS) in Effluent from Marine Sand Processing Facilities (June 1, 2005) (the “Technical
Report™); Barry Keller, Ph.D., RG, CHG, Addendum I — “Experiment 4”: Technical
Report: Evaluation of the Accuracy and Reliability of EPA Test Method 160.2 to Measure
Total Suspended Solids in Effluent from Marine Sand Processing Facilities (June 16,
20035) (“Addendum 1) ; Addendum 2 — “Marine Filter Test”: Technical Report:
Evaluation of the Accuracy and Reliability of EPA Test Method 160.2 to Measure Total
Suspended Solids in Effluent from Marine Sand Processing Facilities (March 24, 2006)
(Addendum 27) (included as Appendix F-2 of the Fact Sheet to the General Permit).
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Hanson’s marine sandwashing facilities, the Regional Board rescinded Hanson’s individual
NPDES permits for two of its facilities and Hanson sought and obtained coverage under the
General Permit on August 31, 2006. Id. at | 14.

8. In its initial proposal to reissue the expiring General Permit, the Regional
Board acted consistent with its 2006 TSS-related findings for Hanson’s marine sand
washing facilities. On September 13, 2007, the Regional Board issued a tentative Order and
Fact Sheet regarding the General Permit, which properly carried forward the prior
elimination of TSS limits and monitoring requirements for marine sand washing facilities
and offloading facilities. Petitioner submitted comments on the tentative Order to the
Regional Board on October 15, 2007.

9. On February 6, only one week before the February 13, 2008 hearing, the
Regional Board issued a revised Tentative Order that contained a highly burdensome and
unjustified requirement for marine sand washing and offloading facilities. The revised
tentative order required Hanson to conduct a five-year “special study” through April 30,
2013 to adapt sampling methods SM#2540 or APHA 2540D°, characterize TSS levels in its
discharge using this purportedly “new” test method, and conduct ongoing monitoring (the
“TSS Special Study”). Apparently, this requirement was imposed at the last minute in
response to comments submitted earlier by San Francisco Baykeeper raising concerns about
the TSS issue.

10. Ironically, the Baykeeper comment raised no new issues and provided no
adequate justification for its concerns. Further, the purportedly “new” test methods are
virtually the same as EPA Method 160.2 that had been the subject of Hanson’s technical
analyses in 2005 and 2006; Dr. Keller’s analyses had considered the 2540 test methods and

identified no significant differences in the methods that would improve its reliability in the

® SM 2540 or APHA 2540 D are the same test method, and are referred to as “Method
2540.”

701022240v1 -5- PETITION FOR REVIEW, REQUEST FOR
HEARING, AND REQUEST TO HOLD
APPEAL IN ABEYANCE



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

27
28

marine environment. Hanson responded to the Baykeeper comments in a January 10, 2008
submission to the Regional Board and demonstrated these points.

11.  Accordingly, Hanson’s representatives objected to this new requirement in a
hastily written submission and in testimony presented to the Regional Board in its February
13, 2008 hearing on the matter. Letter of Pillsbury Winthrop Shaw Pittman to Regional
Board Chair John Muller (February 12, 2008) (attached as Exhibit 3). Staff indicated that,
even though this significant change to the permit had been made, no additional written
comment period would be allowed. Notwithstanding Hanson’s objections to this new
requirement and to the lack of a reasonable opportunity for written comment, the Regional
Board adopted the Order No. R2-2008-0011 on February 13, 2008.

12. Petitioner submitted comments on the tentative Order to the Regional Board
on October 15, 2007. The Regional Board issued a revised tentative Order regarding the
General Permit on February 6, 2008. Hanson submitted comments on the revised tentative
Order on February 12, 2008, raising the substantive issues and making the objections raised
in this Petition. The Regional Board adopted the General Permit at its hearing on February
13, 2008.

13.  According to the General Permit, the purpose of the TSS Special Study is to
characterize TSS levels in sand washing facilities” discharges and address the issues of
biased TSS measurements caused by salt content in marine discharges—one of many issues
identified in Dr. Keller’s Technical Report. Significantly, dischargers from marine sand
washing and offloading facilities are required to develop rinsing protocols to remove
dissolved solids to a level where Method 2540 will yield TSS results reliable for use in
permit compliance monitoring. Thus, this condition imposes a process designed to produce
new TSS effluent limits and monitoring requirements. Neither the General Permit nor the
Fact Sheet contains any rationale or offers any new information to justify the Order

containing the TSS Special Study requirement.
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14.  This Petition is filed pursuant to section 13320 of the Water Code, which
authorizes any aggrieved person to petition the State Board to review an action by a
California regional water quality control board.

15. Petitioner is aggrieved by the Regional Board’s action because Petitioner
will be subject to the costly, burdensome, and unjustified TSS Special Study and
monitoring requirements using methods that have been established to produce invalid
results. Therefore, Petitioner will be at significant risk of the Regional Board imposing new
effluent limits based on invalid data. Petitioner will be exposed to significant risk of
noncompliance and exposed to substantial liability for fines and penalties, as well as
potential citizen enforcement.

16. Petitioner requests that the State Board amend or revise the General Permit
to delete the requirement that marine sand washing and offloading facilities perform a TSS
Special Study.

17. A copy of this Petition is being sent via first-class mail to the Regional
Board on March 13, 2008, to the attention of Mr. Bruce H. Wolfe, Executive Officer.

18. Given the significant cooperative efforts between Hanson and Regional
Board staff over the years to address the marine sand washing TSS issues; the Regional
Board’s review and acceptance of Hanson’s TSS technical studies; the removal of TSS
limits and monitoring requirements from the prior individual permits; and the Regional
Board’s proposal to carry forward the prior resolution of the issues into the reissued
General Permit by not imposing TSS limits and monitoring requirements, Hanson was very
surprised by the last minute change requiring the TSS Special Study. There was not
adequate time to meet and resolve these issues before the time for filing this appeal runs
out. Therefore, this Petition is being filed to protect Petitioner’s interests in the event that
the issues cannot be resolved by further discussion. Petitioner wishes to continue to work

with Regional Board staff to pursue resolution of this very matter. Accordingly, Petitioner
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requests that the State Board hold this appeal in abeyance pending the outcome of further
meetings with the Regional Board and its staff.

19.  Inthe event that it becomes necessary to pursue this appeal, Petitioner
requests a hearing to address the contentions herein and reserves the right to present
additional evidence that may come to light later. See 23 Cal. Code Regs. § 2050.6.

20.  The State Board’s regulations require submission of a memorandum of
points and authorities in support of the legal issues raised in a petition. 23 Cal. Code Regs.
§ 2050(a)(7). Petitioner’s statement of points and authorities in support of the issues raised
by this Petition commences below. However, because the complete administrative record
in this matter is not yet available, it is not possible to prepare a thorough memorandum.
Therefore, this document is intended to serve as a preliminary memorandum, and Petitioner
reserves the right to supplement this memorandum when the administrative record and
other materials become available.

STATEMENT OF POINTS AND AUTHORITIES

Petitioner’s basis for this appeal, request for hearing, and request to hold the appeal
in abeyance is that the February 13, 2008 Order contains requirements that are (1) arbitrary
and capricious; (2) unsupported by technical and scientific evidence; and (3) inconsistent
with State Board rules and policies.

L. BACKGROUND

Hanson mines sand from the San Francisco Bay and transports it by barge to its
Marine Sandwashing or Marine Sand Offloading respective facilities, where it is stockpiled
before being removed by truck. At the Marine Sandwashing Facilities, some of the
stockpiled sand is processed (washed) by applying tap water to the regular process of
screening sand for grading purposes. Water supplied from the public drinking water system
is used to remove sea salt and chloride from the sand before it is shipped offsite for
construction uses. At the Marine Sand Offloading Facilities, San Francisco Bay water in

the marine sand is allowed to drain into collection facilities, and the water eventually is
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discharged back to San Francisco Bay. No sediments are added to the sandwashing process
through the public drinking water supply or from rainwater. Therefore, any silt or sediment
particles included in the wastewater originate in the San Francisco Bay to which the
discharge is returned.

As noted above, Petitioner formerly operated under individual NPDES permits for
two of its Marine Sandwashing Facilities.” On June 19, 2002, the Regional Board adopted
the General Permit, and at such time, San Francisco Pier 92 Sand Yard and Oakland
Tidewater Sand Yard facilities qualified for coverage under the General Permit. However,
because Petitioner’s ongoing concerns regarding the appropriateness of the TSS method
and limits for marine sand washing facilities were not resolved in the General Permit,
Petitioner did not seek coverage under the General Permit at such time, and continued
operating its facilities under individual permits. Significantly, Petitioner determined that
the required methods for measuring TSS in Hanson’s effluent caused inconsistent and
unreliable results. Based on such concerns, Petitioner commissioned several studies which
documented numerous issues with EPA-approved test methods applied in the marine
context.

Specifically, in February 2003, Dr. Barry Keller submitted the WDCPD Report and
soon thereafter presented the findings of his report in a meeting among Petitioner’s
representatives and Regional Board staff. Following this meeting, Petitioner understood
that the Regional Board staff had accepted Petitioner’s analysis of the TSS problems and
agreed that Petitioner’s permit limits should be changed. However, the Regional Board’s
correspondence of February 17, 2004 indicated that, “prior to considering alternative

effluent limitations, [Petitioner] should evaluate the feasibility of compliance with the

" These two facilities were the San Francisco Pier 92 Sand Yard (Permit No. CA0030139)
and Oakland Tidewater Sand Yard (Permit No. CA0030147)
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"8 At that time, Petitioner was very concerned

effluent limitations in the General Permit.
with the Regional Board’s request for additional evaluation before considering changes to
Petitioner’s individual NPDES permits. Petitioner was particularly concerned about the
continued propriety of TSS effluent limits in light of the significant problems Petitioner had
documented with the EPA Test Method 160.2. EPA Test Method 160.2 is the NPDES
program-authorized test procedure used by California Certified Laboratories to measure
TSS. Nevertheless, Petitioner worked diligently following the Regional Board’s

February 17, 2004 letter to develop additional information that would address Regional
Board staff’s insistence on a feasibility study relating to TSS. Significantly, Petitioner
commissioned Dr. Keller to develop, conduct and report on a number of experiments to
evaluate the accuracy, precision, and reliability of EPA Method 160.2 to measure TSS in
effluent specifically from marine sand washing facilities.

Significantly, Dr. Keller’s Technical Report and Addendum 1 demonstrated that,
although the approved TSS test method may be valid in some non-marine contexts, it is not
valid under the specific conditions of Petitioner’s marine operations. Method 160.2 does
not measure TSS in marine effluent accurately or precisely. Under the unique
circumstances presented by processing sand taken from a marine environment, there is no
accurate, precise and reliable test method available to measure the actual level of TSS in
Petitioner’s effluent that is approved by EPA or otherwise is feasible. Without a feasible
method to measure TSS with acceptable accuracy and precision in the marine context, there
is no rational basis for continuing to impose, implement or enforce TSS effluent limits in
the General Permit. Indeed, Dr. Keller’s Technical Report demonstrated that, due to the

deficiencies in the TSS test method for Petitioner’s discharges containing seawater,

¥ Letter from Lila W. Tang, California Regional Water Quality Control Board, San
Francisco Bay Region, to James L. Wallmann, Hanson Aggregates Mid-Pacific, Inc.,
Notice of Violation of Effluent Limitations; Comments on the Water Discharge
Characterization and Permit Development Report (WDCPD Report), February 2003; and
Request for Technical Information (Feb. 17, 2004) (attached as Exhibit 4 to this Petition).
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Petitioner most likely had over-reported TSS exceedances, and overpaid associated
penalties, on a large scale in the past.

Based on the overwhelming evidence of the inappropriateness of using EPA Test
Method 160.2 in the marine context, the Regional Board removed TSS monitoring
requirements from Hanson’s Self-Monitoring programs in its existing permits in 2005,” and
the parties began to work on a process for the Regional Board to terminate the individual
permits and Hanson to come under the General Permit. In that process the Regional Board
found that it was “appropriate to waive monitoring for compliance with the TSS limits in
the General Permit for [Petitioner’s] facilities, and other facilities that process sand from
saline environments in this region.” Regional Board, Order No. R2-2006-0038, q 10
(Rescission of Waste Discharge Requirements for San Francisco Sand and Oakland Yards)
(June 14, 2006). Because the Regional Board had demonstrated its understanding of the
unreliability and inaccuracy with monitoring TSS in the marine context, Petitioner applied
for and received coverage under the General Permit on August 31, 2006.

The General Permit was subject to reissuance in 2007. On September 13, 2007, the
Regional Board issued a tentative Order and Fact Sheet regarding the General Permit,
which properly carried forward the prior elimination of TSS limits and monitoring
requirements for marine sand washing facilities and offloading facilities. Significantly, the
Regional Board staff expressly relied on Dr. Keller’s June 2005 report in proposing the
General Permit without TSS limits for marine sand washing and offloading facilities:

The elimination of TSS limits has good technical justification. [Petitioner]

submitted a detailed [ Technical Report] to the Regional Water Board

describing the experiments that were performed in determining the reliability

of [EPA Test Method 160.2]. . . . [Petitioner’s] study concludes that the U.S.
EPA approved method cannot produce reliable TSS results for marine and

° In a September 15,2005 email, Tong Yin of the Regional Board staff informed William
H. Butler of Hanson that, in response to Hanson’s July 7, 2005 letter, the Regional Board
would remove TSS monitoring requirements from Hanson’s Self-Monitoring Program.
In a March 8, 2006 email, Tong Yin informed Mr. Butler that, on the basis of Hanson’s
submissions, the TSS effluent limits would be eliminated as to Hanson’s sandwashing
facilities when Hanson obtained coverage under the 2002 General Permit following
rescission of its individual permits (these emails are attached as Exhibit 5).
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sand washing discharges . . . . After detailed review and several meetings

with [Petitioner] to discuss the [Technical Report], Regional Water Board

staff concurred with the study results. Therefore, we conclude that it is

appropriate to eliminate the TSS effluent limits for this permit reissuance.

General Permit, Fact Sheet at F-14, F-15 (emphasis added). Indeed, Dr. Keller’s Technical
Report, Addendum 1, and Addendum 2 are included as Appendix F-2 of the Fact Sheet to
the General Permit.

Notwithstanding the prior studies and agreements, the revised tentative Order,
which was adopted by the Regional Board on February 13, 2008, contains a highly
burdensome and entirely unjustified requirement for Petitioner and other marine sand
washing and offloading facilities—requiring them to conduct a TSS Special Study and
weekly monitoring over the next five years. This surprising addition was in apparent
response to a comment from Baykeeper criticizing the previous tentative Order’s lack of
any TSS effluent limits and monitoring requirements. See Baykeeper October 15, 2007
Comment Letter at 4-5, Staff Summary Report, Appendix B (Comments Received)
(attached as Exhibit 6 to this Petition). On January 10, 2008, Petitioner responded to
Baykeeper’s October 15, 2007 comment letter addressing (among other things)
Baykeeper’s lack of understanding regarding the EPA Test Method 160.2, and the lack of
any basis for asserting that Method 2540 would produce better accuracy than EPA Test
Method 160.2 or otherwise address the problems identified in the Technical Report.

Despite such overwhelming evidence that TSS limits and monitoring are
inappropriate in the marine context, the Regional Board adopted the Order and General
Permit requiring Petitioner and other marine sand washing and offloading facilities to
conduct a TSS Special Study over the next five years. The TSS Special Study is effectively
a TSS monitoring requirement, which Petitioner has shown—and the Regional Board has
concurred—is inappropriate in the marine context. The circumstances relied on by the
Regional Board to impose the TSS Special Study do not justify departing from the well-
established and well-supported prior determinations regarding TSS limits and monitoring in

the marine context. In particular, the Regional Board has failed to: (1) demonstrate the
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basis for requiring the TSS Special Study given that it concurred with the conclusions of the
Technical Report that current TSS sampling methods produce unreliable and inaccurate
results; or (2) explain what new or additional information the Regional Board has obtained
that would justify the addition of such a requirement after the tentative Order was posted on
September 13, 2007. Accordingly, the Regional Board’s decision to impose the TSS
Special Study requirement was arbitrary and capricious, an abuse of discretion, and
contrary to applicable law and policy.

IL WITHOUT AN ACCURATE AND RELIABLE WAY TO MEASURE TSS IN EFFLUENT

FROM MARINE FACILITIES, IT IS NEITHER FEASIBLE NOR PROPER TO REQUIRE

THE TSS SPECIAL STUDY IN A STEPWISE ATTEMPT TO ESTABLISH, IMPLEMENT

OR ENFORCE TECHNOLOGY-BASED LIMITS FOR TSS.

The Technical Report and Addendum 1 establish that there is no accurate, precise
and reliable method approved by EPA to measure TSS levels in effluent from Petitioner’s
operations in the special context of marine sand. Further, other methods, such as those used
by Dr. Keller in his experiments, are not feasible or practical to use in the regulatory
context because of extensive calibration requirements. However, the Regional Board seeks
through the imposition of the TSS Special Study to force Petitioner to develop new data on
TSS in Hanson’s discharges that will provide the basis for imposing new TSS effluent
limits in the future. General Permit at 23. As demonstrated by the extensive studies
commissioned by Petitioner (discussed below), the TSS Special Study is inappropriate for
the same reasons as the TSS effluent limits and monitoring requirements that the Regional
Board eliminated from the General Permit.

The Clean Water Act (“CWA” or the “Act”) requires the establishment of feasible
technology-based effluent limits for conventional pollutants such as TSS in NPDES
permits. However, where it is impossible to measure the constituent of concern and there is
no evidence of harm, the rational, practical and appropriate approach relating to such a
parameter is to impose no limit that requires a measurable volume of TSS to be removed.

Indeed, when faced with a similar lack of data, U.S. EPA reasonably declined to regulate a
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particular pollutant in process-generated wastewater. BP Exploration & Oil, Inc. v. U.S.
EPA, 66 F.3d 784 (6th Cir. 1996). In such case, the court held that U.S. EPA reasonably
had declined to regulate radionuclides in a produced water form of waste from offshore oil
and gas industry for purposes of setting effluent limits under the CWA because of a lack of
data on concentrations of radionuclides in the produced water and on environmental and
health harms presented by particular radionuclides in question.

Similarly, without the ability to measure TSS accurately and reliably, there is no
proper way to set TSS effluent limits in compliance with CWA requirements, or to
implement or enforce TSS effluent limits on marine sand washing facilities. Thus, it is
categorically infeasible to comply and to demonstrate compliance — or the lack thereof —
with TSS effluent limitations. Therefore, it is improper under the CWA and Porter-
Cologne Water Quality Control Act, Water Code, Section 13000, et. seq., to require
Petitioner to perform the TSS Special Study in an effort to include and enforce TSS limits
in the General Permit.

A. The Technical Report Established That EPA Method 160.2 is Not

Sufficiently Accurate or Precise (repeatable) for Measuring TSS in Saline
Water Characteristic of Discharges from Marine Sand Processing Facilities.

Results of each of the experiments described in the Technical Report
overwhelmingly indicate that the NPDES program-approved methods for testing TSS in the
marine context produce inaccurate and unreliable results—thereby eliminating any basis for
requiring the generation of such data for the purpose of establishing or implementing
effluent limits.

1. EXPERIMENT NUMBER 1: EXPERIMENTS USING BLIND DUPLICATE

SAMPLES DOCUMENT THAT EPA METHOD 160.2 IS NOT SUFFICIENTLY
PRECISE IN THIS CONTEXT.

In Experiment Number 1, (Technical Report pp. 2-8), Dr. Keller took numerous
split samples from Petitioner’s effluent and submitted them “blind” for analysis at different
laboratories and/or by the same laboratory more than once, without identifying the samples

as duplicates. This experiment was directed at examining the precision (repeatability for
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duplicate samples) of the test results from the split samples. Dr. Keller concluded based on
these experiments involving comparison of blind duplicate sampling and analysis, that use
of EPA Method 160.2 results in significant variation, even when comparing blind duplicate
samples, and, therefore, that this test method does not have an acceptable level of precision.
Technical Report, p. 8.

2. EXPERIMENT NUMBER 2: ANALYSIS OF SYNTHETIC SAMPLES IN

SALINE WATER DEMONSTRATES THAT EPA METHOD 160.2 IS NOT
SUFFICIENTLY ACCURATE IN THE MARINE SAND PROCESSING CONTEXT.

In this experiment (Technical Report, pp. 8-11), Dr. Keller prepared two types of
synthetic (human-prepared) samples: one type made from actual TSS settled from process
water at Petitioner’s marine sand washing facilities, and the other type made from silica
flour, which is a commercially available material composed of finely ground quartz that has
a similar particle size distribution and density to the silt in sand processing discharge water.
The synthetic samples were pre-weighed to establish a known weight of the solid material
and then mixed with saline water that is representative of the seawater at Petitioner’s
facilities.

These samples then were analyzed by different California Certified Laboratories (or
analyzed a second time, “blind,” at the same laboratory) and compared with the actual
known weights of the material that had been mixed into the solution, in order to evaluate
the accuracy and precision of EPA Method 160.2. Commercial lab results of the prepared
samples were very poor. Although some EPA Method 160.2 results were close to the
“actual” TSS value (based on the known weight of the material included in the sample),
other results varied significantly from the actual values. Dr. Keller concluded that the wide
variation in test results from the actual values indicate that EPA Method 160.2 is not

sufficiently accurate for measuring TSS in marine sand processing effluent. Technical

Report, p. 11.
3. EXPERIMENT NUMBER 3: COMPARING EPA METHOD 160.2 RESULTS
AND OPTICAL BACK-SCATTERANCE (OBS) RESULTS FURTHER
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DEMONSTRATES THE INACCURACY AND IMPRECISION OF EPA
METHOD 160.2 IN THE MARINE SAND PROCESSING CONTEXT.

In the third set of experiments (Technical Report, pp. 11-15), both of the synthetic
samples prepared for Experiment Number 2 and actual effluent samples from Petitioner’s
San Francisco Pier 92 Sand Yard and the Oakland Tidewater Sand Yards were analyzed
using two different test methods — EPA Method 160.2 and an alternative test method used
by the U.S. Geological Survey, Optical Back-Scatterance (“OBS™)."" Results of these tests
then were compared to evaluate the accuracy and precision of EPA Method 160.2. Based
on this comparison of EPA Method 160.2 results with a known result for the same samples,
Dr. Keller found that many samples — whose actual values (based on OBS results) are well
below the TSS effluent limits in Petitioner’s individual permits and the General Permit —
had test results under EPA Method 160.2 that exceeded these permit limits. Technical
Report, p. 14. Significantly, such finding calls into doubt the scientific basis for prior
enforcement actions taken against Petitioner for exceedances of TSS limits based on EPA
Method 160.2 results.

4. EXPERIMENT NUMBER 4: TESTING FILTERED SEAWATER (CONTAINING

NO SUSPENDED SOLIDS) WITH EPA METHOD 160.2 PRODUCED FALSE
POSITIVE TSS LEVELS

In the fourth set of experiments (Addendum 1), Dr. Keller analyzed samples of
filtered seawater (containing no suspended solids) to test the hypothesis that saline
interference produces erroneously high results under EPA Method 160.2. This experiment
was performed using prepared water samples with no suspended particulates, but significant
dissolved salt content (representative of San Francisco Bay water in one case and with salt

added to Bay water in the other case). These samples then were submitted “blind” and in

As explained in the Technical Report (p. 12), the OBS method requires extensive
calibration that would make its use impractical in a day-to-day effluent monitoring
setting. However, it is appropriate — and illuminating — to use this technique under
controlled conditions for comparison with the results of EPA Method 160.2.
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duplicate to two Certified Laboratories to evaluate further the accuracy (relation to true
value) of the test method.

The results were striking. Although all the samples submitted contained no TSS, all
lab results indicated reportable TSS, with higher reported TSS values corresponding to
higher dissolved salt content.

5. EXPERIMENT NUMBER 5: MEMBRANE FILTER TEST

In the fifth set of experiments (Addendum 2), Dr. Keller used plastic membrane
filters instead of the glass fiber filters that are normally used in EPA Method 160.2. This
test utilized Bay water collected from the channel at Petitioner’s Oakland Yard, which was
filtered with double salt content, or filtered with three different concentrations of silica
flour. The samples were then submitted “blind” and in duplicate to two Certified
Laboratories to evaluate the accuracy and precision of the test method using the membrane
filters.

The results of the experiment showed that the plastic membrane filter did not
produce acceptable results, in terms of accuracy or precision. Dr. Keller concluded that
EPA Method 160.2, even using a different filter type, is neither accurate nor precise for
measuring suspended fine mineral sediment (i.e., silt or silica flour) as TSS in effluent from
marine sand washing facilities. Thus, Dr. Keller concluded that EPA Method 160.2 is not
valid, even using a different filter type, and should not be used to measure compliance in
NPDES permits.

Thus, these experiments to evaluate EPA Method 160.2 test results all demonstrate
that EPA Method 160.2 is an inaccurate, imprecise and unreliable means of measuring TSS
levels in effluent from marine sand processing operations like Petitioner’s. Significantly,
although Dr. Keller’s experiments focus on EPA Method 160.2—the method used by
California Certified Laboratories—the NPDES program authorizes two other test
procedures: Method 2540 and USGS 13765 85. See Table 1B, 40 C.F.R. § 136.3. Each of

these NPDES program-approved test methods use the same glass fiber filters as
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Method 160.2. While the tests differ in minor ways (see Technical Report, p. 20), the
aspects of Method 160.2 that make it unsuitable for testing TSS in discharge of San
Francisco Bay water drainage from marine sand processing facilities equally affect the
reliability of the other approved methods.

As discussed above, the TSS Special Study requires Petitioner to use Method 2540
to characterize the TSS levels in their discharges. Given that EPA Method 160.2 and
Method 2540 apply the same methodology (with only minor differences); Method 2540
suffers from the same issues of unreliability and inaccuracy as EPA Method 160.2. Thus,
given this inherent inaccuracy and imprecision as demonstrated in the Technical Report,
Addendum 1, and Addendum 2, there is inherent unreliability in the NPDES program-
approved methods to assess TSS levels, and in particular EPA Method 160.2 and
Method 2540. As a result, any effort to determine actual TSS concentrations in the marine
context ultimately futile and scientifically unsupportable.

Although the Technical Report, Addendum 1, and Addendum 2 reflect three
significant technical limitations of Method 160.2 in this context, the principal limitations in
terms of regulatory implications are the interference of salt in producing accurate and
reliable TSS measurements and the significant variability of test results in laboratory
analysis. See Technical Report, pp. 16-20. Accordingly, any continued use of EPA
Method 160.2 or Method 2540 to monitor TSS levels and any continued imposition and
enforcement of TSS effluent limits in this context would pose continued substantial
compliance risks and would be improper.

III. ELIMINATION OF THE TSS SPECIAL STUDY IS NECESSARY AND
PROPER BASED ON CONSIDERATION OF THE FACTORS REQUIRED
BY THE CWA AND REGULATIONS FOR ESTABLISHING
TECHNOLOGY-BASED EFFLUENT LIMITS.

It is necessary to remove the TSS Special Study from the General Permit as any

results from such study would not meet the requirements of the CWA for developing and

imposing technology-based effluent limitations. Because Hanson already has established
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and the Regional Board has concluded that the EPA test method, including Method 2540,
are invalid in the marine environment, it was arbitrary and capricious to impose the TSS
Special Study requirement using invalid method—particularly in light of the fact that the
aim of the study and monitoring requirements is the development and imposition of TSS
effluent limitations.

NPDES permits must include technology-based and, where appropriate, water
quality-based effluent limitations. 33 U.S.C. § 1312(a). The development of effluent limits
must take into account a number of factors. Petitioner established and the Regional Board
agreed that it is not proper to maintain numeric TSS limits in permits for marine sand
washing facilities. As part of such determination, the Regional Board agreed with
Petitioner that elimination of such TSS limits is consistent with the CWA requirements.
Significantly, the Regional Board concluded that Best Professional Judgment (“BPJ”)
factors support the elimination of TSS limits in the marine context because TSS monitoring
is technically unfeasible, and the elimination of such limits will not adversely impact
beneficial uses of the receiving water. The Regional Board also found that such findings
were supported by the unique factors of Petitioner’s sand washing operations, which
discharge to the Bay the identical suspended materials taken from such waterbody—
resulting in a net addition of zero suspended solids to the Bay.

Despite the Regional Board’s acceptance of the scientific and regulatory
justification for the elimination of TSS effluent limits, the Regional Board’s TSS Special
Study is based exclusively on the same flawed monitoring protocol that necessitated the
elimination of the TSS limits from the General Permit. As detailed below, Dr. Keller in the
Technical Study considered the sampling method required under the TSS Special Study,
and found such method to have the same problems as Method 160.2. This lack of any
rationale whatsoever for imposing the TSS Special Study based on such sampling method

constitutes an abuse of discretion by the Regional Board.
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It is clear that the process of establishing effluent limitations for a parameter cannot
start without the ability to credibly measure the amount of the constituent in the discharge.
Hanson’s studies have established this principle and the Regional Board has adopted this
conclusion in rejecting existing TSS limits and monitoring requirements. It is inconsistent
with this conclusion to require a TSS study that uses essentially the same method that has
been proven to be inaccurate and unreliable.

It is well established that administrative orders such as NPDES permits must be
supported by the findings and such findings must be based upon evidence in the record. An
order not supported by evidence in the record constitutes an abuse of discretion. See 40
C.F.R. § 124.8(b)(4) (requiring that a fact sheet contain a discussion of the basis for the

permit conditions contained in the NPDES permit); see also Topanga Ass’n for a Scenic

Community v. County of Los Angeles (1974), 11 Cal. 3d 506, 515 (quoting S.E.C. v.
Chenery Corp. (1943), 318 U.S. 80, 94) (“the orderly functioning of the process of review
requires that the grounds upon which the administrative agency acted be clearly disclosed
and adequately sustained™); California Edison v. State Water Resources Control Board
(1981), 116 Cal. App. 3d 751, 761 (holding that waste discharge standards were invalid
because State Board’s findings were inadequate); In the Matter of Petition of City and
County of San Francisco, et al., State Board Order No. WQ-95-4 (Sept. 21, 1995), at 10
(declining to adopt more stringent water quality standards because record lacked requisite
findings and evidentiary support). Here, the Regional Board provided no rationale
whatsoever for imposing the TSS Special Study. The absence of any evidence in the record
regarding the basis for imposing the TSS Special Study in an effort to enforce technology
based effluent limits constitutes an abuse of discretion by the Regional Board.

Iv. RELIANCE ON METHOD 2540 IN TSS SPECIAL STUDY DOES NOT CURE ACCURACY
AND CONSISTENCY ISSUES WITH MONITORING TSS IN THE MARINE CONTEXT.

As noted above, the TSS Special Study requires the Petitioner to use Method 2540
to “develop filter rinsing protocols to remove dissolved solids to a level where

Method 2540 will yield TSS results reliable for use in permit compliance monitoring,” then
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to characterize TSS in Hanson’s discharges and to conduct monitoring of those discharges
using this method for the five years the General Permit is in effect. General Permit at 23.
However, the Regional Board has provided no rationale or justification for using Method
2540 to address these issues. The only evidence before the Regional Board was in the
Technical Report itself, which shows that Method 2540 suffers from the same
inconsistencies and inaccuracies as EPA Method 160.2. There has been no new
information presented to the Regional Board regarding the validity or reliability of Method
2540 since the original tentative Order was issued without the TSS Special Study
requirement. Rather, the addition of the TSS Special Study requirement in the revised
tentative General Permit was in apparent response to a single public comment by
Baykeeper claiming — without any scientific or factual basis — that Method 2540 would
eliminate the saltwater-based issues raised in the Technical Report and therefore should be
substituted for EPA Method 160.2. The Regional Board’s reliance on this speculative
comment is inconsistent with the scientific, legal, and regulatory basis for the prior removal
of the TSS requirements discussed above.

In preparing the Technical Report — to which the Regional Board relied upon in
removing the TSS limit and monitoring requirement in the General Permit — Dr. Keller
evaluated Method 2540 and identified no significant differences in the test methods that
would provide better accuracy and reliability in the marine environment than EPA Method
160.2. Technical Report, p. 20. Notwithstanding Dr. Keller’s results, Baykeeper
speculated that Method 2540 might be more accurate than EPA Method 160.2, since such
tests may allow for more rinsing even though Method 2540 uses the exact same filters as
EPA Method 160.2. However, the slight differences in such “rising” protocols would not
ensure any reliable, repeatable analysis of eliminating the bias associated with high salt
content and measuring actual suspended solids in Petitioner’s effluent. Method 2540
provides no better basis for monitoring TSS and imposing TSS limits than EPA Method

160.2; the two methods have the same inherent unreliability. Id.
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Specifically, the fiberglass filters used in both test methods are appropriate for
relatively large, low density particles in fresh water, such as is the case for sewage
treatment effluent, but the filters are not appropriate for sand washing effluent where the
salt content is high and the actual suspended particles are fine. Id. In fact, increased rinsing
would likely have the effect of washing more of the real suspended material through the
fiberglass material. Id. As demonstrated in the Technical Report, there is no basis to
conclude that establishing more extensive rinsing protocols will produce an accurate,
reliable test method, and the TSS Special Study or other such requirement attempting to
establish monitoring protocols using Method 2540 is unlikely to succeed. Indeed, the
Regional Board’s response to Baykeeper’s comments states the same concern as the
Technical Report about the unreliability of Method 2540:

As stated above, insufficient rising can produce biased high results.

Excessive rinsing can wash away fine particles and produce biased low

results. Both method EPA 160.2 and SM 2540D use the same glass fiber

filters and other equipment, but they have slightly different requirements for

post-filtration rinsing. SM 2540D allows for additional washing, but

provides no specific guidance as to how much. In any event, the effect of

additional rinsing would depend on the individual technician; thus, this

method may not be more accurate than Method 160.2.

Staff Summary Report, Appendix D (Response to Comments), at 3 (emphasis added).
Given the inherent problems with Method 2540 recognized by the Regional Board,
there is no basis for requiring the TSS Special Study. The Regional Board’s decision to
require the TSS Special Study despite the demonstrated inaccuracies and inconsistencies
with TSS monitoring in the marine context is arbitrary and capricious, and in violation of
the law.
V. THE REQUIREMENT TO PERFORM THE TSS SPECIAL STUDY IS INCONSISTENT
WITH SECTION 13267 OF THE WATER CODE
The Regional Board is not afforded unlimited authority to require dischargers to

perform studies such as the TSS Special Study. Rather, section 13267 of the Water Code

provides that in investigating the quality of any waters of the state within its region, a
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regional board may require a person who has discharged waste to furnish technical or
monitoring program reports which the regional board requires for purposes of its
investigation. Water Code, section 13267(a) and (b). The limits of section 13267 apply
here as well.

The imposition of the TSS Special study must bear a “reasonable relationship™ to
the need for the study and the benefits to be obtained from the information. Petitioner has
provided thorough and complete analysis of the issues surrounding TSS monitoring in the
marine context, and the Regional Board has provided no justification or new information to
support the imposition of the TSS Special Study. Under section 13267, the Regional Board
has the burden to demonstrate the need for the information and to identify substantial
factual evidence that supports requiring the reports, i.e., that demonstrates a nexus between
the requested information and the Regional Board’s statutory authority to investigate water
quality. Petitioners maintain that the alleged need for the TSS Special Study is not
supported by any substantial evidence.

Further, the burdens of the TSS Special Study, including the attendant monetary
costs, must bear a reasonable relationship to the need for the information and the benefits to
be gained thereby. Water Code, section 13267(b)(1). Thus, the statute places an obligation
on the Regional Board to come forward with prima facie evidence that the burdens,
including the costs, of the study are reasonable relative to the benefits. Indeed, where the
benefit is nominal or nonexistent (as is the case here), a disproportionately high cost will
invalidate the request. See In the Matter of the Petitions of the City of Pacific Grove, State
Board Order No. WQ 82-8, 1982 WL 17540, *3 (July 15, 1982); In re the Matter of the
Petition of Pacific Lumber Company and Scotia Pacific Company LLC, State Board Order
WQ 2001-14, 2001 WL 1651390 (Oct. 18, 2001). Petitioners believe that the Regional
Board has not met this test here. The TSS Special Study requires Petitioner to commission
the very same types of studies detailed in the Technical Report, Addendum 1, and

Addendum 2.
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Hanson already has expended hundreds of thousands of dollars conducting the
investigation reflected in the Technical Reports. There is every indication that the TSS
Special Study could require similar expenditures before it is completed during the five-year
permit period. The Regional Board has noft offered any evidence to demonstrate that the
TSS Special Study will add any new information regarding this issue beyond what
Petitioner has already provided to the Regional Board. The record supports the Regional
Board’s determination to eliminate TSS effluent limits and monitoring requirements from
the General Permit. That same record contradicts the Regional Board’s determination to
impose the TSS Special Study and monitoring obligations.

Request for Relief

For the reasons set forth above, Petitioner respectfully requests that the State Board
grant Petitioner the following relief:

a. Revise the General Permit to delete the TSS Special Study.

b. Such other relief as the State Board may deem just and proper.

Dated: March 13, 2008.
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