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They have funding and have a time schedule for

1

2. construction. So they're limited on how much time they
.3 can wait to end.

4 I can éssure you a Basin Plan amendment will not

5| be done in time for them to not have to considef the

6 | limits that are being imﬁosed. |

7 So we can put together a time schedule and a work

8| plan. Colusa, it's‘been over two years now, and we're

9 | not —- Wefre.getting-closer, but not that close. It takes
10 | about -- depénding on‘the complexity and the:size ofvthe_
11 | Basin Plan'amendment anywhere frém two to five yearé to
12 havé oné put thiough. if takés a lot of inférmétion
13 | gathering. It takesAthe-CEQA analysié, and it's a Very
14 time—intensive,.résdurce—ihtensive action on thé Board.
15, And we do -- on top of what we do on a daily basis, we'd
16 have to work that into'sﬁaff working. on that.
17 And élso, the staff that wduld work on itvwould
18 | be the same ones who would be WOrkiﬁg oh permits and
19| everything else that othér'dischargers need. So we have
20 »to balance that. ‘ |
21 So that's why-it's a two- to five;year process.

l>22 So there is no instantaneous resolution for this issue
23 | right now the way it stands. |
| '24 _ CHAIRPERSON HART: Well, and.if.fOr some reason
? 25 | the Boérd felt it was appropriate to remove the MUN
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25

1 | designation, there's still no guarantee for the discharger
2 | that -- | .
3 | ~ EXECUTIVE OFFICER CREEDON: It wouldn'ﬁ come_backv
4| at them in a couple yearé once the remand.. Because . I'm
5| certain -— whatever a¢tiqn you téke, it would be appealed
6 .to the Board. -- to the State Board. And so if you rembve.
7] it and take it to the State Board, ffom what I'm hearing
8 ffom David, they most likely will_remahd‘it back to us
9 telling us we have to do a Basin Plan amendmeht and that
10 ,doesn'tvéavé the discharger anything whatsoever. They're
11 bpqnd by these limits ﬁntilﬂa Basin Pian amendment 1is
12 | done. | |
13 | - And David pointed out to me this is involving the
14 | list of'permittees thatADiane a put up‘earlier'in the
15 preseﬁtatibn. Those are the only facilities with this
16 | ‘issue.  And it waé this Bqard>that adopted the permit in
17 | the past that didn't apply'the'MﬂN and now wé're fixing
18 | that. We have other facilities in‘Fresno and Redaing that
19 | applied it appropriately.. So we're just dealing With a.
20 | handful of fécilities and permits that will -be coming back
‘21 to you withvthis issue.
22 BOARD MEMBER ODENWELLER: Pamela, ‘I presume
23 there's no Executive:Officer’s,discretionary fund pot
24 | that's available.

EXECUTIVE OFFICER CREEDON: I wish there was.
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1| I'm afraid not. Every time I turn around, our budget
2 | keeps getting smaller and smaller.
3 | CHAIRPERSON HART: Lyle.
4 BOARD MEMBER HOAG: But it would take the same
5} two years, plus $101million for them to.attempt to meet
6 | these requirements. And there is just no way they're
7. going to stop their or alter their construction project in
8 | the middle and spend two years and $10 million more to try
1 9 | to meet these requirements. |
i 10 So they would simply -- i'm guessing they would
| ll simply proceed in an orde:ly way to complete the contreet
12 that theyvhave entered into. Aﬁd then they‘would‘simpiy
13 | sit there until something forces them to do something
14 | different.
15 CHATRPERSON HART: ©No. They'd incur -- are you
16 | saying we wouldn't édopt the permit aé proposed, Or we
17 | would? _ | _
18 BOARD MEMBER HOAG: If'they must meet these
19 | requirements, they can't do it with the eurrent project,
20 | which is under contract. So it would take them in round
21 | numbers two more years and $10 more million to meet these
22 requirements and a mejor revision to'their improvement
23 | plan. So they're caught in the middle, either way.
i 24 CHAIRPERSON HART: Yes, they are. That's_why.all
25} of us are having serious, serious problems with this.
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1 EXECUTIVE OFFICER CREEDON: And I share your
2 | concern. I know I had an issue -- I felt very upset when
3| we lost the regionalization pian.' But I'd hope they don't
4 | honestly don't think this is happening'becéusé of that.
5| They're unrelated actions.
6 'And when staff brought this forward, it was -- I
71 just knew how you would react. And I wished I had
8 something to offer you better than no. .This Board -- you
9] can direct us ahd I guess David can try his best to craft
10 language for you, but we sort of know the outcome. And
11 | this Board haé a burden to,implemént a permit that is in
12 | compliance with our Basin Plan;' And.this approach ?uts us

v'l3 into compliance with the Basin Plan.

14 And you can say then how did it come to be that
15 | we adopted a permit a few years ago that did not comply
16 | with the Basin plén_and it made it through all these
17 | years? And the wérld is a little different right now and
18 | we mayvnot be so lucky to have the permit go through. We
19 | have a current permit. 'They are operating under a current
20 | permit with a MUN that has not been designated. 'And it
21 | wasn't challenged. But we're not in that world anyﬁore.
22 These permits are challenged, and CSPA is a designatéd
23 party} Andll‘mﬁcertaih it will be challenged, if you were
24 | to not designate it MUN.

BOARD MEMBER LONGLEY: Madam Chair?
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1 CHAIRPERSON HART: Yes.
2 BOARD MEMBER LONGLEY: I'm concerned about the
% 3 municipal designation; I do think we have to continue a
4.'discussion in the neér future on that. I.think‘thére
5 | needs to be some action taken.
6 | At the same time, I;d like to return this
7 | gquestion that I had for the-diSCharger;_ I think it'was
8 | dismissed.. The land dispoéél or use for ag irrigation was
9| dismissed out of hand. V1,600'acre feet aih't much water.
10 And I thought that was rather_dismissiVe..
11_ | I'm an engineer.‘;Ibdd have design projects like
12 - that. I was just diémayed at the anSwer I got. |
13 So I think there are othérASOlutions_that they
14 can_take to stay out of:the ag drain. .They have a storage
15 | problem. But- that ain't much»water to Store either. It's
16 | not for a total year. It would be roughly half of that
17 | amount they have to store. |
18 _CHAIRPERSON HART: Okay. I think we very
.19 'unfortunately_need to move on. And so maybe we can get a
20 closing‘statemént from -- we don't have ény.other
21 | interested pafties."And I think we should take‘—f'do ybu
22 | have soméﬁhing to'éay right now, Dan?
23 | 'BOARD MEMBER ODENWELLER: Yeah, Carl. You woke
24 .up a thougﬁt. Butte County has been marking water to Los
25 | Angeles last couple of years.
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1 CHAIRPERSON HART: 1I'm sure MET wants your water.

2 | Not a bad idea. | | |

3 | BOARD MEMBER ODENWELLER: Just a thought.

4 CHAIR?ERSON HART: Okay. So let's just take

5| closing statéments by Live Oak. |

6 MS. LARSON: Thank you, Madam Chair and members

7 of the Boérd. And thank yoﬁ for your.patience and all of
; 8 your_engaged discussion on this iésue. It}s a challenging
| 9 | once for us all. And I think'we-all have mutual réépect.
i 10 i.respect-Ms{ Creedonvahd‘your‘staff énd your attorneys
| 11 Very much. . And_these issues are £horny ones.

12 | _ But I just want to. address a couple of issues

| 13 | here on our closing. The firsf is not the most
é 14 signifiéant,-but I just want to»address it quickly. ‘And
| 15 | that is this notion of whether the THMé ﬁeed to be
% 16 | expressed as a aaily and ménthly limit. And
i 17 unfoftunately, I did nbt bring the entire copy of the SIP
E' - 18 | with me. o |
j_ 19 But just two points. The total THM is not é CTR
! 20 criteria. And there are four components that make up
[' 21 | THMs. Two of them are CTR criteria. The other two are
? 22 | not. There is no CTR critefia for chloroform or oﬁe of
a 23 the,b#bmos,'which I.get mixed up>all the time. I don't
% 24 think you can argue it's a CTR criterion, because only

25

half of it is.
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Secondly, even if it is, I think if you look at

the SIP -- and I believe it would be on page 11 of the

W | N
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 23

24

25

SIP. And I apologize I don't have the full SIP with me.
But the provision that requires daily limits for POTIWs 1is
only in the section dealing with aquatic life, not with

human health. So anyway, I think you have the discretion

to apply that as an annual limit.

That said, that aldng with all of the other
issues in Mr. Lewis' chart that you saw earlier that are

compliance issues for the discharger would not exist but

‘for this gquestionable MUN designation.

And again, I understand the legal constraints

-that 'your staff perceives they're under. But I guess I

can't use the word "fixing" it by the action that's being

taken today. It seems to me it's going in the opposite
direction.
And so I know that the Board is struggling with

what to do, and it may not'bé possible for you.to'take our

.first option today, Whiéh is to adtually just not apply

the MUN designation. _

But I would say that to the extent a Basin Plan
option is one thaf’s being cansidered, there are{éxamples
whéfe sort of group Basin Plan de—designafions have
occurred. It was done in the San Fraﬁcisco Bay Board with

regard to implemehting the groundwater provisiohs of the
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1| sources of drinking water policy. It was done with

2 .Lahonton region to the small isolated surface waters. It

3 -was done in the state of Kansas,‘by the way} to

4. de—désignate é whole laundry list of waters that were

5| designated MUN. |

_6 So I don't want you —-— fes, it's. a lot of work.

7 Yes, there is an investment of resources, all the more

8 | reason to do it once. To do it once and to do it for all

9| of these affected entities and'get it right.

10 So I would réally urge you strongly to encourage
11 | your staff, to direct your staff to take that cqurse“of 
12 action, and not Fjust pick off,ﬁhése small comﬁﬁniﬁies 6né
13 | by one as:they come before you and try to figure out how
14 | they're going to .comply. |

15 Thank ydﬁ all very mﬁch for your time and

16 attention. I'knéw tﬁe'City-and Mayor reaily appreciate
17| it. And I’hOpe.that whatever you decide,tdday, we are all
.18 committed going forward to working fhis out to revefse

19 | this absurd result. Thank you. | .

20 _ CHAIRPERSONl HART": * Thank you, Bobbie.

21 CSPA is not present.

22 Closing statements by staff.

23 NPDES PROGRAM MANAGER MESSINA: So I was‘trying
" 24 | to take notes of the issues we need ﬁo address. . If I

25‘ missed one, please let me know.
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1 First of all, I'd like to address the total THMs.
2 | So we have come to the conclusion that even though the
3 four cdnstituents which make up‘the.total are CTR
4 | constituents, that total THMs are not officially a CIR
5 constituent.'
6 At this time, we think it is practical to
7 regulate‘total THMs on a monthly average basis. We do not
8 | find fhat it's practical to regulate it on a daily basis.
9 So in the tentative pérmit, you have effluent
10 | limits for total THMs, which include monthly average and
11 | maximum daily. So at this time, we're recommending ‘that
12 | we remove the -- we're not proposing the maximum daily
13 | effluent limit, but we are still proposing to reguiate it
14 | on a monthly average basis since it's a primary MCL.

15 Are there any guestions on that?
16 CHAIRPERSON HART: No. That's another late
17 revision. ‘

18 BOARD MEMBER MULHOLLAND: That's a late revision
19 | you're making right now. -
20 . NPDES PROGRAM MANAGER MESSINA: It would be a
21 _late, late revision. Yes.
22 Let me know wheh you're ready, and I'll’move onto
23 | comment on chloroform and bromoform.
24 CHAIRPERSON HART: Go ahead.

NPDES PROGRAM MANAGER MESSiNA: Both chloroform
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and bromoform are listed in the CTR as CTR constituents.

| 1
i 2 First, I'll address bromoform. It's a little
‘
% 3 | easier. We found no reasonable potential for bromoform.
| 4 There is a numeric criteria in the CTR for bromoform, but
5 | we found no reasonable potential. Therefore, we are not
6 | placing a bromoform limit. |
7 For chloroform --
8 BOARD MEMBER LONGLEY: You're not doing‘what?
9 NPDES PROGRAM MANAGER MESSINA: There is no
10 | bromoform limit. | |
117 For chloroform, we ran across this issue with
12 other permits back in September. It is listed in the CTR.
© 13 So we still recommend thatAwe regulate as the CTR
14 | constituent. it ddes not have a numeric criteria in the
15 CTR, so we look tq other étandards. 'And for this pérmit,
16 | we're looking to the MCL to implément this.
% 17 As we wentlthrough the regionai potential
18 analysis, we did not find reasonable potential alone for
18 chloroform. But We-did - as we added up the effluent
20 concentrations_forvthe-four,'We are'regulating chloroform
21 | through our proposed mohthly average limit for totél
22 | trihalomethanes. So there is no chlordform limit in.the
23 tentaﬁive plan. |
24

25

MS. PERREIRA: This is Gayleen Perreira, Board

staff.
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| 1 And éhloroform did exceed the primary MCL. So we
1 12 did find reasonable potential gndér the drinking water
é 3 | standard and. implemented -- to implement the CTR |
i 4| constituent based upon‘the standard State implementation
% 5. policy. We used total trihalomethaneé to establish a

6 limit, but it did demonstrate réasonable potential and it
7| exceeded. R -
8. NPDES PROGRAM MANAGER MESSINA: So we are
9 | recommending that we regulate chlbroform through the total
10 | THMs? |
1l ‘ BOARD MEMBER LONGLEY: Recommending‘chlofoform to
12 | the --. | | o
13 CHAIRPERSON HART: Cﬁlorofbrm to the total THMs.
14 NPDES PROGRAM MANAGER »MESSINA: Yes.
15 CHAIRPERSON HART: Are you finished?
1‘6 _ NPDES PROGRAM MANAGER MESSINA: I'm so sorry. .I :
17 think_we still stand unfortunately on:the staff
; 18 recommendation for the MUN designation'in'order to comply
| 19 ] with -our Basin Plan.
20 We did.present all the other.Late revisions. So
21 | with that one late, late revision on total tfihalomethanes
| 22 | removing the daily maximum, our recommendatidn'is to adopt
23 | this permit with all these late revisions and ﬁhe proposed
24 | Cease and Desisﬁ Order .amendment with the late revisions.
25 CHAIRPERSON HART: Thank you. We have a staff
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1 | recommendation.
2 And I'm going to go ahead and close the heafing.
3 Aﬁd~I will - we can haveAdiscussion. We can‘deliberate.a
4| We can -- someone can throw up a motion.
5 There was a lot of_discﬁssion here about -- I
‘ .6 | guess. I have one.question for legal counsel. Is there
| 7] a -— I don't think there is a direct State Board
i 8 :determlnatlon and/or court case determining spec1f1cally
3 9 | this issue of the blanket MUN designation. I know we're
; " 10 legally arguing that in the Vacaville caae. But do we |
11 { have the State Board has said to us:' this is exactly how |
| 12 you have to 1nterpret it in cases just like this? N
| 13 STAFF COUNSEL COUPE: Certainly not in cases
14 exactly like this.
15 CHAIRPERSON HART: So we could make Live Oak a
ﬁ 16 test'case if we wanted to? Not.that they'd appreciate it.
% 17 | STAFF COUNSEL COUPE: If you chose to make Live
| i8 Oak a test case,_that's certalnly w1th1n your dlscretlon
3 19| I do think it would be a difficult road to hoe.
i. 20 CHAIRPERSON HART: We definitely understand that.
i 21 | So I just want.to_throw that -- yes, Sandra.
| 22 . BOARD MEMBER MERAZ: Didn't Mr. Longley have a
E 23 | motion on the table? |
24 BOARD MEMBER LONGLEY: ©No. I was talking about
25 speculating:about.one. |
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' CHATRPERSON HART: Yes. So just that I ask that

.
2 | question of counéel so the Board members are aware that we
-3 can, in fact, determine with all_due respect to our staff
‘ 4 and‘to our legal counsel that, in fact, the actions we
j 5 took‘in 2004 —} 1994, whenever we last adbpted the NPDES
i -6 | permit, the MUN designation'should.not apply.and that
E 7| we're interpreting as we had previously discussed. And
? 8 | then that-wouid have to get hasﬁed out at the State Board
i 9 | and through litigation.‘ And then we'd have an’opinion
L 10 | directly on point with respect to these specific issues.
11. STAFF COUNSEL COUPE: With that said, I do think
12 | there is sufficient direction that was providéd by State
13 | Board, albeit in anuarguably more general context that in-
ll4 order to remove a municipal beneficial use as it pertains
15| to ~—'in'this particular case, you need to go to a.Basin
16 | Plan amendment process and that it cannot be
% 17| self-implemented through a.permitting action.
| 18 CHAIRPERSON HART: Yes, Carl.
19 BOARD MEMBER LONGLEY: I feel that unfortunately
20 - that our handsvare tied. IFd like to find séme way ——
21 | maybe not for this one, but maybe we don't have the time.
22 ' What concerns me also is if we don'tdget'thingé
23 moving, they're going to be losing'monéy. So-catch 22 if
24 I've e&er seen.one; |
25 Well, I think this is really a catch 22 any way
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| 1| you look at it. If we go one direction,‘I'm‘hearing.that
; 2| this is may be remanded to us. At the same time that all
% 3| this is going on, the clock 1is running-in as far aé their
% 4 | money 1is cOnéerned. And in the end, they have to do 1it,
E 5 | and then they've lost money‘because we can't figure.out
6 how to do it. That's a catch 22 if I've ever éeen one.
7 It's not with any pleasuré. I'm going to go
8 ahéad and make a motion that'wevstért with the NPDES
| 9 permit. I think the cease and desist is a roll call vofe;-
: 10| am I correct? | ‘
11 CHAIRPERSON HART: It is. |
12 BOARD MEMBER LONGLEY: So I'll do them
13 separately.v I'11 move that we adopt the NPDES with late
14 lrevisiohs and the late, late revisions that were just
15 given to us. And after we vote>on that, I -- of course,
16 | we need a motion. And -- I mean a second I should say.
% 17 And then I would like to when we finish with this
i _18. to ﬁalk about what our next-steps'should be in so far as
i 19 | the Basin Plan. | |
20  CHAIRPERSON HART: = Okay.
21 BOARD MEMBER MULHOLLAND: Can I ask a qﬁestion
22 | before?  In terms of Live Oak, if we wefe to decide to
A23 challenge this and take it to the.State Board, I'm hearing
24 .that their hands are tied. But if they're in‘the process
25.'of building a tertiary treatﬁent, why can they not do
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1| that? I don't understand. This 1is one implement —-- I
2 | know certain parts of the tertiary'treatment will be
3 | effected on whether they have to come out with drinkable
4 | water or not. But - o
S CHAIRPERSON HART: No, they can. They'll make an
6 | internal policy decision on how to proceed. And
7| they'll -- if the State Board says -- if we decided to go
8 | contrary to staff recommendation and legal counsel's o
9 recommendatibn[ Live Oak would have to -- I mean, assuming
; 10 it got appealed to thelstate.Board by CSPA or anjbody
| 11 | else, Live Oak.would have to make an internal decision on
12 Whéther they would proceed with upgrading their plant to
13 | come into compliance With a permit that essentially>is
14 | before us today or.whether they proceed with the existing
15 pléns, which would be in accordance with what you might
16 | propose. And that would be théir issue. |
17 BOARD MEMBER MULHOLLAND: But we would be at that
18 | point chal;enging the existence of this insanity; is that.
19 | right? |
20 CHAIRPERSON HART: Correct. I mean, we wouldn't
21 | be challenging it, per se. We'd be -
22 BOARD MEMBER MULHCLLAND: Saying we're not going
; 23 along with it. |
24 CHAIRPERSON HART: Yes.
25 Lyle. |
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1
2 CHAIRPERSON HART: Hold on.
| .3 BOARD MEMBER LONGLEY: If you don't mind, Lyle.
% 4 | That gquestion is: What is thé difference in the permit if
; 5| the municipal designation is :emoved?
1 6 CHAIRPERSON HART: I think it's really, really
7 significant!; It's like millions of;dollars significant.
% 8 | They héve to do a whole nitrification system.
! 9 | CHAIRPERSON HART: I'll reépen the hearing. Yes,
; 10 | you may answer. I'm re-opening the public hearing so that
| 11 | the City may respond tovDr. Léngley's question.
12 MR. LEWIS}' Dr. Longley, in response to your
13 | question, the plant was designed to nitrify remove
14 | ammonia, but not designed to de-nitrify. So the nitrate
15 concentration we estimate will be aﬁ least double what's
| 16 | 'in the drinking water standard. So the plaﬁt.will_not
? 17 | meet thé nitrate standard. So -- and that cost is about
18 | $4.1 million. And pushes us up to over ‘three-and-a-half
19 | percent of the median household income. | |
20 CHAIRPERSON HART:-vThank you vefy much for your
21 | testimony, 'sir. | |
22 Now with that said, back to Soapy's gquestion. If
23 we'went cbntrary to staff determination, we adopted the
24 | permit as not propbsed today and they chose not to do’ the

25

denitrification and lost and the State Board told us we
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; 1 were wrong, then they send it back to us, remand iﬁ, and.
1 2' we'd héve to go through this process again. Of course,
i 3 _we'd know all the issue at this point.
4 Lyle, you were goingfto say something.
é 5 BOARD MEMBER HOAG: Well, I'm just to the latter
; 6 | point momentarily. The City would likely do nothing ‘
| 7| different, whether or not we adopt.it. But ﬁhey're.not
8 .going to interfere with their,cantruction contract Véry
9 likely, becéuse it could take'top much time:and cost too
E 10 much_monéy to try to do that. They would probably finish
 11 what they're buiiding and then as required over time they
12 would enter into an additional‘conétruction contract.
13 Ihat's my speculation.
14 What the.main point I Wanted to make is With all
15 that's been'éaid, the universai.aCknoWledgementva.the
16 | importance of this matter and of the essentially
17 irrétionality of tﬁis designatipn, aside from the legal 
.l8 requirements, I don't think I cén bring myself to vote yes
19 | on the motion as it has been made. I don't think I can
20 | act to approve this order as written when we have at the
21 | same time asked for the study of alternatives, the work
22 pian for revision of the Basin Plan. I can't do that.
23 'And thét's why I asked a while béck for some
24. guidance on what are the alternatives. Do I vote no and
25 | let it stand? Or do -- what do we do? What are the
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1 alternati&esvtb my voting yeé on this thing?
2 | CHAIRPERSON HART: Well, you can make a counter
3 .métioh; right? I think you can make a counter motion. Or
4| if Soapy makes a counﬁer_motion and we can take‘Votes on
; 5 that. Or if Carl's motion gets a second, then you can
| .6 | vote no. ‘
i 7 BOARD MEMBER LONGLEY: You've got to deal wifh my
| 8| motion. ‘ | | |
; 9 CHAIRPERSQN:HART:, We do havé'to deal with YOur
| 10 | motion. | , "
11  - BOARD MEMBER LONGLEY: But the other thing you
12 | might do is suggest an ameﬁdment to my motion. Accepﬁ
13| this, and then amehd it but drop out'the‘muniCipal
| .. 14 | designation. |
15 BOARD MEMBER HOAG: You're suggesting I amend the
16 | motion so our-action would-be to.ihterpret.the exception
| 17| clause? | |
| 18 CHATRPERSON HART: Yes.
_19 BOARD MEMBER HOAG:-,And we declare an exception.
20 Oh, novel idea. ,
21 CHAIRPEﬁSON HART: Wé're going to take a ten
é 22 | minute break. |
‘ 23 (Theréu?onla recess was taken.)
24 CHAIRPERSON HART: We're going to come back into

25

session. We have a motion on Carl's motion on the floor,
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which is to adopt the‘permit'as proposéd with the late'énd

1
| 2 | 1ate, late revisions.
i 3 Do i have.a second for that motion?
} 4 " BOARD MEMBER MERAZ: . I second thét.
{ 5 CHAIRPERSON HART: Sandra seconds. This ié a
1 6 voice.vote for the'NPDES -- just for the NPDES permit.
] 7 Ail.those in favor, say aye. -
1 8 (Ayes)
j 9 BOARD MEMBER MULHOLLAND: Is this taking off —-
| 10 CHATRPERSON HART: This is just for the NPDES
’11 permitvand as proposed with the lafe,and late, late
12 revisiong, not Qith'any aménaﬁent théﬁ woﬁld‘reﬁove the
13 NUM'designétion.
14' BOARD MEMBER HOAG: This document --—
15 CHAIRPERSON HART: The document as you're looking
16 | at it in your binder with late reviéions.
17 ‘BOARD MEMBER MULEOLLAND: The MUN would stand?
| 18 BOARD MEMBER LONGLEY: Yes.
( 19 CHAIRPERSON HART: The MUN applies with respecti"
20 | to this permit and the motion that's on the floor. And'if
21 | the motion doesn't pass, you have én opportuniﬁy.to put V
'22 another motion or ﬁhe‘floor or whatever it is.
23 So we have — yés, ﬁyle.
24 EOARD MEMBER HOAG: Then this dbcuﬁént will Jjust
25 .

sit pending future action?
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CHAIRPERSON HART: Correct. So we have three

1
; 2 | votes for. Any opposed?
i 3| BOARD MEMBER,MULHOLLAND: Opposed.
1 4 CHAIRPERSON HART: Anybopposed? 'We have Soapy
| S and I have voted no. |
6 BOARD MEMBER HOAG: No.
7. CHAIRPERSON HART: Lyle'votes no. So we have a
8] tie.
9 STAFF COUNSEL COUPE: Motion.does not pass.
10 CHATRPERSON HART: Is there an alternative
11| motion? . |
12 BOARD MEMBER LONGLEY: At this point, I'd like to
i3 'aék counsel.and'their Executive foicer what their ' |
14 | recommendation would be.: |
15 EXECUTIVE OFFICER CREEDON:.'What'S my
16 | recommendation?  Well, I caﬁ't recommend to you anything
17 that is not compliant.with_the Basin Plan. Regardless of -
18 .my opinion of it} I canft récommend something that for you’
19| to do that's not legal. And I believe the MUN applies.
20 So that's my only recommendatién is this permit. |
21 I can commit to you.that we will look aﬁ putting.
22 a plan together for.Basin Plan_amendment, but thatfs all I
23 | can offer in terms of any recommendation; "But I cannot
24 recommeﬁd to this Board fo not include MUN in this permit.

25

BOARD MEMBER LONGLEY: I then make a motion that
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‘ 1] we table'this and that we give direction to staff. Those'
i 2 | directions being to pursue other‘solutions to the MUN,
| 3 legai remedies if they do exist.
| 4 BOARD MEMBER HOAG: = Second.
5 CHAIRPERSON HART: Lyle seconds that.
6 But Pamela doesn't understand the direction.
7 EXECUTIVE OFFICER CREEDON: I don't understand
'8 | the motion. I don't know how I can pursue legal remedies.
9 BOARD MEMBER LONGLEY: It may well be'you come
; 10 | back and tell us there are no other legal remedies. There
11 have'been a number of things said today that I would hope
12 | that that could be looked into a little more exhaustively.
13 BOARD MEMBER HOAG: When I seconded the motioi;, I
14 | assumed it was to table this document and direct eﬁaff to
15 explore, as counsel had offered to do earlier, alternative
| 16 approaches to removing the MUN designation. That doesn't
i 17 | mean we're asking for any specific action, except to study
18 [ it and give us a memorandﬁm report.
19 STAFF COUNSEL COUPE: The only option I'm aware
20 | of at this particular time would be through a formal Basin
21 Plan amendment process.
22 EXECUTIVE OFFICER CREEDON: I don't know
23 exactly -— A ‘
j 24 BOARD MEMBER LONGLEY: You interpreted it
| 25 | correctly, Lyle.
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1 CHAIRPERSON HART: He's confirming your
2 | interpretation of'his motion.
1 3 Yes, Pamela.
i 4 EXECUTIVE OFFICER CREEDON:' First, I think we
} 5 neéd to ask the discharger if there's anything that's
! 6 going‘to hold them up from moVing forward 1f they don't
E 7 | have a permit today. This could hurt them. If it's not,
‘ 8 I;m not going to worfy too much about it. i think it's
i 9 thé Chair's discretion. I can't tell you to come up to
% 10 { the podium.
; 11 CHAIRPERSON HART: For ciérification, pléase.
12 I'm not sufe I re-closed the hearing. So I apologiie. So
13| I don't need to_reopen. |
14 MR. LEWIS: Madam Chair, this is Bill Lewis.
15 As far as delaying the permit, one of the
16. benefits that we saw was the City's accumulating mandatory
! 17 | minimum pénaities currently. We are upwards of $800,000
i -18 | in mandatofy minimum pehaities that have been accumulated.
} 19 Those penalties are being applied towards the
| 20 project that we.are constructing. This permit, the CDO,
21 | would have stopped -- essentially stopped those MMPs. If
: 22 | we are talking about delaying the MMPs a matter of months
23 | or even possibly a year because it's been clear that the
24 letter that we received, the ACL -- 1is that the proper
term -— was that all of the penalties are being applied to

25
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1| the project up to the City's commitment for the project.
2 | The City has eommittedAUpwards of ten million dollars
3| towards this project. So as long as that continues, that
4 | the fines would be appliedAtowards the City's commitment
5| of the project, I don't think that we have an objection
6 ] with delaying this permit.
7 ' CHAIRPERSON HART: Right. So there's two
8 different'actions we're taking today: The NPDES permit |
9 and the Cease and Desist Order. So we haven't voted.onk
.10 | the Cease and Desiét Order 'yet. But your point is-well
11 taken It looks like- you need it and looks like you would
l2 llke thlS Board to vote for the Cease and DeSlSt Order
13 EXECUTIVE OFFICER CREEDON: The Cease and Desist
14 | Order isn't set from the permit. They're linked. '
| 15 MR. LEWIS: In the short term, I think the City
lé is okay with delaying this>if this you‘re talking -— our
| >l7_ new prOJect is g01ng to come onllne within a year.
| 18 Hopefully Wltnln a year. And the MMP would stop at that
19 | point in time. | .
20 EXECUTIVE OFFICER CREEDON: The issue.
21 Mﬁ. LEWIS: We wouldvbe in compliance with the
22 current permit. | o 1
23 EXECUTIVE OFFICER CREEDON: The only option we
24 | have, what we would come back with to you, 1is the same
25 permit with a plan for a Basin Plan amendment. You can
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1 | adopt the order today, and we could still come back with a
2 'plan fo you on how we will proceed with the Basin Plan |
3 amendment. It will have the same effect. ..

4 The one thing we'can do is delay adoptihg this -
5| permit until we have the Basin Plan amendment in place,

6 | because that's too long of'a'time period fof this

7 discharger. And.I don't think UtS. EPA would agree with

8 us having that on our backlog. So it's up to the Board to
9 | decide to,delay, but we'll come back with a permit that

10 | looks almost identical to what you have right now. v

11 BOARD MEMBER MULHOLLAND: There waé another

»12 option that we were talking about, which was to.go ahead'
13 | and say thaﬁ wé're gbing to choée -- the Board is going to
14 choose-to.say this is not aAmunicipal water.. And then it
15 | would be sent f—)it could be challenged and go to the
‘16 State Board and come‘baék poésibly'again._ And we might
17 | have to inStitute'it. Buf we could make.a stétement'

18 | that —- T don't think that effects them at all; is that
19 | correct? vThat‘s not correct?

.20 Wasn't that one of the othef options that we had
21 | out here? I know you said we probably would be challenged
22 by.CSPA. It probably would go. to the:State Board. The |

| 23 | State Board very possibly would send it back to us and say
| 24| we had to do it. But we'd be saying we don't think this
25 | makes any senSe; is that correct?
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1 STAFF COUNSEL ‘COUPE: My understanding -- staff
2 can correct me if I'm wrong -- that if, in fact, the Board
3 was to approve the pérmit without the MUN designation/ I
i 4 | think there would be a lot of -- we need to continue ﬁhe
| 5] hearing and staff would have tobrework the permit. It
6 | sounds like there are qﬁite a few things they'd have to
'7 consider.
E{ 8 ASSISTANT EXECUTIVE OFFICER LANDAU: We'd have to
- 8| craft new findings, andvéll of the effluent limits dealing
10 | with MUN would have to be removed. I think this would
11 probably be significant'eﬁoﬁgh we'd probably havé to
12- re—cifculaté the.permit. | |
13 EXECUTIVE OFFICER CREEDON: Our:basic,finding ié‘
14 | that this permit is in compliance with the basin plan. As
15 an Executive Officer, we could not make that finding. = And
16 that's problematic for a permit. I can't advise you to do
- 17 SOmething‘that's not in compliance with the Basin Plan. 1I.
| 18 would love to, but I'can't. | (
19 CHAIRPERSON HART: .Wéll, it looks like the only
20 " other option I can think of ié we can'adopt'the permit,
21 | adopt the CDO, and the dischargér can appeal it. _
22 | BOARD MEMBER MULHOLLAND: Or we can say to the
23 stéff they need to go back énd start Working oh-a Basin
24 | Plan amendment that would involve more water bodieé than
25 .just this one. |
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CHAIRPERSON HART: We can have them do a basin

i 2 | plan amendment. that would include all of the.following -
| 3| all of the five or six Similarly situated sites and see if
4| we can do a group Basin Plandamendment tYpe.thing if the
5 | water bodieé:are similar enongh. Or we can just table it
6 andvf— | |
7 | EXECUTIVE'OFFICER CREEDON: I'm not the basin
8 | planning expert here. But 1if we couid eombine them and do
9 | one major Basin Plan amendment it's always best. But I
10 don't know. I ‘would have to ask staff how they. think we:
'll could proceed with that
12 BOARD MEMBER LONGLEY 'I suggest the discussion
vl3 needs to continue between now and the next meetlng and we
14 get an update where we should go at the next meetlng
15 CHAIRPERSON HART: We need to table it then
16 and --— ' |
vl7 BOARDAMEMBER'LONGLEY:' We have a motien and a
‘18 second. . |
19 | BOARD_MEMBER HOAG: The motion works for that?
20. CHAIRPERSON HART: There is a motion and a second
21 [ to table the permit and direct staff to come back to --
22 ’STAFF CCUNSEL COUPE: And the CDO.
23_ CHAIRPERSON HART: So all those in favor say .aye.
24 (Ayes)
25 CHAIRPERSON HART: Any opposed-? Any-abstentions?
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EXECUTIVE OFFICER CREEDON: .Could I -- we're

tabling it for what reason? What do you want back from me

10
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other than we're going to bring back a permit that pretty
much -- |

‘BOARD MEMBER LONGLEY: Oh, my good engineer
friend over he:e, Lyle, stated it much more eloquently

than I did.

BOARD MEMBER HOAG: Well, counsel had earlier I

think offered to give us more detail on the procedure, the

steps, the work plan, the time schedules on for a
revision, and so that's what we're:askipg. Give us a memo
that lays out the process for revision of the basin plan.
Now, I would have liked to see more discussion of
the option that Soapy juét reiterated, and that is the
Board's determination that an exemption is wvalid and in
effect. If the staff refuses to do that or to discuss it,
I don't know where we go with that. But I would have
liked the same memo to discuss that kind of an‘option.
‘ 'STAFF COUNSEL COUPE: I can Certainly provide a
memo to the Board concerning what steps the Board would
have to.go through in adopting a Basin Plan amendment- It
sounds like'the basin plan amendment the Board would be
interested in'specifically pertains to the similarly
situated dischargers that were idéntified‘in staff's

presentation.
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BOARD MEMBER HOAG: Or maybe others --

STAFF COUNSEL COUPE: I could spin out another
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Scenario for others. I could give the Board a range of
options.

CHAIRPERSON HART: ©Okay. -Thank you. And I
didn't again close the public héaring. But we've taken a
vote, ‘and now I'll close the public hearing on that item I
guess.

1Thank you to the discharger and to our staff for
that very interesting‘issue;

(Whereupon Agenda Item 13 concluded.)
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PROCEEDINGS

CHAIRPERSON HART: This is the time and place for

;a;publicthALLng~LQWQqnsidenggi_adgggipn of Items 24

through 30, however, on the uncontested calendar items,.
but excluding 24 and 28c.

Is it 27 or 28? Are you here on the Von Bargen

item? .
EXECUTIVE'OFFICER CREEDON: Yes, he is.
ASSISTANT EXECUTIVE OFFICER LANDAU: It is 27c.
on his cbpy. I have no idea why. 

CHAIRPERSONVHART: So excluding 24 and 28c. This
includes adoption, amendment;‘and recission of NPDES

permits, waste discharge requirements, enforcement orders,

. Cease and Desist Order recission, and other business as

listed in the agenda.

We know there aré pebple wishing to contest or
discuss 24 and 28c. However, are there any late fevisions
on the incontested items? |

ASSISTANT EXECUTiVE'OFFICER LANDAU: There are no -
late revisions. .

CHAIRPERSON HART: Thank you. I will now-close
the hearing and ask for a motion and a second.  |

BOARD MEMBER LONGLEY: Do we need to do 25

. separately? That's the Cease and Desist Order.

EXECUTIVE OFFICER CREEDON: We can do it in one

.CALIFORNIA REPORTING, LLC
52 LONGWOOD DRIVE
SAN RAFAEL, CA 94901
(415) 457-4417
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action. |
ASSISTANT EXECUTIVE OFFICER LANDAU: We can do

_them all with a roll call vote.

BOARD MEMBER ODENWELLER: -Move_é?proval.
BOARD MEMBER LONGLEY: Second.

CHAIRPERSON HART: I .have a motion by Dan and a
second by Cari. This is a roll call vote. | |
' BOARD CLERK LANFRANCHI: Mr. Odenweller?

BOARD MEMBER ODENWELLER: Aye. .

BOARD CLERK LANFRANCHI: Dr. Longley?

VICE CHAIRPERSON LONGLEY; Aye |

' BOARD CLERK LANFRANCHI: Mr. Hoag?

BOARD MEMBER HOAG: Aye.

BOARD CLERK LANFRANCHI : ~Ms. 'Mera.z?

BOARD MEMBER MERAZ: . Aye.

BOARD CLERK LANFRANCHI: Ms. Hart?

CHAIRPERSON HART: Aye. o

BOARD CLERK, LANFRANCHTI: Motion- carri‘es.l

CHAIRPERSON HART: Moving onto Agenda Item 24,
general waste discharge requirement for dairies and manure
~anaerobic digesters.

This is the time and‘piace for a public heéring
to consider general wasteAdiséharge requirements for
general waste discharge.requirements fér the dairy manure

and anaerobic digesters.

CALIFORNIA REPORTING, LLC
52 LONGWOOD DRIVE
SAN RAFAEL, CA 94901
(415) 457-4417
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This hearing Will be conducted in accordancé with
2 | the meeting procedu;es published with the ﬁeeting agenda.
3. | At this time, evidence should Dbe intrbduced on whether.the
4 ?roposed actions had should be taken. |
5 All persons expecting to testify, please stand at
6 this time, raise'your rightrhand, and take ﬁhe following
7| oath. '
8 (Whereupon ali prospectiVe.witnesses were sSworn.)
9 CHAIRPERSON HART: The total time allowed for
10 testimony and croés—exémination is as follows: Regional
11 :Bbatd staff, five minutes. All of the parties are
12 interested persons and shaii limit thedir testimony to
13 | three minutes.
14 Pleése state your name, address, affiliation, and
15 | whether you've taken the oath before festify;ng.
16 Does Board coﬁnsel'have aﬁy legal issues?
17, STAFF COUNSEL MAYER: .No, I do not‘
18 CHAIRPERSON HART: Thank'you'éo much. We will
19 hbw have staff testimony} o
20 - | (Thefeupon an overhéad presentation was
21 preSented as follows.)
22 SUPERVISING ENGINEER PATTERSON: Good mOrniﬁg,
23 | Chair Hart and members of the Board. |
24 My'hame ié Doug Patterson. I'm a Supervising
Engineer in the Fresno office and also the Dairy Progrém.

CALIFORNIA REPORTING; LLC
52 LONGWOOD DRIVE
SAN RAFAEL, CA 94901
(415) 457-4417




Manager. And I have taken the oath.

This mornlng, we're presentlng a Resolution for a
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’co—dlgester'fac1llt1es.

General Order for centralized dairy manure anaeroblc

digester or centralized dairy manure co—digester
facilities as part of the waste discharge requirement
regulatory program for dairy manure dlgester, and

The program began in December last year with the

Board's certification of a programmatic environmental

‘impact'report and adoption‘of the on-site dairy digester

General Order.
—-—00o—--
SUPERVISING ENGINEER PATTERSON: Anaerobic

dlgesters use mlcroorganlsms to break down blodegradable»

material in the absence of oxygen to produce blogas, which

is methane, which can then be captured and used as an

'energy source.

A manure dlgester uses manure as a feedstock

And a co- dlgester is a digester that uses other dlgestlble

‘material in ‘addition to manure. And dlgestate is the

residual left.after digestion.
| --o00o--
SUPERVISING ENGINEER PATTERSON: The General
Order for consideration'today'would apply to centralized

digesters that receive manure or feed stocksvfrom'multiple

CALIFORNIA REPORTING, LLC
52 LONGWOOD DRIVE
SAN RAFAEL, CA 94901
(415) 457-4417
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1 sources. It has the same basic regquirements as the
2 on~site dairy digester General Order. The different is it

3 has_proyisions_toﬁa;iow for digesters not located on the
4 dairy. They accept feed stocks from multiple,sources.

5 The_proposed Centralized DigeSter General Order

6 is within. the scoée of the programmatic EIR that the Board
7| certified in December. |

8. . --00o—-

9 SUPERVISING ENGINEER PATTERSON:' To-seek coverage
10| under the Centralized Dlgester General Order,-a developer
11 | would submlt a Notice of Intent and facility 1nformatlon
12 report Many of the requested 1tems in the Notice of
13 Intent are components of the CEQA regquired mltlgatlon,

14 monltorrng, and reporting program. The.faC1lltles

15 ,information report includes information'on local

- 16 conditions and hydrogeology and a description of the

17 4d1gester faClllty

.18 A Notlce of Appllcablllty would be issued by the
19 Executlve Officer once staff determines that the Notice of
20 Intent and Fac1llty*Informatlon Report are complete and
21 | the discharger has demonstrated that the facility can

22 | comply w1th the General Order. A Notice of Appllcablllty
23 is the'mechanism by which a centrallzed digester facility
24 | is covered by the terms of the General Order.

-—-00o0--

CALIFORNIA REPORTING, LLC
. 52 LONGWOOD DRIVE
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SUPERVISING ENGINEER PATTERSON: The resolution

1

2 | before you adopts the Centraliied Digester General Order

3 | _and finds that the mitigation, monitoring,Eand reporting

4 program has been incorporated into the General Order in

5| accordance with CEQA. |

6 The Resolution'also contains Findings of Fact and -

7 a Statement of Overriding Considerations, which are

8. requiréd by the CEQA guidelines as part of the project

9 approvai'process. | | o

10 The prégramﬁétic'EIR identified significant and
11 .unavoidable cumulative'impaéts‘for water gquality and

12 | criteria air pollutants, which ﬁhe'Resolﬁﬁion}recognizes.
13_ And the,Statemént of OQerriding Consideration contains the. .
- 14 same economic, legal, soCial; and'technologicai benefits
15 | that were identified in the Environmental Impact.Report.
16 ——00o0-— |

17 SUPE.RVISING ENGINEER EATTERSON: This table

18 | contrasts the way manure is handled under different orders
19 avéilable for dairies and dairy digesters. 'But they have
20 | many similarities: All the General Orders require a

21 | Nutrient Manégement Plan, a Waste Management.Plan, a'Salt
22 | Minimization Plan, and Monitoring and Reporting Program.
23 The General Order and the_geﬁeral NPDES permit

24 | for dairies provide permanent coverage fér dairies that

25

handle only manure generated on site.

CALIFORNIA REPORTING, LLC
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The on-site dairy digester General Order permits

digesters that use on-site manure and that receive
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imported substrates, including manure, from other dairies.

The proposed Centralized Dairy Digester General
Order permits digester facilitates not situated on a dairy
that receive imported substrates, including manure.

Individual waste discharge requirements for dairy

or dairy digester would need to be prepared if a facility

does not-meet the applicability requirements for coverage
under one of the General Orders. All the permits shown bn_

the table allow the export of manure, except if the

¢characteristics or volume change due to co-digestion, in.

which case the person rébeiving the material would need to

be named on the Notice of Applicability or otherwise

.covered under waste discharge requirements.

And that concludes my presentation. I would like

"to recommend the Board adopt the Resolution and would like .

to entér my testimony, the Regional Board file, the

Program EIR, the Environmental Impact.Report, and this

‘presentation into the record.

I would be happy to answer any quesfidns.
FCHAIRPERSON HART: Thank. you very much.

Do we have any Board questions? Yes, we do.
BOARD MEMBER HOAG: Two reasons that I aéked this

item to be pulled from the uncontestéd calendér, consent

CALIFORNIA REPORTING, LLC
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calendar.

One is I don't think a program of this importance
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and magnitude should be on the consent calendar. It needs

to get recognition and some public exposure.

‘And. the second was that since I came on the Board
aftér most of the béckground work had been done on
developing these things, I wanted a clearer picture of
exactly what you showed on the iaét'slide, the
relationéhip among the différeﬁt pieces of the puzzle.

And Doug's presentation has done.that very well. So that

“essentially answers my question and concern.

Just a quicky. ‘I think one of the slides4Was

~defining co-digestion, ‘and it listed the other materials

as food prdceSsing and other ag material. What happens if
someone wants to co—digestAother kinds of méterial? Is it
covered by this order? _ | |
SUPERVISING ENGINEER PATTERSON: Yes, it would be
allowed. | | .

BOARD MEMBER HOAG: So it's not limiting it to ag
waste or food waste? - | |

SUPERVISING ENGINEER PATTERSON: No, sir. Those
were examples. | -

BOARD MEMBER HOAG: Thank you.

SUPERVISING ENGINEER PATTERSON: Thank you.

EXECUTIVE OFFICER"CREEDON: I think there are .

CALIFORNIA REPORTING, LLC
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some restrictions.

SUPERVISING ENGINEER PATTERSON: There are
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restrictions on what can be taken in for -—- it has to be

biodegradable and has to contribute to the digester
process; | |

YEXECUTIVE OFFICER CREEDON: T don;t think it can
contribute“biosalts.

SUPERVISING ENGINEER PATTERSON; Right.
Hazardouéiwaste, high salinity waste.
“ CHAIRPERSON HART: Yes, Carl.

BOARD MEMBER LONGLEY: You can accept; is that

correct?

SUPERVISING ENGINEER PATTERSON: Yes.

BOARD MEMBER LONGLEY: .Fats, oils, and greases,

which used to be a commodity, by the way, that people had

to pay to get rid of. . And today, it's a hot item.

This iS'important. Andvsince yoﬁ gave ﬁhé
presentation and likewise,'i thank you for a very:
enlightening-presentatibn[

- The centralized digester fécilities I think are

an important component as we go forward trying to address

~this issue of how to make digester operations‘sbmething

that is one of the important tools in handling dairy
biosolids. We have tdAlook’at scale. And, oftentimes,

the individual dai:y, we don't have the scéle we need to

CALIFORNIA REPORTING, LLC
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be able.to make the operation something that's functioning

in an acceptable manner both from 'an economic standpoint
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_and. from_ a water quality standpoint.

So thank you for a good job. And I think this,
as I said, is going to be an important tool as we proceed
down the road.

I mentioned earlier in my statement about the

. Department of Food and'Ag, Karen Ross, to be specific,

Secretary there, and others pushing'this isSﬁe noW? and I

think we're going to see a lot more action iﬁvthe‘near

future. | |
CHAIRPERSON.HART:- Thank you'éo‘much.
SUPERVISING ENGINEER PATTERSON: Thank youg

CHAIRPERSON HART: I will now -- I don't believe

you guys have a closing statement; "correct? Do you need

to make a closing statement?

EXECﬁTIVE OFFICER CREEDON: We didn't receive a
card. | |

CHATRPERSON HART: There's no cards on this item.

EXECUTIVE OFFICER CREEDON: I just would like to
point'outy because I know Membér Hoag asked this to be
pulled. And When,we were developing the Progrémmétic EIR.
and really actively engaged in developing the initial
order, we had multiple staff presentations on it, which

you were obviously'not here to have.
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__was_a need to _have a special hearing on this item since

11

CHAIRPERSON HART: Extensive.

EXECUTIVE OFFICER CREEDON: I didn't feel there

the Board had heard so much about digesters previously.

So I apologiie. ‘But I would hope that your
comment on uncontested calendars, if we were to pull
everythinq to contest it; we'd have a week Board meeting.
So —— a week—iong Board meeting just to hear all the
items. | |

So I would hope somehow I can get an indication

from the Board when you feel an item is important enough

that we need to —- because luckily‘Doug_and Clay and David

were able to puli together  this presentation yesterday

basically for the Board. .And so that's —-- it's not that

we can't do that, but we do like to put a little'mofe'
fhought into our presentatiohs than last'minﬁte like that.

CHAIRPERSON HARI: And that wés an excellent
preéentatibn;

I think Member Hoag is new. And so from a

. functional perspective of the rest of the Board members,

we're well‘awaré that if we have concérns régarding_a
consent item, we try to givé staff a heads—-up immediately
upon.receiﬁt of our agenda packets, which is usually aJ
weék—and—a—half to two weeks out, which we appreciaté. We

typically have that handled., Not a concern, I don't
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think.

"BOARD MEMBER LONGLEY: Are you going to aék for a
_motion?
| CHAIRPERSON ‘HART: Yes. I'm going to close the
hearing and ask for a motion.

‘BOARD MEMBER LONGLEY: I move approval.

CHAIRPERSON HART: And a second?

BOARD MEMBER HOAG: Second.

CHAIRPERSON HART: And this is a voice vote. ;All
those in favor:say aye.

| (Aye85 |
CHAIRPERSON HART: Any opposed?
Any abéténtions? |
 The motion carries. Thank you very much.

We will now move on to agenda =—- uncontested, now
pulled Item 28c‘regarding the Von Bargen Ranch septage
disposal facility in Glenn County. '

| This:is the time‘and placé for a public heariﬁg_
to consider this maffér.._This hearing will be conducted-
in accordance with the meetihg procedures published with
the meeting agenda.

At this time, evidence shouid be inﬁroduced on
whether the proposed actions should be taken. All persons
~expecting to testify, please stand at this timé, réise
your right hand,‘and take the followiﬂg oath.
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(Whereupon all prospective witnesses were sworn.)
CHAIRPERSON HART: The total time allowed for

_testimony and cross—examination is as follows: ~Regional

Board staff, five minutes. _Ahd all other parties are
interested‘persons and will be permitted to speak for
three minuﬁes,

. Please state yourbname, address, affiliation, and
whether you've takén the oath before teStifying,

| Does Board counsel have any issues at this time?

STAFF COUNSEL COUPE: None at this time.

CHAIRPERSON HART: Thahk yoﬁ. You're done, sir, .
sweéring in. Thank you. | |

We will nbﬁ have testimonyiby staff.

'SENIOR ENGINEERING GEOLOGIST CASH: GOod'mOrniﬁg,
Madam Chair, members of the Board. My name is Greg Césh.
I'm Senior Engineéring Gedlogist in the Redding office. I -
have taken the oath.

I don't have a presentation. for this, bﬁt I will
provide you some background iﬁformatibn.

This proposed facility is a.40—acre seépage
facility in Glenn County. This item -- or this facility
is unregulated, so we‘propose this permit, which we have
discharge prohibitions, specificatioﬁs, limitations, and
along with the monitoring, groundwater monitoring,

effluent monitoring, and land application monitoring.
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' This’order contains a very fast-paced groundwater
monitoring program. . We have a. three-month window for the

wplan;::isnbmittalio_fi_aiplan‘s,j.,thonths;toﬁget*theiwellsvin

and nine months to promide us information.

We do have information from the on-site
groundwater.wells, and we don't see impact from them. Bnt
we need a little bit more information. And so this order -
‘we're proposing.this very fast-tracked groundwater
monitoring to give us more information than'what_we have
'in the_record; |

CHAIRPERSON HART: Why do we need it so quickly?

SENIOR»ENGINEERING GEOLOGIST CASH: We're not |
‘wanting to put groundwater monitoring two, four, five
years down the roadi Thisifacility has been operating
over-50lyears We can't wait to get'the information. We
have some information from, like) two samples, but.we need
a lot more information "And we don't want to wait three
or four years down the road to get it So we're going —-
and the discharger has no problem w1th the fast tracking
the groundwater monitoring.

 EXECUTIVE OFFICER CREEDON: 1I'm sorry. If we
could have a two-minute break. I need to consult with Bob
and Greg on how this item got to the nncontested calendar
in the first place.

CHAIRPERSON HART: I was asking the same
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1 question. Thank you.  Let's take‘two‘minutes;A

12 (Whereupon a recess was taken.)

3  EXECUTIVE OFFICER CREEDON: Ms. Hart, it appears

4- that when this permif was issued for consideration, we did

5| receive timely comments from Norcal Environmental

6 Solﬁtions, which I believe this geritleman is part of, in

7 conteeting this permit.' Apparently, this site is a

8 | competitor or something of his.

9 We responded to comments and notified them thet
10 | we werelmoving fofward with this item. It was puf‘on the
11 uneontested calendar. The Board has not had a chaﬁce -

“12 we don't put hard copies in your égende package on many;of
13 fhese. And you-haVen't had a chance‘to see the comments
14 in-respoﬁse to comments. So I'm going to reeommend.that
15 lWe just hold this Qver to the neﬁt meeting’so we can do
16 | the proper. —— allow the Board proper tiﬁe“to review the
17 | document for this item. | _

18 CHAIR?ERSON HART: Thank you. bkay.‘ So the

19 Norcal septic folks are clear on this issue, this‘item

20 will be ?laced'for a hearing at the next meeting for the
21 Augﬁst meeting. And we apologize for any inconvenience.
22 | 'And so this item will be continued. Thank "you.

‘23 MR. CUTSHALL: Thank you(forﬂyeur time.

24 CHAIRPERSON HART: We will move on to agenda item
25 18 regarding non-representative -cyanide laboratory
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results.
At this time we will receive a-présentation

_from -- we'll receive.a presentation on the

non—-representative cyaﬁidé laboratory analysis results.
‘This is an iﬁformation item only. No action.will be.
taken, although Board may ask questions of staff and
provide guidancé or direction as it sees fit.
| Following the presentéﬁion,.interested parties
will be allowed three minutes to éddréss the Board. And
we will now hear from Ken: | |
ASSISTANT EXECUTIVE OFFICEﬁ LANDATU: Good
:mornihg; For the record, Keﬁ'Léndau, Assistant‘Exécutive
v Officer wiﬁh the Board's Rancho Cordova office.
(Thereupon an Qverhead-présentatioh was preSented
as follows.) | |
ASSISTANT.EXECUTIVE'QFFICER LANDAU: This is an
informational item. 'It's really here‘for two reasons. We
héve been working with the dischargers and most recently
CVCWA on dealing with.éome,laborato:y analysis'iésueé
regarding cyanide. 1It's coming to you at this point both
to alert you of the issues. |
‘We'have esSentially completed our techniéal work
up to this_pointL And this will be an issue in a number
0of future NPDES permits and potentially enforcement

actions. So we wanted to let you know of the technical
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1 issues,.although,thé specifics will come with éach
2| individual action. |
3. We él%Qwhad_IhiSwID;SDiiCinaﬁy‘QQmmen$EW£LvaLthw_
4 public on the isSue, and we feceivéd noné. I'd Sent
5| things out earlier qnd‘received informal comments, but
6 nothing'épecific on this. |
7 ~—00o0——
8  ASSTSTANT EXECUTIVE OFFICER LANDAU: Cyanide is a
9 naturally—occurring éompound. It's in our bodies. If you
10 | go to a péach tree, take peaches off, suck on the peach
11| pits, you may get sick or die from cyanide poisoning.
'12 Ifis out.in the en&iroﬁhent. -
13 If is also a cqmmonly-used‘manufaéturing'
14 ,chemical. ‘It's toxic to humans.
15 - There is a drinking water standard, among'other'-
16 standards. And it is also toxic to aquatic lifé. And the
17 ] CIR contaiﬁs chronic éﬁd acute limitations.. I just put a |
18 | couple limits up here.: | |
19 Siﬁce it is-a CTR compound and is toxic to human
20 ahd aquatic life, it is a compound that is included in
2i routine screens for NPDES facilitates. So we get a lot of
22 | cyanide data. | |
23 .——oOo-—
24 ASSISTANT EXECUTIVE OFFICER LANDAU: .There is a
25

U.S. EPA-approved test method under the regulations. We
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should only be Using EPA-approved test methods for NPDES

1
2| permit use.
3 BeCause;sgme_iorms_giﬁcyanideﬁbﬁEﬁk,danhﬁaadily,'
4 if the analysié is not started within 15 minutes of
5| collection of thé sample, it must be preserved by
6 increasing the pH to greater than twelve.
7 _ Cyanide 1is reported in a lot - of treatment plant
8 effluehts that has resulted in effluent limits in NPDES
9 permits for'some treatment planté. In some cases, the
10 | concentrations of the cyanide are high énough that there
11 afe Compliancevschedules in .the permit. And‘there is thé
12 | potential for enforcement aétibn agaiﬁst permit
.13 violatidns. |
14 Soﬂbegause we weré putting cyanide standards and
15 | time schedules in permits,-abnumber bf treatment plants
16 started studies trying to find out why they have cyanide
17 in their effluents, where it was coming from to look at
;8 source control treatment of basicaiiy the standard |
‘19 procedure for deaiing_with a new chemical..
20 But,as they started to do thosebstudies,.théy
Zl 'started:to_find some very odd results_coming Quﬁ of their
22 | analyses. And that's what I'm going to talk to you about
23 | briefly.
24 The dischargers,»again, fairly'roﬁtinely when
25 | there is a new chemical. They were coordinating with the
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1 'Regional Board staff. I was working with Vacaville a
2 number,of.yéars ago. In'SOme_Cases, they actually set up
3 at_their treatmentﬁplanLs,LhgﬁaQuingnLﬁLgﬂgggdggLﬁgyanidéf
4 analysis. This is not something normally done at a
5| wastewater treatmént plant lab. In at least one case in
6 this region, the lab was certified.
7 I'm really only going fo be talking about,Region
8 5 labs and treatment plants, but there is a number of
9 | other treatment planté in-soutﬁern California and
10 | elsewhere that have been involved in this equivalent work.
‘11 | And it's part of the daté.set we're looking at. .
12 'What_the.labs, treatments planté; basically did
13 was to split samples. You take aléample. You.run it at.
14 | your lab within the 15-minute test periodAto see'what the
15 unpréserved sample fesults are. . Ahd then you preservé the
16 sample and ruﬁ that Split samplerandléompare'the results..
17 CVCWA has codrdinated the.technibal papers on.
18 this, one of which is in your agehdé. And the bottom line
19 is_that it was found‘thét for some of the samples the
20 pfesérvation increases'the-reported concentrations of
21 cyanide... _
22 EXECUTIVE OFFICER CREEDON: Can I clarify.
23 something? You don't take the sample, run the analysis,
24 | and then preserve it. You split the sample, and one is
25 | preserved and one -- | | |
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ASSISTANT EXECUTIVE OFFICER LANDAU:. Correct.

2 ——oOQ——" _

'? A S,SlSiANI_EXE,C,U,IL\LEWOEFJ‘C_E‘RWLAND,AU_.:_;T,h,.i_swi,s_vaa,rvtm
4| of one of the pieces of paper that's in your agenda. The
5| data from the Roseville treatmeﬂt plant:is on the top. On
6 the left are the unpreservéd samples. And on the right

7| are the equivalent samples. The split sambles run with

8 'préserve.i You can see that'many, but not all of them, are
9| raised.

10 Ahd for Vacaville, it's even more dramatic. Oon
11 | the left, the unpreserved samples. And on the right, thé
12 samples that were preserved coming with much‘higher

13 repdrted vaiUes; Makes a lérge difference'és‘to whether
14 | you're in compliance or not and whether we're ﬁaking

15 enforcémént or not. |

16 | ——on-—. _

17 ASSISTANT ExECUTiVE OFFICER LANDAU: We can't

18 ignore this iséue, because there is a prdblém-With the

19 | technique. Cyanide is‘toXicvto human and agquatic iife.

20 | It 1is but theré and can be pfesent in toxic .

21 | concentrations. And so it is a serious issue ifyit is

22 | actually there. The énalysés being submitted to us are in
23 accordance with legally approved test methods. However,
24 | we can't ﬁell you necessarily which partiéular analysis 1is
25 | right and which one is‘wrong.‘ |
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'On the flip side, if we just accept all the data,

1

2 | we may be'requesting dischargers to do studies, looking

3. for someihihgﬁihai_mayinoi*beﬁxhere+ﬁggnatpugiﬁixgaiwgﬁj

4 facilitates or do source control for something that isn‘tv

5 there, which is a lot of time and money for the discharger

6 and a lot of time er'staff and Board'mémbers.

7 CHAIRPERSON HART: And which, of course, this

8 | Board would not support 1if it makes no.scientific sense.

9 ASSISTANT EXEﬁUTIVE OFFICER LANDAU: This Boérd
iO would not be hap?y with that_situation,v‘And that's-Oné of
'11 the reasons we're telling you this is if wiilfprobably be
12 | coming up in fptufe permitting issues. A lot of.the
13 | permits with cjaﬁide limitsAhad five—yeaf time‘sqhédules
14 in them,vand the period of the.five—year timé schedule is 
15 running; Sd,it’s likély to be an issue for some permits;
16 not all by any means. But some permits'ahdvenforcement
17 éctions coming before ydu;

18 | | . ‘——00o0—-

19 ASSISTANT EXECUIIVE OEFICER LANDAU: So there are
20| some alternativeé. Under éxisting :egulétionv—— U.S. EPA
2i regulations, there isvan alternati&e test procedure, which
22 can be approved that would resolve this. ‘However} |

23 basically, you need a nearby laborétory and do a

24 comparative study, whichjin mbst casés there is not a lab
) , . , .

nearby within 15 minutes.
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1 | CHATRPERSON HART: This is like a pH temperature
2 problem. | ‘
3 ASSISTANT EXECUTIVE OFFICER LANDAU: Same type of
4 issue we'll be talking about later today. And it's an
5 expensive process, one that is>really out of resources,
6 | both technical and economic, for most of our dischargers.
7| And that's a big reason CVCWA has beeh working on a
8 coordinated effort. ‘We have a number of coordinated_
9 | studies of progress-with;évCWA.
10 Nationally, ‘U.S. EPA fer cyanide lab procedure is
11 being revised. However, it is part of —- and that
12 | revision will probably take care'of the problem However,
13- it is part of a packet of lab analy51s changes. That's |
14 been moving along slowly. So I can t tell you whether
15| it's going to pop out fairly soon or ever. . That_ls not,4f
16 | we talked with EPA and they're aware of the issue. It's a
17 | national, not just a Reglon 5 issue. |
18 What we have been doing and what we w1ll.cont1nue'
19 to do untll we get some better resolutlon is a
20 case-by—~case evaluation for each permit and enforcement
21 | action. Looking at the data; all the QA/QC we normally
22 | 100k at and frankly looking at the likelihood of a cyanide
23 | problem at that loaation._ But that will be a case-by-case
24 determination, best professional judgment that we'll have
25| to be making recommendations for you. . |
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And that, frankly, is the end of the

-presentatien. ‘Just to let you know what's going on.
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CHAIRPERSON HART: - Thank you, Ken.

So it sounds like Vacaville was studying -- is

"completely sepafate and apart from most other wastewater

treatment plants, because:they have an on-site lab
certlfled to deal with this issue or to address 1it.

ASSISTANT EXECUTIVE OFFICER LANDAU: Rosev1lle
also set up a lab, and there are peoble’here who know
vastly more about the details about these studles than I.

CHAIRPERSON HART It's not just a functlon of us
saying to.those POTWs that don't have on—81te»labs and
they are technically I guessbp:eserving ﬁheir cyanide and
then testing their Samples and then testing it for
cyanide? _ Ar

: ASSISTANT EXECUTIVE OFFICER LANDAU: - Sending Iﬁ-

to an off-site lab. -

CHAIRPERSON HART: We caﬁ't-just say there is no
cyanlde here because it was preserved, that's your point.

ASSISTANT EXECUTIVE OFFICER LANDAU Yes.

CHAIRPERSON HART: We don't know and we can't
just sluff it off. | |

ASSISTANT EXECUTIVE OFFICER LANDATU: Correct.
Even asbjou sawToﬁ the slides earlier that even the

unpreserved samples were showing cyanide concentrations.
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. . CHAIRPERSON_HART: Okay. Does anyone have

24

So lower and perhaps not a problem. But again, it's not

an easy situation we are in.

guestions for Ken right now?

Seeing none, I do have aicérd from Debbie Webster
for CVCWA.

MS. WEBSTER: Thaﬁk you. Good morﬁing, Chair
Hart and members of the Board. |

Debbie Webster, Exécutive,Offiqer for the Central
Valley Clean Water Association.

I do want to thank staff for working with us on
this issueias we try to move forward to address f—-to find
that balance of that true inférmation‘as to whethér or not
thié is.an artificial problem or if it ié a true prleém.

'~ And just to let you know if you have questions,

“we do have our technical exporté in the audience so they

can ahswerla lot of.those.

I first waﬁted to stayithank yéujfor working on
thét. And it is very important that the'informafion be
considered as we move forward so that we're not makind
POTWs.build expensive tréatment options for something that
doesn't exist and is not a reai.problem. And we realize
the difficulty of this situation right now. We alsé
realize that there is not a. lot of options.

And I did want to add one thing to what Mr.
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1 | Landau said is there are a lot of treatment plants that

2| cannot do thé‘15 minutes,“eVen if they‘coﬁld certify their

3 labs¢“;Eorﬁexample;ﬁpurviargesL;LLQanggﬁﬁiggiL;Ly in the

4 fegion,.it takes 20 minutes for‘them to get from their

5| collection point to their lab. i

- 6 CHAIRPERSON HART: Is that Sac Regional?

7 MS. WEBSTER: Sac Regional.

8 There is othef agencies within the stateée that are

9 | barely able to make it in'15 minutes. And one.that I knéw

10 | of in Santa Rosa that'isvtrying to change it becaﬁse they
.‘11 had personnel that got into an accident."So'it‘s a safety
'12 issue alsd. It's Jjust légisticélly we don't‘knbw wheére it

13| is. |

14 So we're hoping that EPA is going to move on
15 | this. We don't know how and when it<is.something that is

16 probably less'than‘a page.wofth.of changeé in-a 130, 150

17 pagé documeﬁt on labOratdry changes. |

18 Butbin the meén time, we appreciaté‘staff working

19 | with us and appreciate you'using.best professional |

20 judgment iﬁ order not to force ﬁnnecessary changes.

él | So I'd be happy to answer any‘Questions or have
22 | our technical experts to answer any questions you may

23 | have.

24 CHAIRPERSON HART: Thank you, Debbie.

25 Does anyone have questions right now?
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EXECUTIVE OFFICER CREEDON: I have a question,
because I'm not as familiar with EPA's methodology or

appnaachﬁfgr_alLernarjjua_merhpdﬁJV‘ﬁL,dgfhngwﬁthﬁ_ﬁgdgjji

10
11
12
13
14

15

16

17
18
19
20
21
22

23

24

25

regs say use these, unless otherwise approved by the
directpr. |

| So is there anythingIWe can work with Alexis on
in the interim to try to get a letter acknowledging this
issue so we can do‘something in our permits about it, or
not? I don't know how rigid the approvél proéess is.:

MS. WEBSTEﬁ: We've spent a lot of time talking

ébout that.is what’can we do and didn;t reaily seeva good
out on this at this point. | | | |

EXECUTIVE OFFICER CREEDON: 'So there's specific

"protocol that has to be followed to have an alternative

method approved,_and there is no variance away from that?
Have we engaged EPA on this at all? Have they been in our
meetings?

ASSISTANT EXECUTIVE OQFFICER LANDAU: EPA has been

-in meetings and I received informal comments from them.

EXECUTIVE OFFICER CREEDON: Okay._ I don't know
how muchII can help: . ‘

CHAIRPERSON HART: Yeah, Carl

BOARD MEMBER LONGLEY: Probably very litﬁle,
although a letter to EPA would be good method. For a

number of years have even —-- it seems compleéetely obvious
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on what changes should be made. I'm very much aware there

is all kinds of opinions and it's very difficult to move

;ihoseﬁaciiops;qyickly.

CHAIRPERSON HART: And, Ken, you said this was a
function of a number of other potential changes to the
regulations that cyanide is going —-- it's not just a
c?anidé issue or the testing method‘for cyanide and that's
maybe what's bogging things down? | ‘

ASSISTANT EXEéUTIVE‘OFFICER LANDAU: . It's
iﬁgluded in é number of changes. I éan't tell you which
partiéular,one may bebbogging them down.'.Yoﬁ've probably
watchéd the,néws{ as:we have. They‘are‘certain budgetary'
issues. at the federal level too, so they probably won't
haVe an abundance of staff to do these things.

| EXECUTIVE OFFICER CREEDON: 1It's a rule-making
for them. If you would  like, we'could at least draft a
letter to Alexis on behalf of the'Board“
| CHAIRPERSON_HAR&: - I think that's a good idea.
Thank you.
MS. WEBSTER: -Thank'you.v
CHAIRPERSON HARTQ We don't have any specific

technical questions right now. But thank you to the

" consultants for coming.

If there is any additional discussion, Board

members, or gquestions —-- seeing none, we're going to move
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on to Agénda Item 19, municipal and domestic water supply

beneficial use in ag drains. This is an informational

__item

At this time, we will receive a presentation on

this issue. Board may ask gquestions and provide guidance

to staff as necessary. Any comments on beneficial uses .
that are specific to.either'LiQe Oak or the Williams item
should be held until those hea%ings later.in'the agénda.

B Fbilbwing.the sfaff presentation, if there are
any interested‘parties who wish to spéak, please submit a
card'énd &ou'll:be given threé minutes.

And we'll how hear from Ms. Diana.

BOARD MEMBER ODENWELLER: Kate, before we‘gone'
on, if we are going to draft a ;ettér, can we consider
putting nine signatﬁre line on it and having fiye
éignatures attached?

EXECUTIVE OFFICER CREEDQN; That's up to the
Board. | | ' | |

CHAIRPERSON HART: If you want Pamela to do it

‘thHat way, then sure.

EXECUTIVE OFFICER CREEDON: Do I put five or Jjust

one?

CHATIRPERSON HART: 1Is that what you want?
BOARD MEMBER ODENWELLER: If we had four

blanks —--
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- 25

1 EXECUTIVE OFFICER CREEDON: Oh, ' I see what you're
2 saying. I don't know if Alexis.has any sway bver Go&érnor
3 BL@@;. | |
4 CHAIRPERSON HART: No, Alexis doesn't care.
5 BOARD MEMBER LONGLEYi I can syﬁpathize with Dan,
6| but I don't see tﬁe benefit.
7 CHAIRPERSON HART: Go ahead, Diana.
8 (Thereupon an overhead presentation wés
9 ' presented as follows.) .
10 NPDESVPERMIT PROGRAM MANAGER MESSINA: Ggéd
11 morning,‘Chair Hart and members'of the Béérd. I'm Diana
12 | Messina. 1I'm the NPDES Permit Program Manager for the-
13 Central»Valley region.
14 — "And this item is here beforelydu per your request
15 | from the last Februéry Bbard meeting for additional Basin“
16 Plaﬁning information to address reguirements and NPDES
17 'perﬁits'regarding the protectioh‘of the municipal and
18 doméstic éupplyluseiin receivihg wateré within the regioﬁ,
19 and 1in pafticular, within the Sacramento—San Joaquin River
20 | basins. |
21 Our intention 1is tb provide genéral information -
22 for future permitting actions. We.hope this quick
23 overview will addresé many of your questions. A detailed
24' staff repbrt has been provided in your agenda package.
. We also have Betty Yee here. Betty is our Basin
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1 Planning expert for our'region -

2 —-—00o0—-— ‘

3 NEDES_EERMLI_ERQGRAMﬁMANAGERﬁME&&LNA;gg:;gandﬁLaW_w,

4| available to anéwe: any questions.

5 We use the acronym MUN for the'municipal domestic -

6 supplylbeneficial use, which is formally defined as the

7| uses of water:for community, military, and‘individual

8 | water supply Systéms. |

9 ——00o--

10 NPDES PERMIT - PROGRAM MANAGER MESSINA: MUN is not

11 liﬁited to only driﬁking water. It includes.use of water
:12 - for sdeeringvand bathiﬁg, cooking, and other household

13 | uses, sﬁéh as cleaning and washing. | |

14 o00-- | |

15 NPDES PERMIT PROGRAM MANAGER MESSINA: The MUN

16 | designations to receiving waters in our permits is per the
+17 | Basin Plan. The Sacramentb—San Joaquin‘River Basin Plan

18 spélls but three avenues fér how MUN is applied to our

19 surfade-waters. | |

20 ——000—-

21 NPDES PERMIT PROGRAM MANAGER MESSINA: The first

22 | avenue is through the identified Water‘bodies'listed in

23 | Table 2-1 of the plan. Table 2-1 specifically identifies

24 the‘larger water bodies in these basins and their uses.

25 There afe water bodies in the table that afe
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1dent1f1ed to have the MUN use, and there are water bodies

1
2 spe01flcally ldentlfled to not have the MUN use.
3 —-000—-—
| 4 NPDES PERMIT PROGRAM MANAGER MESSINA The second
5 | AVENUE in which MUN is designated to our waters is through
6 | the tributary rule. The Basin Plan reads, "The beneficial
7 | uses of any specifically identified water body listed in.
8 | Table 2—l;appiies to all the non-identified water bodies
9 that are tributary streams." | | .
10 -—00o0--
11 NPDES PERMIT PROGRAM MANAGER MESSINA l‘The third
12 avenue 1s through the Basin Plan s 1ncorporatlon of the
13 State WaterABoard‘s Resolut;on 88-63, the sources of .
14 | Drinking Water Poiicy( which épplies the MUN use to all
15 | water bodiesAwithih the basins that are«not‘specifically
16 ‘identifiea in Table'2—i.
17 . ——oOo—f
18 NPDES PERMIT PRdGRAMIMANAGER.MESSINA: . The reason
19 | this is an issue is because we have a number of permits
20 ‘for small communities which prescfibe or wili'propose to
21 ptescribe effluent limits to protect the MUN use in the
22 receivihg waters that include agricultural drains or water
23| bodies modified for‘ag operation purposes. These include
24 | the Cit& of Colusa and the City of Williams permits, which
- 25 | were both adopted in 2008; the City of Live Oak and the
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City of Willows permits, which are both on today's agenda

package for renewal; and the City of Biggs permit, which
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- wAwwlll_havevavproposedﬁrenewai_io;youﬁihwihewneé:_furgrfbgﬁ_ﬁ

All the existing permits require.tertiary

treatment and nitrification for protection of direct human

bodily contact and agquatic life in the waters, since we
must maintain these waters to be fishable and sWiméble in
accordance'to-the Clean Water Act.

Unfortunately, thesé pefmits did ndt all
consistently apply the MUN_use as directed by our Basin
Plan. | | . | |

-—00o0—-

NPDES PERMIT PROGRAM MANAGER MESSINA: Now as we

‘are renewing these pérmits,.to include protection for the

MUN use, the dischargers are having compliance issues. -

And they're lobking at further upgrades in ordéf to comply

with»new.effluent‘limitsifor'nitrate, arsenic,

trihalomethane, aluminum, iron, manganese, and methylene

blue active subsﬁance, which is a long word for basically.
detergents.
-—00o--

- NPDES PERMIT PROGRAM‘MANAGER MESSINA: Here's a

~map of the Sacramento watershed where these'COmmunities

are located. The communities are shown in yellow and the

yellow stars are their location of discharge.
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This is a busy slide and intentionally used to

show how there is a combination of MUN and non¥MUN water

"10
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bodies jgmponeﬁ4irschargﬁa_iloytqoatjrar_InrtheajniddlﬁrJlivthe

slide is the Sacramento Rlver, which 1is listed on Table
2- 1 to have MUN.

We also_have two major ag drains, the Colusa
BasinvDrain and the.Sutter'Bypass shown in orange. And
these two water bodies are specifically identified in
Table 2-1 to not have.MUN¢

All these communities discharge into small ag

'dralns or natural water bodles that are trlbutary to these

major’ ag drains. However, due to the sources of Drlnklng

Water Policy, they have the MUN use.

_'_OOQ__

NPDES PERMIT PROGRAM MANAGER ‘MESSINA: The

- Drinking Water Policy contains exceptions. There are

exceptlons for surface and groundwater bodies that are:

High in sallnlty, which is 1nd1cated by a high
total dissolved solids concentration in the water;

Water bodies that have contamination to a level
that.is not reasonably treatable} |

And water bodies that do not have enough flow to“

supply a well with an average yield of 200 gallons per

day.

We also have exceptions for surface water bodies
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that collect or treat wastewater or storm water, ‘and of

most importance for this discussion, that have a primary

—-o00o——

NPDES PERMIT -PROGRAM MANAGER MESSINA: I'll show
you a few pictures here so yoﬁ're not just looking at
print.

Here's an example of a'water'body that may fit
dne of the exéeptions.' This is thelconstructed‘ditch that
receiveé the City of Williams wastewater. The .ditch
proceeds to drain into é,natufal stream that then drains
into the Colusa Basin Drain. | |

;—600—— _ ‘

NPDES PERMIT. PROGRAM MANAGER‘MESSINA:‘AHere's
another example. This constructed_ag drain receives the
Cityjothive Oak wastewater treatment plant effluent which
ﬁroceeds to flow through furthér'doWnstream canals prior
to‘flowing into the Sutter Bypass; | |

| | ' —-—00o0--

NPDES PERMIT PROGRAM MANAGER:MESSINA# And this

is.the ag drain that receives the City of Biggs wastewater

treatment plant discharge. This discharge also ultimately

' flows into the Sutter Bypass.

NPDES PERMIT PROGRAM MANAGER MESSINA: When
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| _identify the specific water bodies that meet the

35

adopting the Drinking Water Policy in 1988, the State

Water Board anticipated that the Regional Boards would

exceptions in their Basin Plans.

The Central Valley Water Board incorporated the
policy into their 1989 second edition of the Basin Plan.
At this timé, the Regional Board did not identify specific
smaller Water_bodies that éhould be excepted from the
policy. |

Therefofe, the Basin Plan implements the Drinking.
Water Policyvusing a'blankét apéroach fof-any water bodies
not specifically'identified.in Table 2-1. ° We dé not héVe
an option of nhot protecting these sbéll water bodies for
MUN in our permits/ even if the use may not be taken
'placé.‘ It is a u;egthat héslbeen designated, andbwe must
go through a Basin‘Plapning pchess'prior_to‘rémoving that
protection from our permits. |

| ~—00o—=-

NPDES PERMIT PROGRAM MANAGER MESSINA: We have é
recent exampie of an exception to the‘Drinking Water
Policy per a 2002 State Board Order referrea to as the
"Vacaville Order." | |

-—o00o——.
NPDES PERMIT PROGRAM MANAGER MESSINA:. In 2001,

the Regional Board adopted an NPDES permit for the City of
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_wastewater and stormwater, the tributary to New Alamo

36

Vacaville's municipal treatment facility that discharges

into;Old-Alamo'Creek, a water body solely-conveying

" Creek, Ulatis Creek and the delta; which have the MUN use

designation.

'Although the Régional_Board then'héd similar
concerns, as you do now, in applying MUN to receiving
waters that'clearly fit the criteria of an excéption, the

Vacaville permit was adopted to include effluent limits

protecting the MUN use in 0Old Alamo Creek.

"——o00o--

NPDES PERMIT PROGRAM MANAGER MESSINA: The permit .

‘was'appealed to the State Board and the State Board

adopted the Vacaville O;der, in.which it found that the'
Regional Board had designated MUN thrbugh a blanket
apprdach for these unidentified water bédies in its Basin
Plan. - Now that the water bodies are designated MUN, the
Regional Board must amend thg.Basin,Plan po address
changes to that designatioh.‘

—-—00o0—--

NPDES PERMIT PROGRAM MANAGER MESSINA: Before

continuing, I'm going to give a gquick crash course on

basin planning, the same crash course that Betty here has
been giving me for the last two months.

There are basically three steps that must be
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taken for a Basin Plan Amendment. And as I explained

this, I wiil be specific to addressing the MUN use in ag .
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The first step is to demonstrate through water
quality and flow monitoring and»ofher historical
information that theée wéter bodies were designed or
modified for the primary purpose of cohveying or holding
agriculturai drainage or any of the other ekceptions in
the pdlicy. |

-—o00o-—-

"NPDES PERMIT PROGRAM MANAGER MESSINA:,‘With this‘
infbfmation, it's been possible for this Regional Boérd fd
request the State Board to grant an exception to their
policy fqr‘the identified watér bodies. - |

| ——00o--

NPDES PERMIT EROGRAM MANAGER MESSINA: After
addressing the State Board's requifements, the next step
is to address federal_requireﬁents. Federal regﬁlations

allow removing a designated use that is not an existing

'use. The term "existing" is defined in the regulations as

uses that were attained on or after November 28th, 1975.
—-—-00o0—-
NPDES PERMIT PROGRAM MANAGER MESSINA: A use has
been attaineq if the use actually occurred or if the water

quality necessary to support the use has occurred since
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November of 1975. If the is existing, then it cannot Dbe

25

1

2 | de—-designated.

3 | ——00o0——_ _

4 BAOARDA MEMBER ' LONGLEY : On ‘the last slide, that

5 ‘last line was interesting. |

6 | NPDES PERMIT PROGRAM MANAGVER MESSINA: Do you‘

7 | want me to go back to it? »

8 | _ —-—00o—- _

9 'NPDEV'S PERMiT _PROGRAM MANAGER MESSINA: What's the
10 | last line? Water quality to support. |
_11 4BOARD MEMBER LONGLEY:\ In essence, if the water
12 quality‘did support MUN use since.'75) I would presume it
13 could not be de—-designated; i$ that correct? |
14 NPDES‘PERMIT PROGRAM '‘MANAGER MESSINA: Yes. I

15 | think I'll address that with an example in.some of our-

16 .options in coming—up slides. | |
17 | o | -—00o0-- .

18. NPDES PERMIT PROGRAM MANAGER MESSINA: If you're
19 . able to démonstrate that the MUN ﬁse is not existing, théﬁ
20 you move oﬁ to step three,_which.is aléo a federal

21 | requirement. Regulations require that“a structured

22 | scientific assessment be conducted to show that it's not
23 | feasible to aﬁtain the MUN use 1in a wéter body per at

24 | least dne of these'following factors from the federal

regulatiohs. |
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The first is that there is naturally occurring
pollutant concentrations that prevent the attainment of

the-—use.

10
11
12
13
14
15
16
17
18
19
20
21
22

23

24

25

The second is that there is natural ephemeral,
intermittent, or low-flow conditibns that prévent the
attainment.

BOARD MEMBER LONGLEY: When we say "natural
pollution,"™ this is‘not anthrqpqgenic; is that correct?

| CHAIRPERSON HART: Not effluent.

- NPDES PERMiT PROGRAM MANAGER MESSINA: Excuse me?-

I didn't understand what you said.

BOARD MEMBER LONGLEY: It's not caused by man; is
that correct? |

NPDES PERMIT PROGRAM MANAGER MESSINA: .Correct.

When it's natural, .it's caused by our natural elements.

The third is that there is a human cause

condition or sources of pollution that cannot be remedied

or would cause more environmental damage to correct than

to leave in place.

The fourth is that there are dams, diversions, or

~other type of hydrological médifications that preclude the

attainment of the use, and it's not feasible to restore
the water body or operate the modification to attain the
usé.

And the last one 1is because there would be more
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1| stringent controls that would result in substantial,
2 wide-spread, econgmic, and social impact.
3 BOARﬁ“MEMBER_LONGLEX;;*IL_WQDLd_seemvtg_mﬁﬁihai
4 number three there is fairly subjective. Unless there's
5 more,substantial.criteria identifying what that really‘is
6 saying than we‘see hereée. Is there? Or is that somewhat
7| left to judgment? '.
8 ASSISTANT EXECUTIVE OFFICER LANDAU: Dr. Longley,
9 for the fecord, Ken Landau, Assistant Executive Officer.
10 A lot of these have a lot of‘subjectivity;
»11 natural under 'the current conditions ofithe-valleyk
12 | natural under 400 years ago, what's low-flow depends on
13 | what's .going on. Cannot be remedied. Many'things can be
14 | remedied for millions or billions of dollars. And some of
15 -thesé thinés don't hévé a lot»bf precedent as to how to
16 | evaluate them. - | |
17 BOARD MEMBER LONGLEY: . Thank you.
18 BOARD MEMBER HOAG: Diana; would you define
19 sub-item 5,'please? :
20 NPDES PERMIT PROGRAM MANAGER MESSINA: Item 5,
21 yes, I will. - | | |
22 Well, basically; it would mean, for example,
23 | probably might_be a good example for a later agenda item.
‘24 But it would mean that if to maintain the MUN use it would
25 | cause just substantial amounts of dollars, economically or
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it would economically impact the community or the people

1

2 of the state.

-3 CHAIRPERSON_HA R'_[L:;S-owin_'p‘artj_c,ul.a,rr,vo,n_c,e,r,t_ai,n

4| small communities, we see a lot of‘majorAnegative ecenomic

5 impacts and them havlng tq upgrade their treatment plans

6 | to deal with these situations. And they don't have to

7} same ability to recoup the fees. |

8 +  EXECUTIVE OFFICER CREEDON: lKen, it's really

9 | site-specific. And there aren' t any guidelines. |

10 SENIOR ENGINEER YEE: Actually, I'm Betty Yee,

11 | Senior Engineer. . |

12 EPA- has guidance en.how you do the sﬁbStantial'
13 | wide-spread economic and social impact. Of course, 1it's
_14 just guidance(,which means that they can turn --

15 | disapprove an_amendment or_abprovelan.amendment based on
16 | it o |
17 The guldance has a very. hlgh bar, and 1t requlres
18 eertaln types of demonstratlons based on the economic --
19 the economics. of how much 1t would cost to achleve the

20 'water.quallty objectives versus the ahlllty of communltiea
21.| to pay. And that's not never a single discharger.‘

22 | Usually, you have to look across a number of communities
23 | to come up with this particular justification. |

24 But it has not -- we have not done this in

.A25 Califernia. This is what‘I've been tellihg Diana the
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1 WRole time is a lot this has not been tried in Califofnia.
2 So'we don't know how to do it so that it will succeed

3 going—through EPA. | S ' .-

4 EXECUTIVE OFFICER CREEDON: Just based on Item 5,
5| Betty or just on factor five?

6 SENIOR ENGINEER YEE: Just on Item 5. And on the
7 previbus question about the huﬁan cause conditions, you

8 | only need to meet one of these factors. But because of

9‘ the lack of information, a lot of times We'll do put

10 | together the justification for removing a use. We will
11 use a number of these factors,'not bedauée’we have to, but
12 just to reinforce a particular'one.of these factors. And
13| I think one of the examples that Diana will give you will
14 go over thatf |

15 CHAIRPERSON HART: Butl just so we're all clear,
16 | what you'fe talking aboﬁt now is how. we would. go about

17' amending the Basin Plan to femove'these ag drains from the
18 | MUN use or to remove the MUN frbm.the ag drain

19 | application, right. Okay. .

" 20 EXECUTIVE OFFICER CREEDON: It's the steps we

21 | would go to to ask EPA's —-- seek EPA'svapproval to rembve'
22 | it.~ Thére is no promise we go through all éf this that it
23} would happen.
24 BOARD MEMBER ODENWELLER: The first thing.we have
25

to do is find a water body that has good water‘quality

CALIFORNIA REPORTING, LLC
52 LONGWOOD DRIVE
SAN RAFAEL, CA. 94901
(415) 457-4417




43

that's not being used by any skinny dippers, fly

1

2 fishermen,. or jet skiers and —-

3 EXECUTIVE OFFICER CREEDON: Well, actually, we do

.4 have -- the current permit protects for that type of use.

5 It doesn't protect for the drinking water. But it does
6 .for contact_recreation;_is that correct?

7 NPDES PERMIT.PROGRAM MANAGER MESSINA: Which

8! permit? |

9 . EXECUTIVE OFFICER CREEDON: Some of our current

10 | permits. | | |
11 NPDES PERMIf PROGRAM MANAGER MESSINA: Yes.

12 BOARD MEMBER ODENWELLER: But I meah, the test as
13 ‘it Was laid out essentially is you have to ﬁrove‘non—use,
‘14 "EXECUTIVE OFFICER CREEDON: . For drinking water;
15| yeah.

16 —-=000—— '

17 NPDES PERMIT PROGRAM MANAGER MESSINA: Vacaville

18 is an example of a successful Basin Plan Amendment.

19 In 2005, the Regional Board adopted an order

20 which de—designated the MUN use from Old Alamo Creek and

21 'provided sitefspecific objectives for New Alamo Creek. As

22 previously mentioned, this was completed aftér the State

23 | Board allowed the’exbeption to their Drinking Water Policy

24 | through the Vacaville Order, which was steﬁ one. And then

25

we proceedéd with step ﬁwooand three to complete and
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1| fulfill the fedefal réquirements.
2 | We had lots of data and information already
3| fiéivlve7c;vtfe,dvo,n_t,h,eﬁs;eﬁt,w.o_w,ateJ:wb,o,die,sﬁe_n,t_e‘rvin,g'vt,h_is_B,é,s_i,n
"4 | Planning process. -.Also in addition to a_significant
5 amount of resources provided by the City of Vacaville, we
6 also had resources from_the State Water Board and U.S.
7 EPA. | '
8 BOARD MEMBER LONGLEY: Just out of curiosity,
9 .what Was our éost? Do you have ény idea?
10| CHAIRPERSON HART: Vacaville paid for it. We
11 ~didﬁ't. | _
12 'ASSISTANT EXECUTIVE OFFICER LANDAU: Yeah. What
13 | we did on Vacaville -- I don't have a staff cost. We
14 | spent a lot of meetingsAworking with them. But
15| essentially Vacaville provided_contractor support. We
16 | would meet aﬁd then they would go out énd do the sampiing,
i7 do'the statistics; do the surveys of where people drinking
18 'the water or ultimate water supplies and things.
19 BOARD MEMBER LONGLEY: So they had a huge
20 | investment in it. |
21 | ASSISTANTbEXECUTIVE OFFICER LANDAU:. It was
22 | millions of dollars I believe.
23 CHAIRPERSON HART: That's the problem.
24 SENIOR ENGINEER YEE: I'll weigh in on the staff
25 costs.‘ We had a reimbursement contract with the City of
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-l Vacaville for these amendments. And actually, these are
2 1two separate amendments that spanned roughly seven years.
3 |-And it cost Vacaville $383,000 of reimbursement costs.

4 CHAIRPERSQN HART: That doesn't include all of

5| their consultant time, their attorneys —-

6 SENIOR ENGINEER YEE: Right. ~Actually, in the

7 'initiai amendment, EPA proﬁided a contractor that did‘the"
8 | initial technical work. So we're not including that cost
9| either. 'And State Board also provide us some steff'

lb assistance on the first amendment. v

11 CHAIRPERSON HART: This is probably not going to

:12 "be a popular Statement from -- in terms of, like, from a
13 Beard'perspective, but I think that_in adopting thebstate
14 Boardfs‘Drinking Weter Policy without excepting out these
15| ag drains, we sﬁould‘acCept:responsibility for that._ It's'
16 our fault‘that we didn't.catch that, that we didn't except
17 these drains out,.and we should fix it.

18 NPDES PERMIT PROGRAM MANAG‘ER‘MESSINA: Because of
19 our discussion, I'm'going tovgo forward to a back pocket
20 slide that I prepared. V

21 ——00o-—

.22 NPDES PERMIT PROGRAM MANAGER MESSINA: I took it
23 out because of a matter of tiﬁe, but I'm going to 'go ahead
24 | and go through it now. |
25 This is a second example of a successful Basin
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Plan Amendment for the MUN de-designation. And it comes

1
2 Vwith'the Board's adoption of a’2007 order for Sulphur
3 hpeekﬂ_AmhiﬁgLVLswtLibuialgL;LQ_Beal;ihgaekﬁand%jhylheﬁgrﬁxﬂg.
4 Sulphur Creek receives natural runoff and discharges from
5| springs. The creek is naturally high‘in total dissolvéd
v6 solids and mercury so it met the first two exceptions in
7 -the Dfinking Water Policy and the first federal factors in
8 | the federal regulations of pollutant being naturally
9 occurring. R |
10 Sd, Dr. Longley, this is kind of an example fhat
ll ~addresses your gquestion. ‘
12 fhis amendmeﬁt was compleﬁed with résources from
13 our TMDL program. | |
14 ——600——»
15 NPDES PERMiT PROGRAM MANAGER MESSINA: Now I'll
16 go back tb_whefe I left“off.r |
17 | . So with the City of Vacaviile Basin Plan
18- Amendment, we had loté of-dafa andvinformation as we‘
19 entered the process. | |
20 EXECUTIVE OFFICER CREEDON: Can you go back to-
21 | the Vacaville item?
22 One thing I want to point out to the Board,.there
23 were twb specific actions this Béard took. One was to
24 de-designate from Ola Alamo Creek. That was one that was
25

guite obvious to everyone, including EPA and the State
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Board it needed to be de-designated. No argument there.

As much as it cost, it still was —-- it was obvious it

Second one was downstream the New Alamo Creek

“that replaced. And that was where Vacaville initially

wanted to continue on with-de—designation, and that was a’
harder sell. It_wash't going tovbe easily accepted. And
that's why they went on the sité—specific objective path
as opposed to derdesignétion.' i | | |
Those options are clearly avéilable to this Board

for'these'agriculture drains thaﬁ we're déalingxwith now.
But éometimes based on the information and what's"
happening in the particular watershed, de-designation jﬁst
simply is not going to happen. So the Board has to
consider“that: |

| But we do have other options; So Vacaville had
to do a two paths'in ordef'to héve soﬁe relief under théA
reéuiremenﬁs. |

So I just want the Board to kﬁow that -- and
she'll continue'onlwith Colusa and you can understand some
of the cdncerns we're having. Even though they don't look
pfetty, some of them, their water quality is not.that bad.
And then we ha&e problems in tfying to try to go to
de-designation. |

CHATIRPERSON HART: It sounds like there may also
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1| be issues then in trying to just kill all these birds with
2 one stone in that we may have -—- since_we have different
3 siie;spegiﬁigﬁsgenarigs, we may not be apié to ——
4 | EXECUTIVE OFFICER_CREEDON: We can't do Jjust a
5| blanket de-designation. Maybe back in '88 we could ha&e.
6 | But today is 2011 and things are significantly,different.
7| And I have a feeling back inv'88‘the Board felt it could
8 | be done maybe on a permit-by-permit basis. I don't know
9 | what they were thinking in '8s8. But life has changed

10.| since 1988. . | |

11 ASSISTANT EXECGTIVE OFFICER LANDAU:' I'd .like to
12 add in here -- never let Diana actually chplete her

13l presentation. This presentation is focused on MUN and.ag
14 | drains in that particular part of the valley.

15 | ‘Onerof the issues in the irrigated lands-proéram

‘l6 .and for CV Salts is the same issue but on a broader basis.

:17 _And‘we are absolutely looking'at how can we bundle a

18 variety_of_drains'together. There's —-—- I don't remember
19 the'number.v There's thousands of drains. ‘We couldn't

20 | possibly do a drain by drain, you know, Basin Plan

21 | Amendment, but you equally can't jnst say everything.

22 But you might be able to take east side San

23 Joaquin Valley'from San Joaquin County through Merced

24 | County, do an evaluation that these are all similar. |

25 | We've got thelwater quality information. The uses are
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equivalent for a lot of them, and do, you know, sort of a

broader Basin Plan Amendment. -
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And we've done similar types of broader

ameﬁdments'for numeric standards and things 'in the Basin
Elan. ‘But it requires evaluation of how to group them.
And for the treatment plants we're talkihg about
here, one of the things we're thinking about is can we
group these. And again as you'll see throﬁgh this
preéentation and the next two hearings, the details are
quite different as to what flbws to what and things. So

we may or may not be able to get an economy of scale by

grouping them.

BOARD MEMBER HOAG: Thank you, Ken, for that:
definition.- That's very important.
In fact, I think it's critically important

because, in my opinion, the ag discharge ramifications of

this issue are many, many times larger than the NPDES

ramifications. And in fact, are probably the biggest
issue that this Board has considered in mahy, many'years;
much bigger than the_Sac_Regional issue.and so on in terms
of economic impact. | | |

There is an estimate in some of the recent
materials that have‘cpﬁe to the Board that there is 10;000
ag drains in our area serving-35,000 growers. And not all

of them will hit this head on, but a large portion of them
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1| will.
2 | So it isn't enough to just nlbble away at a few
3 littl Mtownsvthatware_helplessﬁ*,ltﬁafa,hugeflssue which
4 | has multi-billion dollar'consequences to agriculture and
5| to the state. I think we have to view it in the larger
6 context. |
7 As Kate said, we have an bbligatign to find a
8 reasonable -- that word has been used prevalently here --
9 | reasonable and effective solution to this before we launch
10 | into the implementation of the Irrigated Lands Regulatory
11 Program. | | '
12 " Because my belief'is, one person,‘that_this issue
13 has the potential for bloWing up the Irrigated Lands |
14 | Regulatory Program it is so huge «And I don't'thinklthis
15 dlscu551on can be llmlted to NPDES c1rcumstances When I
16 read  the agenda packet, I didn't see that_there wasga
17 | 1imit in the Scope of this diséussionL. So unless
18 constraiﬁed to do gtherwise,,I will'expandbthis discuasion
19| to include all ag drains and all disahargers that are to
20| be regulated by this Board.
21 EXECUTIVE OFFICER CREEDON: Member Hoag, I do
22 want to point. out, we do have CV.Sa;ts, which we still
23 havebto get that briefing for you. We'll have to find
24 tima; | \
25

That's the venue by which we are addressing the
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MUN designation for not just ag, but munidipalities as

well. So we are in that process rlght now. That is a
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groups. are involved in that right now.

| That may be a veﬁue that we use to address some
of the concerns of the Board on dealing with the MUN
designation is through that.Basiﬁ Planning approach. We
are in discussions right now with CV Salts and I guess
Debbie Webster can speak to becauSe I didn't participate
in 'the meeting to see I can't move —— because of the

urgency for the NPDES group, which puts them‘in a

different enforcement and compliance mechanism that, you

know, the'ﬁrgency to address it for them is probably more
1mportant Not saying that it's not 1mportant for ag but
we do have some tlme on the ag. end to deal with the issue
and to let that process take place through CV Salts.

So we do.have-arBasin‘Plénning,process'going on
tbday. It's Jjust moving*for the POTW and the NPDES
dischargers trying to.move that'up becauée of the time
cdnstraihts'We havé with compliance schedules and Clean
Water Act enforcement.provisions. |

BOARD MEMBER HOAG: Thank‘yoﬁ fpr that.

.CHAIRPERSON HART : Which more specificaliy, so
you know, Lyle, is a third—pafty citizen suit enforcement

provision, which changes the Whole_ball game from an
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economic perspective.

BOARD MEMBER HOAG: In ways, many of which I
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don't understand

But apparently the potential magnitude of the
issue 1s substantially as I described it and fits my
concern.

So what we're'being asked to do is lay this
unreasonéble requirement on a few towns who are |
essentially defenseless while we take whaﬁever time it
takes to resolve the broader iséue, And I don't know that
that's a reasonable'thing for this Board to dé.‘vIvthink-I
would —-- my cénScious would>rathér tell me.to hold off on |

these cases, wait until there is a better fesdlution of

" the ag drain MUN issue toAbe done as a the part of CV

Salts and the ILRP.

SENIOR ENGINEER YEE: Can I add a céﬁment the

that? . |
‘This is Bétty Yee.

In some of our_BasinvPlan Amendments, we've done
site-specific amendments to get informationjthat informs
our larger amendments that canvbe more regional. So even
thopgh'that is very important to deal with all of these
water bodies, just to do'one or two and learn from that
could be really beneficial for our bigger project.

BOARD MEMBER ODENWELLER: As long as we are
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outlining potential study requirements} I think somebody

B

1
2 better spend some time on developing and b:iefing_us bn a
3 study that demonstrates non-use and a statié;lgﬁliy
4 éignificant level of certéinty‘for the waters that we want
5| to de-designate.
6 NPDES PERMIT PROGRAM MANAGER MESSINA; I do want
7 ‘to let you know in the individual hearings for the |
8 | individual permits, we will go into how the timing of.any
9 _?otential améndment would fit into é compliance schedule
10 énd so forth. 'That was a good disqussion.. Actually makes
._11 the rest of my présentation éasier. ;
12 v | ——oOon
13 ‘NPDES PERMIT PROGRAM MANAGER MESSINA: So this
14 _next slide, as‘I was saying, we had lots of information
15 going into the Basin Planning process for the city of 
16 | Vacaville.
17 ‘In 2009, we began looking into a‘preliminéry’
18 ‘asseSsment fof a potentiai Basin Plan Amendment for the
19 | receiving waters in which the1City of Colusa wastewater
20 | treatment plant discharges into. |
.21 We didn't have much staff, so we were looking at
;22 the usé of just existing information. ﬁowever, ﬁhe<lit£le
23 information that was out there was not conclusive for us.
24 Wé have begun gathering preliminary water .quality
25

information, but the results are not really supportive of
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arde—désighation effort, because it's showing those waters
have'pretty good quality.

So__we neédﬁib;goﬁontvandmgaxherﬁfurxher
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information and now basically focus on flow as well as
water quality before we come to any preliminary assessment
conclusion on what avehue we may Waht to take or if a
Basin Plan Amendment is actually feaéible for these water
bodies.

And ivwanted to note for that effort it took
about half of a person year out of_ou: NPDES Program, one
of our permit,writers over a duration of two years to get
to thié point for Colusa.

EXECUTIVE OFFICER CREEDON: So, Dianaf you made a
statement if a Basin Plan is possible; you meant at least
a.de~designation‘possible.

4 NPDES PERMIT PRQGRAM MANAGER MESSINA: No. I'll

go into —— my later slidés} I'11 show different optiOns.

We are not only looking at juSt a clear de—-designation.

EXECUTIVE OFFICER CREEDON:. I know. Bﬁt you said

if a Basin Plan Amendment is possible. You meant

'de—designation was .possible.

NPDES PERMIT PROGRAM MANAGER MESSINA: No. I

-meant Withvany amendment, it would be possible. There's

different options.

EXECUTIVE OFFICER CREEDON: Go ahead.
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NPDES PERMIT PROGRAM MANAGER MESSINA: I'll go

through that.
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SQtny_BamelaftlﬁdenLtﬁmeapﬁte‘say;npﬂtp you.

| —-—00o-- |

NPDES PERMIT PROGRAM MANAGER MESSINA: And
basically,_it's just this. 1It's not until the end of the

information gathering stage that we know what options are

ravailable to us and what strategies we may want to pursue.

But I do want to lay out some potential options
to consider, and this is what I was getting at.

The first option that we could‘pursue is a Basin

Plan Amendment that removes the MUN use in its entirety.

This means the removal of water quality protection for an
entite group of coﬁstituents, manybof which are not of
issue to these municipalities orAthataare_not in their'_
wasteWater discharges. -

The'second apprbach is to leave-the MUN use and
establish site—specific objectives for the censtituents of
issues for these municipalities, which would include
nitrates,-arsenic, trihalbmethane}‘aluminum, iron, and
ﬁanganese, -

Paying careful attention to protect the drinkiag
water use, bat for a reduced rate of consumption in which
we would expect out of these type of water bodies. So

this would still be a Basin Plan Amendment, but it would
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‘not be a de-designation of the MUN use.

Anothef option is to re-define the existing MUN

_use and establish _a non-drinking use also probably through |

site-specific objectives.
And yet another option under that category of
redefining the éxisting MUN use is to establish a seasonal

use in which the MUN use only appiies during a certain

season, such as when theré:is higher flows}

—-00o0--

NPDES PERMIT PROGRAM MANAGER MESSINA: We would
also want to strategize on whether any Basin Plan,
Amendment effort could be conducted or should be conducted‘
on a water body by water body basié‘or on a categorylof
water bodies basis such‘as ag drains that have fhe same

features and the same characteristics, and most

iimportantly/ would meet the same State and federal

criteria to address ‘the MUN use. This is similar to.ﬁhe
effoft that we were talking about which is starting up
with CV Salts. |
—-—00o-—- 4

NPDES PERMIT PROGRAM MANAGER MESSINA: From -
experience with other Basih Plan Amendments, we've laid
out ‘this somewhat optimistic time frame here of 42 months
to complete a Basin Plén Amendment from start to finish.

We're assuming here that we do not have much existing data
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and information on our subject water bodies. And we're

projecting 18 months to gather flow end water quality data

*avn.d_rre:s,earfchwnj,s,to,rrioc,al.*j.n_ﬁorma,t-i,o,nwnoe,c,e_s,s,ar,yr.

With this information, we can strategize on our
approach as we pull in the stekenolders for pubiic
participation and a CEQA scoping.meeting.

With the information and public inout, a staff
report and the scientific assessment would be deveioped;
The scientific elements of the proposed amendment muet go
through an ‘independent scientific peer review, which takes
approximately six months. And so this stage woulo be
where we're starting at the two—&ear mark . | |

‘Steff will then fold in the comments from the
peer review into a tentative amendment end report which

then proceeds tnrough.onr egenda_and hearing process.

‘The tentatime amendment and report must go
through a 45—day public comment period prior.to being
considered_by this Board. | | |

After Regional Board adoption, the adopted'

tamendment mnst go,throﬁgh subsequent approvals from State
Water~Board,,the Office of Administratime Law,'and
ultimately U.S. EPA before the amendment is{effective.
That means before we can'actually'implement that in an
NPDES permit. o

——00o—-
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1 NPDES PERMIT PROGRAM MANAGER MESSINA: The
2 estimated staff level for this effort. Between Betty and
-3 I,'we_esiimaiedﬁl;ﬁhpérson_years_oyer_ihis;ézﬁmbnths of
4 | the amendment development process.
5 There's also a ﬁeed to cbnducf ménitoring and
6 compile.data: We also have to have an anti—dégradétidn
7 | analysis conducted,. as‘well as the environmental énalyéis
8 and the CEQA documents. And so with these requiréments,
9 We're estimating a need for éround éO0,000 to $500,000 in
10 contract funds.
11 I‘cannot‘emphasize enouéh that to acéomplish this
12 we'must put an experienced Basin Plannihg.staff or an
13 _ex?erienced consultant on this assignment.
14 | ‘ ——00o0——
15 NPDES PERMIT PROGRAM MANAGER MESSINA: The
16 | Regional Board's Basin Plénning~Program has minimal staff
"17 which are currently workihg onlthe>£riennial review of thé
18 Basin Plans éhdvhélping other programs with Basin Plan
19 Amendments. |
20 " Also, our Basin Planhing program doés not- have -
21 the cbntract dollars for this specific effort. We
22 acknowledge that we're working with disadvantaged'smail.
23 communities in which wé may not be able to expect a
24 | contribution of resources as we saw with the City of
25 Vaca?ille or any éther larger dischargers. However, if
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these type of Basin Plah efforts are to go forward, we

1

2 | must somehow leverage resources from external parties.
3 ——oOo—— | |
4 NPDES- PERMIT PROGRAM MANAGER MESSINA: So that's
5| basically the end of my presentatlon. _
6 I want to let you know that in October of this
7 year, our Basin Plannlng staff is tentatlvely schedullng
8 | to present to you the trlennlal rev1ew of our Ba51n Plan.
9 And with that, they will be presentlng to you the Basin
10 Plannlng prlorltles

11 This may be a good time to get feedback from you
12 | on this; We are all here-available to answer any

13 | questions. |

14 CHAIRPERSON HART: Thank you, Diana.

15 Do we have specific additional Board membef

16 ‘gqguestions? vb

17 I want to really ébmpliment“you on this, the

‘18 'summafy that yoﬁ,included in'the'agenda packeﬁ and the

19 - staff réport, it was really fantastic. Vefy clear and

20 'very‘helpful. B

'2i " So Lyle, I think-you havevsome questions, and

22 then Carl. |

23 | BOARD MEMBER HOAG: ' Yes. ‘I have a couple. Thank
24 you_for the pfesentation.

25 You've shown that the mechanics of going through

CALIFORNIA REPORTING, LLC
52 LONGWOOD DRIVE
SAN RAFAEL, CA 94901
(415) 457-4417




10

11

12
13
14

15

16
17
18
19

- 20

21

22

23
24

25

60

a Basin Plan Amendment costs somewhere in the range of a

million dollars, outside fees,Ain—house costs. If you did

. \ ’
| half a dozen concurrent amendments addressed at. the same

issue, would it cost six million dollars instead of one
for one million dollars? |

ASSISTANT'EXECUTIVE OFFICER LANDAU: You could .
probably hypothesize anything. If yeu had twelve ag
dfains that were essentially,identical, the incrementel
costs for doing six. of them would probably be very small.
It would be the-information gathering stage. And then,
you know, your descriptiOn is just a littie bit longer.
Everythlng else would be pretty much the same.

If you took six totally dissimilar 51tuatlons
‘that shouldn't be bundled together anyway and stuck them
in one docﬁment/ it's probably whatever the‘cost is times
six. There would be some savings and postage énd'meetings
and things like that. But the:ultimate work of
characterizing would be quite different for each of them
.and the issues we'd heve to go through. |

So the amount of economy of'écale of bundling
these could'be’eifher very little or very substantial.
Our intent for bundling things togetherl—f‘and‘that's one
of the things we're looking at in CV Salfs is how to

bundle them together so that we get the best economy of

~scale of bundling them together. If you take things that“
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1| are just too different, it Jjust gets things very cohfused
% 2 and you wind up -- |
3 PHAIREERSQNWHARi;VwMakingwaﬁmea&)
4 ASSISTANT EXECUTIVE OFFICER LANDAU: Méking a
u 5 | mess and not getting anywhere. We're in the midst of
6 | trying to figure that out.
7 BOARD MEMBER HOAG: Given that I don't have the
8 baékground to understand all this, what about thgse 10,000
9 ag drains? If ten pefcent of ﬁhpse pose the same kind‘of
iO issues, the? could not be dealt with —-- or could they be
.11 delta with in a package'deal by some magid that I don't
12 | understand éo that‘we didn't éet into the situation that
.13 e&ery one of those‘thouéands of ag drains? |
14 .ASSISTANT EXECUTIVEVOFFICER LANDAU::.Absolutely;'
15 | Again, an ag drain in Kern Counfy and_an ag drain‘ih
16 Shasta County, I wouldn't see a way to bundle those
17 | together. . | |
18 'Buf I worked a lot in tﬁe San Joaguin valley, in
19 | particular, many, many of.those ag drains we'fe falkihg 4
20 about are,-in fact, constructed, which i1is one of the
21 issuesf"Are they —- in féct, some drainage are natural.
22 | Others are totally human méde.  Others used to be a creek
23 | and are now redoﬁstructed So'no.oné would recognize them.
24 It makes a difference 'in terms of whether it fits into a
policy. We.actually, however —-- 1into the Drinking Water
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A couple decades ago, under .a State Board -- the

veqfu‘ifv.a,l,eAnt_o,fﬁthe_c,aliiorinia_lo,xi‘c,ngujie_s_ich,evSvtfa_t,e_.B,o,a,rvdi

adopted, there were some alternatives for dealing and

setting special standards for ag drains that wound up

being overturned by the courts. And parts of this never

got-approVed by EPA. We actually went through at that

time an evaluation and categorization of ag drains. So

we've got a document with very long lists of ag drains,

. whether they're constructed or modified or just what and

some similarities.

I would expeotvthat

number of 30 percent or 60 percent.

—— and T don't have a good .

a great opportunity for bundling large numbers of those

together It Will-take SOme

work'to get there, but far

less work than trying to do them one at a time

VICE CHAIRPERSON LONGLEY: In fact, are you

‘looking ‘at doing this under the CV Salts? .

ASSISTANT EXECUTIVE
is an ongoing effort.

BOARD MEMBER HOAG:

OFFICER LANDAU: Yes. That

Is there some definition of

the approach and the probable cost of the designation

process and the probable resulting treatment cost on the

But I think there is

part of ag dischargers? Are those numbers included in the

irrigated lands program EIR?

Where can I go to find a
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1| definition of the magnitude and cost of this potential
2 | problem? | |
3 ASSISTANT EXE ,C,UI‘L\LE;OEELLCER*LAN,D,AU,:_;,Iim_n_o,t;seu,r,eﬁﬁ
4 we have a single docnmentA—— Pamela'—— in the CV Salts. 1I.
5| don't thinktwe're to that stage yet. So it's recognized |
6| as a problem, and we're.trying to figure out the
7 | magnitude. |
8 One of the things that we ran'into on Coiusa,nour
9 expectation was, gee, they're diacharging into an ag
10 | drain. We didn't have an 1rr1gated lands monltorlng site
11 on-that_spe01f;c drain, but it? s part of a network out |
12 pthere. So we went out and looked at the water quality for
13 the'ag drains in,the area. And darn it all, it met watet
14 duality standards, which is good. But if you're trying to
15.,do‘a de-designation, that is a —-
16 | CHAIRPERSON SART: Bad..
17 ’ ASSISTANT EXECUTIVE OFFICER LANDAU' I-don;t know
18 if - it's a bad outcome to say it meets water quallty
19 standardsf But ‘when you are g01ng down the path of can we
20 do this or this or that, i1f you bump into, it meets water
21 quality standards, that's a major show stopper. That's
22 why we have now initiated some more site—specific |
23 | monitoring, which may -—- I don't know the outcome of that.
24 | We've aort of been iterating this trying to do --
25 EXECUTIVE OFFICER CREEDQN,: The outcome will be
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‘ the options that Diana argued with me overi If you go
ﬁ 2 | back to that sheet of optioné for baSing planning —-
E 3 ASSISIANEFEXECUIIME;QEEICERvLANﬁAUiﬁiLidQnLLJQMMLigij
4 | where we will end up. |
5 EXECUTIVE OFFICER CREEDON: You can do
6 site—-specific objectives or do some_categorization‘of MUN. _
7 Those are all Basin Plan options for'you, as opposed to |
8 simply just de-designation.
9 BOARD MEMBER HOAG: One réason I ask the cost
10 | about the definition of scbpe magnitude and cost is I
11 believe that any prégram —almulti—billion dollar program, -
12 1 .which thislﬁiil become, deseryes, requires an‘atteﬁpt'tb
.13 ,défine these things at‘the'ouﬁset, just as it does for
14 Califorhia high;speed‘rail_system or a régionai wastewater
15 syétem‘or any othér huge magnitude_public'program. )
16 So at some point, ﬁhis has to be done. And I'm
17 | surprised that it wasn't done té a preliminary degree.
18 EXECUTIVE OFFICER CREEDON: It's véry’recognized.'
19 In.the CV Salts initiative for the ag drains, it's a |
20 significant isSue for us. It's not like it hasn't been
21 | recognized or identified as an issue by this Board. It's,
22 | also been on thé triennial review priority list dealing
23 | with ag.drains=and effluent-dominated streams as an item
24 that needs some attention by this Board.-
25 BOARD MEMBER LONGLEY: Madam Chair.
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EXECUTIVE OFFICER CREEDON: . So it has been. It's

HJust that -- it's not like we can in Qhe month's time

that Diana just laid out for you. .And it's given you a
best—-case scenario for Basin Plan Amendment of 42 mqnths.
BOARD MEMBER LONGLEY: Mr. Hoag, I do share your
conéern, but I guess I have a different outlook on.it.
This Basin Planning process_is a'réquiremeﬁt
undevaV Salts. Ihat is an outcome of the CV Salfs
mandate put én'ﬁs by the State Board back in 2009, I think

it was.

EXECUTIVE OFFICER CREEDONE Six.

BOARD MEMBER LbNGLEY: 2006. Whenever. Okay.

CHAIRPERSON HART: Time flies when you're having
fun. - . |

EOARD MEMBER'LONGLEY: No. It wasn't 2006. -It_
was 2006 we really kicked off the effort.  That mandate I
think was.Febrhary somethihg or other more like --
regardless. We can go on from thefe.

We have to have turned out in a couple of
years —-- 1in a few years a Basin Plan Amendmént.

| EXECUTIVE OFFICER CREEDON: Recycled water

policy. |

BOARD MEMBER LONGLEY: Tﬁé recycled water policy

is.what I'm talking about. "And we have to have basin
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planning amendments turned out in a few years. Five years

from that date, which is 2014. They may give us two more

the focus is now.

Some of the people in the audience have been
working very hard on that. And I think in our October
meeting when I'm looking forward to seeing is how we're
integrating thé rest'of,this into the CVvsalts prqcess;
Pamela ana others on the staff together with some folks in
the audience have been spending unbéliévable amounts of
time. 'Aﬁd I,donft-want to change the directibn that'we're
going at this point to go chasing’thié, wheﬁ I think it's
being dealt with -- I hope it's being dealt with -- at.
least in_partAby the CV Salts process. |

: EXECUTIVE OFFIQER CREEDQN: It is beipg developed

and addressed through cv Salts, The ag drains, it has

been an ongoing issue.

And in térms of the irrigatéd lands regulatory
program,‘the Board has a lot more discretion and a lpﬁ
more ability to give compliance schedules than under the
NPbES program. That's why thévurgency,is on NPDES right.
now. A ’

CHAIRPERSON HART: Based on statutory

requirements under the Clean Water Act.

Go ahead, Lyle.
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BOARD MEMBER HOAG: -Thank you for that. I'm

comforted, in the parf.
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 Oneﬁteéhieiquestlanﬁflﬁgathenfirom_the
discussion and the documentation that once the
designation —- the MUN designation or any other benéficial
use occurs, that the we are obliged by law, by regulation;
to require complete compliance wiﬁh the details of that
benéficial'use, ﬁnleSs we govthrough one of these
processes.  And I think that's where sort of the
pocketbook hits the réad, ifvyou.Will.
| In the case of drinking. water, we're sayihg you
must produce’an effluent of —- let's take chloroform --—
2.2 Dbefore you dump the effluent‘intb.an ag slough or
drain, which is a bifd habitét,lwhich may have MUN of
10,000. Or turbidity; although it's dealt with
differently in the requirements, it's there.

You must,prOduée essentially a near-zero
turbidity water before you dump it into a turbidity
sloﬁgh. Is there no other way to deal with those kinds of
obvious.problems in nature? Are we,'in fact, by carrying
the designation'MUN, are we,'iﬁdeed, obliged to prescribe
and enforce every single technical requirement?

EXECUTIVE OFFICER CREEDON: Yes, we are.

ASSISTANT EXECUTIVE OFfICER LANDAU: The bottom

line, yes. The Basin Plan -- notbevery drinking water
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number for everything is included in the Basin Plan. It

includes certain specific tables out of the drinking water

;vsbanda%dsﬁﬁﬁJMmi;Eh@sevapewtheﬁonesﬁthat_ﬁaveftheﬁarSEnic'
and the trihalomethanes éﬁd things in them. And some of
these are also in the Célifornia Toxics Rule, which gives
us far less flexibility.

| Some of the things you were talking about
actually relate to —-- not to municipal protection. The -

'tertiary filtrétion for pathogen remévallaﬁd the turbidity
standards are usually related to contact recreation and
particularly ag use of that water where ﬁhey're putting it
on Ccrops. |

So a lot of the things we have in our permits,
tertiary filtration,'like that, are actually not drivén by -
-drinking water. And if we de-designated MUN for some of
these communities, there are certain things, like
trihalomethanes and niﬁrates, that would not necessarily

'be‘an issue for that initial bodyvof Water. But many of.
thé advanced treatments fhat we're requiring Would be

required to protect other uses, ihcluding aquatic life and

things.

BOARD MEMBER HOAG: Let's see if I understand
that. It may not be a logicél extension of the
requiremént. But] in fact, if it's in the Basin Plan

listing and then eventually use 1s designated, we are
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to be applied, but whether it makes natural commoh sense

or not.

ASSISTANT EXECUTIVE OFFICER LANDAU: It has to be

| applied until you change the book.

EXECUTIVE OFFICER CREEDON: The.Boa:dFs charge isi
you to have to have-full éOmpliance with the Basin Plan.
And our.Bésin Plan establishés'the standards by which we
develop our permiﬁs by.. So we have uses, and then we have
associated objectives that definé when those uses are |
protected. . Aﬁd'that'é what we're talking about right now.

We have épécifically idehtifiéd the MCLs and
other items as objectives‘thét have to be met to meet MUN.
It'é.the application, the blanket application of the
Drinking Water Policy that's causing some problems'with-
the appiication of MUN to some df these ag drains énd
other water bodies that aré of concern to the Board. And
we cénnot not implement that until a Basin Plan:-Amendment
occurs. |

BOARD MEMBER HOAG:  Diana showed‘a procedural
optibn-for site—specific changes on things like what'I

mentioned, that total chloroform, pathogen, turbidity,

nitrate the obvious list. Is our ability to make changes
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on those kinds of unreasonable requirements significantly
easier than changing the designated use?

NPDES PERMIT PROGRAM MANAGER MESSTINA:  For all
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of our water bodies that.are surface waters, we have to
meet the requirements of the Clean Watef.Act-in:which
those water bodies are fishable and swimable. So many of
fhese requirements, treatment, and controls that I believev
you're identifying here are necessary. Ahd they*re
identified'as the best practicable treatment for contfol
to protectithe water bodies to be fiehab;e and swimable.

| And also as you're diseﬁSSing this, we're hitting
on eome like anti-degradation issues that also have to be
addressed for if these treatment controls are to be
reduced or if we are not to put these_reqﬁirements in our
permits. But basicaily; we do have to meet ehe minimum
federal requirements of the Clean Water Act.

Aleo, I:wanted fo address'a previous comment yod

made on -economics. A lot of the economics information

v.would‘cqme forward'as we do an anti-deg analysis, which

would have to be conducted both for the Basin.Planning
process end then‘again for an NPDES permitting action,
which would maybe reduee the stfingency. And it'e_through
that anfi—deg analysis in which you would'quantify how
much degradation this Board would accept because -- or

based on the social and economic impacts, that not taking
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that action would have on the people of the state.

1
2 "So all that information would come‘fofward.as you
3 ‘0olieetwthe*infonmationﬁtowdo*ihe'studi@q
4 CHAIRPERSON. HART: Thank you, Diana.
5 ‘Do you have something to add? |
6 SENIOR ENGINEER YEE: Board Member Hoag had this
7| exact quesﬁibn about whether dding site-specific
8 objectives‘would be,easiér. In the staff report, there is
9| a discussion —— I think it'svétill in there. Okay. There. -
10| is a discuséionlabout the individual constituents of
;11 ‘concérn and. some posSibie ideas for doing the
12 site~Specific objectivés.. Some.constituents have a 15£ of
13 | flexibility and éome»don't; The ones with flexibility T
14 belieVe would be easy to do, but Bésin Plan Amendments are.
15 | never éasy. But they look %ike'thef would'be.easier>than
16 doing‘a béneficial:usé de-designation.
17 © CHAIRPERSON HART: Thank you, Betty.
18 BOARD MEMBER HOAG: You are agrééing that it does
19 | require the Bésin Plan Amendment process? |
20 EXECUTIVE OFFICER CREEDON: All of these do. All
21 the options require Basin-Plan Amendment.
‘22 And I do want to point out,‘because you point'§ut
23 something really impoftant here, because I know this Board
24 | gets frustrated when we say we're asking you to implement
25| an effluent —-- water gquality based effluent limit and you

CALIFORNIA REPORTING, LLC
52 LONGWOOD DRIVE
SAN RAFAEL, CA 94901
© (415) 457-4417




10
11
12

.13

14

15

16

17

18
- 19

20

21

22

23
24

25

72

can't consider -cost.

The costs'fof the state are considered during the

standard development or the objective development. So

that is the time when:the state —-- the Boérd here has to
weigh‘the evidence on the cost. And that's why those
numbers will be really importanﬁ when it comes back to the
Board that ydu know there is -- that information is
adequaté and éppropriafe in your mind and as wé present it
to you so that once.we adopt a Basin Plan Amendment, we |
have site-specific objective or whatever, that you'fe

saying, you know, you-can't then later come back and

say —-—
CHAIRPERSON HART: We‘want to discuss costs.
EXECUTIVE OFFICER CREEDON: - Right. |
CHAIRPERSON HART: You do it at the amendment
stagef

EXECUTIVE OFFICER CREEDON: That is very
important at this phase to look at that.

CHAIRPERSON HART: I have a number -- well, I

have about five cards on this item. So we're going to -

take a five-minute break. And I do mean five minutes.

Depbie is upbfirst for‘public comment. . We'll be back at

10:40. | | -
CHAIRPERSON HART: We}re goihg to come back into

session.
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1 (Wheréupon a recess wés taken.)
2 .CHAIRPERSON HART: okay,lMéﬁ‘Debbie, have at it
3 ‘AMS,:WEBSTER: Debbie“Webster, Executive Officer
| 4 for the Centrai Vglley.Clean Water Association. |
5 I appreciate the time to talk about this,
6 | because, yes, in the staff réport we're talking aboﬁt a
7 .littlé bit more than a handful of POTWs. I do believe
'8 | this affects a lot more bnbeVeﬁ'the PQTW side than is
-9 portrayea. | | | |
10 But I want to go back to last.Board méeting
11 | because that's where we started. _Andvit had to do with
12 | whether the blanket_designation of thevéources of Drinking
13 Watér Policy, thé exceptions Were adopted at- the time, and
14 [ whether you;eVen had to go through a Baéin Plan Amendment
‘15 | in ordef‘tq do.this.
- 16 | And we‘didn't really talk about that foday.
17| CVCWA still firmly beIieves that those exceptioné were
18 adopted in the Basin Plan and-thereforé are effective and
19 that the‘Board can go forward and:would urge the Board to
20' go forward with that course of action that was discussed
21 | at the last Board_meeting.
22 STAFF COUNSEL COUPE: Madam Chair, it sounds like
23 | the comments. that Ms. Webster is making are more specific
24 | to the specific hearing on the specific Live Oak matter.
25 CHAIRPERSON HART: She's talking about bbth
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items, but I think she's -going to move off.of those.

25

1
‘2 MS. WEBSfER: I actually am talking about as ‘the’
3 blanket, not as spécific. ‘
4 | CHAIR?ERSON HART:‘ For ag drains you're télking
5| about? | B
6 MS. WEBSTER: Yes. Yes. Yes, it came up in that
71 permit. And it actually has'come up in other permits and
8 those were briefly discussed, too.
9 I will say we will aQree to disagree with staff
10 on this part. |
11  CHAIRPERSON HART: But Debbie, let's talk about
12 Vaqaville; because it's not a pending item and they had to 
13 go through a de-designation and the State Board
14| essentially went ——bthe Board relucténtly said that MUN
15 | applied, State Board upheld that. And then they went
16 thfough a whole rigamarole.aboﬁt~Basin Plan amending;
| 17 righf? 7
18 MS. WEBSTER:-‘Yes; I think I'd be happy to pull
19 up an attorney'here,-too.  And We‘have evéluated actually'
20 | have some experts that worked on Vacaville and that worked
21 on other things that can really specifically talk about
22 | that, because I céme,toﬁards the end of that process.
23 | That's not my most familiarf
24 But I also know there's some differences ih

situation. And now I know for sure I'm going to get over
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1| my time.frame;,vThere'svsomeldifference:‘
32 | I'm sorry. On your question about Vacaville,”
3 'just in talking With ~them, that was a two million doi}ar';g
4 project. 'Took seven years. The impacts other than those
5| de-designation and site-specific. objectives would have
6v been about a $40 million upgrade. So significant,
7 Significant cost on that.
8 The other thing that I'd like to address that was
9 brought up is that_——’and I think Diana touched on this --
10 is that with this.new‘—— you know,.new interpretation of
11 the-Basin flan and this'new designation; the'second thing
12 that that goes into these permits, most of these PCTWS are
.13 out of compliance the first day. They are Violating the
14| first day.you put that in the permit. And whether_or not
15 they‘getva TS0 -- unlessithey get an in—scheduie’-
16 _compliance order,‘they are racking up violations.
17 Now, there's some protection‘against minimum
18- mandatory penalties, but you have to realize they are
‘19 vconsidered violations_byvthe state. 'They'go intoinumber
20 | of violations-in the.Central Valley on public reports,
21 | even though you've taken some enforcement action for a new
© .22 yinterpretation of that MUN. We take that very, uery
”23 seriously
24 So going back to the point where we agree to
25

disagree about’ this And you know, I do encourage the
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Board to-be very —-- if you_decide to take the course of

éctiqn-and saying that, yes, the MUN was a blanket, we're

w N e

_“gging;LQ_app;ywigweyggvwhere, unl§§s:we,§pecifically héme
4| that water body within the Basin Plah, we do_really

5 | encourage you to fund, to be‘part of the process.

6 ‘ I know our.POTWs would be able to Supply‘some,

7 | but I.think you hit it on the nose. Most of them are very

8 | small. They can probably give. you some monitoring data,
9 [ but:- they don't have those resources. And this is a much
10 ‘bigger issue. It is something we're discussing in CV

11 | salts. TWe're trying to deal with\this;‘ But it will také.
12'vyour’full'codperation and:a lot of time and efforﬁ just to
13 gét there. And we're‘not.eVen sure iflwe are gqing to be
14 able to get there. |

15. .Ain the mean time,‘We dg have several agencies

16 | that might be even added to the list that will be ih”

17 | non—-compliance. Sd big issue: Aﬁd I appreciate the

18 | opportunity - to talk ébout;it. And agaiﬁ,‘if‘you'd like to
19 | ask any questions about tha£‘+— _ | |
20_ ' ‘ CHAIRPERSONVHART:' I'm éure we're going to heér
21| from legal counsel at least on the two agenda items that"
.22' come before us. - For right now, I think ——‘Tess[ you don't
23 havé a_card generally on this item, do you? |
24 | ~ MS. DUNHAM: I do not.

25 '~ CHAIRPERSON HART: We're going to hold off on

CALIFORNIA REPORTING, LLC
52 LONGWOOD DRIVE
SAN RAFAEL, CA 94901
(415) 457-4417



10
11
12
13
14
15
16
17
18
19
20

21

22

23
24

25

_fihemagﬁndawitﬁm&imm

77

that for right now.  Does the rest of the Board want to

have the legal discussion now or do yQuiwant.to wait for

BOARD MEMBER LONGLEY: I would rather wait until
we talk about spécifics.

CHAIRPERSON HART:> Carl wants to wait to talk
about specifics. B B

' BOARD MEMBER HOAG: I'll just state my
preference. I.think begaﬁseloflthe'magnitudeidf the issue
and ifs oVerriding,importance in several cases, I'd rather
gain the best possible-understandinngfithé‘issues.énd the
’approaches'in a general context béfore'delving into
specific orders and deciding how to act on them. So my
preference would be to do it under this‘item. |

_CHAIREERSON'HART: Okay. Dan, do you have a
prefererice? - | |

'BOARD MEMBER ODENWELLER: I guess my preference

would be to —- 1if we.are:interested in avspecific’topic-is

‘to get a briefing papef on it first and then --

CHAIRPERSON HART: Well, it's in your Board

~packet, for one.

Tess, if you could come up and do a very, very
brief, general non-agenda item specific rundown of what
your legal perspective is for Member Hoag and the rest of

the Board members.
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MS. DUNHAM: Sure. Tess Dunham with Somach Simms

énd Dunn. IFm.here With CVCWA and others.

_'mJustfixst,IUmanpmtgmmake‘a_glarifiqation. Madam;

Chair, yoﬁ méntioned Vacaville. And I fhink it's
iméortant to'understand'in the State Board Order for
Vacaville, they‘did'specificaily state that O0ld Alamo
.Creek did not-fail within the'agvdrain'exception} I think
it's impdrtant to underStand thatvOld Alamo Creek wés
found tovnot bé_wifhin the exceptions that currehtiy'exist
'in 8863, which is why fhe State Board ultimately did a
Bésiﬁ Plan ‘Amendment . .. | ’
| And actually,,thé State Board‘amended 8863_to
except Old-Alamo Creek»spedifically.from’its poiicy
because it didn't fall‘wifhin the categorical exception
‘for.ag drains.( | | '

So just an important clarification so we don't
get OldAAlamo Creek get mixed up.with'the ag drains we're .
vtélking about. So'in géneral we‘re‘talking abouﬁ the ag
drains that we belie&e-Wouid fallvwould'in the‘cﬁrrent
exception within 8863. | |

CHATRPERSON HART: You're saying because it was a
creek,'per se, and not a technical ag drain, bu£ then the
Board amended their policy'to say but even though it's |
named a creek, it's more like an ag drain?

MS. DUNHAM: I don't even think they went that
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far. They Jjust basically said the MUN was inappropriate,

but_they'specifiCallylsaid in the Vacaville order it

_didn't fall within the exception as identified in 8863.
So whét we're then talking about I think in general here
today.When we'ralk about ag drains, Member Hoag, there is
within 8863 a catégorical éxqeption for ag drains. Aqd.
the guestion has béen is that'eXceptionrself—executing as
it was adopted into_rhe Basin.Plan; or do_you hévé to go
through and de-designate thrbugh é Basin Pian Amendment.’
| And tHe.State Board, you could have a little bit
of différent interpretation'undér.therVacavilie order:

~because 01d Alamo Creek'didh‘t fall within that, What the -

then énd the Regional Board has said we don't believe
~they're sélf—exeéﬁting_andithat YOU do need to do these'
Basin[Plan Amendments in érder to de-designate. -

I have gone back. I've Spent pretty eXtensive
time‘looking at the record for 8863 ‘and the Regional'
Bdardis incorporatidn-thereof to try to figure out what
waé the intent at the time of adoption. And the problem
yoﬁ have is in your Basin Plan.andvthe implementation'
program, you have some language that basicallyfsays,‘np,
you have to go through and do a Basin Plan Amendmeht to
de¥designaté. 'It'é fairly clear language in the Basin

Plan.

State Board was saying. But I think the State Board since
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But I've got back and looked at the Basin Plan

25

1

2 _administrative record, and there is nothing to expléin why

3 t;h_a_._t_._w_a_s__,n__puj;__,,i_n__.vtil__i:_,e._.é_,,,_Ihé best I can do, it came in | in |

4 .1994 when you amended the_Basin Plan. In that staff

5 repért, there is absolutely zerb ekplanation as to why

6 [ that proviéion»was actually added iﬁto the Basin Plan

71 itself. It had —— _ |

l8 CHAIRPERSON HART: Let me stop you rightithere

9. thoughlﬂ Isn't that our main'pfoblem? If YOu don't have
.10 | an ambiguity, you don't get to jump to intent, even if we
11 | could find the.intent.' I think sbmeOne was réally not on
12| the ball -- | | |
13 MS. DUNHAM{ And there is memo from befére that
14 | time. But I think that based upon the exisfing language
15 | in the Basin Plan and whére the State Boardlhaslbome_dowh
 16 on Vacaville, I think your-Regional Board Counsel is

17 | giving you donservative direction you need to dd a Basin
.18' Plan Amendment. And ﬁhat‘s.probably ﬁhe Safesf-course of
19 _actidn.for you tb také, just to be honeét.

20 : CHAIRPERSON HART; I greatly appreéiate your.

21 honesty,ias I'm sure this Board»does. |

22 | k Yes, Cari.

23 BOARD MEMBER LONGLEY: I don't know if, Tess, you
24 | could weigh in obViOusly. But I'd also like to heér from

staff. It appears a géod part of the préblemlis 8863.
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MS. DUNHAM' Well as you know, there.is pending
lltlgatlon 1n the appellate court ‘'on the valldlty of 8863

and.. to 1ts entlrety as _to whether when it was adopted byJ

the State Board whether it was legal or valid.

So you also have to uﬁderstand that'that
appellate process will continde to go forward. And
there's alﬁays the potential;——.as my husband says, every

now and then even a blind squirrel finds a nut -- that we,

the petitioners, will be successful. .And, you know, we,

of course, believe firmly in our ‘arguments before'the
appellate court. But we w1ll have to welght to see if the
appellate court agrees with us on not.

BOARD MEMBER LONGLEY. Well, I guess is there a

merit in asking —— of course, probably won't touch it with

the appellate process?going<on now. But it would appear

‘that there may be some remedy by re-addressing. 88637

CHAIRPERSON HART: Yeah.

MS. DUNHAM As far as the State Board would have

to.
BOARD MEMBERdLONGLEf: I realize that.
CHAIRPERSON HART: Well, you can't ask the court .
now. vTheir'remedies»have beehvrequested, and you.can't

add to the record.
But the court may very well say if you want to

fix this problem, tell the State Board to fix it.~

CALIFORNIA REPORTING, LLC
52 LONGWOOD DRIVE
'SAN RAFAEL, CA 94901
(415) 457-4417




11
112
13

14

15

16

17

18

19

20

21

22

24

25

| fix 8863. It would be under a writ by the judge, should

10

23

82

MS. DUNHAM: 1It's a writ of mandate. 'So it would

be a writ back to the State Water Board saying you have to

we actually be successful.

CHATRPERSON HART: Okay. Thank you, Ms. Dunham.
‘David Cory. /
EXECUTIVE OFFICER CREEDON: If I can -- just in

the Vacaville'ofder, Ms. Dunham is correct; The State
Board did make the staﬁement that it doésn't appear.that
the 01d Alamo Creek even meets the définition'of an ég |
drain. But~that was after the diScussion-wheré‘they found
that the_Board had act appropriately in applying it in’ |
that the?e wasba needAto have aABasin Plan Amendment to
de—désignate, regardléss of the féét‘that when the Board
adopted 8863, there was-posSib;y ah-intent.thap the
regional boards would-then do what.the neééssary work to

de—désignate; But because we didn't, we still had to do

the Basin Plan Amendmént to de-designate.

That's language direétly out of the order. It's
pretty clear ——.and.itfwasn‘t whether dld Alamé was an ag
dfain or not. It just said they were not |
self-implementing. These:weré the idea that‘YOu did need
a Basin Plan Amendment was an issue raised by the |
Vaéaville and others inAreséonse to the order.  And State:

Board said no, that Regional Board acted appropriately.
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' CHAIRPERSON HART: Yes, David.

STAFF COUNSEL COUPE: 1I.just had one clarifying

drains" or "constructed ag drains." I just wanted the
Board to be particularly cognizant of when we're throwing

around that shorthand term, what we're really talking

" about for purposes of trying to seek any possible future

de-designation under 8863 is the provision in 2B which

'says —- I think Diane touched this in here her

presentation, but I think it bears repeating again.

,The'specific‘provision that we would be relying

on, at least in the ag drain Cdntext, is that the water is

in systems designed or modified for the primary purpose of

conveying or holding ag drainage waters, providéd'that the

‘discharge from such systems is monitored to .assure

compliance with all relevant,water quality objectives as

‘required by the Regionél Boards.

So I think that term "primary -purpose”. 1is
particularly important.

CHAIRPERSONVHART: What about’' the term "relevant

water quality standards"? - Is that somewhat subjective?

' STAFF COUNSEL COUPE: That's something we're
going to have to evaluate on a case-by-case basis.
BOARD MEMBER LONGLEY: It's somewhat subjective..

STAFF COUNSEL COUPE: I wouldn't use the term
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subjective I would say it has to be analyzed —-=

BOARD MEMBER LONGLEY You have your terms I

CHAIRPERSON HART: Now really, Dave. Really,

MR.»CORY:' I don't want to slow down the
discussion at all. I.think it's fascinating and some of
the best use of time we've spent sitting‘here listening to
the.BOard-in a lOng-time.j So Iido appreciate it.

Chair Hart and members of the Board, David Cory

: representing the Central Valley Salinity Coalition as well

as the San Joaquin DrainageﬁAuthority.

Member_Hoag, I appreciated yonr-comments earlier
and wanted to let»you know at least from my perspective
and'from the West side’s perspective this is the most
important ‘issue in front of the agricultural community.

Yesterday, we spent a long time talking. about the
regulatory‘structure under whichvagriculture_is going to
be regulated. This is‘the_heart'of how the_requirements
that are going to be imposed upon us and the long-term
ramifications of what the Board does with this issue 1is
going. to haunt us for a long time as we're sort of- dealing
with the decisions that were made decades ago in trying to

come out of these shackles that we're sort of tied up

. with, being forced the apply_unreasonable-regulations to
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1 protect non-existent beneficial uses. ~And I'really think‘
2 | this discussion is really important and we need to focus
3.}-on it andwrea;;y resolve 1t o o
4 Again, can't stress how much I.appreciate.you to.
5 tackle this difficult‘issues and long needed to look at
6| it. | |
7 It's ﬁuch.bigger'than-just NPDES permits. It's
8 | much bigger than.just ag drainsf. This iSsue isvbroader
9| than all of that. If 8863 is applied to euery‘water
10 | body -- look .at the West Side COalition. Bill Jennings
11. got up and talked about how many exceedances of water
12 bodies and threw out his statistics of how many’
.' 13g'exceedances. And basically you listen to his discussion,
14 and.you think that the waters are burning across the
15 | street. But when you lookhat‘thehwest side's exceedance.
16 | reports that we send in, Ifthink something like'75 percent
17 | of our exceedances under the Irrigated Lands Program‘are-
.18 for EC and TDS. And'those are both, you know; an
19 hag—induced'and a drinking watervmunicipal’designation
20 exceedances. | ,
21 These’drains that we're taiking about;‘Salt
22 Slough/ we exceed the EC in Salt Siough.4 Surprise.‘ We 've
-23 | got tovdeal with this. When these -—- agriculture has a
24 | lot of things to deal with that we can focus on. But
25> these things I think start to really weigh on the
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regulated community when unreasonable regulations are

imposed upon us.

So_we need to _work through this, try to resolve

‘these issues, and not require individual dischargers to

waste thelr resources on address1ng issues that really

aren 't 1mpact1ng actual beneficial uses.

So I applaud_your approach to address this,'and I

think we have to keep up the work. CV Salts is looking at’

it. It's a main focus‘of'what we're talking about. I

thlnk a lot of these presentatlons that we got from

staff —= .

EXECUTIVE OFFICER CREEDON I just want to
correct,you. It s not the main. It is a key crltlcal
point.

MR. CORY:" It's one of -- .

EXECUTIVE OFEICER CREEDON' ,The'purpose is to
actually address the nitrate and salt issues 1n the
valiey. And by the way, we 're. going to fix these other

things.' But we can’'t site we have drinking water . supplies

" that are impacted.

“MR. CORY: There's oertainly issues -- what I'm
trying to say is that when. you apply drinking water
standards and require dischargers to spend a bunch of
money fixing_a:problem that doesn't exist, it makes it

much harder to fix problems that really do exist.
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"I think the Board lossés some credibility with

~the discharging community and makes it”harder_fbr us to

'fgmbnagnghg‘;ggllywdiif;gu;t tasks that we do have to

address real problems. » ‘ . _

CHAIRPERSON HART: Right. And despite that, I
mean, our Jjob is to really focus on the water qﬁality
prOblems that need immediate_éddressing, not technical
minutia..

MR. CORY: And Pamela; I'appreciaté yvour

clarification, because you're right. That isn't the only

problem.
CHAIRPERSON HART: Thank you, David. Any
question for David? ANopeﬂ ' '

Seeing none, Dennis Wescott.

'EXECUTIVE OFFICER CREEDON: I should point out, .

because we keep talking about can't-we'groﬁp, can't we do

economies of scale and whatnot. I have a feeling we're

living withvthat approach from 1988. And so I want to be

careful that we just don't start talking about these easy

fixes.
CHAIRPERSON HART: I think we're all vefy clear:
there's no'easy fix here. |
EXECUTIVE OFFICER CREEDON: I think they were
doing the ecOnomies of scalé_back in 1988.and it

backfired.
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1 'CHAIRPERSON HART: We know there are

2| site-specific issue${  But IAthiﬁk-thé Board ié really

3 urqinq:folks td findiwayslthat~we éan bundlerthese'dfaihs:

4 | MR. WESCOTT: "Thank you very much. Dennis

5 Wéscott, San Joaquin River Group;

6 I want to complimént'Diane:an.her staff

.7 presentation and also her summarizing really a complex

'8 iséue. I'understand'the frustration on thé permitting

9 issue. | |

10 I think we need to go back in histbry_on the

11 | Drinking Water Policy. Because when the State‘Board

12 adobfed the Drinking Wéter Policy, they said the‘thihg ié
13 vefy cdﬁplex. And we're going to leave it_up té thé

14v Regional Boards to deéignate What neéds to be done on.what
15 waternbody{ .1_ _ | |

16 . But immediately,'ﬁhey took opf'the ag drains by
17 pﬁtting that exception in there. But also they.redoghized
‘18 | that there'Weré other ag facilities. ‘And that includes

19‘ some of the conveyancévéaﬁals and other things. They said
20 this was a complex issué that will bé covered in sﬁfface' 
21 waters plan. And Ken Léndau aliuded to.that.‘ They-i

22 | presented to the Board a set ofiguidance. The Boérd staff
23  put togefher a report for the Board following that |
24 | guidance. It was considered bj'the Board . at é meeting I
25

think in 1995. And it .defined five different categories
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1 of tnese facilitates, and it covered.about‘6500
2 faciiitates that covered ZS,OOO-miles.
.3 | And that egista. That record exists within the
4 'Board on how you're going to classify theae;‘ And he
5| classified them all the way from natural water bodies that
6 | were reconstructedvall'the way down to constructed ag
7| drains andvhad different categories.
8 And I urge you to go back and use'thatvas a
9| starting point forithis diacuSSion.v'BecanSe this
10 impact ——'as‘Dave Cory was aaying_~— goes.far beyond
11 municipal‘dischargers.-vBecause’right now,'thislBoard and

,12- the State of'éalifornia'invested millions‘of dollars in

.-13 recycling efforts that could go out the window if we can't

f14 recycle this Water back into our own canals. |
15 Tne.State is pnéhing'for'water conservation and-

16 water coneerVation'means increased concentrations and
217 recycling. We have to be able to do that within our
18 facilitates. It also impacts our maintenance operations

19| in our agricultural facilitates. *And that includes not
20 just_drains,.but the irrigation canals themselves.

21 I've spoken with the managers‘abont this issuef
22 | The managers in the San.Joaqﬁin.River Group are ready to
23 | work with thevBoard. They're ready to pull.that report‘
24 | back out that they filed with you because you had I think

25

162 reports —-- or was it 362 reports —-- filed by districts.
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in this valley with the Board. And those are in the

25

1
2 Board's files, We're ready to téke our repoft and update
3 iL;‘ Because I1'll be very hohest with ybu. -We do have a
4 couple of.oﬁr facilitates now that_convey municipal water.
5| We COhvey it to treatment plants in the city of'Modesto.
6 | There is a new plant for Turlock and other cities ars in
7 'thé planning proceSs; And we need‘to modify fhat.
'8 ‘But>I think we need to find a way to move back, .
9] to téke a look at What Wss originally intended with the
10 | sources of the Drinking Water Policy. And We're set to
11 | work with you on'that. 'Andehatever is needéd,'ws're
‘12 'working through the CV Salts program. Hopefully;<tha£fs
13 | where it's taken care of. | ‘ | ' |
14' CHAIRPERSON HART: Thank-you, Dennis. I_would.
15 | just urge having -- I knoﬁ,rPamela, you want to say |
16 something. And I know‘I think DrsbLongléy would agfee
17 | with these comments that the mofe folks that we have
18 | participating in the CV salt pfogram and assiSting us with
19 the:monetary éspect'of'oﬁr mission, the quicksr.and
20 perhaps more efficientvahd better the process will be.
21 | And~wevdo struggle right now tb get folks to kinds
22> of chime in. And some people think it doesn't really |
23 affect them, but I think you've well summsrized'how it
24 | deeply effectsvthe agricultﬁre.comﬁunity.

.MR. WESCOTT: Oh, absolutely.
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~ 'EXECUTIVE OFFICER CREEDON: I just want to say
Jeannie Tilcott, that report is resurfacing, and it is

part _of the CV Salts discussion right now. It's not.being

ignored. _
MR. WESCOTT: Yeah. I brought it up in the CV
Salts and qute a background paper.
EXECUTIVE OFFICER CREEDON: That was a lot of
good wofk. It Won'p_be-lost.' It needs to be updated.
.:CHAIRPERSON HART: Excellent.
Yes, Carl. |
BOARD MEMBER LONGLEY: I think my question was
just ahsWered. For Mr . Hoag's benéfit, you may know
Dennis Wescott. If. you dQn‘t) he's retired ffom this
Boérd'and.was heavily ‘involved in gding éll back to -
- MR. WESCOTT{‘TMyAstafftWere responsible for
puttiﬁg it together.« _V |
BOARD'MEMBER LONGLEY:‘ He's an invaluable

resource on what happened back when the basin plans first

came into existence and from that point on.

CHAIRPERSON HART: I have two remaining cards,
Dale Cleéver, city of Colusa. |

MR. CLEAVER: Good morning. Dale Cleaver,.
Director of Public Works, city of Colusa.

And I want to thank the Board and the staff for

‘working with Colusa right now toward a Basin Plan

CALIFORNIA REPORTING, LLC
- 52 LONGWOOD DRIVE
SAN RAFAEL, CA -94901
(415) 457-4417




92
1 Amendment, if necessary, becausevwe first discharge into a
2 constructed ditch. And then from there,,it goes into
3 Poﬂell Slough, because‘it getsAin the'wayybefore it .
4| reaches the Colusa Basin Drain. And the ditch isvag water
5 | and stormwater that dries up So clearly not suitable for
.6 drlnklng water supply So Powell Slough is the gquestion
7 and none of ‘the current staff in Colusa have seen Powell
8 Slough go dry.
9 And we have had opportunity to talk with local
10 farmers. And recently -= as'recently;asclnlthe last week,
_li. have'spoken to a farmertthat said thisshis‘brother |
‘ i2 actually.modified Powell'Slough because it would dry up
13 | all the time. And the. farming in Colusa is-rice.‘ The
14 regular practice is to recycle the water when they‘re
15 flooding the rice fields. So they modified Powell Slough
16 with Weirs, structures, to take water from the Colusa
-17 bas1n drain and rec1rculate it through Powell Slough.
18 So it's recent informatlon,'and we're going_to
'_19 have to do more 1nvestlgatlon and study And I wasn't
20 | sure how pertinent that would be. But clearly,'I wasn't
21 | aware of whatyI was wading into this morning. Thank you.
22 CHAIRPERSON HART: = Nor might that farmer‘uith
.23 respect to permitting issues. Okay. Thank you sohmuch.
24 Do we have any Questions?_'No Okay
25 Onevlast card; Gary_Baylon, clty of Life Oak.
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1 'And Mr. Baylon, you‘reﬁspeaking genefally ahd not with
2 regérd tovany permit iésﬁes; is that corfecﬁ?
— 3 MR. BAYLON: 111 éssure‘you I'm not a techy. -
4| And I admire the intelligence of water quality in this
5 room. I'm.here just spéak very. generally.
6  CHAIRPERSON HART: Okay. Excellent. 1I'm sure.
'7‘_We'll just‘st6p you”if'ybu'fe not . | |
8 MR. BAYLON: Thank you very much.
S ‘ 'Madam Chaif,-mémbersvbf the Board, my.name'is
10 | Gary Baylon. I'm the mayor of the City of Live‘Oak.
11 | Youf staff has done a good job framing the issue -
i2 before us today. Appréciate it.
13_. Years beere any of you«Were on the Board,
14 Resoluﬁion 8863 was incorporated into the Basin Plan. on
-15 its face, 8863 seems to make sepse,bwhibh is to:protect
16 | drinking watef supplies. - The Resolution even includes
17 'exceptions thét make sense. |
18 For many yearé,'the Regional Board did not .
19 ¢onsider'agriéhltural drains'to be water supply éoﬁfces
- 20 and qute'permits aécordingly. VUnfortunatély, the
21 | Regional Board étaff'has now determined that ag dfainé
22 | should be protectéd as drinking water sources.
23 | The Baéih.Plan identifies only about ten.percent
24 | of the Central Valley waterways. In the absence of a
25 | specific designation in the plan»for‘a waterWay, Regional
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Board staff now makes the presumption that the waterway is

suitable for drinking water. AThis means . that for
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communities that haveihistorically discharged to manmade
ag drains, their treated wastewater must now meet drinking
water quality'standards before it is then‘discharged into
the ag drain. This makes'no_sense.

. To avoid this unreasonable result, We'encourage

the Regional Board to direct,staff to proceed forward with

‘a Basin Plan Amendment to implement the exceptions

contained in Resolution 8863. It is espeoially important -

that you understand that the diSchargers affected by this-

are small(kdistressed, rural communities like the one‘I
represent. Unemployment rates typioally'double to triple
the straight average —-— unemployed rates are typically
double to triple the state average and rate payers cannot
afford to and should not be required to help finance the
Basin Plan Amendment.

FurtherL the flnan01al burden for undertaking‘the
cost to pay for the Bas1n Plan Amendment is not warranted
when'these communities have already spent millions of
dollars on upgrades for real quality issues.  Please do

not further burden each one of us with addltional cost of

conducting individual Basin Plan Amendments that your

staff estimates could take up to three-and-a-half years.

Utilizing one-and-a-half fully gualified positions,_our
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1 cémmﬁnities.do nét.ha?e the staff gqualified to'perform
2| these studiesiand‘Would have to'hire‘consulting engineers'
- 31 at a $500,0001estimated cost for_each communigy to reach
4 | an obvious conclﬁsion.A
5 ‘It is not likely that loans or grants will be
6 available for this work, thus Causing.significant cash_
-7 flow"probléms fdr.our communities, withfé.total.operating
8 budget'around one to $2 million.. Pléaée'apply common
"9 | sense and fairness to your'décision. And I thank you for
10 YQur time and your cOnsideratiQn. | |
11 CHAIRPERSON HART: Thank you, Mr. Baylon.
12 Do we have any questions? '
13 No. Thank you so much;
14 So I believé'that concludes this inférﬁatiOnal
‘15 _item, unless‘there‘isﬂadditional discussion by thié Board
16 at‘this.time; | | |
» 17 "Seeing none, what I will attempt —-- I think we'féj'
18 going'ﬁo go‘ahead,ahd start LiVe Oak. Maybe even.finiSh_
19 | it prior to iunch, but we're‘going_to break at noon. So
_20v if I wiil read the hearing procedurésﬂ
21 This is the fime ahd place for a continuation of
22 | a public hearing to consider reneWal of an NPDES,permit
.23 and adoption of the CDQ.for the City of Live Oak
24 | Wastewater Treatment Plant in Sutter Céuﬁty.
25 This hearing will be conducted in accordance with
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the meeting procedures published with the agenda and the

1
'2 rapplicablevNotiCe of Public Hearing.
3 | _ At this time, evidence shouid be introduced on
4 | whether the proposed actions should be taken.
5 A1l persons,eépecting to testify, please stand at
6 this time, raisé your right hand, aﬁdbtaké‘thé féilowing’
7 | oath. |
:8 (Whereﬁpon ali prospegtive'witnessés wefe sworn.) -
9 ‘ CHAIRPERSON HART: Thank vyou. .
 10 Deéignafed parties are the City of Live Oak and
11 CSPA. Iﬁe total time allotted for testimony and
12 cfoss—examinatiOn is as foliows: ‘Regionél.éoard staff
13- Will.haVeYZO minutes. fhe City will have five minutes.
14 CSPA will have. five minutes. All_other parties are
15  interested persons and shallblimitltheir testimpny to .
16 | three minutes. A timer will_bé‘used; |
17 }Pleése state your name, addreéé,-affiliation, andv
18 | whether you've taken.the'oath before‘testifying. |
19 | Do we havé any legal issues at this time?
20 STAFF COUNSEL COUPE: None atvthis timé, Madam
21 | chair. | N | |
22 CHAIRPERSON HART: Thank you‘Mr. Coupe.
23 We Will now take testimony from stéff.'
24 V(Theréupbn an overhead presentétion was
25 .presented as follows.) |
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MR. KERN: Good morning, Chair and members of the

1
2 Board.

_3. | My name is David:Kérn. I'm a étaff engineer in
4 | the NPDES Program‘in_theASactamento office. I have taken
5| the oath. |

6 This next ifem.for yoﬁr consideration is,thé

7 | NPDES permit renewal- and amendment to the existing Cease

_8' and,Desiét Order for the City §f-Liveuoak Wastewater

9 Treatmeﬁt‘Plant.f - |

10 This'item was‘presented to.you'at_the February

11 | Board meeting eariier this year. After hearing testimony,

12 | the Board cOhtinuedvthe'item and directed staff4td report

13 | back to the Board withAfurther information fegarding”the 
.'14 application of the municipal and_domestic supﬁly,vor'MUN;
.:15 beneficial‘use to the'reCeiviqg waters aé it applies_to

16 | Live Oak.

17 Because‘this”itemrwas continued from the'February

18'>Boafd meeting with no chahges, we did not réfissue the

19 teﬁtative orders'for.public commént. So today I will

20 | briefly give you an overview régaiding the.LiveZOak

Zi fadiiity and>the proposed orders that'include the late and

22 vﬁhe late, late revisions the Board verbally accepted at
23 | the February ‘-Board meeting.

24 ‘A --000-- _

25" MR . KERN: As a réfreéher, the City of Live Oak,
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1 as shown‘cifcled in r¢d> is located in Sutter County about
'2. 52 miles_north of the.city of Sacramento.. |
3 -  ——00o-- -
4 MR. KERN: ﬁere is a>large scale aerial view of
5 the drainage path(forAthé;Live_Oak effluent; You may be
6 familiar With some of the large landmarks. The Sacramento
7 | River runs alonglthe leftrside df the picture and the |
18 Feather River is on the right. And then thére is a
9 cichlar_light color areas,'fﬁe Sutter Buttes{ " Live Qak's
10 ~Treatmeht Plént is indicated by the whité star. vAnd‘the
11 effiuent'drainage generally‘flows from north.to south.A
12 The receiving wateré are the lateral drain'number
13| one as depictéd in red. The.short dark blué‘segment'is
14 the east intercéﬁtof canalAAnd the green segment‘is
15 :WadsWorth canélu 'All of theée_three agricultural
16 wéterways.are designated>as_having the MUN beneficial‘usé'
17 aéCofding*to the Basiﬁ'Plan as it iﬁplements the sources
18 of.Drinking Water Policy. | |
197 Thesé'waterways flow into the'Sutter BypaSs’shown
20 | in yellow, which is specificallyvlisted in Table 2-1 of
21 the Basin Plan as not having the MUN use. The Sutter
22 | Bypass then flows all the way down to theASacramenﬁo
23 | River, Which is specifically listed in Table 2—1_6f the
24 | Basin Plan as having the MUN use.
25 --00o--—
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MR. KERN:- As'presented in February,'the Live Oak

1

2| treatment facility serves a pepulation of\about 800 —--

3. 8+QQQ;‘”Liye Qak is a disadvantaged community with a

4 | medium househoid of incdme of approximately $32,000. The

5 seWage fee for a sinéle family resident is currently $55

6 | per month and is scheduled to increase to $60'per‘month

7| July 1st of this year and then $69 the following year.

-é The Live Oakvfacility'is currently under

S COnetruetion to replace thevexisting'secondary pohd system
10 | with aﬁnew tertiary treatment system that ie expected to
11 | be compieted in early 2013. |
12 ——oOoe—

13 MR' KERN' -The proposed permit in your agehda'

14 package 1ncludes the late and the late, late revisions

15 that were dlscussed durlng the February Board meeting. It
16 includes thevpreposed effluent llmlts for arsenic,

17 | nitrate, iron, manganese, chlorine byproducts, ammqnia,

18 | copper, ahd cadmium. | | | |

19 - The city is not able to'immediately eomply with
ZO' several of the'neu limits, some -of whieh‘are newly applied
}21 ~due to the MUN use de51gnatlon of the rece1v1ng waters.

22 The proposed orders include compllance schedules for the
123 dlscharger to comply with the final effluent llmlts from

24 1mplementatlon of the MUN beneficial -use.
25 _——oOo——3b
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MR. KERN: Now I will summarize the late, and

late, late revisions the Board verbally‘accepted February

11
12
13
14

15

16

17

18

19

20

21
22
23
24

25

Boa;d.meetinq. These revisions are incorporated into the
proposed ordersvin your agenda package and are also
included separately in Ehe back of your agenda package.

‘The late revisions from February modified the
copper and cadmium effluentolimits based on using a
different hardness value. As a result, the compliance
schedulebfor oopper was removed from the aﬁended Cease and
Desist Order; beoause the discharger.can nOw comply With‘
the proposed copper effluent iimits;

In addition, the»compliance schedules and the

interim effluent limits for arsenic and total

trihalomethanes.were moved from»the Cease and Desist Order
to the proposed permit.

The late, late revisioﬁ removed the final maximum

vdailyfeffluent limit for total trihalomethanes from the

proposed permit. The proposed permit, however, still
iocludes the.average monthly effluent limip'for total
trihalomethanes._
. -—00o-—-—
MR. KERN: The only issues that remains
subsequent to the February Board meeting is the issue of
whether to apply the MUN beneficial use to the receiving

waters. This is a picture of Live Oak's receiving water,
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1 lateral drain number one. The proposedinermit does
2 implement MUN as a beneficial use for the receiving water; 
3 even though .the receiving waters are‘constructed for
4 agricultural drainage purposes. The proposed‘permit
5 ‘implements our Basin Pian and how it has incorporated the
6 | state Board's sources of Drinking Water Poiicy.
) e —fooo——
8 MR. KERN: We know from our experience with the
9 city of Vacaville's NPDES'permit,tnat‘our Basin Plan
10 | applies the State Board's sources of.Drinking Water Policy
11 | to these aordrainS', The State Board’s decision was clear
12 that we must protect the MUN use  in the NPDES permlt The
13_'dlscharger may pursue a Basin Plan Amendment ‘
14 We also know from the State Board's Vacaville
15. order that a State Board exceptlon to this sources of
16  Dr1nk1ng Water Policy is requlred in the federal
17 'requirements for a Basin Plan Amendment must be fUlfiiled.
18 | A successful'Basin‘Planning effort that involvesvthe MUN
19 | use must satisfy both the State and federal'requirements.
20 44—000—4 |
21 MR. KERN: There are potential options that the
22 discharger and this Board may choose'tOjaddress the MUN
23 use for these ag drains, but it is important to understand
24 | that with any option it is necessary to gather information:
25

and water gquality and flow data to determine the best
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1 option to pursue. These options involve the discharger
2 vconducting:a Basin Plan Amendment.
3 | The first option would be to remové the MUN use
4 designatioﬁ in its entirety from the receiving.waters,
5| which would remOvé‘the water quality protection for an
6 | entire group of conétituents, of which some are not an
7 issue t§ this_diécharger.
8 Second, establishing site—specific objectives
’9. that woﬁld protect the.receiving waterslfOr‘the MUN_uses;_
10 but still allow higher levels of some-drinking water
11 constituenfs. |
112 : ’_To address these'compliance‘issﬁes‘for Livé dak,
13. éitéfspecif;c objectives would be necessary fbr, at é |
14 minimum, nitrates,‘arsenic, trihalomethanes, iron, and
215 maﬁgénesé. |
16 ——00o--
17‘ MR. KERN: If éiBasiﬁ Pian,Améndment is part of
18 the discharger's chOsen.method of compliance,.wé estimate
19 the process for our Board to éémplete'the amendment will
20 take at least 42 months. - | |
21 .BOARD MEMBER LQNGLEY: ‘Your previéus showed
22 | limited non-MUN use. |
23 | --00o0--
24 MR. KERN: Back one.
25 -

The last option —-- and that one would be to
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1 détermine to make a WHﬁle new beﬁeficial use that would bé

2| like -- | | o |

3 EXECUTIVE OFFICER CREEDON: It's a category of

4 { MUN, a subfcategory‘of MUN where it would not apply

5| drink —- so it would meet for.contaét and everyﬁhiﬁg,

6 those’types'of'requirements,'but jﬁst/not drinking. So

7 some of the MCLs would not-épply;_ In this case, it's the

8 | nitrate one. | | ' “

9 BOARD MEMBER LONGLEY: What are the implications
10 | of doing that in so far as — s |

11 EXECUTIVE OFFICER CREEDON: It may be more

12 palatable to’EPA if we go that route asfopposed to full
13 de—designation. It ﬁight be able to get us éome'relieve
14 | for the_diécharger. | |
‘15 o We've iq cdnsultation; ’We'vé met with'the
16 discharger and the State Board on the different options_l
17 | you have available. What you have here are .the options
18. the Bbérd has available.' Wenéén't tell you'whidh option
19 - to:pursue right‘now. We realiy need to do more before we
20 | can determine what's the best épproach-that is most likely
21 | to succeed with EPA approval. ,
22 BOARD MEMBER LONGLEYf But we're being eépected
23_ to méke é debision tbday. ‘ |

24| EXECUTIVE OFFICER CREEDON: Well, the decision

25 | today is to apply MUN and with the time schedﬁle to

103 .
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address some of .these issues. You can't direcﬁlus to.
2 | pursue one of these options. We don't have eﬁdﬁgh to,ask'
3 'ypu to teil us whiCh particﬁlaf option. Before you today,
4| we have a permit before you that.applies MUN. Aﬁd
’5 ¢ontrary to what some -- ﬁhis is not a staff wish. Tt's
6 | something that's legally‘réquifed.l | |
7 BOARD MEMBER LONGLEY: Understand.
 8 EXECUTIVE OFFICER CREEDON: And so I'm sensitive
9| to that because of thé'Boérd's pfevious.coﬁcerﬁs; |
10 But I”brought -- as proﬁised, the permit we
11 brought back to you'with.some.minor revisions is e§a¢tly,
12 | what you had the last Bbard:meeting or two meetings ago.
13' I can't remember when it was, with still applying the MUN
14 designation; And you wanted to know more about MUN.
15  BOARD MEMBER LONGLEY:A Understand. So that
16 | option that’é in there, if thié:Boérd were to adopf that,
17 | you go through your investigatidn, does it éome3back'for
18" the'Board's considerafibn égain? |
19 | EXECUTIVE OFFICER CREEDON:: _Well, when the Basin
20_'Plan Amendment comes‘back,,orvwe come back with-
21 information on .the status.of'how we're proceeding to
22 addréss the Board's thcern thét we're applying MUN and
23 hbw we're going to resolve the issﬁe. |
24 BOARD MEMBER LONGLEY: Thank you.
25

CHAIRPERSON HART: And, Carl, those are good
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1 'queétions.

2 I guess this is for pﬁrposes of the

3 discharqer/cdnéultantj whoever comeé up t§ speak on behalf

4| of the dischargér, I think it would be hel?ful for the

'5 Board to know if doing the Site—specific:objectives and/or

6 | 1imited non-drinking MUN use would help solve their

7| problem in terms of costs»df upgrades versus designating_

8 | the MUN. | j |

9 | EXECUTIVE OFFICER CREEDON: De-designating.

10 BOARD MEMBER LONGLEY: That's right on. Very

11 | useful information. . | | o

12 EXECUTIVE. OFFICER 'CREEDON: I don't think any of
13 | us want to go,through,a Basin Plan Amendmentlif it;é not
14 | going to be realize of savings or behefit'to_the

15 diséhargeri That;s seﬁSeless., | |
16 : BOARD MEMBER LONGLEY: Is there some pdssibility
17 |-that, in fact, this drain>and-others like it that are on
i8 ~that list would be addressedlduring‘the CvVv Salts”prQCess?
19 EXECUTIVE,OFFICER-CREEDON: They would. It's

20 | just the timing. | |

21  Aﬁd iike I said, we have entered into-discussions
22 | with the CV Saits'group to see if this is something that
23l can be done with some of those dollars aséigned‘to-CV

24 | salts.

| BOARD MEMBER”LCNGLEY: bThank you.
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- EXECUTIVE OFFICER'CREEDON: I think Ms; Webster

‘can speak to,that. I was not able to attend that meeting.

--00o0-—-

10
11
12

13

14

15

16

17

18
19
20

21

© 22

23

24

25

MR. KERN:  Back to the time frame. If a Basin

Plan Amendment is a part of the discharger's chosen method

" of compliande, we estimate the process for our Board to

complete the amendment will take us 42 months. - We
estimate the efforﬁ will require 1.5 PYS of staff time and
a minimum of”appfoximateiy ZO0,000 contract dollars for:
monitéring ahd information gatherin@.
| o ——oOo;— ‘
'MR;'KERN:' An important part of the proposed

orders are the compliance schedules. The proposed permit

has new or more stringents:limits for arsenic, nitrate,

iron, manganese, and total trihalomethanes for protect;on,
of MUN,use. | |
| Since ‘the City 1is not able to immédiafely cémply
with the new limits,'we ha%e proposed‘five—yéar compliancé
schedules. - in the proposed orders for afsénic,’iroﬁ} and
méngéhese ﬁhat pfbvidé MMP protection. As I mentioned,.if
the“compliance method choseﬁ by the‘Cityfié to pufsue the
Basin Plan Amendment, it Qill_take three-and-a-half to
four years. If successfui,_the diséharger_wili meet its
compliance reguirements in the pfoposed five years.

If not, then the City must request this Board to
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provide an extension of_up.to.an additional five jears for

‘MPP protection The discharger must demonstrate to the

10
11
12
13
14
15
16
17
18
19
20

21

22
23
24

25

Regional Board t that its set forth due diligence to comply

with the permit prior to any extenSion being granted
| ——00o0—-

MR. KERN: With all the discuss10n regarding the
MUN_issue and how it is applied, we discovered a few
necessary changes to the findings and the fact sheet in
the proposed permit. These'ohanges resulted in a late

revision to the proposed permit in your agenda package.

The late revision has been given to you and prOVided to

interested parties. The late revision further clarifies
andfexplains how the MUN is applied.

Reference to the MUN.beneficiai use in the
findings andhthe=fact,sheet of the proposed permit»
indicates that the.MUN is an existing use. However, the.

MUN use_is des1gnated by the Basin ‘Plan through sources of

'Drinking Water Policy, and as-such, is determined to be

suitable or potentially suitable. But whether or not the
use is existing would have to be determined.
--00o--

MR. KERN: - So with that, we recommend adoption'of

" the proposed NPDES permitlin your agenda package that

includes the late revision and the late, late revisions

from the February Board meeting and with the late revision
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1 prese'nted to you today.
2. .Wé also recommend the adoption df.the proposed
3 CeaﬁgﬂﬁnﬁgpgsiSt‘Ordér amendmeht with late reyisions
4 discussed‘atAthe February Board meeting..
5 ,We-wouid like to enter into the.reCordﬁthis sﬁaff
6 | presentation, the égeﬁda package, the late revisions,'and
7| the late, late revisions and the case files fér the
é facility into the £e¢ord[.
9 | This concludes my staff presentation. . I'd be
10 | happy to'ansﬁer any‘quéstions you may have.. Thaﬁk you.
11 CHAIRPERSON HART: 1Thank you. Do we haVévany -—
12 EXECUTIVE OFFiCER'CREEDONf.‘i wantvfb'make'it
13 clear that thisléoard'is aléo not finding whether it's
14 | suitable or potentially sqitable. This's still to be
15 'déte:mined. B o
i6 Sb-Dévid said that in his statement and that's
17 | not correct. We are not making adjuétmenté to'thé
18 revisions to say that.this.Board is finding it suitable or
l9. pbtentially suitable. It's not that yet."We still have
20 the.work to do:to detérmine if that's'the.case.- So we're
21 | not finding it's existing or that it's suitable or
22 | potentially suitabie,‘
.23 STA%F COUNSEL COUPE: Madam.Chair, I know you've
24 | had a bunch of late revisiohs in front of you.. I have one
25

. very small one I also want to make on page 3 of the late
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revisions.v If you're looking at the first full pafagraph

that begins the Basin Plan 2—2.00, the underlined language

‘there in that paragraph that begins after the word,

10
11
12
13
14
15

16

17
18

19 |

20
a1
:22

23

24

- 25

. i
O 0 a9 o g !w N

"thus," my suggestion is to strike that underlying
language and réplace it with "thus, pursuant to the Basin
Plan and State Water Board plans and policies, inclﬁding

Resolution Number. 8863, and consistent with the federal

Clean Water Act, .beneficial uses applicable to Reclamation

Districts 777 Lateral Drain Number 1 and Lateral Drain

. Number 2 are as fdllows." So that's how that particular

sentence would read.
CHAIRPERSON HART: Okay. Thank you, David.
I don't see any questioﬁs,for.staff-at_this time.

So we will take testimony‘—— does Live Oak have ény

‘cross—-examination of staff? No.

‘So wé will now take.testimbny of Live.Oak.

MR.'LEWIS: Good morning, Madam‘Chair and members
of the Board. | | |

: My.name is.William'Lewis. ‘I'm the Public Works

Director for theFCitynof Live Oak. And I have taken the
oath. | 4

I want to thank the staff‘fof the time they've
taken since the February hearing to meet with us ﬁo
discuss the MUN designation. One item that became

apparent is if a water body is identified-as having
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1 exisﬁing beneficial use, they'll-be’much‘more difficult to
2 de—designate that.ﬁse. Staff has recommended tﬁat all
.3 :eﬁereﬁces MUN as being existing use.being removed from
4v the permit and City of Live Oak wholeheartedly supports
5' the removal of these.references. That's what we Jjust
6 spokelabout a moment ago.
7 _ Dufing the February hearing.and'teday, it was
. 8 cleer that all of you agreed that the desighation of ag
9 | drains as a watef eupply made no eense.. There was
10 spirited discussion about varieus options. After
ill reviewing all available'information, fhe Regiondal Board
12 | staff firmly believes that the only‘possiblevwayeto not
13 | apply the MUN desighation to a conStructed agldrei% is
14 throUghba BasinﬂPlan Amendment. For the sake of
15 diseussiop:todey,‘we will accept that position'in order to
16 | move forWard. _ | |
17 .Thus?.if thefBoard adoﬁts_the permit today with
18 IMUN designafien; the City respecthlly requests that the =
19 [ Board direct staff to expeditiously and with priority |
20 begiﬁ the process of preparing a Basin Plan Amendment for
21 | de~designation of the MUNE!
22 We fully understand that the direction 1is net a
23 guarantee of the Regional Board agreeing to uitimately. |
24 | adopt a de-designation. |
25

We also ask that the direction be included in the
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permit with compliance dates and milestones when the

Regional Board staff should return a draft Basin Plan

10
11

12

13

f14

15

16
17

18

19

20
21
22
23

24

25

Amendment for consideration, just as we would be given a

compliance schedule in our permit with dates and
milestones for actions that are expected of us. The
concern is that there is the City of Biggs permit has a

statement in there that the Regional Board will conduct a

Basin Plan Amendment. And as far as I know, speaking with

" the staff of the City of'Biggs, that has not yet begun.

The Regional Board staff has already begun the
Basin Plan Amendment for-the Cify of Colusa and the City

of Biggs permit states_that the staff will conduct the

vaméndmentp So it will be consistent with what's being

done . for two other(communities.

Thé_City of Live Oak is‘committed té'protecting‘
the watér qua;ity as nearly complete with the SZO million
projedt; That's only serving 8,000 people, SZC million.

Pieaée'do not adopt a permit with MUN.designation
without spécifically alloWing for a Basin Plan Amendment‘
for de-designation of MUN. .If forced.to meet effluent |
limits associated with MUN designation, it will cosf the
rate payers of Live Oak another $4.2 million to comply,
which will result in sewer rates that will be_5b’percent

higher than that recommended by the EPA, with no

beneficial water gquality benefits.
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1. _So in conclusion, the City asks the following:
2| To adopt the laté revisions related to remove of—existing.
3| use. In the very least, add language to the permit .
4 directing.stéff —-—- the Board staff to prepare the Basin
5| Plan Amendmentfand add dates in the permit the Board staff
6 | must meet for preparing the Basin Plan Amendmenﬁﬂ
7 The other option that came to us actually late
8 yesﬁerday and today-would'be to notuadbpt the'permit;_
9 adoptlthe CDO; and we would brobably have to come back —=
10 | and recommend coming back to another-Board'meeting to
11 adbﬁt the CDO to protect the City of Live Oak from
i 12 'mandétory mihimum penalties and aléd possibly adopt some
13 | of the other protections for aluminum'énd copper that were
14 | resolved in the permit. _
15 But thét is an'option. It probably'too.much to
16 bgo into detaii and fésolve that during a méeting. But I .
17 | think it is an option that the Board does have.is to just
18 | not adoﬁt the permit; . | |
19 So with that, I'd be glad‘tq entertain any
20 questions from staff from the Board.r |
21 | YCHAIRPERSON.HART: Thank you, Mr. Lewis.
22 'Any questions? | |
.23 EXECGTIVE OFFICER CREEDON: I have a guestion
24.'because of his»recommendatibn. Aré you suggesting  -the
25

Board be named as a party to your permit? Because you're
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1| asking for reqUirements on the Board.
2 | | MR. LEWIS: 1In some-Way,JMs, Creedon) that 
3 thére's some —- maybe that's not the proper way to do it.
4| But in some way that the Board give direction to staff |
5] with dates for coming up‘with é priority.
6 BOARD MEMBER LONGLEY: I think it's improper to
7| do. it within the permit. I'm not even sure it would get
8 | past State Board. | |
S Certainly, this Board can give direction to
10 | staff. Ahd I think yQu‘ve heard some of the options thaf
11 | we've beén looking at. I don't know if the de—desiénation
12 :is the way té go."i'think we need more inférmation before
13 'we.dbvthat, | |
14 | And the other‘ways would give cértainly.Live Oak
15 | some relief. - And certainly these Basin Planning efforts
16 take a long timé. |
17 .vave noticed if we go through thé‘BasinuPlanning
18 efforts now;_We.would start it today and steam.off a bit.
19 Wé're‘not'—4 wé're hbt going.to afrive étié decision much
20 | before CV.Salts has to come out with their proposed Basin
21 Plan.Amendments and bring them before this Board. .
22 Once again,vi‘m against dividing effbrts,'puiling
23 resoﬁrées away from what I‘think’is thé main effluent that
24 | takes care of not only hopefully Life Oak,»but a lot of

- 25 | other communities as well. | -
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And I think -- and I certainly understand; you
.2 vrepresent_LiVe Oak. Youlhave‘té be here pushing hard for
3 Live Oak. I fully understand that.
4 But I think lodking at the bigger ?icture the:
5 diréction we're gbingAand theiadvise that'we conceivably
6 | might give to staff it would be a much more beneficial
7| approach than for the total basin ahd LiVe Oak indluded;
8 | MR. LEWIS: The issue of that, of course? is that
9 | we're out of control of that time frame. So a permit |
10 would be adopted with dompliance schedulés; And 80
11 | something that we're fully out of control of.
12 BOARD MEMBER LONGLEY: T understand. And if we
13 don't adbpt a permit, there is implications of that, too,
14 | that can be fairly dyer. So iﬁ‘s_not a good situation.
15 It'é toq bad it is*as it i;. But we have to deal with
16 | what we have today. 4 | |
17 CHAIRPERSON HART: Yes, Ms. Dunham. |
18 .MS. DUNHAM:. Iess Dunham on behalf of the special
19 | counsel to the City of Livé'Oak.iv |
20 | ‘I did want to addfess a guestion that you had
21 | that you had asked the diécharger to address as far as the
22 | three different options as potential Baéin Plan
.23 Amendments( .And not prejudging as to what could héppen
24 iﬁto the future, but 5ust, you know, from experience and
25 | perspective, the site—specific objeétive route is stili a
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1| Basin Plan Amendment. You stiil have all that process
2| associated with it.
3| I think there is a belief that it might be easier
4| to have EPA approve.site—specifid objectiveé than a
.5 de;designation.‘ You know, we don't know that one way or
6 the other. | : |
7 | | I.think the Othef thing is.to remembér that<for
8 some.of those constituents, I don't that a site—specific-
9 | objective is going to be any easier than a deFdesignation,
10 especiaily like for nitrate. We‘ve_had.discussions and
11 reaily lookéd at whéther yéu,can do a sité—specific'
12 objeétive for ﬁitrate7 ahd‘I‘m_not so certain you could:
13 | based on the’drinking_watef standards and_how it was
14 | derived. fIt‘s‘npt a fen tdnthe‘minus six type of
15 objedtive.likg_the'THMs are. There is some majbr
16 | difficulties with that.
17 And'that‘is what woﬁld be causing’the four
18 miliion doliaf'cost to the City'of.Live Oak. So
i9 site—specific Objeétive is not going to give'them any
20-'financial.relief potentiaily;on nitrate. '
21 CHAIRPERSON -HART: Right._ So thank you for very
22 | directly answering my quéstion._ My condern’is'if we
23 either postpone adoption of the permit ahd, say, go'back
.24 ‘and deal with the situation that, if and'when‘we do- that,
25 | the éompliance would still be required at some point in
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25

1 tfmef
2 Sobthe question is do they have to Spend.$4.2
3| million now'to.deal with nitrates or can they‘——‘will they
4,'not have to spend that money‘at.all ff we do the Basin
5| Plan Amendment. That's really what I'm getting at.
-6 Yes, Diana. NPDES,Permit Program'Manageri .
7 NPDES PERMIT ‘PROGRAM MANAGER MESSINA: I wanted
8. to add more 1nformatlon here |
9 During the 1nformatlon study stage of this:
10 effort, we would also probably need a dilution study
11 conducted.in,the doWnetream water bodies that may not -—-
12 that we may not be successful with the'Basin Plan
:13 Amendment .So when it comes to things like nitrates, if
14 | we are successful for example, in de—designating the'MUN
15 use from the constructed ag drain, we can'see ff there is
16 | enough dllutlon in the downstream water body to. where in
17 the NPDES permit we can account for dilution for n1trates
18 | and give a higher effluent 11m;tatlon.
19 But that in itself is kind of, you know,
20 clarifying'the large‘effort that it's going to take. AndA.
.21 »we'have_to.look specifically at what'will it take to get
22 | this discharger'into compliance;
23 'CHAIRPERSON HART: I guess the only question I
24 would.have for -the City of Live Oak is whether it would be

able to provide some portion of the funding necessary‘to
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1| do the Basin Plan Amendment.
2 ‘MR. LEWiS: As reported, it'S'a‘million—ddllar
3 | study. And talking. with Ms. Creedon, we talked about a
4 possibility-of SRF loans for those types‘of studies, and
5| she did ndt believe‘that it would gualify fér SRF type
6 funding for studies.
7 So it's é strict cash flow iésue.' And we're
'8 | talking about an enti£y that.if we_remové.éur debt service
9 that»we héve; we talk abdut jﬁSt operating expenses,-we're
10 | talking aboutba million dollars a'yéar to operate the
11 .faciliti. So.in order to a million-dollar study, it is
12 | probably not possible..
»13 | ':Now, as far-asAdoing conducting some monitoring,
14 | doing some ihstréamfmbnitoringAfor municipal-type criteria
15 that we're discuséing, iron,~manganese, those_types of
'16 -;hings, I'm sure we could be doing §ome'monitofing.
17 But as far as péying consultants and all of that,
18 | it becomes essentiéiiy impossible,.without significantly
19 réising ratés. |
20 CHAIRPERSON HART: Thahk',you.-
21 Do we have cross-examination fof Live Oak?,
22 No, but Pamela is dying to make a‘clarification.
23 EXECUTIVE OFFICER CREEDON: Not clarification.
24 | It just -- I want to makeiit clear to the Board we
25 | don't -- except for staff, I have no contracting-dollars

CALIFORNIA REPORTING, LLC
52 LONGWOOD DRIVE
SAN RAFAEL, CA 94901
(415) 457-4417




i
W )
ya

118

1 or moneys for this. So if you are expecting any immediate'
_2 Tresponse, I don't think that s gOing to remedy the problem
3 here_formthe_ﬂater_Board Because we do need to do the
4 studies and research needed to do a Basin Plan Amendment
5 And absent any funding, I'm not going tovbe\able_to meet
6 any charge by the Board; because I don't have-it. |
7 And I -don't control the'purse strings. We can
8 'certainly ask State Boardfto giverus money, but that's up
9 to the State Board. And_they‘re strapped for cash right
10 _now, too. So I just want to point that out to the Board.
11 Because I know you ve made comments that we as the Board
12 | need to fix it, but it takes money to fix thlngs.
13 CHAIRPERSON HART: Okay. I don't sée a
14 | representative of CSPA here. So there is no.testimony
15. from CSPA
16 I do have one additional card, Debbie Webster
17 from CVCWA. | |
18" MS; WEBSTER: Thank you again. Debbie Webster[
1§ Executive, Officer for the Central Valley Clean Water
20 Association. ’ |
21 I do appreciate the discussion that is going on-
v22' with this an'dr really appreciate that the Board is s‘eein‘g'
23 that this course of action is tying ‘the hands and creating
24 an imposs1ble situation that we don t want to go into.
25

You know, we stick with the pos1tion to the
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1 éxtent that, you know, that you do have the option to not

2|1 do MUN. Ms. Dunham suggested yes,‘designating it is a. .

3 qgnﬁervative action. .We think you do have options.

4 Regarding CV Salts, I'11 address that issue.

5| Yes, CVCWA is talking with the,other_stakeholders in CV

6 Salts abbut pﬁttiﬁg these as test case. Putting them up

7 towards thé front of what might bé“a de-designation |

8 processuk_But we're all invtﬁe money_crutch"éituation;

9 | and so it's a.yes, but it is going to need to be a |

10 | corroborative effluent. \ .‘ B
'11. .On the second thing; the City suggested the'

12 pOtehtially th adopting the pérmit. And‘Ilknbw'thefeiis
13 | pressures to adopt permits from EPA and keep them on a

14 schedule. Yét, at the Same time’, as_I'mentioned earlier‘l
15| is that theLSecond this goéé into the pérmit, ﬁhere is

16 .compliénCe issues and the_time.clbék stafts. 'And whether
17 you're on a SIP and CTR stuff, thoée expire. They have to
18 | be out of pérmit cOmpliaﬁqe QPtidn; R o

19 Bﬁt basically, ten years is the most., And,:you
20 know, we talked about three—and—avhalf months.' I think it
21 is optimistic. Butvwe need to be moVing forward. |
22 I ask that you'get behind our small agencies and
23 | look for options out there. Be creative. Becéﬁse-this is
24 | a hﬁge economic burden to -them, »And we from CVCWA will
.25 look ét wayé that we can help the process. We certaihly
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1 . also don't have the funds,'because we gét our funds from
2 | public agenciesﬁ‘én carrying it. But to the extent that
3. wé_cﬁnmlpgkmigﬁ_gggpeLaLizemand W@VS of streamlininq
4 things, we will bé there and be an active pafticipant.
5 Thank you. | |
6 CHAIRPERSON HART: _Thank yoﬁ, Debbié.
7. Do we have any queétions for Debbie?
8  EXECUTIVE OFFiCER CREEDON: Debbie, could you
9 kind of'summarize thé meeting with'CV Salts? Wés there
10 any discussion around CV. Salts.and using some‘of that
11 resource? _ ‘
-iZV MS. WEBSTER: We started a discussion‘with the
13 othef’sfakeﬁqlderé,'whichAincludes a lot of agricultureQ'
.14 This'has been thfough the Centrai Valley Salinity
15| Coalition. And Dave CofyAié behind me. |
16 We stértéd the conversatioﬁ. We have another
.17 meeting —-- is it next week -- on Thursday. And so part of
18 | our lunéhtimeb—— we either meét,over the phone or during
19 lunch. .But we will spend more time.within_the Coalition
20 talking about how we might do this and how we might move
21 | forward and then also bring it to the Executive Committee
22 | of CV Salts. So there's it's not‘the best streamline, but
23 'we're'tfying to move it forward. |
24 EXECUTIVE OFFICER CREEDON: ' Then just in terms of
25 .

.this proéess, Ms. Webster and I and Tess Dunham met with
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Rick Rassmusen at the State Board who is the maﬁager over
2 the Basin Planning or standard setting to discuss_this.'
3 | _And, vou know, based on the diecuSSions with'him'—— of
4 'course,-he had nothing in froﬁt of him—to look:at -- he
5 actually expressed that he thought de—designatioﬁ could
6 stsibly happen. But I'm not goihg to sit there and tell
7 .you tﬁat's the absolute end result of our eforts.l But at
-8 least that gave me some hepe;"I didn{t have that much |
9 hope before. I didn't think, given some of thé other
10 | conditions we've gone through with Region 9. But if he's
C 11 'optimistic and»we ean make tﬁat‘caSe with him and EPA, it
~12 may be p0551ble to de de31gnate that water body.
13 ' CHAIRPERSON HART: Thank you. Thanks, Debbie.
14 David Cory. ' A _ _
i5 MR CORY' David'Cory representing the Sanh
16 Joaquln Valley. Drainage Authorlty |
17 | I mean, from my. perspectlve, I would support in
18 [ the CV Salts process puttlng lee Oak on a fast track and
19 trying to figure out how we could use them as a template
20 | to figure out how we can address some of these broader
21 { issues. So we will'leok at that and hOpefully'we ean_get‘
' 22 Some remedy on that. | | |
23 EXECUTIVE OFFICER CREEDON I actually_think
24 | we're trying to do more_than Just L;&e Oak. |
25 MR. CORY: But Live Oak and that -- yeah. Again,
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1| she élarifies very well.
2 | EXECUTIVE,OFFICER CREEDON: According to Diana;_I
3| argue. _' .
4 MR. CORY: Notice I don't argﬁe back. Well,
5 sometimeévl do.
76 I kindbof want to éddress a broader issue here,
7| which I think it'S'easy for me to speak‘to'it sitting here
8 | and much more difficult for you folks sittingvﬁp theré on
9>‘the Boafd‘making the-big bucks to deal with these broad
10 | issues. | |
11 Buf when’I look at fhié from -- I don't reaily-‘
_12 'have a dog ih this fight'in Live Oak_ih the long run. I
13 | Certainiy do with the issue. But in this particular
- 14 | permit, I live throﬁgh Livé Oak from time to time. T
15| don't utilize their wastewatér'treatment faciiity_évér,‘l
16 | don't think.  But I really .sort of an'ihhocent bystander
17 | here. _
18 BOARD MEMBER LONGLEY:. The'gréphic.there is just
19 | too much. ' | ' ‘ _
20 " MR. CORY: I just couldn't pass'it up.
21 My concern 1is that you. sort of conflicting rules
22 and regulations from'the State,_prior acts from the
23 Regional Board, prior acts from the Staté Board, Eederai
24 Cleah Water Act, State laws, and then ybu’héve this basic
25 | tenant of the PérteffCOlogne of being reasonabie and this
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reasonableness concept which‘we talked about earlier in

1
2v some of the staff presentatioﬁs of this is sort-of‘the
3 | _ow e_r._l'fy_ ing idea. |
4 - _And you're sort of caught_betwéén a rock and a
.5 hard place. You're going to either -- at least according
6 to what staff is saying —— comply with the rules and the
7| regulations and the laws and what yQufre required to do,.
8 | but you}re going to fly in the face Of.the'overall tenant
.9 of implementing reasonableVregulations'that actually
10 imprové water quality. | | | |
11 And,WhenYYOu‘re'balancing those two, I don't know
12 how you make'that deciéion. 'I would hope that you coula‘
13 go towafd the ovérarchingAconcept of reasonableness and
14 . addressing feal wafer quality érbblems; I mean, When'you_'
15 go the other way aﬁd sort of stigk to the letter of law
16 and dohft basically_say, "Look,;this is-broken. We havé
17 _to_fix it." It undermines-i think the credibility of the
18 onard and it deflatés_thoSe folks.who are being regulated
‘19 ~and makes ué feel defeated that‘wevcan't'—— there is no
20 | reason in this thing. And it'makés if — jﬁst makes it
21 | hard té.sort of do my job, whiéhvis trying to facilitate
22 - folks who afe just being'regulated‘that; lbok, we can
23 | address water quality in a reasonable way. And I don't
24 | know how you balance that, but I just encourage_yéu to
25 balance toward the reasonabiéness cqncépt.A |
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CHAIRPERSON HART:  Thank you, Dan.

2 Does anyone have comments or questlons for Dav1d°
_3 See;ngAnone, QﬁEA is not present. Do we have a
4 closing statement by Live Oak’>
| 5 ‘MR. LEWIS: I guess just in clos1ng mlght be just
6 to strongly consider just not ‘adopting the permit. of
7 oourse, there'sdcertainlrisk_associated with that for the
8 | city. BeCanse this'wonid have resolved‘a lot of the
9 current MMP issueslwe have. 'But.currently all of the MPPs
10 | are being applied to our $20 million prOJect So as‘long'
11 as that.oontlnues, we're 1nvest1ng those funds 1nto the-
12 project. But I would strongly encourage yOu‘just-to not
13 | adopt the permit. ' R S , -.'.\
14 CHAIRPERSON_HART: Thank you.
15 Do we have a closing statement by staff'>
16 NPDES‘PERMII PROGRAM MANAGER MESSINA: Thank you
17 I think with several of these issues I have to
.,18 put my program manager hat4on. And I'11 address Mr.
19 Lewis's recommendation when it'comes to not adopting a
20 | permit.
21 David Coup:and i did have . that conversation, and
22 I believe‘legally you have that avenue. You do not have
23 | to adopt this permit. We can keep the existing'2005
24 | permit in place. We willfneeddto do -- re-look at the cpo
25 | . that is existing} and we're proposing amendments, and just
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l- identify the amendments»that~pertain to the existing
2| permit. So.you do havevthat option. |
3 _CHAIRPERSON HART: And they aré spending $20
4| million oh a new piant.
5 | - NPDES PERMIT PRdGRAM MANAGER MESSINA: Correct.
6 To meet the requirements of the eiisting permit; |
7 CHAIRPERSON HART: Correct. |
8 NPDES PERMIT PROGRAM MANAGER MESSiNA:' Correct.
9 | Now, how long you allow theﬁ to discharge on the existing
10 | permit will be your decision However, we do —-- our work
11 in the NPDES program is ba81cally to get these permlts off
12 the backlog lists. So 1f you don't adopt this permlt -
.13 and I don't know what your chorce w1ll be for other

14 similar type permltS‘——Athose permits will remain on the'
15 | backlog list. I'd like to kind of just let —- | |

16  CHAIRPERSON HART:' And perhaps incentive for U.S.
17 | EPa. | o -

18 | blNPDES'PERMIT PROGRAM MANAGER MESSINA; Very good. -
19 Smart lady. o | | | N
v20 EXECUTIVE OFFiCER CREEDON: Or the courts if CSPA-
.Zib’sues us for not adoptlng it.

22 NPDES PERMIT PROGRAM MANAGER MESSINA In the

23. last'couple years, this reglon has lost 25 staff ali

'24 together, all three offices. And we are under a hiring'

25 freeze. |

CALIFORNIA REPORTING, LLC
52 LONGWOOD DRIVE
SAN RAFAEL, CA 94901
(415) 457-4417




w N

126

I understand where the City of Live Oak is coming

from in wanting to have our staff conduct this work. But

if you_can_understand that even with the work that we had

10

11

12

13

14

15

16

17

18
19

20
21
22
23
24

25

a permit writer do for the City of Colusa, that equates to
like oné'permit renewal that did not come to you.
And so with more Basin Planning work that either

falls within the staff of the NPDES program or a Basin

Planning staff, it will bump other priority work. And so

we just‘need to make surevthét you'understand that.
- We accept the'city‘s offer‘to conduct monitoring.

But I do.th,want it to be overlééked that we need a
dilution study on doWnétream'water bodies in ofder to get
them into full compliance with the‘requirements in the
pérmifﬁ especially the permit that We're_proposing.

So_with»that, I believe:we fulfilled your request 
to bring fbrward what options you have. We still believe
thié'permit.must protect the municipal use for these
reCeiVing waters. |

And at this.timé; I jﬁst‘stand behind David's
recommendétion that you adép£~this permit.‘ It would>be
with all the late revisions and late, late revisions from.

the February Board meeting and this Board meeting. And it

"would include the late, late revision David Coup had

brought forth on-page 3 of the late revisions. David's

about to Speak. No? He looked like he was..
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1 STAFF COUNSEL .COUPE: Not yet..
2 CHATRPERSON HART: He's working up to it. |
3 NPDES PERMIT PROGRAM MANAGER MESSiNA: So that
4 | concludes our staff'recoﬁmendations.  Thank you.
5 CHAIRPERSON HART: “Thank you, Diana.
6 bo we'havé any queétiéﬁs'for ﬁiana right now?
7| No. Pamela or David?
8 EXECUTIVE OFFICER CREEDON: I don't know what he
9 'needs to ﬁaik aboﬁt. ,He just geﬁs antéy‘like me..
‘lO In terms of a recommendation, obviously}.l'm
11 going to recomménd adbptién of the permit,fbecauSe'it
12 conﬁains,the time schedules that Will-ailow.us to move 
13 férward with the work the Board wénﬁs us.to do; Itfs very
14 clear the Board wants us to move'forward with looking at
15 Baéin Plan options to.prOVide relief and to_prbvide tbe
16 | reasonableness that's the charge of ‘the Boérd, as well as
17| the fact thaf the Board;is charged with implémenting ——
18 | ensuring that all orders are compliant_with £he Basin
19 Plan; |
20 And I can't undo the Bésin Plan without é Basin
21 Plan Amendment. We don't have CSPAihere, but-I'mjcertain
22 | they'll petitibn this permit to the Board. And I'm
23 | certain even if. the State Board agrees —— but even the
24 inaction of this Board to adopt this order is a |
25

petitionable item that can be pursued. And the State
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Board could remand it back, demanding that we adopt the

order. So it's not a'given’just because you don't act

today We 're not going to be back here in a couple of

11
12
13
14

15

16

17

‘18

20
21

22

23

.24

25

months brlnglng the permit back because of an inaction --
aApetitiondby CSPA for inaction on the ?art of this Board.

I mean; the staff, we're not in general
disagreement that we'need.to look at this water body
further. Andee're_not in disagreement that possibly some
relief can be provided through”a'Basin'Plan Amendment . |
But we need to start. doing that. In the mean time, we

have this permit that's before you that's legally correct

‘and implements the Basin Plan as it's written today and

that the Board is obligated to 1mplement by 1ts charge.
So I really ask and recommend the Board adopt
this order w1th'all the_recommended late.rev151ons with a |

direction to us to make it clear to the discharger and

_everyone to 1mmed1ately begln proce551ng and worklng

\

.towards Ba51n Plan Amendment whether it's through CV

Salts or other mechanlsms, 1£ there is going to be a delay

Athrough the using CV Salts as the mechanism to.obtain the

Basin Plan Amendment‘in,a timely manner.
CHAIRPERSON HART: Thank you, Pamela.
Lyle. ‘ }
BOARD MEMBER HOAG: I've been reminded properly

several times that I don'tAhave the background and
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_ nvolvement in- - these 1ssues to be able to judge . some of

2 vthe questlons that have been ralsed or to have the 1n51ght
3 into what's happenlng in the foreseeable future And that
4 | would cause me to abstain from thls proposed action.
5l But I'm wonderihg'if it wouldnfthbe more
-6 constructive and more better recognition of the ongoing
7 | work and the‘appellate courf decision and all to simply
8 | continue this item.
9 So let me aék staff or legal‘cOunsel, what's the
10 | down side of a motion‘by the Board to continue the iteﬁ
| 11 | and simply ask for status‘report back_before‘the,end of
i 12. this calendar year, fof example?_
13 STAFF COUNSEL COUPE: I guess there are a couple.
14' of ohtstanding issues_associated with that course of
15' actionithat, guite ﬁrankly,-I don't have a Very»goOd
16 | answer to. |
17 Number ohe; we don't_have,anyléense of when fhe
18 appellate court 1is goihg to take‘up the issues concerning
19 | Vacaville. I think as I mentioned at two Board'meetings
20 ago that the briefing had very recently been completed;
21 | But we don't ha&e any‘schedule froﬁ the appellate court
22 concerning when,it's'specifically‘going to take up the
23 Case for oral argument. So that ieaﬁes us a bit in limbo.
24 As it pertains to continuing the item, certainly
25 | the Board has the diecretioh to do that. But I think I
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.1 'hva\'fe 1;6 agn_"'ee. with the st'aff fecommendatién a-lr}'d the
;2 adaitional comments that Eame;a made that,‘you know,Athe
3 | Board in the Vacéville decision =- I waé back in 2002 but
41 I think as alluded to by Chair Hart, the Boéra-had a lot
5] of exaétly the.same concerns at the Regional Board‘level
6| in applying the munidipal use in the context of that
7 permit proceeding. .Ihey went ahead and did.it‘anyway.
8 ‘And despite the fact that State Board came back and said
9 | you guys need to look iﬁté doing a Basih Plén Amendment
10 and we're going to pfovide*you some resdurces to do that,
11 | and in fact, we're going to issue a stay of thé limité‘in
12 | the permit in order to aildw you to pursue that coufée of
13 'éction. ' | .
14 | The bottom line isAthe~Stéte Board held thét if
15 -was legally appropriaté ﬁor the Board to apply the MUN use
16 deSignétioﬁ. AAnd I can'f»ﬁn@efscqre that point enough ésA
‘17 a basis for moving forwafd.today and going ahéad'and
18-.adoptihg_a permit with the_late,reVisions. |
19 | _On.the flip side, youvknow, Diana is exactly
20 :right. Certainly,'the Bqard always has the disﬁrétion to
21 deéide’that it chooses that it doeén't’want to take a
22 | particular action in-this particﬁlar case. But as your -
23 coﬁnsel, it's probably goiﬁg to be very difficult for me
24' to ever make é recoﬁmendation to the Board not to adopt a
" 25 | permit in that context.
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EXECUTIVE OFFICER CREEDON: . If I could just point

ouf, David makes a good point. Moving forward, even

_though_the Board adopts the order, which I'm sure then

would be petitioned by the City of Live Oak to the State
Board, the outcdme maybe could be the same as in the
Vacaville case andlpossibly could result in resourées
cbming from the State Board to help us’mové forward with

the Basin Plan Amendment: That's an up side of.doing

that.

But aiso the fact that ydﬁ want immediacy, we
need some support'andvassistance froﬁ the community to do
this.riAnd'what'better iﬁcentive to get things done
quickly by éll parties would be to hévé them on a time
sChédule with an‘order‘that it could have Significant
detrimeqt to them if they don't heip us.

- :_Otherwise,'it éoﬁid be looked at as just a

mechanism of extending a permit and avoiding compliance,

which I don't think the Board has any legal -- could stand

up in‘front of a_judge and say, "We didn't want to do it
beéause'wé didn't agree with the Basin Plan." It's juét
in.the‘a legal justification for an action on the part of
the Board. And tﬁat would be oﬁr oﬁly real argument is
that the Board didn't agreé with the Basin Plan 'as it

stands. And I don't know if this Board wants to have that

"argument .in front of either the State Bbard or the court
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1| that - o e | |
sl . CHAIRPERSON HART: ' I wouldllove,to;  Actua11y;'i
3 would welcome ﬁhat. ‘Bécausé our: job here as policy makérS“
4 is‘to say, you know what? That makes zero common sense.
5| Not an iota of common sense. |
6 | Ahd the fact that we are here to-not onlyisay'you
7 all heip us with the science and tell us what we need to
8_ do, becausevthere is X limit for this coﬁstituenﬁ. And
9 ~you tell us, yeé, you“have'to.do that under the Clean
10 . Water Act, ﬁnder the CTR, all these other things. And -~
| 11 | David is very helpfﬁi withISaying here's what the iegal'
A'12 interpretation is. And our job is to say.that‘s
.13 _complétely whacked. |
14 '~ BOARD MEMBER LONGLEY: Chair ngt, I have to
15 disagreé with you. I would feel godd to do that. ABut I
16 | think the down side of that, it wouldihurt this Board. It
17 | would hurt this Board's credibility, certainly in the face
18 | of EPA. - And the long—term‘implicaﬁiOns of this Boaid
19 | would not bengOd. | | | _
20 . EXECUTIVE OFFICER CREEDON: We actually have.
21 ’actﬁally adopted orders With lettérs with YOur directibﬁ
22 | to us to write lette;s to the.State Board asking,to allow
23 | a stay or other things where the Board is méking a
24| statement they‘re doing this, but not -- within agreement
25 it needs to happen. And we've done that before to support
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the fact that we need time to make changes to the order.

1
2 I think'there is other ways to go about that to
3 sham*ygui:amquesLiQning_Lng reasonableness of what a
.4 previous Board action had done to:presentfday conditions.
5 Buﬁ that‘doesn't negate the fact that we have a previous
6 BOérd that took an actioh that we're.now‘payihg the
7 conseqﬁencés for.v And it's still a légally enforceable
18 _document, whether we agree with it or not.
9 So I just it‘—— and if does come to the
10 abilityf—+ ahd'you ceftaiﬁly have the-discfetion.to do
11 whétever:youidecidé‘to do.  There is‘down.Sides toimany
12 .ways'fhat you move forward. |
13 - CHAIRPERSON HART: I think it would be one thing
14 | if there was no scienbe behind.aﬁy of thié._ There was
15f‘ho —— if there was a really good rationale for_moving“
16 fofward with‘it.l‘Bﬁt this appears’té_me a purely
17| technical error on our part in terms of not exempting out
"~ 18 theée ag draiﬁs. And I Jjust cannot in good conscious go
.19' forward. |
20 And I have a much greater understaﬁding than.I:
21 did when I dealt with the Vacaville issue, because I was a
22 | very new Board member. And I have a whole new concept of
23 how this works. |
24 And if we have an opportunity as a Board.to
25

indicate to any other agencies, whether it be U.S. EPA or.
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’I' the.State Boardbor the Legislature, that these are serious
2 errors that confliot with science and make zero sense, I
3 [ believe it is -— I firmlyAbelieve it is our job to do
-4 that. ‘ | |
5 EXECUTIVE OFFICER CREEDON: I don't know if we
6 can say we have the science to make that determination
27 vet. It may not seem reasonable'by appearances, but in
8 | terms of what we're_ffnding'with Colusa and others, those
9 water body that don't look like much actually are meeting
10 standards. So wede'have federal reguirements to oomplyj-
11 | with. | o
12 leARD MEMBER ODENWELLER: And to segue off of
13 "what.you just said,.Pamela, I'll remind everybody the
14 whole'discuSSion has been premised on a finding that there
15 is-no use of the water-hody in the category that's been
16 _de51gnated
17 Therefore,iwe re g01ng to proceed forward and
18 'change'the designatlon. We haven t even talked about how
19 | we establish and what it's going to take to prove there is
.20 no ex1st1ng use of a standlng water body so we can go on
21 | and look at the rest of this. ‘
22 CHATRPERSON HART: Which, to me, is another
23 | reason why I don't know if we have enough information
24 before us. I mean, shouldn't that be a question —-
25

information that's provided to us before we make a
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- 25

1 determlnatlon on the permit?
2 EXECUTIVE OFFICER CREEDON: ‘Well what ——
3 CHAIRPERSQN HART: This is a c1ty of 8, OOO people
4 vwhd have a medium income of $32,000 and just spent $20
5 million on a wastewatér treatment plant.. |
6 EXECUTIVE OFFICER CREEDON: I can understand your
7| anger. I don't know how to characterize the tone;
8 | - But it's not én issue ——4we're not asking you.to
9 .do thié based on staff's fiﬁding fhét it is MUN. We are
10 | saying it has to be applied because of this blanket |
}1 apéiicatioh of drinking water sourceé in our Basin Plan.
12 has made if clear —-- the“VacaVille 6rdef from State Board
13 has.madevit clear bécause the same issués by.the
14 dischafgers were brought up . 'Aﬁ the time that we caﬁvuse
15 these_gxceptions, we don't nged a Basin Plan Amendment,
16 and State Board said no, the»Regibnal‘Bbard‘acted
17 | appropriately. Théy had to apply‘them. And‘a\Basih Plan
18 | Amendment is needed to remove it.
19 And so it's not because we've méde a flndlng that
20 it meeté those. We still have to do the work and the
_21 science to say it doesn't apply. We haven't doné_that
22 | work. We cannot just arbitrarily remove it without doing
23 | .the work tobrem0ve it. It.should have beeh-applied ail
24 | these years in their permits. It wasn't. And the error
is beiﬁg corrected now.
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It's unfortunate that it wasn't done years ago.
I can't change that. I can't undo the history. But now

that it's noted and acknowledged, we can't continue on

10

11

12

13

14
15
16
17
18

19

20

21
22
23
24

25

with the error.

CHAIRPERSON HART: And I understand that. But

then I think we should fix it. It's our job to fix it.

EXECUTIVE OFFICER CREEDON: There is no ‘argument

there.

BOARD MEMBER ODENWELLER: Just for the record, I
thihk there 1is another issue that's going to come upk
which is whether it's a channel thét wasvconstructed for
the tranéfér'of the:effluent or Whether it's a natural
feature. _ | | | | |
| And Ilpointed out if you go_back to the

historical GS topo maps, the blue lihe_rule, there are.

tremendous body of waters that are.blue lines on the 1860

quéds that are today encompéssed within concrete. And how

are We‘going‘to deal with thbsé?

EXECUTIVE OFFICER CREEDON: You're right. That's

all part of a much-needed erk'this needs .to be done. And

~a lot of that work will be done currently in.CV Salts or

as a plan within CV Salts to address.

BOARD MEMBER ODENWELLER: Delta Islands are a

particular problém“in‘that regard, and it's something

that's facing us as we go down the road.
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CHAIRPERSON HART: Are there other questions or

1

2 comments right»now for staff?

3 STAFE_COUNSEL COUPE: Madam Chair, I just want to

4 | add one additional comment for'conteXt.

5 I know there's been a lot 'of frustration on

6 behalf of Board members as it‘pertains to the application

7| of the Drlnklng Water Pollcy in thls context.

8 \ »Agarn, I wasn't around back in 1988 or '89 when

9 | those nrovisions were speclflcally 1ncorporated into the
10 _Basin Plan. |
11 | Butbl think it‘wou1d~at least'be fair'to say that
12 | one of the factOrs that probably went into the calculous
13 { by the'Board,at thatvtime.to incorporate that policy'the'
14 | way it did is gquite franklij—‘they probably felt that

15 that klnd of blanket de31gnatlon was certalnly more in the
16 splrlt of compllance with the Federal Clean Water Act than
17 to prov1de no protectlon or arguably no protection for
18 ,those water bodies whatsoever.

19 CHAIRPERSON-HART. But I haven't seen that -- any
20 | intimation of that in the documentation. So I can't say.'
21 EXECUTIVE OFFICER CREEDON: No. What was it?

22’ Prop 65 compliance And~the’intent was thatﬂthe Regional
.23 Boards would go through the effort needed to de-designate.
24 For whatever reason, we didn't do 1t I'm sorry, but we

25| didn't do it. | |
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CHAIRPERSON HART: You weren't here.

EXECUTIVE OFFICER CREEDON: That‘doesn't mean we

continue now that the error has been caught and we're

applying it as we're .supposed to do, we do need to do the
fixing. But that doesn't fix the need to implement it
through our permits until the Basin Plan is amended
appropriately.

CHATRPERSON HART: Okay. So I think if we don't.
have any other Board member questions or commehts,‘I'm

going to close the hearing. And I'11 entertain

deliberation and/or a motion.

BOARD MEMBER LONGLEY: Well, Madam Chair, I think
that staff has pointed out that they will work diligently 
towards I think the best path to resolve this with coming

up with the particular way‘to.prOCeédm 'Certaihly, Ccv

'Salts is on a course also. We're heard from David Cory,

who's leader within CV Salts, that they're dedicated

towérds going that difection.
And I fhipklto.hot adopt this‘permit.today'in the

end will'have some conséquences that are moreldyer than

certainly adopting it. I recognizé the shortcomings, but

I think the better direction to gé is to adopt the permit.

With that, I move we adopt the permit with all

the late and late, late revisions and with the assurances

of the Executive Officer that this issue will continue to
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1| pe pursued and heard testimony and heard testimény of
2| staff of'théir'direption thét they plan to go. |
3 | SIAEE_anmﬁgg_QQUPE:‘,Dr._Ldngley,!with'inclusion
4 | of the amended Cease and Desist O;der as wellf |
5 BOARD MEMBER LONGLEY: Definitely. I would
"6 | include yéur late comments.' |
7 CHAIRPERSON HART: Is there a second?
8 EOARD MEMBER ODENWELLER: I second.
9 CHAIRPERSON HART: Okay. For the NPDES'permit,
10 itfs a voice vote.'
11 All those in favor say ayé.
12 (Ayes) R
13 CHAIRPERSON HART: Any -- yes, Lyle.
14 BOARD. MEMBER HOAG: I think the operating ru1es-
15 | are such that I can offer anfinternal:motion to this
_16 motion; right? | .
17 . CHAIRPERSON HART: An ‘internal -- an amendment?
18} Yes. | . | ‘
19 | BOARD MEMBER HOAG: I would offer an amendment to
20 | the motion which directs thevbontinuation of this itém and
21 dirécts staff to return to the Board with the étatuS"
22 report on all the related thingsbwé'vé been discussing
23 | later than the end of this calendar year and‘periodically
24 théreafter and continues the actioh on Dr. LongleyES |
25 motioh to some fﬁﬁufe time at the discretion of the Board.
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BOARD MEMBER LONGLEY: Madam Chair, I'd like

1
2 parliamentary decision I could'be,wrong, but I'think
3| that_the motion would have to be defeated and then the
4 | continuation motion made. ‘
5 CHATRPERSON HART: I think yoﬁ're separately
6 offering that we continue this hearing and a vote on the .
7| permit? | |
8 BOARD MEMBER HOAG: And the vote; yea. Continue
9. both. ' . f
10 ‘CHAIRPERSON HART: That's a different ——.I think
11 'that's a different motion, because Carl is suggesting now
12 that we vote to approve the NPDES permlt ' So if you don't
13 | want to do that and you want to offer a separate motlon,
14 | we have‘to first vote on Carl' s_motron. And then you
15 would —— if his mofion fails, then you wouid be able to
16 ~offer your motlon A | |
17 | BOARD MEMBER HOAG: Okay. Why can't the motion
18 | be amended° _ | _ .
19 CHAIRPERSON HART: You can't amended it to be
20 conrrary to what he's *e' | " |
21 BOARD MEMBER HOAG: 1It's a continuation. .Itfs
22 | not conrrary. | | | | |
23 CHAIRPERSON HART: You want to vote ‘on the permit
24 and.say yes on the permit, but then.continue itz
- 25

BOARD MEMBER HOAG: No. I want —-
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1 CHAIRPERSON,HARTQ 'You want staff to come back?
2. BOARD MEMBER HOAG: 1I'll take your advise on what
3 thg_xyjﬁﬁwﬁre. It's been my experience that 'you can amend
4| a motion within the motioen beforé‘actuélly --
S| BOARD MEMBER LONGLEY;A Let'é ask David for an
6 | opinion. _ |
7 'BOARD MEMBER HOAG: An émendment which calls
8 | for —- | | |
9 | STAFF COUNSEL.CéUPE:,YMédam Chair, the way I
10 _underStand.the amendment that was being provided_thét
11 if's, in.facf,’dontrary to the motion tﬁat Df. Longley.
12 méde{ » |
13 So i don't -- the way I'm understanding the
14 'mdtibn or the propbsed amendment made by Boérd Membér,
15 Héag, it soUnds_like it's a Seﬁarate motioh because he's
16 | asking for the Board tb,cohtinue the matter instead of to
 i7:4adopt the propbsed_staff:fecommendétion.
18 BOARD MEMBER HOAG: Right.
19 CHATRPERSON HART: Thank you. Okay.
20 So is your advise to Mémbef Hoag, David, that he
21 offer up a séparate —-— Davidé So I doh't know 1if you're
22 doubleéchecking or'nét} ’is your adVise to him that he can’
23 | only offer his motion if Carl's fails or - |
24 . STAFF COUNSEL COUPE: My suggestion is take a
25 vote on Carl's motion. AIf.Carl's motion passes, then the
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1| Board's taken an action. If the motion fails and the
‘2._Boardvch003es to take up Mr. Hoag's motion,. it may do so’
3| at that time. | |
4 CHAIRPERSON HART: Okay.: So there 1is no
- 5| amendment ﬁo Carl's motion and Dan's second. - It is for
é the adoption of the NPDES permit, And that is only a
7| voice vote. I will take the call at this time.
8 BOARD MEMBER HOAG: I have another guestion.
9 CHATIRPERSON HART: There is another legal
'id question by Member Hoag.
11 BOARD MEMBER HOAG:"In deciding the outcome of
12 this motion, whét'isithe impact if I abstain versus voting
.13 nov? | |
14 STAFF COUNSEL COUPE: If you'abstain,'it counts
.15 | as pért of the majority. _You will'have déemed to have
16  acquiesced in théavoté. |
17 STAFF.COUNSEL‘COUPE: Whichever Way the majority
18 gdes? | | ‘ .
19 CHAIRPERSON HART: Correct.
20 STAFF COUNSEL COUPE: éqrrect.
21 BOARD MEMBER HOAG: If there is a numeric
22 majority.v If therg is é numerié draw?
23 CHAIRPERSON HART:. T think it passes.
24 STAFF COUNSEL COUPE: Say‘two Board'mémbers_vote
25 | yes and two Board members vote no and you abstain, you go
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towards the —- I believe the motion passes.

CHAIRPERSON  HART: - Correct..

10

11
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BOARD MEMBER HOAG: Well, I had just -- sorry

about this, folks.

I had earlier explained'briefly why my
ihclination was to abstain because of the lack.of
background énd knowledge. But given that iﬁterpretationy
whether I agree with it or not;1that causes mé to .change
and to vbte'ho, Which I;ll do in due course here.

| BOARD MEMBER LONGLEY: Madam chair, this is
normally é voice votev—— I askvfdr a roll Céli vote.

'STAFF COUNSEL COUPE: And again; because of the

"associated Cease and Desist Order, if we get a no'vote on

the Cease and Desist Order, then the vote —- obviously;

the Board will have approved the permit but not the

accompanying Cease and Desiét Order.

CHAIRPERSON HART: -Right. You can vote no on the
pérmit and say‘yes_on the Céasé.ahd Desist Order.
STAFF COUNSEL COUPE: Absolutely.
EXECUTIVE OFFICER CREEDON: You're taking
separate votes forbeach item.
| CHAiRPERSON'HART: Yes, we are going to take
separate votes for each item, but we are‘going to take

roll call votes for the NPDES, even though it's not

required so everyone's vote is very clear.
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25

1 So Kiran, if you would do that, please. Take a.
2 réll‘gall vote on the NPDES permit. ’
3 BOARD CLERK LANFRANCHI: Dr.: Longley?
" BOARD MEMBER LONGLEY: Yes.
5 BOARD CLERK'LANFRANCHI: Mr. Odenweller?
6. BOARD MEMBER ODENWELLER: Yes .
7 BOARD CLERK LANFRANCEI: Mr. Hoag?
8 BOARD MEMBER HOAG: No. N
9 BOARD. CLERK LANFRANCHI: Ms. Meraz?
10 BOARD MEMBER MERAZ: = Yes.
11 BOARD CLERK LANFRANCHI: Ms. Hart?
 12 CHAIRPERSON HART: No.
13 The»métion passes. vThis is a roll call voté fqr'
14 the Cease and Desist Qfder. And as Pamela indicated,
15 unless we all vote yes, the Cease and Desist Order is_not
16 adopted. | | |
17 So'Kiran( would -you take the roll Cail vote?.
18 BOARD CLERK LANFRANCHI: Dr. Longley? |
19 BOARD MEMBER LONGLEY:l Yes. | |
20 | BOARD CLERK LANFRANCHI: Mr. Odenweller?
21 BOARD MEMBER ODENWELLER: 'Yes,
22 BOARD CLERK LANFRANCHI: Mr. Hoag?
23 BOARD MEMBER HOAG: Yes.
24 - BOARD CLERK LANFRANCHI: Ms. Meraz?

BOARD MEMBER MERAZ: Yes.
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BOARD CLERK LANFRANCHI: Ms. Haft?

CHAIRPERSON HART: Yes.

10

11.
12

13
14
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24
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-lunch.

BOARD CLERK LANFRAQCHI: Mofion carries.
,CHAIRPERSON HART: Thank you.

fhat concludes Item 20, We will now break for
STAFF COUNSEL COUPE: :Reélly guickly, c;osed
session‘énﬁbunCemeht, page.4 of the‘agénda announcement,
Item E, the El-Dorado,Irrigation District NPDES permit.
litigation. - '

CHAIRPERSON HART: Thank you. We will return at

(Wheréupon'a lunch recess was taken at-

12:14 p.m.)
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8 SUPERIOR COURT OF CALIFORNIA
9 -~ COUNTY OF SACRAMENTO
10 | ' . v
1 CITY OF MANTECA Case No. 34-2010-80000492-CU-WM-GDS
: Petitioner and. Plamtlff RULING ON SUBMITTED MATTER:
12 ‘ ORDER GRANTING IN PART AND :
R 2 DENYING IN PART PETITIONER CITY
13 S 4 ‘ OF MANTECA’S PETITION FOR WRIT
: STATE WATER RESOURCES OF MANDATE AND REQUEST FOR
14 | CONTROL BOARD, STAY
RER Respondent and Defendant.
16 |
17 On March 26, 2010, Petitioner and Plaintiff City of Manteca (“Manteca”) filed its Petition
18 | for Writlof_ Manda‘te and Request for Stay (“Petition”) pursuant to Water Code §§ 13321(c) and
19 | 13330 and Civil Procédu:e Code § 1094.5. Mantec'a’challe.nges Respondent and Defendant State
20 | Water Resources Control Board’s (the “State Board”) denial of Manteca’s November 9, 2009
21| Stay Requést pursuant to Section 2053 of Title 27 of the California Code of Regulations
22 (“CCR”). Mantecé seeks a stay of a certain effluent limitation 'requ_irem'ent and related time
23 ‘schedule order imposed on Manteca by the Regional Water Quality Control Board, Central
24 | Valley Region (“Regional Board”).! |
25 . On August 12, 2010, the Court issued a Tentative Ruling ordering the parties to appear
26 | before the Court on August 13, 2010, to address certain issues related to the merits of Manteca’s
27 | | B
'28 ! The Regional Board, o.r_iginally a party to the action, was dismissed from the action on May 26, 2010.
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1 Pet1t1on After oral argument, at wh1ch both parties appeared, the Court took the matter under
2 | submission. The Court, having heard oral argument, read and con31dered the written argument of |
3] al parties and read and considered the documents and pleadings in the above-entitled action,
4 | now rules on the Manteca’s Petition as follows
5 | I. ~ FACTUAL AND PROCEDURAL BACKGROTJND
6 ~-On October 8, 2009, the Regional Board adopted Waste Discharge Requirements Order
7 | No. R5-2009-0095, NPDES Permit No. CA0081558, and T ime Schedule Order for City of
8 | Manteca Wasiewater Quality Control Faciliz‘y San Joaquin County, (“WDRs”) to govern
9 d1scharges from the Manteca Wastewater Quahty Control Facility (“WQCF”). (Administrative
10 | Record (“AR™) at 41-232.) The WDRs impose an effluent limitation 1equ1rement of 700 .
11 | pmhos/cm EC to control"salinity in the WQCF’S discharge. (AR at 46, 49.) The time schedule
12 | order (“TS O”) requires Manteca to achieve the 700 umhos/cm EC effluent limitation requ1rement
13 | in accordance with the followmg deadhnes
14 Task: o Date Due:
15 Submit Method of C01npiiance | Within 6 months of adopt1on of this
16 - Workplan/Schedule Order
Submit and implement a Pollution Within 6 months of adoption of this
17 Prevention Plan (PPP) pursuant to Order
8 CWC section 13263.3
Annual Progress Reports, which 1 December, annually, after _
19 must “detail what steps have been approval of workplan until final
implemented towards achieving compliance
20 compliance with waste discharge
requirements, including studies,
21 construction progress, evaluation of
measures.implemented, and
22 recommendations for additional
measures as necessary to achieve
23 fiill compliance by the final date”)
24 Full compliance with the effluent 1 October 2014
‘ limitations for electrical
25 conductivity
26 | (AR at49.)
27 ' Manteca alleges that in order to comply with the WDRs, it must plan, desi'g'n, and install
28 microfiltration and reverse osmosis facilities at a substantial cost to Manteca. (Memorandum at

5
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2:12-14.) More specifically, Manteca alleges that compliance with the WDRs would cost
approximately $38.4 million for initial constructioﬁ and an additional cost of approximatély $3.7

million for capital improvements and operation and maintenance, exclusive of costs Manteca will

have to incur to properly dispose of the 0.5 mgd of saline brine the new treatment facilities would

10
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19
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21
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24

25
26
27
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Manteca’s Stay Request (“Govea Decl.”) >atﬂ 9).) Installatio'n‘ of the new treatment facilities
would likely require 'plfeparaf1011 apd public review of an envirohmental impact report pursﬁant to
the California Envirénmental Quality Act (“CEQA”). (Memorandum at2:19-2; AR at-409
(Govea Decl. at ﬁ[ 11.) Maﬁteca estimateé the planning, pre-design, and CEQA-compliaﬁce costs

will approach $1.6 million. (Memorandum at 9:20-22; AR at 410 (Govea Decl. at ] 11).)-Once

'expended, thesé costs are irretrievable. (AR at 410 (Govea Decl. at § 11).) Compliance with the

WDRs will “essentially double the sewer rates” paid by Manteca residents. (AR at 362
(Transcript at 35:3-4).) h
Prior to the issuance of the WDRs, Manteca was complying with Regional Board Order

No. R5-2004-0028, as modified by State Board Order No. WQ 2005-0005. (AR at 234-345; see,

e.g., Declaration of Robérta L; Larson in Support of Petition for Writ of Mandate and Requést for

Stay (“Larson Decll‘.”) at Exh. “A” (In the Matter of the Petition of City of Mc_znleca (Mar. 16,
2005), Order WQ 2005-0005).) .In State Board Order No. WQ 2005-0005, the State Board found
the limitation of 1,000 pmhoé/cm EC appropriate to control salinity in the WQCF’s discharge.
(Memorandum at 10-7-9; Larson Decl. at Exh. “A” (In the Matter of the Petition of City of ‘
Manteca (Mar. 16, 2005), Order WQ 2005-0005 at 14,'22.) In response to these orders, Manteca
upgraded the WQCF and pursued alternative supplieé of water, resulting iﬁ a reduction of salinity
in the WQCF’s effluent of nearly 30%. (Memofandum at4:1-9, 10:5-17; AR at 9; ;vee also AR at
182 (WDRs, Exh. “F” (Fact Sheet) at F-50).) '

On November 9, 2009, Manteca filed a Petition for Review and Statement of Points
Authorities in Support thereof (“Pétiti‘on’ for Review”) with the State Board challenging, in
relevant part, the 700 umhos/cm EC effluent limitation requirement and the corresponding TSO

imposed by the Regional Board. (See, e.g., AR at 1-40.) The State Board acknowledged re_:ceipt.
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of Manteca’s Petition for.ReVie.w in a letter dated November 10, 2010.. (AR at 423-426.)

In connection with its Petition for Review, Mantéca filed a Stay Request pursuant to
Water Code § 13321 and 23 CCR §'205.3. (See, e.g., AR at 31-40.) Manteca sought a stay of the

700 u'MOs/cm EC effluent limitation requirement and the TSO pending the State Board’s -
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resolution of Manteca’s Petition for Review. (AR at 31.) In its Stay Request.'Manteca argued
each of the three precond1t1ons for.a stay pursuant to 23 CCR §2053: (1) the Regional Board’s
adoptlon of the WDRs 1a1sed substant1a1 questions of fact and law; (2) Manteca and the public
interest would suffer substantial harm of the Staté Board d1d not grant Manteca’s Stay Request;
and (3) neither interest persons-nor the pubhc _1nterest would suffer substant1al harm if the State
Board granted Manteca’s Stay Request |

Also on November 9, 2009, Manteca wrote to the State Board requesting that the partres
enter into a st1pulat1on staying the TSO and the 700 umhos/cm EC effluent limitation requnement'

hallenved by Manteca pursuant to 1ts Petition f01 Review. (AR at417-19.) Ina letter dated

December 14,2009, the State Board declined Manteca’s offer to enter 1nto a strpulatron stating it

was inappr opr1ate for the State Board as the adjudrcatrnc body, to enter into such a st1pulat1on

Instead, Manteca should propose a s1m11ar strpulatron to the interested pames for consideration by

the State Board. (AR at431-34.)

" Ina letter dated February 26, 2009 the State Board notified Manteca that the State Board
had.den1ed Manteca s Stay Request : (AR at-447-49.) Enclosed was a February 18,2010 '
memorandum outlining the basis for the State Board’s denial (“Stay Denial”). (AR at457-61.)

In the Stay Den1a1 the State Board re1terated the legal standard apphcable to stay requests.

_ pursuant to 23 CCR § 2053

The State [] Board has’ recoonrzed the extraordinary nature ofa stay remedy and

- places a heavy burden on a petitioner seeking a stay. [Footnote omitted.] The

State [] Board’s regulations provide that a stay may be granted only if a petitioner = -
alleges facts and produces proof of all of the followmo '

(1) substantial harm to Petrtroner or to the public 1nte1est 1f a stay is not
granted;

(2) a lack of substantial harm to other interested persons and to the public
interest is a stay is granted; and

(3) substantial questlons of fact or law regarding the disputed action.

4
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(AR at 458- 59 (footnote om1tted) )
The Stay Denial was predrcated orly on Manteca’s percewed failure to establish the .
substant1al ha1m Manteca would suffer if its Stay Request was denied. (AR at 459-460.)- The

State Boa1 d’s ﬁndmU in th1s 1evard was based on three conclus1ons First, the State Board '
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detenmned that “mere expense, even if relatively substantial, does not justify the gr antrng ofa
stay.” (AR at 459 (footnote omitted).) “In this instance, the threatened harm consists entrrely in
planning expenditures while the petrtlon is pendln and a speculat1ve claim of future pena1t1es if
Petitioner fails to meet the ﬁve yea1 deadline.” (AR at 459.)

Second the State Board found Manteca ] clarm of harm deﬁc1ent in 110ht of recent
pr ecedent1al orders 1ssued by the State Board holding that srm1la1 perm1ts should conta1n the same

effluent 11m1tat1ons that Manteca challenoed (AR at 459.) In those precedent1a1 orders ‘the State

Board “discussed several practical ways of meeting the limitations or of providing a basis for

changing them.” (AR at 459.)

| Third, the State ]Soard concluded that Manteca misunderstood the nature of a stay -
pursuant to 23 CCR § 2053. (AR at 4'59-460.) According to the State Board, “[a] stay does not
extend the deadlines in permits or evenin a TSOg it remo{/es the necessity to comply with given

requirements during the period of the stay.” (AR at 460.) Accordingly, “[o]nce the petition is

reviewed, if the underlying order is upheld, the. stay is dissolved and the requirements remain in -

place.” (AR at 460.) Thus, Manteca would be required to comply with any and all deadlines that

were previously in place prior to implementation of the, stay. (See also AR at 3 (“‘A stay is not

'des1gned to apply beyond the determination of the petition itself . . .”).)

With respect to the other two requlrements the State Board dechned to address the ‘merits
of Manteca’s arguments in detail because “Petitioner has failed to satisty the first stay
requirement . . . .*> (AR at 460.)

‘Subsequently, Manteca filed its Petition seeking a peremptory writ of mandate directing

2 With respect to the third requirement — substant1a1 questrons of law or fact —the State Board also stated: “However,
as discussed above, the State [] Board has considered similar legal arguments in two recent, precedential conclusions
and rejected arguments similar to Petltloner’s ” (AR at 460 (Stay Demal at 4). )

5
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the State Board to graﬁt Manteca’s Stay Request and/or a Cou_rt'order staying the 700 pmhos/cm
EC effluent limitation and the TSO pending the State Board’s resolution of Manteca’s Petition for
Review.

II.  DISCUSSION
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A. The State Board abused its discretion in denying Manteca’.s Stav Request.

Pursuant to Code of Civil Procedure § 1094.5, a court’s review “éxtehd[s] to the questions
whether the respondent has proceeded without,l or in excess of jurisdiction; whether there was a
fair trial; and whether there was any prejudicial abuse of discretion.” (Duncan v. Dept. of .

Personnel Admin. (2000) 77 Cal.App.4th 1166, 1173; Civ. Proc. Code § 1094.5(b).) Abuse_: of

- discretion is established if the r_espondeht has not proceeded in the manner required by law, the .
order or decision is not supported by the findings, or the findings are not supported by the

“evidence.” (Duncan, supra, 77 Cal.App.4th ét 1173.)

- The parties disagree 14ega1'dirig the _stahdard of review aplﬁlicable to the Court’s
review of the State .Board’s Stay Denial. | While Man_tecalco’ntends the indepéﬁdient
judgrheﬁt standard of review a'ppliés, the State Board conténds the substantial evidence
standard of re\}iew applies.

Numerous factors lend confusion to the lanciscape relafed to the State Board’s authority to |
stay a regional board’é’ waste-discharge requirémenfs. For ihs’tance, the titles of both Water CQde.l
§§ 13320 'and 13321 seemingiy authorize‘ the State Board to act on Manteca’s Stay Request.
Water Code § 13320 ié tiﬂe’d “Review by state board; Evidence; Findings; Submission of
dis.agreement betWeenvl'egional .boards; Action on requesf for s.tay."” Wa’ter Code .§ 13321 is titled
“Stay of decision and ordef of regional or state board; Duration oﬁ petition to court.” |

Additionalbl'y, the language of both Water Code §§ 13320 and 13321 appear to‘ authorize

the State Board to act on Mantecé’s Stay Request. Water Code §13320(e) provides: .

If a petition for state board review of a regional board action on waste discharge
requirements includes a request for a stay of the waste discharge requirements, the
state board shall act on the requested stay portion of the petition within 60 days of
accepting the petition. The board may order any stay to be in effect from the
‘effective date of the waste discharge requirements. ' '

I |
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Water Code § 13321(a) provides:
In the case of areview by the state board under Section 13320, the state board,

upon notice and hearing, if a hearing is requested, may stay in whole or'in part the
effect of the decision and order of a regional board or of the state board. ‘

Finally, 23 CCR § 2053, outlini_ng the requirements for the issuance of a stay by the State
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- Board, cites both Water Code §§ 13320 and 13321 as the authorities for the regulation. .

Despite this confusion, the Court agrees with the State Board that the substantial evidence

standard of review appropriately governs this Court’s review of the State Board’s Stay Denial.

The primary purpose of Water Code § 13320 relates to the State Board’s authorizatiOn to.

review “any. action or failure to act by a regional board” pursuant to enumerated sections and /or

‘chapters of the Water Code.? In reviewing a regional board’s action, the State Board:

[M]ay find that the action of the regional board, or the failure of the regional
board to act, was appropriate and proper. Upon finding that the action of the -
regional board, or failure of the regional board to act, was inappropriate or
* improper, the state board may direct the appropriate action be taken by the _
regional board, refer the matter to any other state agency having jurisdiction, take -
the appropriate action itself, or take any combination of those actions. In taking
any such action, the state board is vested with all of the powers of the regional
“boards under this division. ' ' '

(Water Code § 13320(c).) Although Water Code § 13320(6)-.relates to a stay of a 1;eg1011a1 board’s

waste discharge requirements, the Court agrees with the State Board that this subsection merely

provides for the timing of the State Board’s stéy decision and the permissible effective date of the

State Board’s decision if a stay is granted. The true authority of the State Board to rule on a stay
request lies in Water Code § 13321(a), which expressly provides that the State Board “may stay
in whole or in part the effect of the decision and order of a regional board‘.”4 (See City of

Huntington Beach v. Bd. of Admin. (1992) 4 Cal.4th 462, 468 (“In this regard, all parts of a statute

3 These sections and/or chapters include Water Code § 13225(c) (authorizing a regional board to “require as ‘
necessary any state or local agency to investigate and report on any technical factors involved in water quality control”
or to obtain and submit analyses of water”); Article 4 of Chapter 4 (relating to a regional board’s authority with
respect to waste discharge requirements); Chapter 5 (administrative enforcement and remedies by regional boards);
Chapter 5.5 (compliance with the Federal Water Pollution Control Act); Chapter 5.9 (the Storm Water Enforcement
Act of 1998); and Chapter 7 (the Water Recycling Law). - ' »

* The argument now sef forth by Manteca in connection with its Petition appe'ars. to contradict the position set forth in
its Stay Request. Although the introductory paragraph indicates that Manteca submitted its Stay Request “[pJursuant
to Water Code sections 13320 and 13321 (Stay Request at 3:2), Manteca goes on to quote only Water Code § 13321

- and 23 CCR § 2053 for the “Standards for Issuance of a Stay” (id. at Section B).

7
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should be read together and construed in a manner that gives effect to each, yet does not lead to
disharmony with the others™) (citation omitted).)
If a petitioning party is unsatisfied with the State Board’s decision regarding a regional

board’s actions, Water Code § 13330 allows that party to ﬁlé a petition for writ of mandate with
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the court, requesting that the court review the State Board’s decision. (Water Code §§ 13330(a),
(b).) Water Code § 13330(d) delineates the standard of review to be employed by the Courtin -

reviewing the State Board’s decision-and provides in relevant part:

For purposes of subdivision (¢) of Section 1094.5 of the Code of Civil Procedure,
the court shall exercise its independent judgment on the evidence in any case
involving the judicial review of a decision or order of the state board issued under
Section 13320 .. .. ' ' '

(Water Code § 13320(d).)

| Here, there is no evidence that Manteca presented (or was authorized to present) its St'ay‘
Request to the Regional ‘Board. Thus, ﬁo Regional Boa.rd decision regarding Manteca’s Stay
Request exists for the State Board to review. Iﬁstead, Mallteca?s Stay Request was appropriately
presented to the State Board for consideration, which suBsequently issued its Stay Denial. In
issuing its Stay_Denial, the State Board was not reviewing an “action or failure to act by a

regional board” in accordance with-Water Code § 13320 and, accordingly, Manteca is not seeking

" review of a State Board decision or order issued pursuant to Water Code § 13320.

- However, régardleés of whether the independent judgment or substantial evidence
standard of review applies, the Court finds that the State_Boaf_d abused its discretion in denying
Manté;ca’s Stay Request. The State Board’s Stay Déniai is unsupported by the evidence, thereby
constituting an abuse of discretion under both the independent judgment and substantial evidence
standards of review. Neither the weight of the evidence nor substantial evidence supports the

State Board’s Stay Denial.

I
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1| B. Manteca is entitled to a stav of the WDRs and TSO pending the State Board’s review
of Manteca’s Petition for Review. '
5 ,
3 In order to obtain a stay of the TSO and the 700 pmhos/cm EC effluent limitation
4 r'equil_rement pursuént to 23 CCR § 2053, Manteca must establish:.
5 1.  Substantial harm to Manteca or to the public interest if a stay is not granted;
6 2. A lack of substantial harm to other interested persons and to the public
1 ' interest if a stay is granted; and - - '
; 7 » - _ \ |
i 3. Substantial questions of fact or law regarding the disputed action.
i 8 ’ ] _ _
\ .
| 9 | (23 CCR §2053(a)(1)-(3).) ’
10 As discussed further below, the Court finds that Manteca sustained its burden of
11 | demonstrating that it and/or the public interest would suffer substantial harm if its Stay Request is
12 | not granted and a lack of substantial harm to other interested persons and to the public interest if a
13 | stay is granted. The Court additionally finds that substantial questions or fact or law exist’
14 | regarding the disputed action.
15 1. Denial of Manteca’s Stav Request results in substantial harm to Manteca and
E the public interest. including its ratepaver citizens. :
| 16 '
17. The State Board contends that Manteca fails to establish that substantial harm to Manteca
18 | or the public interest will result if the stay is not granted because: (1) Manteca failed to establish
| 19 | that reverse OSMOSis was the only method through which Manteca could achieve compliance with
‘ 20 | the salinity effluent limitation requirements; and (2) compliance costs, without more, do not
21 | constitute substantial harm. (Opposition at 7:11-13:10.)
| 22 a. Manteca demonstrates that reverse osmosis is the only feasible
: alternative available to achieve compliance with the WDRs within five
23 vears. ' '
24 Manteca presented the testimony and declaration of Phil Govea in support of its Stay
25 | Request.’> Mt. Govea declared that “Manteca has no other certain alternative beside [reverse
26 | s In support of its Stay Request, Mantéca 'subinitted the Declaration of Phil Govea establishing that he is qualified to
testify regarding the impact of the WDRs and TSO. (See, e.g., AR at 408-410.) Mr, Govea attested that he is the
27 || Deputy Director of Public Works — Utility Engineering for Manteca. Although he had only held the position for over
)3 two years as of November 2009, he held other engineering positions with Manteca for ten years prior to his tenure as

Deputy Director. Mr. Govea attested that he had personally managed and been responsible for significant
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osmosis] to comply with the final effluent limitatfons of 700 umhos/cm‘ for EC.” (AR at 409
(Govea Decl. at § 10).) In his testimony before the Regional Board, Mr. Govea further explained

that in light of prevflo:us improvemenfs to the WQCF‘and actions by Manteca designed to reduce _

‘the salinity in the WQCEF’s effluent,® reverse osmosis is the only certain alternative Manteca can
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implement to achieve the 700 pmhos/cm EC effluent limitation requirément. (AR at 35 9

(Transcript at 32:6-33 :4).) Mr. Govea testified:

So with that in mind, this— we also are looking at other measures for reducing
EC. Unfortunately, there isn’t a smoking gun, an industrial dischatger, left in our
system to regulate, to take more EC out, to achieve the 700 limit. All that is left
was the Eckert Industry, and they are no longer in our system. We are in the

" initial stages of looking at water softener reduction or elimination, but some of
our preliminary analysis doesn’t show that will be a promising solution.

S‘_o we believe that all that is left, really, for us to achieve, consistently achieve,
compliance, with an EC limit of 700 is to go to advanced treatment microfiltration
. and reverse 0Smosis. ' : :

(AR at 360-36 (Transcript at 33:16-34:5).)

Weighing heavily in Manteca’s fayor are comments by the State Board ifself, which

concede, contrary to the State Board’s Oppositioﬁ, that reverse osmosis is the only feasible option

' 't.o achieve compliance with the WDRs. In Order No. wQ 2005»—0005, the State Board states:

;‘aséuring compliance with the 700 pmhos/cm EC effluent limitation in the City’s permit for April

throﬁgh August would probably requh-déonstruction and operation of a reverse osmosis treatment

: plant for at least a portion of the City’s effluent at a very large cost.” (Larsen Decl. at Exh. “A”

(In .th.e Matter of the Petition of City of Manteca (Mar. 16,2005), Order No. wQ ’2005-0005 at

- 12).) The State Board more conclusively stated:

" modifications to the Manteca WQCF, was pérsona]]y involved in reviewing the Report of Waste Discharge for the

Manteca WQCEF to the Regional Board and more, and directed and oversaw work performed by consultants and staff

~ for activities directly and indirectly related to compliance with the WDRs and TSO.

§ In its Petition for Review submitted to the State Board, Manteca asserts'that, in response to Order No. R5-2004-
0028, Manteca already obtained higher quality surface water from the South County Water Supply Program to blend

_ with Manteca’s existing groundwater drinking water supply to improve the water supply source; added biological

nitrification-denitrification. to the secondary treatment process; added a secondary effluent equalization pond, tertiary
filters, an ultraviolet light pathogen deactivation system, and recycled water pumping station; and modified the
WQCEF to separate fully the food-processing wastes from the municipal effluent. (AR at 9:) The Regional Board
confirms that Manteca “has replaced a portion of its groundwater supplies with lower salinity surface water from the
South San Joaquin Irrigation District” and “removed the food processing wastewater from Eckhart Cold Storage from
its waste-stream that is discharged to the San Joaquin River.” (AR at 182 (WDRs, Exh. “F” (Fact Sheet) at F-50).)

10
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1 | | i |
: " The record indicates, however, that compliance with the permit effluent limitation
2 of 700 umhos/cin EC scheduled to become effective on April 1, 2005, could not
be assured without construction and use of reverse 0smosis facilities.
3 Construction and operation of reverse osmosis facilities to treat discharges from
the City’s WQCTF, prior to implementation of other measures fo reduce the salt
4 load in the southern Delta, would not be a reasonable approach. -
"5 | (Larsen Decl. at Exh. “A” (In the Matter of the Petition of City of Manteca (Mar. 16,-2005), Order
6 | No. WQ 2005-0005 at 12 (emphaéis added)).) As recently as October 2009, the Regional Board
| 7 | confirmed that [t]he facts regarding the need to construct reverse.osmosis to meet the 700
8 ;,Lmhos/cm EC standard have not changed »7 (AR at 182.)
: In hght of the State Boald’s own statements regarding the. nece331ty of reverse 0SmMOosis to
10 achleve the 700 pmhos/cm EC limit, the State Board’s statements 1egard1ng other altematwes
11 | availableto Manteca carry 11tt1e we1ght (in addmon to bemg refuted by evidence in the reco1d)
|
12 | This is especially true when one of the State Board’s suggested alternatlves 1s n0n~comphance.
13 | Non- comphance is not a credible altematlve for Manteca. for numerous reasons, the most obvious
14 | being that non-compliance does nothmg to achleve the 700 pmhos/cm EC lll”ﬂlt and directly
15 1 V1olates the WDRS and TSO.
16 b.i - Substantial harm to Manteca and the pubhc interest will result if
‘ Manteca s Stav Request is denied.. :
17 _ _
18' The State Board nebulously contends that compliance costs, without more, do not
j 19 | constitute substantial harm. However, the State Board fails to provide any information on
, 20.| precisely what “more” a petitionet is required to demonstrate in order to establish substantial
: 71 | harm when exorbitant compliance costs constitute the brunt of the harm suffered by that 4
% 29 | petitioner. Here, however, the Court finds that Manteca has demonstrated substantial harm in
53 | accordance with the standards articulated (albeit somewhat inconsistently) by the State Board in
24 | prior decisions.
25 In In the Matter of the Petition of International Business Machines, the State Board
26
27 7 About one month after adoptidn of the WDRs, the Regional Board acknowledged that “compliance with the 700
umhos/cm effluent limitation may not be feasible without use of expensive and energy-intensive salt removal
technologies.” (AR at 429.) :

28
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. addressed International Business Machines’ (“IBM™) request for a stay, which was predicated in

part on the contention that “IBM will suffer substantial harm if it is required to submit a technical
report regardmg a contmuously pumpmg momtoring well and gr oundwater reuse plan for the

well, by December 15, 1988.” (In the Matter of the Petition of International Business Machmes
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(Dec 15, 1988), Order No. WQ 88-15 at 4) IBM d1sputed the necess1ty and technrcal
'effectiveness of the well and alleged that it was not reasonably feasible to provide a groundwater-

-reuse plan by the trmeframe established by the Regional Board. (/d. at S. ) IBM contended,

“requiring such a well now w1ll nece331tate the re-evaluation of other aspects of the long term
plan ...”; IBM prev1ously demonstrated the technical effectiveness of the requested well;

[e]valuation of reuse options would require detailed analyses of water qualrty cost, and liability,

duration of pumping and othet factors, involving extensive drscussron with many parties ’; and

‘that IBM would “be,substantially prejudiced by haying to expend this effortin eval‘uating reuse

options while the State Board is considering the petition which may render the issue moot.” (Id.
at 5-6.) The State iBoard agreed “that IBM could be substantially prejudiced by preparing the
extensive technical report and groundwater reuse plan adequate to rneet the Regional Board’s /-
order by December 15, 1988.% (/d. at6) | -

Implicit in the. State Board’s decision is the State Board’s understandrng of the potentially_
unnecessary effort and expenditure of costs related to a Regional Board requirement that could
potentially be reversed by the State Board. In gr anting IBM’s stay request, the State Board did
not require IBM to establish anything “ more as it. purports to require of Manteca. Manteca’s
Stay Request is predicated on,similar ¢contentions. Even the Regional Board conceded: “We
agree with Manteca that funds should not be expended on design and ‘construction of salinity
rermoval technologies that could prove to be unnecessary, depending on the outcome of current -
planning efforts.” (AR at 429.) | |

Although unclear frorn the State Board’s Oppos1tion the State Board appears to have

prev1ously requii ed other aggr1eved palties to demonstrate that “the costs of compliance with the

Regional Board order are disproportionate to the benefit to be gained by the required water

quality monitoring.” (See In the Man‘er of the Petition of Counz‘y of Sacramento Sanitation
12
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Dzstl ict No. 1 (Au0 22,2003), Order WQO 2003-0010 at 4; In the Matter of the Petition of
Pacific Lumbel Company (May 17, 2001) Order WQ 2001-09 at 3. ) Manteca estimates that the
planning, pre—de31gn, and CEQAfcompllance costs required to be expended in order to pr epare to 1

comply with the WDRs and TSO approach $1.6 million. (Memorandum at 9:20-22; AR at 410.)
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‘Actual comphance with the WDRs would cost appr oxrmately $38.4'million for 1n1t1a1

. construction and an additional cost of approx1mately $3.7 milhon for capital impr ovements and

‘0peration and maintenance. _(Memorandum at 2:14-19; 9-17-19; AR at 409.) Importantly, once

: .expended these costs are irrétrievable and will result in significant rate increases for Manteca

1e31dents (AR at 410 (Govea Decl. at 9, 11); AR at 362 (Transcript at 35:3- -4).)

Given the Court’s conclusions reoardmo the lack of substantial harm to 1nterested parties

and the public interest if Manteca’s Stay Request is granted (which'are discussed by the Court in

detail below) the Court finds that Manteca has established that these comphance costs “are

dlSpl op01t10nate to the benefit to be gained by the required water quahty monitorinc

2. Manteca demonstrates a lack of substantlal harm to other interested persons :
and to the pubhc mterest if its Stay Request is granted

in arguing that Manteea failed to dernonstrate alack of substantial harm to interested
persons or to the pubvlicif the stay is granted, the State Board focuses entirely on Manteca’s
perceived sole reliance on the testimony_ oer. Govea in the underlying proceedings.
(Opposition at 14:14-17.) In doing so, the State Board.ignores the i/ast majority of evidence in.
the record establishing the lack of substantial harm to interested persons or to the public if
Manteca s Stay Request is gr anted. |

Prior to issuance of the TSO and WDRSs at issue here, Manteca had- comphed and

continues to comply with Regional Board Order No. R5-2004-0028, as modified by State Board

Order .No.‘ WQ 2005-0005. (AR at233-345; Larson Decl,, Exh. “A.”) In State Board Order No.
WQ 2005-0005, the State Board found the limitation of 1,000 pmhos/cm EC appropriate to
control salinity in the WQCEF’s discharge. (Memorandum at 10:7-9; Larson Decl., Exh. “A” at
14, 22 ) Inresponse to these 'orders Manteca spent approximately $65 million upgrading the

WQCEF and related facilities and pursued alternative supphes of water, resulting in a reduction of
13
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salinity in the WQCEF’s effluent of neaﬂy 30%. (Memorandﬁm at4:1-9, 10:5-17; AR at 5 ,9)

As a-result of the upgrades, the WQCE’s discharge now averages 735 pmhos/cm EC.on a

monthly basis, which closely approximatés.thé 700 pmhos/cm EC effluent limitation requirement

- required by the WDRs. (Memorandum at 13:11-12,n.11 : AR at 359, 362 (Transcript of Regional

(93]
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Board Hearing (Oct. 8, 2009) 32:2-5, 35:15-36:5).)

In correspondence dated December 9, 2009, the Regional Board expressed its support of -

Manteca’s Stay Request, conﬁrming Manteca’s minimal contribution to the salinity in the San

" Joaquin River:

- Manteca’s discharge is not a significant source of salt to the San Joaquin River, so
“the environmental benefits from reduced effluent salinity are minimal, although
not insignificant. . - '
Manteca’s current irrigation-season salinity level of 745 pmhos/cm is already
© fairly close to the existing 700 pmhos/cm irrigation season receiving water quality

objective, and is within the ranges that are being discussed as potential new south -
Delta water quality objections. :

(AR at 429-430.)
- During oral argument, the State Board relied on the Regional Board’s statement that the
environmental benefits of Manteca’s compliance with the WDRs, although minimal, are “not

insignificant” in support of the State Board’s argument that Manteca failed to demonstrate a lack

' of substantial harm ifa stay is granted. "The State Board’s reliance on this statement, however, is

| undermined by the State Board’s own comments in Order No. WQ 2005-0005, which concede the

limited impact that M'anteca’s. compliance with the WDRs will have .on. salinity levels.

- In revising upward the original effluent limitation for EC imposed by the Regibnal Board
in Order No. R5—2004-0028, the State Board acknowledged that the existing record supported the |
conclusion that “because of the relatively high salinity df the réceiving water and the relatively
small portion of flow provided by the City’s discharge, the City’s use of reverse osmosis would
ha\./e relatively little effeét on the EC of water in the river.” (Larsen Decl. at Exh. “A” (Order No.

WQ 2005-0005 at 12.) The State Board continued: .

The causes and potential solutions to the salinity problems in the southern Delta
are highly complex subjects that have received and are continuing to receive an
unprecedented amount of attention from the State Board in the exercise of its

RULING ON SUBMITTED MATTER
Case No. 34-2010-80000492-CU-WM-GDS




coordinated authority over water rights and water quality. The southern Delta
water quality objectives for EC referenced by the Regional Board were

. established in the-State Board’s 1995 -Delta Plan.—-Although the-ultimate-solations ——— = - |~

to southern Delta salinity problems have not yet been determined, previous
actions establish that the.State Board intended for permit effluent limitations to
play a limited role with respect to achieving compliance with the EC water .
quality objectives in the southern Delta. : T
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(Carsen Decl. at Exii. “A”(Order No. WQ 2‘0‘0‘5‘-0O‘O‘S“af1—3'=“1‘4‘(“emp‘hasifS‘ad-ded).)

Mr. Govea’s testimony corroborates the Regional Board’s and State Board’s conclusions

and confirms that the impact of Manteca’s compliance with the WDRs would have a minimal

impact on the salinity of the water:

Looking at it, at this issue, another perspective put in context, the two left bars are
Manteca treatment plant is putting out, as I said, about 735 micromhos per
centimeter right now. The river concentration is about 594 micromhos per
centimeter. The two right most bars, if the plant were to achieve 700 through
microfiltration and reverse osmosis, the river would drop from 594.13 to 594.01; a

.02 per cent reduction in salinity.

To put this into context even further. If you think about loading in the San Joaquin
River, the amount of EC, salinity, that is there now and put it in terms of height,
there is the equivalent of the Empire State Building in terms of loading in the river;
and the amount of contribution that the City has is equivalent of a six-foot-six
person. :

(AR at 361-62 (Transcript of Regional Bloard Hearing (Oct. 8, 2009) at 35:15-36:5).)

3. Substantial questions of fact and law support the issuance of a stay.

In the Matter of the Petition of International Business Machines also is instructive with

respect to whether substantial questions of féct and law support the issuance of a stay. There, the
State Board held that “there are substantial quéstions of fact as to whether the' Gap.well as
required by the Regional Board is needed at all. We will Ee addressing these in greater detail as
part of our review of the petition as-a whole.” (In the Matter of the Petition of International

Business Machines (Dec. 15, 1988), Order No. WQ 88-15 at 4.)

Similarly, substantial questions of fact and law exist as to whether Manteca will need to

comply with the 700 pmhos/cm EC effluent limitation requirement — an issue the State Board will

address as part of its review of Manteca’s Petition for Review. The Regional Board confirms:

‘The [State Board] is reexamining the salinity standards in the Bay Delta Plan,
which might ultimately change the receiving water standards with which Manteca
must comply. CVSALTS may provide other regulatory options to the City, and
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should ultlmately reduce sahmty in the San Joaquin River. Erther of these efforts
" may resolve Manteca’s salinity issues without the need for litigation. . . . The
~-planning efforts; and not the courts; are the appropriate-venue-to resolve these -
1ssues. . We agree with Manteca that funds should not be expended on design and
construction of salinity removal technologies that could prove to be unnecessary,
dependmo on the outcome of the current planning efforts. .
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(AR 2t 429-30)

The State Board relies on In the Matter of the Petztzons of Stockton, et al. (Oct 6, 2009)
Order WQ 2009- 0012 and In the Matter of the Petztzon of Envzronmental Law F ouna’atzon (MAY |
l9 2009), Order WQ 2009- 0003 in contendmg that no substant1al questions of fact or law exist. |
“In these orders the State [] Board held unequivocally, that the water quality obj ect1ves of the
Bay-Delta Plan apply to mumclpal treatment facrhtres, and that salinity l1m1tatrons of 700
pmhos/cm are appropriate.” (Opposition at '16:84-10.) o |

The Court agrees with Manteca, however, that the State Board’s decisions in these other

matters are not determinative of whether substantial questions of law or fact exist with respectto

Manteca The State Board previously went out of its way to distinguish the “unique background

“and facts” related to Manteca from those related to the Cities of Tracy and Stockton (Larsen -

Decl at Exh “A” (Orde1 No WQ 2005- 0005 at 15.). The Court also notes that the very decisions |
on wh1ch the State Board relies are bemg challenged by the Cities of - Stockton and Tracy in
separate judicial proceedrngs the outcome of whrch could 1mpact the vahdrty of the State Board’s

actions with respect to these other mumc1pal1t1es as well as Manteca. (See Declaration of

‘ Roberta Larson in Support of Manteca s Reply Brief (“Larson Reply Decl.”) at 4 8, 9, Exhs.

“G,” “H. ”) Additionally, as Manteca notes — and the State Board does not refute —the “EC

ObJ ectives for the southern Delta are in a state of flux.” (See Memorandum at 16: 23 17:12. )
Acco1d1ngly, the Court finds that Manteca is entltled toa stay of the 700 pmhos/cm EC

effluent llmrtatron requirement and TSO pending the State Board s review of Manteca’s Petrtron

for Review. However, as further discussed-below, the Court finds that Manteca fails to establish

that it is entitled to an extension or tolling of the TSO deadlines.

1
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C. Manteca fails to estabhsh that it is entitled to an extensmn or tolllnc of the TSO
deadlmes

~ Through its'Petition, Manteca seeks more than just a stay of the TSO deadlines.” Manteca | |

_ actually seeks a tolling or an extension of the TSO deadlines as they relates to 700 nmhos/cm EC
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‘efffuent [imitation requirement:

Manteca requests that the Court Urant the stay and make it effectwe as of
November 27, 2009, when the Permit and TSO took effect. [Citations.] With

- respect to the provisions that would be subject to the stay, its effect would be to
commence the schedule for the various compliance deadlines upon the final
disposition of the Petition for review. By virtue of the stay, the total period for -
compliance would not change, but each deadline would shift by a period equal to
the time between November 27 2009, and the date of the disposition. :

(Memorandum at 7:3-9.) ‘The State Board objects to Manteca’s request, arguing that “[a] stay, as

authorized by Water Code section 13321, would not provi‘de the tolling relief sought by

vPet1t1oner ? (Oppos1t1on at 1 :23-25; 4 14-5:18.) The Court agrees.

Manteca relies in part on 23 CCR § 2053 for its argument that a stay can 1nclude a |
“sh1ft1n0” of the TSO deadhnes 23 CCR § 2053 prov1des that a stay extends to the “effect” of an
action of a regional board. Because the effect of the TSO is to impose comphance deadlines,

Manteca argues that a stay can be granted to relieve Manteca of these deadhnes by essenttally

_1nod1fy1n0 the TSO deadhnes

In mak1no this argument, Manteca ignores the fact that a stay is intended to preserve the
status quo. “A stay is meant to pr ov1de a brief perlod of relief from a Regional Board’s order
pending resolution on the merits.” (In the Matter of the Petitioners of Boeing Company (June 21, |
.2006) 01 der WQ 2006- 0007 at 8; See also Inthe Maiter ofTahoe-Truckee Sanztatzon Agency :
Request Jfor Stay (Feb. 2, 1978) Order No. 78-3 at 4 (“Itis app1op11ate tor note here that the

general purpose of crantmc a stay is to provide that the ‘status quo’, or existing situation, will be

,ma1nta1ned pendmff resolution of the matters under review’ M. ) The State Board has interpreted 23

CCR § 2053 as authorizing a stay only unt11 the State Board issuesa dec1s1on on Manteca’s

Petition for Review. ““The interpretation of a regulation, like the interpretation of a statute, is, of _'
course, a question of law, and while an administrative agency’s interpretation of its own

1e0ulat1on obv1ously deserves great wewht the ultimate resolution of such 1e0al questions rests
17
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with the courts.” [Citation.] However, the court generally will not depart from the agency’s

interpretation unless it is clearly erroneous or unauthorized.” (Physicians and Surgeons Labs.,
Inc. V. Dept. of Health Servs. (1992) 6 Cal. App.4th 968, 986-87 (citation omitted).)

Manteca does not allege that the Department’s interpretation of 23 CCR § 2053 is clearly
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erroneous or unauthorized. Instead, Manteca argues that the Department has previously granted

such extensions of TSO deadlines in other matters and should essentially exercise its discretion to
do so with respect to Manteca. Manteca fcliés on In the Matter of Cease and Desist Order
against the Department of Water Resources and the United States Bureau of Reclamation, In the

Matter of the Review on Own Motion of Waste Discharge Requirements for Vacaville’s Easterly

Wastewater Treatment Plant, and In the Matter of the Petition of City of Stockton® in support'of

its argument. The authorities cited by Manteca are distinguishable and/or fail to support

Meénteca’s argument that the Court is authorized to toll or extend the TSO deadlines _pursﬁant to

23 CCR §2053.

“The State:Board distinguishes the controﬂing legal authority in the Department of Water
Resources and the United States Bureau of Reclamatioﬁ matter, arguing that it allowed the State

Board to stay and extend the compliance deadlines at issue. There, the State Board modified a

8 The State Board objects to the introduction of In'the Matter of the Petition of City of Stockion (Oct. 17, 2002),

“Order WQ 2002-00018, because it is a non-precedential decision. Although, the State Board’s objection to the
decision is sustained, the Court notes that the Stockton matter offers little assistance to Manteca in support of its -

argument that it is entitled to a tolling and/or extension of the TSO deadlines. In the Stockton matter, the Regional

‘Board and the City of Stockton entered into a stipulation staying certain compliance deadlines and expressly

providing: : :

With respect to the stay of compliance periods as provided above, the effect of the stay shall be to
‘commence the schedule for the compliance periods, and the periods for interim steps toward

" compliance, upon the date the State Board issues.a dispositive order on the Petition, if the State
Board untimely upholds the challenged provision or on the date the State Board dismisses the
Petition. The total period for compliance, and the periods for interim steps toward compliance,
will equal the period or periods provided in the applicable provision, unless ultimately enlarged by
the State Board. -

(LarsonReply Decl. at § 2, Exh. “B.”)

This stipulation was ultimately approved by the State Board. Manteca fails to provide an explanation for why, if the
Regional Board previously supported its Stay Request, Manteca and the Regional Board did not enter into a similar
stipulation for approval by the State Board. This is particularly interesting given that Manteca originally proposed to -
the State Board that the parties enter into a similar stipulation.. (AR at 417-19.) The State Board declined, stating

 that 4s the adjudicating authority, it was inappropriate for the State Board to enter into such a stipulation. (AR at

431-34.) However, the State Board informed Manteca that municipalities had entered into such agreements with
regional boards that were then submitted to the State Board for approval. : '

18
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-~ . . —

cease and desist order issued against the Department of Water Resources (“DWR™) and the

United States Bureau of Reclamation (“USBR”) in response to the thréatened violation of DWR’s

water rights permits for the State Water Project and USBR’s water right license and permits .fo_f

the Central Valley Project. (In the Matter of Cease and Desist Order ,agaiﬁst the Department of

10
11

12
13

14

15

16.

17

18

19
" 20
21

22

24
25
26

27
28

(Ibid)

Wdter Resources and the Uniited Siates B'ureauA of Reclamation (Jan. 5, zOTO’)","O‘r‘déf‘WR"ZO’l‘O?"“'
0002 .at 2.) The pﬁrpo'se of the proceeding was tob“Adeterinine whether to modify the compliance
schedule contained in Order WR 2006-0006, and whether to impose any interim pfotective |
measures.” (Ibid.) |

The State Board decided:

We will extend the compliance deadline until after we have completed our current
review of the salinity objectives and associated program of implementation
contained in the [2006 Bay-Delta Plan] and any subsequent water right :
proceeding so that, in developing a revised compliance plan, DWR and USBR can
take into account any change to their responsibility for meeting the objective that
may occur as-d result of our review.”. : : :

. Importantly, Water Code § 1832, not 23 CCR § 2053, authorized the State Board to

mo'dify, not simply stay, the cease and desist order: |

" Cease and desist orders of the board shall be effective upon the issuance thereof.
The board may, after notice and opportunity for hearing, upon its own motion or -

upon receipt of an application from an aggrieved person, modify, revoke, or stay -
in whole or in part any cease and desist order issued pursuant to this chapter.

(Id.at3.) Accordingly, the Court firids that the DWR matter does not support Manteca’s

-argument in support of a tolling or ‘eXt‘ensiOn of the TSO deadlines.

The Vacaville matter also is of no assistance to Manteca.” There, the State Board stayed . |-

various waste discharge requirements and compliance deadlines until the Regional Board dealt
with the matter on remand. In issuing the stay, the State Board stated: “By staying these

schedules, the Board intends that the schedules not run during the stay period. This means that

® Manteca attaches only four pages of a 77-page decision to the Declaration of Ms. Larson in support of its Reply.
(See Larson Reply Decl. at § 2, Exh. “A.”) The State Board’s objection to this evidence is sustained on this basis.
However, because the State Board attaches a complete copy of the State Board’s decision in the Vac