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A. Introduction.

We are James G. Sweeney and Amelia M. Sweeney, doing business as Sweeney Dairy, and are
the “Dischargers” named under the Central Valley Regional Water Quality Control Board’s
Administrative Civil Liability Complaint R5-2012-00542 (Complaint). Our address is 30712
Road 170, Visalia, CA 93292. Our telephone number is (559) 280-8233 and our email address is
japlus3@aol.com. '

Pursuant to Section 13320 of the California Water Code, we hereby appeal to the State Water
Resources Control Board (State Board) regarding the following decisions, actions, and failures to
act by the Central Valley Regional Water Quality Control Board (Regional Board) and petition
the State Board to review the same and to grant us the relief we hereinafter request.

B. Statement of Facts.

1. We operate a small dairy at 30712 Road 170, Visalia, CA. We milk around 300 cows on
a site where a dairy has continuously been conducted for over eighty years.

2. The Regional Board’s Order No. R5-2007-0035 (2007 Order) compelled us, along with
all other dairymen, to prepare and file all of the following reports with the Regional
Board by July 1, 2009. The Regional Board amended the 2007 Order in 2009 with Order
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No. R5-2009-0029 (2009 Order) in which the filing date for these reports was extended
for one year, to July 1, 2010. The 2009 Order cited financial distress in the dairy industry
as the justification for the extension. The 2009 Annual Report, due on July 1, 2010,
consisted of an Annual Dairy Facility Assessment for 2009, and a Waste Management
Plan (WMP), which consisted of the following reports:

(a) Retrofitting Plan for needed improvement to storage capacity, flood protection or
design of the production area.

(b) Dairy site and Cropland maps.

(c) Wastewater lagoon capacity evaluation.

(d) Flood protection evaluation.

(e) Dairy and cropland design and construction evaluation.

(f) Cross-connection assessment report.

The 2010 Annual Report, due on July 1, 2011, consisted of the following reports:

(a) Nutrient Monitoring Element;
(1) Waste Water, amounts and test results
(2) Manure, amounts and test results
(3) Crop, amounts and test results
(b) Groundwater Monitoring Element (domestic and ag wells), test results.
(c) Certification of Nutrient Monitoring Program “retrofitting.”
(d) Certification of storage capacity “retrofitting.”
(e) Certification of flood protection “retrofitting,”
() Certification of housing and manure storage area “retrofitting.”

The 2007 Order required most of the 2009 and 2010 reports, technical and otherwise, to
be prepared by licensed professionals/engineers and consultants, with all of the sample
testing to be done by licensed laboratories, all of which are Very expensive.

During 2008 and 2009, the dairy industry suffered through a dreadful period due to a
combination of Jow milk prices and high feed costs that were unprecedented in recent
memory. Virtually all dairies, large and small, had to borrow substantially in order to
remain in business. It was a period from which most dairymen have not yet financially
recovered. Indeed, the Regional Board’s 2009 Order (R5-2009-0029) acknowledged the
seriousness of the situation, and recited that “CARES points out that the cost of the report
can be as high as $30,000.00 per facility.” As a result, the Order postponed for a year the
filing of these reports. In this manner, the Board accepted the notion not only that these
reports were very expensive, but that their costliness was a justifiable reason for
postponement of the filing of the reports. (Exhibit 1)

This year, the dairy industry has returned to a period of low milk prices and high feed and
energy costs. For most, there is insufficient revenue to pay all bills, and because of
seriously depleted equity, lenders are unwilling to loan additional funds to most dairies to
make up the shortfall. In many cases, we are buying feed for our cows, but are unable to
pay the farmers supplying us.



Environmental groups have often been critical of large dairies, referring to them as “mega
dairies” and “factory farms.” Larger dairies discharge larger volumes of waste and
generally pose a greater potential threat to our groundwater. Yet, in adopting the 2007
Order, the Regional Board imposed very costly monitoring and reporting requirements
that are pretty much the same for all dairies, regardless of size. Because smaller dairies
have fewer cows over which to spread these fixed regulatory costs, it is much more
burdensome, and puts them at an even greater competitive disadvantage. In some cases it
is fatal, and we know of a number of small dairies who told us that they sold out because
they could not afford the costs of complying with the new reporting requirements
imposed by the 2007 Order.

The Regional Board’s staff supplied us with data (broken down by herd size) that show
the number of dairies that filed reports in the Fresno Office in 2010, as compared to 2007,
While there was less than a 1% decline in the number of large dairies (over 700 cows)
filing reports between 2007 and 2010, there were 36% fewer medium sized dairies
(between 400 and 700 cows), and 46% fewer small dairies (less than 400 cows) that filed
reports in 2010 than did in 2007. So the evidence is not just anecdotal; it shows that the
smaller dairies that were disappearing in much larger measure during this financially
stressful period. While the Regional Board staff likes to claim that 95% of the smaller
dairies filed the 2010 reports, they suppress the inconvenient truth that almost half of
those filing in 2007 had gone out of business by 2010. There should be no dispute that the
Regional Board’s costly reporting requirements as set forth in the 2007 Order are a
contributing reason why large dairies are growing even larger, and are taking over the
production lost by the small dairies going out of business.

As a result of the financial situation in which we found ourselves in 2009 and 2010, we
wrote a letter dated March 28, 2010 to the Regional Board’s staff — more than three
months before the July 1, 2010 filing deadline - in which we asked for a waiver from
submitting these reports. (Exhibit 2) We wrote a follow-up letter dated April 7, 2010 to
the Regional Board staff in which we requested a one-year suspension of filing the
reports. (Exhibit 3) Anticipating that the staff would refuse to grant said relief, we stated
in both of these letters that if the staff was unable to grant our request, to please schedule
the matter for a face-to-face hearing before the Regional Board at a future meeting so that
we could present our request for relief to the Board.

The Regional Board’s staff replied to our March 28 and April 7 letters by a letter dated
June 15, 2010, in which they did not agree to our request to a one-year suspension, and
they did not schedule a hearing before the Regional Board as we had asked. Instead, they
advised us that we could address the Board during the “Public Forum” section of their
agenda. Such presentations are limited to three (3) minutes. (Exhibit 4)

Concluding that three minutes were completely inadequate to present all of our evidence
and arguments, we again asked the staff in a letter dated June 27, 2010 to schedule a full
hearing before the Regional Board, and it was ignored. (Exhibit 5)



10. On August 20, 2010, we received a Notice of Violation dated August 16, 2010 from the
Regional Board staff charging us with failing to file the July 1, 2010 reports.

11. In a letter to the Regional Board’s staff dated August 22, 2010 we again mentioned our
request for a hearing before the Regional Board. (Exhibit 6) Again, the staff continued to
ignore our request. We later found out why. At the July 14, 2011 hearing before the
Hearing Panel, Mayumi Okamoto, one of the Regional Board’s legal counsel, stated that
“the decision to place a matter on the agenda remains with the discretion of your
[Regional Board’s] management in consultation with the Executive Officer as the
gatekeeper.” (Exhibit 7) Regional Board staff member, Clay Rodgers, also testified that
“Mr. Sweeney did approach us to ask for an extension. We decided that an extension, as
the gatekeepers to the Board, that the extension of the Waste Management Plan had
already been granted. ... And we did not feel that the extension of the annual report
would be appropriate.” (Exhibit 8)

While the Regional Board may delegate some of its powers and duties, some cannot be
delegated. Section 13223 (a) of the California Water Code provides that modification of
any waste discharge requirement is one of those powers and duties that cannot be
delegated. It is the Regional Board’s exclusive duty and responsibility to hear and decide
upon our request for a modification of the waste discharge requirements contained in the
2007 Order. Since Section 13223 (a) grants only the Regional Board the authority to
make such determinations, Ms. Okamoto and Mr. Rodgers both admitted that the staff
operated outside their legal authority.

12, On May 10, 2011 an Administrative Civil Liability Complaint, R5-2011-0562, (2011
Complaint) was served on us for failing to file the July 1, 2010 reports. It sought civil
penalties against us in the amount of $11,400.00. Oddly, the Complaint prejudicially
failed to mention our multiple efforts to schedule a hearing before the Regional Board to
seek relief.

13. On July 1, 2011, the 2010 Annual Reports became due, but we did not file them as we
were still seeking a hearing before the Regional Board to obtain relief from having to file
them.

14. On September 21, 2011, we emailed Alex Mayer, one of the Regional Board’s legal
counsel, wherein we again asked that a hearing be scheduled before the Regional Board
where we could ask the Board for a modification of the reporting requirements of the
2007 Order. (Exhibit 9)

15. We were advised by Mr. Mayer’s email dated September 29, 2011 that he had no
authority to schedule the hearing we requested before the Board, but that we could appear
before the Board as “a member of the public” and would be allowed only three minutes to
speak during their “public forum™ section of their agenda. (Exhibit 10)

16. On October 2, 2011, eleven days before the Regional Board’s October 13, 2011 hearing,
we submitted our written testimony and all of our arguments to the Regional Board by
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18.
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20.

sending it to its counsel, Mr. Mayer. This thirteen-page document included another
written request for a hearing before the Regional Board where we could request a
modification of the reporting requirements. The document included a great deal of
evidence and all of our arguments opposing the ACL Complaint and supporting our
request. (Exhibit 11)

On October 13, 2011, we appeared at the hearing before the Regional Board on the 2011
Complaint. As shown by the transcript of the hearing, Mr. Mayer mentioned our October
2 document, but recommended that it not be accepted into the record. Chair Hart, without
asking for our response, immediately ruled that it would not be accepted. She then
informed us that we would only be given five minutes and that I was limited to testifying
only about the dairy herd size data (not a particularly significant issue). (Exhibit 12) I
began reading a two-page presentation, beginning with an introduction. One minute into
the presentation, just as 1 was beginning to request a specific hearing for a modification
of the 2007 Order’s reporting requirements, Board legal counsel Okamoto interrupted me
and objected to what I was beginning to request. Chair Hart responded by telling me the
following untrue statement: “We are fully advised what your position is.” Chair Hart then
ordered me to limit my comments to just the herd size data. (Exhibit 13) I began
commenting on the herd size data. However, the hearing transcript shows how, during
that time, the Chair, Mr. Landau and both legal counsel interrupted me, debated the herd
size issue, and ended up taking up much of my five minutes. Then Chair Hart stopped me
and said “Thank you Mr. Sweeney and your time is up.” The Regional Board then went
ahead and moved, seconded and voted to adopt the proposed order for civil liability
against us in the amount of $11,400.00.

We were sent an email on October 25, 2011 by Ken Landau, Assistant Executive Officer
of the Regional Board, in which he listed the documents that had been “made available to
the Board members for their consideration at the 13 October hearing.” (Exhibit 14)
Although 1 had expected my October 2 written testimony/argument document to have
been given to the Regional Board members to read before the hearing, Mr. Landau’s
email revealed that our October 2 document was not on the list of documents given to the
Board, confirming that its counsel and staff had withheld it from them. Therefore, the
record is clear that our request and the supporting reasons for a modification hearing was
neither read, nor considered, nor acted upon by the Regional Board as part of the action it
took against us at the October 13 hearing.

On November 9, 2011, we appealed all of the Regional Board’s decisions at its October
13, 2011 hearing by filing a Petition with the State Water Resources Control Board (A-
2190). Said petition/appeal is still pending decision before the State Board.

On May 9, 2012 an Administrative Civil Liability Complaint, R5-2012-0542 (2012
Complaint), was mailed to us for to failing to file the reports due on July 1,2011. The
Complaint sought civil penalties against us in the amount of $7.650.00. The Complaint
failed to mention our efforts to secure a hearing before the Regional Board to obtain
relief from these reporting requirements. It also failed to note that the Regional Board did



not act on our request for such a hearing, and that this failure to act is currently under
appeal by us to the State Water Board.

21. The Regional Board held their hearing on the 2012 Complaint on August 2, 2012, and it
voted to adopt Order no. R5-2012-0070, imposing an administrative civil liability penalty
of $7,650.00 on us for failing to file the Annual Reports due July 1, 2011. (Exhibit 15)

C. Legal Arguments and Analysis.

We presented and tried to present all of the hereinafter issues, testimony, evidence and
arguments to the Regional Board at the August 2, 2012 hearing.

L. We were deprived of due process and a fair hearing at the August 2, 2012 hearing
before the Regional Board.

Having been informed that we would be limited to 30 minutes to testify during the
August 2 hearing, and knowing that our evidence and arguments were too detailed and
extensive to fully present within 30 minutes, we prepared a 16-page document (plus
attached exhibits) dated July 20, 2012 and entitled “Written Testimony.”On July 20,
(twelve days before the hearing) we mailed nine copies of the “Written Testimony” to the
Advisory Team counsel, Alex Mayer, and three copies to the Prosecution Team counsel,
Ellen Howard. The document contained the following instructions: “We are sending
enough extra copies to be delivered by you to each Regional Board member. Please get it
to them sufficiently ahead of time so that they may read it before hand. And we ask that a
copy also be introduced into the record of this proceeding.” [This July 20 “Written
Testimony,” is appended last as Exhibit 30. Because of its length, we have left off its
exhibits. When the State Board is ready to consider this appeal, please inform us and we
will deliver a version of this July 20 document with all exhibits attached.]

At the August 2 hearing I asked Chair Longley if every board member had received a
copy of the July 20 Written Testimony. Board member Hart immediately interjected with
“Each member of this board has read their agenda packet and their submittals.” Chair
Longley added, “And I have, too. But I don’t think it’s appropriate for you to be
examining this Board. Would you go on with your testimony.” Unsure whether the board
had been given my July 20 Written Testimony, and confronted by an irritated Chair who
seemed more interested in chastising me than clarifying the situation, I then said “I’d like
to present this [meaning my July 20 Written Testimony] just to make sure it gets into the
record.” As I stepped forward to give a copy to the Board clerk, Counsel Mayer said “We
already have that in the record.” (Exhibit 16, Hearing Transcript [HT] 32-33) Relying on
Mr. Mayer’s representation, and led to believe that the board had been given the
document, I brought my presentation to a close.

We have since looked at the Regional Board’s website. Under “Agenda Items” for the
August 2 board hearing, all of the documents in the record for our matter are listed.

However, our July 20 Written Testimony document was not listed. (Exhibit 17) The
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evidence, therefore, is that Attorney Mayer did not give copies of our July 20 document
to the board members before the hearing, and despite his false representation to the
contrary, he had not submitted it to be made part of the record. Hence, when the board
voted to adopt the civil liability order against us, they did so without being fully informed
of our evidence and arguments. Because of the suppression of this testimony, evidence
and arguments, and because both the board and we were grievously mislead, we were
deprived of due process and denied a fair hearing. Indeed, the entire proceeding was a
shameful and repugnant travesty.

Water Code section 13292 requires the State Board to ensure that the adjudicative
proceedings held by the regional board are fair and provide fair access to participants.
Since Attorney Mayer is an employee of the State Board, it is clearly the State Board’s
responsibility and duty to examine his conduct in this matter and take whatever action is
appropriate.

. The 2012 Administrative Civil Liability Complaint (R5-2012-0542) is legally
defective because it is premature and is the result of us being deprived of due
process.

(a) The 2007 Order declares that it “serves as general waste discharge requirements of
waste from existing milk cow dairies ... of all sizes.” (2007 Order, p.1) The Order
describes the procedures where a Discharger makes a request for a modification of
the Order or of any of its general waste discharge requirements. (2007 Order, SPRR-
2) The reporting requirements, including the filing deadlines for annual and technical
reports, are part of the Order’s general waste discharge requirements for which
someone like us may seek modification, exemption or other similar relief.

(b) Addressing waste discharge requirements, Section 13263 (e) provides that “(¢) Upon
application by any affected person, or on its own motion, the regional board may
review and revise requirements ...” Therefore, we, as affected persons, have the right
to apply to the Regional Board for a modification or revision of the general waste

discharge requirements, including the reporting requirements contained in the 2007
Order.

(c) Section 13269 (a) (1) and (2) of the Water Code goes on to say that a regional board
may waive waste discharge requirements (dealt with in section 13263) as they apply
to the performance of an individual, such as ourselves.

(d) Section 13223 (a) of the Water Code specifies that the regional board may not
delegate modification of waste discharge requirements. It is the regional board’s
exclusive duty and responsibility to hear and decide our request for relief from these
waste discharge requirements. The staff cannot appoint itself as the “gatekeepers” in
these matters, and the board is prohibited under section 13223 (a) and other
applicable law to appoint the staff as “gatekeepers.” This is why it is curious that the
Prosecution’s counsel so readily admitted in her rebuttal statement that the Regional



Board’s staff and Executive Officer can act as “the gatekeepers™ in matters
concerning requests for modification of waste discharge requirements.

We have a right to appear before the Regional Board to ask for a modification or
waiver from any of the Order’s WDRs. Even a decision to not grant us a hearing on
our request for relief would have to be made by the Regional Board - not by its staff,
or by its Chair alone.

(e) Had the Regional Board granted us a full hearing prior to the issuance of the 2012
Complaint, as we had requested over and over, there is the possibility that the Board
would have granted us relief from some or all of those reporting requirements,
including the July 1, 2011 deadline, in which case, we would not be in violation of
the reporting requirements. The Regional Board cannot contend that we have violated
the 2007 Order’s reporting requirements due on July 1, 2011 until such time as the
Regional Board has heard and denied such a request and after we have exhausted our
appeal and all other legal remedies afforded us under the Water Code. (Water Code
Sections 13320, 13325, and 13330) Thus, the filing and serving of the 2012
Complaint is premature.

(f) During my oral presentation at the August 2 hearing, I asked the Board if it would
grant us a hearing in the future wherein we could fully present all of our evidence and
arguments in support of modifying the 2007 Order’s reporting requirements as it
applied to us. (Exhibit 16, HT-29) Without giving me an opportunity to further
explain why the granting of such a hearing would be justified, and without discussing
it with the other board members, or having the board vote on it, Chair Longley simply
declared “My answer to that would be no,” and then he moved on. (Exhibit 16, HT-
29)

In preventing us from presenting our evidence and arguments for the appropriateness
of giving us such a hearing in the future, and in not allowing the Board members to
participate and vote on the issue, the Chair issued a unilateral, arbitrary and
capricious edict, one that clearly violated Water Code section 13223 (a) and deprived
us of due process.

3.  Order R5-2007-0035 is unlawful and unenforceable against us because it fails to
comply with applicable law, including provisions of the Water Code and
Government Code.

(a) The need for the 2007 Order is not supported by substantial evidence. No rule
or regulation of a state agency is valid and enforceable unless the administrative
record shows that it is supported by substantial evidence. We have reviewed all
34,000 pages of the administrative record of the hearings held in connection with the
adoption of the 2007 Order, and we found no substantial evidence — in fact, no
evidence whatsoever — that supports the need to replace the former reporting
requirements with the new reporting requirements adopted in the 2007 Order. We
have encountered no evidence in the record that the data, reports and information that



the Regional Board staff obtained from or about dairies prior to the 2007 Order were
inadequate, insufficient, unreliable or otherwise flawed. And we have encountered no
evidence or testimony in the record that claimed or demonstrated that the new
reporting requirements were necessary or needed to replace the former.

We made the argument in our June 19, 2012 Evidence and Policy Statement that the
need for the 2007 Order reporting requirements were not supported by substantial
evidence. This argument went unchallenged; the Regional Board’s Prosecution Team
entirely failed to dispute or rebut it.

(b) The Regional Board has not shown the need for the reports specified in the
2007 Order and has not justified their burden. The “Monitoring and Reporting
Program” of the 2007 Order recites that it is issued pursuant to Water Code Section
13267. (2007 Order, p. MRP-1) Section 13267 (b) (1) states that “the regional board
may require that any person who ... discharges ... waste within its region ... shall
furnish, under penalty of perjury, technical or monitoring program reports which the
regional board requires.”

But Section 13267 (b) (1) goes on to say that “The burden, including costs, of the
reports shall bear a reasonable relationship to the need for the reports and the benefits
to be obtained from the reports. In requiring these reports, the regional board shall
provide the person with a written explanation with regard to the need for the reports,
and shall identify the evidence that supports requiring that person to provide the
reports.”

The Regional Board has failed to comply with Section 13267 in that the 2007 Order
does not contain “a written explanation with regard for the need for the reports,” and
it fails to “identify the evidence that supports requiring [us] to provide the reports.” In
addition, the Regional Board never provided us with “a written explanation with
regard for the need for the reports,” and it did not “identify the evidence that supports
requiring [us] to provide the reports.”

Over the years, the Regional Board’s staff visited our dairy site to inspect and obtain
information about it. For example, staff member Ken Jones visited our dairy in 2003
and spent one day gathering information. He measured and calculated the storage
capacity of our three waste water lagoons and concluded that our storage capacity
exceeded what the Regional Board required. In fact, it was 128% of what was
required. He also concluded that we had sufficient cropland for application of waste
water. We have his letter dated April 17, 2003, confirming that our dairy was in full
compliance with all Regional Board requirements. (Exhibit 18) We are prepared to
submit evidence that our dairy has essentially the same number of animals, the same
lagoon capacity and even more cropland now than we had in 2003.

The 2007 Order, at page MRP-7, orders dairymen to “sample each domestic and
agricultural supply well,” and to submit the laboratory analysis for nitrate-nitrogen to



it on an annual basis. In 2003, 2007 and 2010, we submitted to the Regional Board
staff test results from water samples taken from our supply wells:

Our 2003 groundwater supply well test results:
Irrigation Well #1  Nitrate (NO3) 2.0 mg/L
Domestic Well = “ 3.2 mg/L

Our 2007 groundwater supply well test results:

Irrigation Well #1 Nitrate (NO3) 1.1 mg/LL
Irrigation Well #2 “ N 1.2 mg/L,
Domestic Well - “ 3.2 mg/L

Our 2010 groundwater supply well test results:

Irrigation Well #1 Nitrate (NO3) 1.1 mg/L
Irrigation Well #2 “ - 2 mg/L
Domestic Well «“ N 1.4 mg/L

As stated earlier, a dairy has continuously operated on our site for over eighty years,
but as can be seen above, these supply well test results have ranged between .2 and
3.2 mg/L. They are all incredibly low levels, well below the state’s maximum
contaminant level (MCL) of 10.0 mg/L.

We have argued to the Regional Board staff that the above test results are compelling
evidence that our operation was and is not adversely impacting ground water, and
therefore the cost of filing these reports due July 1, 2011 did not and do not, in the
words of Section 13267, “bear a reasonable relationship to the need for the reports
and the benefits to be obtained from the reports.” But the Regional Board recently
brushed off these results by telling us in a letter dated May 23, 2012 that
“Groundwater supply wells are typically screened in deeper aquifer zones ...
groundwater quality data collected from the Dairy’s on-site supply wells do not
necessarily represent the quality of first encountered groundwater beneath the Dairy.”

The Regional Board has the audacity to tell us this after demanding for years that we
test our supply wells and send them these costly results. And now they tell us that
they are meaningless. Absolutely outrageous!

It is actually worse than that. The Regional Board has recently been advising
dairymen, including us, that as an alternative we can Jjoin a “Representative
Monitoring Program,” (RMP) and the results from RMP monitoring wells can be
submitted and will be treated as satisfying the monitoring well requirement. (Exhibit
19) I then asked the Regional Board staff what RMP they would accept for my dairy.
Clay Rodgers responded with an email dated May 27, 2012 in which he informed me
that I could join the Central Valley Dairy Representative Monitoring Program
(CVDRMP) administered by CARES in Sacramento. (Exhibit 20) I checked with
CARES and was advised by email dated May 29, 2012 that it would accept my
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application to join the program. (Exhibit 21) I also discovered that the nearest
CVDRMP monitoring wells are many, many miles away from my dairy. After being
admonished by the Regional Board staff that my supply well test results “do not
necessarily represent the quality of first encountered groundwater beneath the Dairy,”
they then tell me they will accept the results from monitoring wells that are miles and
miles away from my dairy as meaningful information! This is insanity of the highest
level. One cannot imagine a more egregious example of the worthlessness of the
reports that the 2007 Order and the staff require.

In conclusion, the reports due on July 1, 2011 were, for the most part, redundant,
duplicative, unneeded, unjustified and added nothing useful or valuable, besides
being terribly costly. In this regard, the Regional Board’s refusal to accept already
available information in its files ignores Section 13267’s requirement that the reports
should “bear a reasonable relationship to the need for the reports.”

(c) The 2007 Order fails to impiement the most modern and meaningful
scientific findings and technologies. Section 13263 (e) of the Water Code provides
that “any affected person may apply to the regional board to review and revise its
waste discharge requirements. All requirements shall be reviewed periodically.” If
new and more cost effective ways can accomplish the same purpose, we contend that
the above section imposes on the Regional Board a legal duty to review such issues
and revise its requirements accordingly. New and old research and advanced
technologies presently exist which may provide less expensive means for evaluating
groundwater contamination risk, of determining non-contamination of groundwater,
and of using less expensive practices that can still prevent such contamination.

For example, Lawrence Livermore National Laboratory published two papers in 2007
in Environmental Science Technology, (2007) 41, 753-765, (Exhibits 22 and 23) in
which they stated that they discovered that soil bacteria break down and eliminate
nitrates in dairy waste water in a substantial if not complete degree. They have also
ascertained that there are certain compounds and gasses in manure water that can be
used to determine whether water from dairy lagoons or from waste applied in
irrigation water has infiltrated into first encountered groundwater. There are also
simple and inexpensive ways to show the amount of highly compacted clay layers
sitting beneath a dairy site and whether they constitute an impervious barrier between
the dairy and the groundwater. Yet, the 2007 Order contains a “one-size-fits-all”
approach, and generally requires reports that provide little to no meaningful
information. Indeed, some of these reports are ludicrous and unnecessary. One
example is that we are required to provide monthly photos of our lagoons to show
that the water level was not too high during the month. This is as absurd as requiring
us to photograph our speedometer to prove we didn’t drive over the speed limit
during the month.

In short, most of the Order’s reporting requirements are primitive, antiquated,
obsolete, and provide nothing of real value, except for lining the pockets of engineers
consultants and laboratories. The Regional Board has not continued to sufficiently
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examine and consider recent research results and advanced testing technologies, and
it has not modified its Order accordingly.

We made this argument in our June 19, 2012 Evidence and Policy Statement that the
2007 Order fails to implement the most modern and meaningful findings and
technology, and the Prosecution Team has entirely failed to dispute or rebut it.

(d) The 2007 Order fails to take into account economic considerations. Small dairies
are under much greater economic stress than larger, more efficient dairies and,
therefore, are less able to handle the high costs of complying with the 2007 Order’s
reporting requirements. The 2007 Order’s waste discharge requirements as they relate
to water quality objectives must take into account economic considerations. (Water
Code Sections 13241 and 13263) The 2007 Order does not do so. It specifically fails
to set or implement water quality objectives that are within the economic means of
smaller dairies — operations that have to deal with disproportionately higher per cow
reporting costs. Indeed, the Order fails to address the special economic circumstances
of smaller dairies in any way whatsoever.

The administrative record (AR) of the 2007 Order consists of 34,000 pages of
documents and testimony. A great deal of testimony was presented concerning how
expensive the new reporting requirements would be, and how especially unbearable it
would be for smaller dairies:

(D) Ms Asgill, an agricultural economist, testified that because of these
regulations, “we are probably looking at the smaller dairies going under. Probably
those dairies that we [are] usually fond of protecting — dairies under 500 milking
cows - will be going out.” (AR 000444)

(2) A letter from the State Department of Food and Agriculture Board
mentioned that Governor Schwarzenegger “made a commitment to reject new
regulations that unfairly impact small business. ... It is expected that new and
existing regulations will be reviewed for economic impact to small business. ...
we encourage the RWQCB to review your proposal ... propose alternatives that
are less burdensome.” (AR 007297)

(3) The Federal government presented input; The EPA’s Small Business
Advocacy Panel submitted its recommendation to streamline the reporting
requirements and that operations under 1000 animal units should be exempted
from certain requirements. (AR 02397)

4) The State Water Board expressed concern in its submission during the
hearings that the proposed requirements “may have si gnificant adverse economic
impact on small business.” The State Board went on to recommend “different
compliance or reporting requirements ... which would take into account the
resources available to small business ... [and] exemption or partial exemption
from regulatory requirements for small business.” (AR 019632)
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(5) Even Regional Board member Dr. Longley expressed concern: “Whereas
larger dairies, a 10,000 cow dairy, would be able to absorb the costs, a 100 cow
dairy 1s going to be faced with possible disaster.” (AR 002163)

(6)  Inresponse to a written question submitted by Baywatch, Sierra Club,
California Sportfishing Protection Alliance and Waterkeeper Alliance, the
Regional Board staff gave them assurances that “the Board has the option of
limiting the application of this order based on the size of herd,” and that “waste
discharge requirements or a waiver of waste discharge requirements would be
adopted for facilities that are not covered by the order.” (AR 000583)

(7)  No economic analysis or evidence was presented into the record that
disputed the testimony that the proposed 2007 Order would be harmful, even
fatal, to smaller dairies.

As mentioned earlier, CARES of Sacramento estimated that the costs of these reports
could be as high as $30,000.00 per facility. The Regional Board incorporated this
comment in its 2009 Order as part of its justification for postponing the filing of these
expensive reports.

As another example of how the 2007 Order adversely affects smaller dairies, CARES
of Sacramento has also estimated that the average cost for a dairy to install their own
individual monitoring well system would be $42,000.00, and thousands of dollars
each year thereafter for ongoing sampling, testing and reporting. The cost of
monitoring well programs, both the installation and the periodic reporting costs, are
for the most part the same for large dairies as they are for small dairies. (Exhibit 24)

We requested data from the Regional Board staff that would reveal the report filing
compliance rate of dairies, broken down by herd size. In response to our request,
Jorge Baca, from the CVRWQCB, provided us with data concerning the dairies dealt
with by its Fresno office. But the compliance rate is not what is most meaningful.in
this data. Rather it is the rate of loss of dairies, by herd size, since the adoption of the
2007 Order. This data shows the following with respect to the dairies that provided
reports to the Fresno office:

Herd Size 2007 2010 Attrition
Less than 400 cows 56 30 -26 = 46% attrition
400 to 700 cows 92 62 -30 = 32% attrition
Over 700 cows 485 455 -30 = .6% attrition
Total 633 547 -86 = 13% overall attrition

In other words, only about half the number of smaller dairies filed reports in 2010 as
compared to the number of smaller dairies that filed reports in 2007.
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Prosecution’s counsel claims on page 5 of her rebuttal statement that “In 2007
evidence existed to show that small dairies pose a threat to water quality.” Yet, she
does not state what that evidence was or where it appeared in the administrative
record of the 2007 Order.

Not only have we shown that small dairies are less able to deal with the high
regulatory costs, we can also show that they pose a dramatically smaller threat to the
groundwater. The above numbers roughly show that the number of cows in 2007 in
dairies under 400 cows represented only about 3/10 of 1% (.3%) of all cows in the
region. Since then, California DHIA data now shows that DHIA dairies in the San
Joaquin Valley of our size or smaller represent less than 1/10 of 1% (.09%) of all
DHIA cows in the San Joaquin Valley. (Exhibit 25) This means that only one out of
every 1000 cows is located in a smaller dairy.

Other agencies recognize these facts. Both the North Coast Regional Water Quality
Control Board and the San Francisco Bay Regional Water Quality Control Board
have recognized how smaller dairies have a much smaller impact on groundwater,
and how they are less able to bear the same regulatory expenses and burdens that
larger dairies can. These Regional Boards saw fit to adopt special performance and
reporting relief for dairies under 700 cows (See Orders R1-2012-003 and R2-2003-
0094, respectively).

In the case of the North Coast Region’s Order R1-2012-0003, it declares that “this
Order applies to dairies that pose a low or insignificant risk to surface water or
groundwater.” The Order goes on to say that “economics were considered, us
required by law, during the development of these objectives,” and “that a waiver of
WDRs [waste discharge requirements] for a specific type of discharge is in the public
best interest.”

In the case of the San Francisco Bay Region, it requires smaller dairies to complete
and file a two-page “Reporting Form” which does not require the involvement of
expensive engineers. (Exhibit 26)

It should also be noted that the SJ Valley Air Pollution Control District exempts
smaller dairies from many of its requirements.

Despite the foregoing, the CVRWQCB refused to adopt any waivers, or make any
special provisions for, or grant any reporting relief, to smaller dairies, and none
appear in its 2007 Order. In conclusion, its refusal/failure to do so violates sections
13241 and 13263 (a) of the Water Code. Moreover, it puts smaller dairies in the
Central Valley region at a greater competitive disadvantage with larger dairies in the
Central Valley, and at a competitive disadvantage with small dairies in the North
Coast and San Francisco Bay regions.
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We made all of these arguments in our June 19, 2012 Evidence and Policy Statement
that the 2007 Order fails to take into account economic considerations, and the
Regional Board’s Prosecution Team has failed to rebut it.

Prosecution’s counsel tries to create the false impression that the Regional Board has
recently taken steps to make reporting less costly for dairymen. She argues on page 2
of her rebuttal that the Regional Board has taken steps to let dairymen “self-report”
wherever possible. What she does not disclose is that a great deal of “self-reporting,”
as she describes it, was required before the adoption of the 2007 Order, and some of it
continues under the Order. But it seems to have escaped her that it was the Waste
Management Plan reports due by July 1, 2010 and the retrofitting reports due by July
1, 2011 that we had the problem with. Many of these reports had to be prepared and
certified by licensed engineers at a cost we estimate to be over $20,000.00. We are
also now being required to install our own monitoring well system at an upfront cost
of about $40,000.00, or join a “representative monitoring well program” (of laughable
value) at an initial cost of about $2500.00. These will be followed by substantial
annual testing costs thereafter. It is these costs that smaller dairies had trouble with.

(e) The 2007 Order is subject to the requirements of the California
Administrative Procedure Act (APA). The California Administrative Procedure Act
(Chapter 3.5 of the California Government Code, Section 11340 et seq) is intended to
keep the regulations of state agencies from becoming unreasonably costly and
otherwise burdensome. Section 11340 of APA recites that the legislature found that
“the complexity and lack of clarity in many regulations put small businesses, which
do not have the resources to hire experts to assist them, at a distinct disadvantage.”
APA created the Office of Administrative Law to administer the Act. Section 11340.1
declares that it is the legislature’s intent under APA for state agencies to “actively
seek to reduce the unnecessary regulatory burden on private individuals.” It is
undisputed that the regional water boards are state agencies.

While Section 11340.9 (i) of APA states that this chapter does not apply to a number
of matters, including a regulation that “does not apply generally throughout the state,”
it does apply however, under Section 11353, to “any policy, plan or guideline” that
(1) the State Water Resources Control Board has adopted after June 1, 1992, or (2)
that a court determines is subject to this part. In other words, Section 11353 is a
specific exception to the more general exception under 11340.9 (i).

Section 11353 goes on to say that the policies, plans and guidelines adopted by the
SWRCB are not effective until their regulatory provisions are approved by the Office
of Administrative Law.

The Tulare Lake Basin Water Quality Control Plan of 1995 and its subsequent
amendments are covered by APA because it is a “plan” adopted by the State Board in
1995. The Office of Administrative Law (OAL) has reviewed and approved this Plan
and its amendments. The 2007 Order recites on its page 3 that its waste discharge
requirements are an “implementation” of the Tulare Lake Basin Plan. Therefore, we
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contend that the 2007 Order and its WDRs should be considered a part of and an
extension of said Plan. If the law requires a regional plan such as the Tulare Lake
Basin Plan to be reviewed and approved by State Board and the OAL, then logic tells
us that it is just as important that the waste discharge requirements adopted to
implement the Plan should also be reviewed and approved by the OAL. Thus, it is our
contention that the 2007 Order should have been reviewed and approved by the OAL.
But it is undisputed that the 2007 Order has not been reviewed and approved by the
OAL.

The Government Code provides that if any regulation or order that should be
reviewed and approved by the OAL is not, then the same is invalid and
unenforceable. Because the 2007 Order was not reviewed and approved by the OAL,
we contend that it is invalid and unenforceable.

Under Government Code sections 11350 and 11353, we have the right to file an
action for declaratory relief with the superior court, under which we can ask the court
to declare that this 2007 Order should be treated as a “regulation” that should be
subject to the requirements of APA. Given the significant adverse impact that the
Order has on small dairies, we are inclined to think a court would see fit to declare
that the 2007 Order is subject to APA requirements, and that it is invalid and
unenforceable because the Regional Board did not follow the APA requirements.

4. The Regional Board has not already made factual determinations about many issues
raised by us herein.

The Prosecution’s counsel, Attorney Howard, claimed on pages 4 and 5 of her rebuttal
statement that, during the October 13, 2011 hearing on the 2011 ACL Complaint, the
Regional Board “already made a factual determination “ about many of the issues we
have raised herein, and “found Mr. Sweeney’s arguments to be unpersuasive.” (Exhibit
27) She also claimed on page 6 that “the full board rejected Mr. Sweeney’s arguments.
She made the same argument during the August 2 hearing (Exhibit 16, HT-19) But
nothing could be further from the truth. Paragraphs 17 and 18 of section B. on page 5
herein point out where the record shows that the Regional Board’s counsel, Attorney
Mayer, withheld from the Board our October 2, 2011 written testimony/arguments. He
then mentioned the document to the Board at the beginning of the October 13 hearing and
recommended that it not be admitted. Without any discussion whatsoever, the Chair ruled
that it was not to be admitted. The Ken Landau email of October 25, 2011 confirmed that
this document, containing all of our testimony, evidence and arguments, was never given
to the Board to read or consider.

The Chair then limited my oral testimony and argument during the October 13, 2011
hearing to five minutes during which [ was to only comment on the herd size data. Hence
the record clearly shows that the Board never read, heard or considered the written
testimony, evidence and arguments contained in my thirteen-page document dated
October 2, 2011. Therefore, the Board could not and did not make any specific factual
determinations on the issues raised by us. It only moved, seconded and voted to adopt the

M
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proposed order to impose a civil liability penalty against us for not filing the 2009 Annual
Reports. Therefore, the Regional Board did not find all of our “arguments to be
unpersuasive;” it never read or heard them! We were stunned that counsel would so
profoundly misrepresent the facts.

. Water Code Section 13320 does not bar us from attacking the legality of the 2007
Order.

The Prosecution’s counsel argued on page 11 of her rebuttal statement that and at the
August 2 hearing (Exhibit 16, HT — 21-22) that we are barred from attacking the legality
and enforceability of the 2007 Order because of section 13320 of the Water Code. This
section says an aggrieved person may petition the state board within 30 days of a regional
board’s action, in this case the adoption of the 2007 Order. But she cited no legal
authority that establishes that a person cannot defend himself against enforcement of such
an order against him, or against punishment thereunder, if the. order, as adopted, violates
specific provisions of the statutes that authorize it. Further, the Regional Board has no
legal right to enforce or punish under an order that violates applicable statutes. Nothing
can be more fundamental and logical than that.

. Our filing of the 2007 and 2008 Annual Reports do not constitute a waiver of our
objections to the filing of the 2010 Annual Report.

The Prosecution’s counsel argued on page 11 of her rebuttal statement that when we filed
the 2007 and 2008 reports, we waived our objection to the filing of the 2010 Annual
Report. (Exhibit 28) This is not true. The information we submitted to the Regional
Board on June 25, 2008 (2007 Report) and on June 26, 2009 (2008 Report) was herd size
and nutrient management information, the very same information the Board has been
requiring for many years prior to its adoption of the 2007 Order. This information did not
need to be developed or certified by a “registered professional” (engineer), and was not
costly to produce. In sharp contrast, the 2007 Order imposed an entirely new category of
expensive reports that had to be prepared by licensed engineers. These are the reports that
were unnecessary, and which we, as small dairymen, could not afford and did not file. To
repeat, the Regional Board acknowledged in its 2009 Order that these reports were very
expensive, and because of that, postponed their filing deadline by one year. In light of
this, it cannot be argued that what we filed in 2008 and 2009 waived our objections to the
new burdens imposed by the 2007 Order.

. The Regional Board did not have a quorum of duly confirmed board members in
order to take action on August 2, 2012.

Subsection (a) of Section 13201 of the Water Code provides that “Each [regional] board
shall consist of the following nine members appointed by the Governor, ...” Subsection
(b) goes on to require that “All person appointed to a regional board shall be subject to
Senate confirmation.” Of the nine board positions, there are seven members appointed to
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the Central Valley regional board. The other two board positions are vacant. On July 16,
2012, we sent a Public Records Act request to the Prosecution Team’s counsel wherein
we asked for copies of documents that would show that the last four board appointees
(Jon Costantino, Jennifer Lester Moffit, Carman Ramirez, and Robert Schneider) had
been confirmed by the State Senate. While counsel produced evidence of their
appointment by the Governor, she did not produce copies of their Senate confirmation.
We advised her on July 18, 2012 that we could not find evidence of such confirmations
and if she could not produce such evidence by the date of the hearing, we have concluded
that such confirmations had not occurred. (Exhibit 29)

Since the Prosecution Team failed to introduce any such evidence into the record by the
time of the hearing, or at the hearing, we believe that the Board had only three members
lawfully authorized to act on August 2, which is not a quorum for a nine position board.

D. Appeal and Petition for Review/ Actions Requested of State Board.

_l.aJ

Pursuant to Section 13320 of the California Water Code, we hereby appeal to the State
Board regarding the following decisions, actions, and failures to act by the Regional
Board, and we petition the State Board to review the same and grant us the relief we
hereinafter request:

. We petition the State Board to determine and declare that the Regional Board lacked a

duly qualified quorum to take any action on August 2, 2012, and therefore the Regional
Board’s adoption of the order of civil liability against us is invalid and therefore is set
aside.

We appeal the refusal of the Regional Board on August 2, 2012 to grant our request for a
formal hearing before the Board where we could present a full case in support of our
request for a modification of the WDRs in the 2007 Order. We petition the State Board to
review said failure and to order the Regional Board to grant us such a hearing. The
relevant dates on which we made this request are more particularly set forth in the
Statement of Facts above.

We have contended that the 2007 Order is illegal, invalid, and unenforceable, a position
that the Regional Board refused to agree with and declare during the hearing on August 2
2012. We petition the State Board to review our evidence and legal arguments in support
of our contention that the 2007 Order is illegal, invalid and unenforceable. We petition
the State Board to determine and declare that the 2007 Order is indeed illegal, invalid and
unenforceable, and that the Regional Board’s adoption of the order of civil liability
against us on August 2, 2012 is therefore illegal, invalid and unenforceable against us, as
well as against all other Dischargers, and that the 2007 Order be set aside.

>

We appeal the Regional Board’s action on August 2, 2012 of adopting the proposed order
1mposing administrative civil liability against us of $7,650.00. We petition the State
Board to review that action and to determine and declare that that said action was
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premature, improper, invalid and a denial of due process, and therefore that it be set
astde. We also petition the State Board that the enforcement of the civil liability order
against us in the amount of $7,650.00 be stayed pursuant to the powers granted it by
section 13321 of the Water Code.

E. Concluding Remarks.

Thirty-one years ago, in 1980, the State legislature enacted the California Administrative
Procedures Act. The legislature expressed its concern thirty years ago that the “complexity and
lack of clarity in many regulations put small business, which do not have the resources to hire
experts to assist them, at a distinct disadvantage.” (Government Code, Section 11340)

As a small business, we found ourselves in precisely the predicament about which the legislature
was concerned. Indeed, we are one of those operations about which you, the State Board,
expressed concern about what effect the proposed 2007 Order would have on operations like
ours.

We are clearly an endangered species. While many, including some in government, pay simple
lip service to the value and attributes of the “family farm,” little is done to protect them. So we
call upon the State Board to step up and courageously do its part to grant relief to our small
business.

A copy of this Petition (including Exhibits) has concurrently been sent to the Regional Board as

required by law.

Respectfully submitted,

James G. Sweeney %ﬂ@ : H : M
Amelia M. Sweeney Q\ AN /l( W/UZ/& ¢
(N e %

Ce:  Central Valley Regional Water Quality Control Board
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
CENTRAL VALLEY REGION

ORDER NO. R5-2009-0029
AMENDING ORDER NO. R5-2007-0035
WASTE DISCHARGE REQUIREMENTS GENERAL ORDER
FOR
EXISTING MILK COW DAIRIES

The California Regional Water Quality Control Board, Central Valley Region
(hereafter Central Valley Water Board), finds that:

1. On 3 May 2007 the Central Valley Water Board adopted Order No.
R5-2007-0035 Waste Discharge Requirements General Order for Existing
Milk Cow Dairies (hereafter General Order).

2. As of March 2009, 1467 dairies are regulated under the General Order.

3. The General Order requires that the dairies prepare and submit technical
reports addressing waste management at the dairy facilities. Where the
assessment of the waste management determines that modifications to
facilities or management are required to comply with the terms of the
General Order, the dairy must make the changes within specified
timeframes. General Order, Required Reports and Notices H.1.b and
Attachment B.

4. Because the General Order imposed new and more stringent
requirements on existing milk cow dairies, compliance with provisions of
the General Order was phased in over time, with deadlines specified in
Table 1 of the General Order. Major elements of the Waste Management
Plan (WMP) are due on 1 July 2009.

5. In a letter dated 27 February 2009, the Community Alliance for
Responsible Environmental Stewardship (CARES), a coalition of
California's dairy producer and processor associations, requested Board
consideration of a change in the deadline for the elements of the WMP
due 1 July 2009. CARES points out that the cost of the report can be as
high as $30,000 per facility and that the industry is dealing with a
significant drop in income as a result of the decrease in milk prices caused
by the national and international economic downturn. CARES reports that
on 1 February 2009 the minimum price paid to producers for milk dropped
from $1.50 per gallon to 97 cents per gallon. CARES further reports that,
at the same time, milk production costs have continued to rise from last
year's levels. The proposed new deadline by CARES for submission of
the WMP is 1 July 2010
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Waste Discharge Requirements General Order
For Existing Milk Cow Dairies

6.

Most of the elements of the WMP due 1 July 2009 must be prepared by
registered engineers and would provide details on the changes needed (if
any) to meet wastewater storage requirements and flood protection at the
facility. Where improvements are necessary, the dairies must submit a
retrofitting plan and schedule along with the WMP_ Under the schedule
specified in Table 1 of the General Order, dairies must ceriify that the
improvements have been completed by 1 July 2011. Table 1 additionally
provides that a status on facility retrofitting completed or in progress must
be submitted by 1 July 2010.

Revising the deadline for submission of elements of the WMP to 1 July

2010 does not change the 1 July 2011 due date when all improvements

must be in place. Therefore, the modification will have no impact on water
quality. The due date for the status report on facility retrofitting completion
as proposed-by-the-WMP-will-be-moved-from_1.July 2010-to.31 December
2010 to help ensure that the dairies are on track with lmplementlng the
necessary WMP modifications by 1 July 2011.

8. This Order does not change the schedule for submission of the Nutrient

10.

Management Plan (1 July 2009) or submission of a report on the status of
facility retrofitting completion as proposed by the Nutrient Management
Plan (1 July 2010).

Finding 38 of the General Order states: “The Central Valley Water Board
recognizes that this-Order imposes new and more stringent requirements
on existing milk cow dairies than they have previously been required to
comply with and that some revisions to this Order may be necessary in the
future in order to address issues that are not presently foreseen. The
Executive Officer will provide annual updates to the Central Valley Water
Board on the overall compliance with the Order and make
recommendations for revisions to the Order if necessary.” This Order is
the first proposed revision to the General Order.

This action to amend the General Order is not a "project” as defined under
California Public Resources Code section 21065 and Title 14 of the
California Code of Regulations, section 15378, because it has no potential
for resulting in either a direct physical change in the environment or a
reasonably foreseeable indirect physical change in the environment. The
action is therefore exempt from California Environmental Quality Act
(CEQA) pursuant to Title 14 of the California Code of Regulations, section
15061 (b)(3). In addition, this action is exempt from CEQA in accordance
with Title 14 of the California Code of Regulations, section 15301 since it
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involves no expansion of use of existing facilities beyond what the General
Order currently allows.

11.The Central Valley Water Board has notified interested agencies and
persons of its intent to issue this Order and has provided them with an
opportunity of a public hearing and an opportunity to submit comments.

12.The Central Valley Water Board, in a public meeting, heard and
considered all comments pertaining to the proposal to regulate dlscharges
of wastes from existing milk cow dairies under this Order.

13.Any person affected by this action of the Central Valley Water Board may
petition the State Water Resources Control Board (State Water Board) to
review this action, in ‘accordance with Water Code section 13320 and Title
23.-California-Eede-of-Regulations=Section 2050: The-State-Water-Beard
must receive the petition within 30 days of the date on which the Central
Valley Water Board adopted this Order. Copies of the law and regulations
applicable to filing petitions will be provided upon request.

IT 1S HEREBY ORDERED that, pursuant-to the California Water Code Sections
13260, 13263, and 13267 and in order to meet the provisions contained in
Division 7 of the California Water Code and regulations and policies adopted
thereunder; all dischargers that have been notified by the Central Valley Water
Board that they must comply with the General Order shall comply with the

——following:— —

1. Table 1 of the General Order is revised to show that the elements of the
WMP originally due on 1 July 2009 are now due on 1 July 2010. The
Table is also revised to change the due date for the status report on
facility retrofitting completion as proposed by the WMP from 1 July 2010 to
31 December 2010. The status report shall provide the status of facility
retrofitting needed to implement the WMP. The portion of the Table that is
modified is attached (Attachment A).

| PAMELA G. CREEDON, Executive Officer, do hereby certify that the foregoing

is a full, true, and correct copy of an Order adopted by the California Regional
Water Quality Control Board, Central Valley Region, on 23 April 2009.

AN
s Lo /) / £

A

77 PAMELAC. CREEDON, Executive Officer
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March 28, 2010

California Regional Water Quality Control Board
Central Valley Region

1685 E Street

Fresno, CA 93706

Attention: David A Sholes

Mr. Sholes,

We operate a small dairy in Visalia, California milking about 300 cows. The financial burden -
placed on us to comply with the requirements of the Regional Water Quality Board 1s
tremendous. The current economic conditions of the dairy industry compound our problems. We
are unable to pay the bills which we have and are asking for a reprieve from your office.

if vou check the previous reports from our dairy “‘ae vater quality of is excellent. We do an

tslandrno job with our farming pract ces a.ld port much of the manure gem,rated tc other
farms. The amount of waste water is minimal as we do not flush. The only water is from washing
the cows and washing the barmn.

I would welcome a visit from you so that you can personally see our operation. A dairy has beer

operated on these premises for at least 75-80 years.
contamination it would show up in the testing.

[ grew up in San Francisco and have a deep appreciation for nature and prot ecting our

en ironment. I, like most farmers, value the resources that we are blessed \'vitl 1. It seems unfair
that a court decision that was directed at mega dairies should have such a devastating effect on
our livelihood.

If you are unable to grani a waiver for this year I would like to ask to present my case to the
Regional Water Quality Board at their next meeting.

Sincerely.

Jim Sweengy

Sweeney Datry



April 7.2010

California Regional Water Quality Controi Board
Central Vallev Region

1685 E Street

Fresno, CA 93706

Attention: Ken Jones

Mr. Jones.

We operate a small dairy in Visalia. California milking about 300 cows. The financial burden
placed on us to comply with the reqmremems of the Regional Water Quality Board is
tremendous. The current economic conditions of the dairy industry compound our problems. We
are unable to pay the bills which we have and are asking for a reprieve from your office that you
suspend our reporting requirements for one year.

Ifyouc 1@(:1\ the previous reports from our dairy the water quality is excellent. We do an
outstanding job with our farming practices and export much of the manure generated to other
farms. Tpe amount of waste water is minimal as we do not flush. The only water is from washing
the cows and washing the barn.

I would welcome a visit from you so that you can personally see our operation. A dairy has been
operated on the ¢ premises for at least 75-80 years. If there was a problem with water

contamination it would show up in the testing.

[ grew up in San Francisco and have a deep appreciation for nature and protecting our

environment. I, like most farmers. value the resources that we are Jlessed with. It seems unfair
that a court decision that was directed at mega dairies should have such a devastating effect on
our livelihood.

If vou are unable t¢ grant our request I would like to appeal your decision and request the
opportunity to present

rort

Iad

my case to your board at some future meeting.

Sincerely,

Jim Sweensy

W
T
a
o
=
0
o

airy

3071

[N

Road 170
Visalia, CA 93292

. vitke Lasalle



/ California Regional Water Quality Control Board
i Central Valley Region

da S. Adams

. - Arnold
Secretary for Watietine i, Ghalr Schwarzenegger
L T 1685 E Street, Fresno, California 93706 GovEmET

Protection (559) 445-5116 + Fax (559) 445-5910
http:/iwww.waterboards.ca.gov/centralvailey

15 June 2010

Mr. James Sweeney
30712 Road 170
Visalia, CA 93292

INFORMATION REVIEW, SWEENEY DAIRY, WDID #5D545155N01, 30712 ROAD 170,
VISALIA, TULARE COUNTY

On 12 April 2010, Central Valley Regional Water Quality Control Board (Central Valley Water
Board) staff received a letter from you regarding the subject facility (Dairy). In your letter, you
requested that we “suspend” your reporting requirements for one year. Your letter also
requested the opportunity to present your case to the Central Valley Water Board.

Your Dairy is enrolled under Order No. R5-2007-0035, Waste Discharge Requirements
General Order for Existing Milkk Cow Dairies (General Order). The General Order requires
reporting as outlined in section H, Required Reporis and Notices. The schedule for submitting
the required reports is outlined in section J, Schedule of Tasks. Central Valley Water Board
staff has no authority to suspend or otherwise modify the reporting requirements specified in
the General Order.

The next meeting of the Central Valley Water Board is scheduled for 28, 29, and 30 July 2010
at our Sacramento Office, 11020 Sun Center Drive, #200, Rancho Cordova, CA 95670. Any
member of the public may address the Board on any matter within the Board's jurisdiction and
not scheduled for consideration at the meeting. Certain time limits and schedule restrictions
for a public forum apply. An agenda of for the July meeting is not yet available. The agenda
for the May Meeting with an outline of the meeting rules are attached. Additional informaticn
can be found on our website www.waterboards.ca.gov/centralvaliey.

If you have any questions regarding this matter, please contact Ken Jones at
kjones@waterboards.ca.gov or (559) 488-4391.

st Al
DALE E. ESSARY, PE~—
RCE No. 53216
Lead Associate

Confined Animals Unit

Enclosure

cc:  Tulare County Resource Management Department, Visalia
Tulare County Health & Human Services Agency, Visalia

California Environmental Protection Agency

L-4v4
% Recycled Paper



Jjune 27, 2010
California Regional Water Quality Control Board
1685 E Street

Fresno, CA 93706

Attention: Dale E. Essary, PE

Mr. Essary,
This letter is in response to your letter dated June 15, 2010.

As you know the dairy business continues to suffer unprecedented financial hardship. Our dairy has had
our loans put into distress and we have had to spend quite a bit of money protecting ourselves from
Farm Credit West. We are doing our best to improve our financial position by my wife accepting a full
time position at College of the Sequoias and by getting a part time job myself.

As | read paragraph 13 of Section E of your Order R5-2007-0035, | have the right to inform you of my
anticipated noncompliance, but I must give you the date when | can be in compliance. | would hope that
1 could submit the 2010 Annual Report in one year, namely, on or before July 1, 2011.

If you have reviewed my prior reports, you can see that our dairy operation has a history of compliance
and of protecting the underground water. | am unsure as if the authors of this policy ever considered
the financial strain that it would place on smaller dairy farms regardless of the economic situation. Even
if the dairy is in compleie compliance the costs of hiring engineers and specialisté to comply with current
regulations places an undue stress on the operator.

If your agency suffered a drastic cut in state funding, it would have no choice but to curtail and/or
suspend many of its current functions and everyene would understand. It is no different with us.

We wouid welcome if a member of your staff would come to the dairy and assist us filling out the
reports needed and doing the engineering work required to bring us into compliance.

if you are unwilling to accept our proposal for a modification of the filing date for the 2010 Annual
Report, then we appeal your determination to the Board. In such an event, | believe that we are entitled
to a full hearing before the Board as a scheduled and properly noticed Agenda item. Because | cannot be
away from the dairy for very long, | request that the matter be scheduled for a board meeting when it
sits in Fresno.

Sincerely,



August 22, 2010
Central Reglonal Water Quality Control Board
1685 E Street

Fresno, CA 93706

Attention: Dale Essary

Mr. Essary,

This letter is in response to letters dated August 16, 2010 from your office.

| am appealing your decision to the Regional Board. it is my understanding that | have the right to
appear as a separate agenda item before the Board when it sits in Fresno.

As | stated in an earlier letter dated June 27, 2010 the dairy industry continues to suffer unprecedented
financial hardship. If your agency suffered a drastic cut in state funding, it would have no choice but to
curtail and/or suspend many of its current functions and everyone would understand. It is no different

with us.

I do not believe that the intention of the original ruling of the Court was to eliminate small dairies by
burdening them with excessive regulations and expense. The original lawsuit was filed against
construction of large dairies. It seems to be that actions initiated by the Regional Water Quality Board
favor large operations.

There has been a dairy present at this location for eighty years. If you review our reports filed previously
you will see that the water quality is excellent. How long does it take for a dairy to contaminate the
ground water? How many dairies our size was included in the testing prior to the writing of these
regulations?

Please advise us when you have scheduled the hearing on our appeal before the Regional Board, as well
as the address where the hearing will be held. Please ensure that | am given at least 20 days advance
notice so that | can make the necessary arrangements at the dairy. As | have said before | need to have
the hearing held when the Board meets in Fresno since | cannot be away from the dairy for an extended
period of time.

Thank you for your cooperation.

Sincerely,



19

20

21 |

22

23

25

And finally, the procedures for administrative
regulations and rulemaking under chapter 3.5 of the APA do
not apply to the adoption of waste discharge requirements.
And that's explained in Section 11352 of the Government
Code.

--00o0--

STAFF COUNSEL OKAMOTO - Secondly, you'll hear Mr.
Sweeney argue that the complaint is premature because he
hasn't had the opportunity to have his reguest to modify
the reporting deadlines heard by the Regional Roard
because the staff refused to place this matter on a Board
meeting agenda. Though Mr. Sweeney requested the stafrf
provide relief from the reporting deadlines, staff itsgelf
does not have the ability to modify the monitoring and
reporting reguirements. Only you, as the Regional Board,

or the Executive Officer to who you delegated authority

would have the ability to modify the requirements.

A reduest for modification of requirements dees |

not necessarily creata an automatic bProcedural right to g
P SR -

hearlng before the Reclonal Board- g d?d 1 would

b= < g RS

fmdg;ge ;nat_the,Board -= you, as the BOaIﬁ wp@lﬁ;ﬁéé

1nundated w1th hearlngs and .items on your ~agenda. Rather,:

th°’é§£;5lqn Lovplaﬁﬁ*éfmétiar on the-agenda remains

w1th1n Lhe dlSCIEplOn of your manag ment -in consultation -/

Wlth the Executlve Officer as the gatekeeper
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Executive QOfficer in the Fresnc office. I'11 make the
closing statement.

I think the issue at hand here is the fact that

the reports were not submitted in a timely basis. The
large percentage of dairies that were in this
classification did do that.

1 ask for.an .

S Mr . Sweeney Aid approach us to

extension. We decided an exténsion -- as thé gatckeepers

L, that .the extensionm of “the Waste Madagement!

such & manner that the implementation ‘date did mot changs.
E?Qtééﬁé&ff?ﬁéﬁgtighal extensions of. thé WESte5Managgmé§§§
Pilan would have-threatened that i there are issues like
g:gssééénﬁéééfénj'if éhére are issues like @rainage.

As Mr. Sweeney stated, that inspection report
that staff did was from 2003. It was a cursory
approximation of what was done. And we needed more

definitive answers.

@ther Issues, he ig mnear surfacé wdter. 'So we

o Have surface water protection issues in addition o

the groundwater proteftion issues that needed teo bel

addressed by the Waste Management Plan/ The Annual]

Repgﬁﬁs}‘it(ié é%iti@al tha;_that.iﬁfdrmgtipnjb$m§9;L§Ct§d“

anpually, submitted in a timely wmanner. So 1if issues arep




Date: September 21, 2011

Re: Response to email of September 20, 2011 - Complaint R5-2011-0562 — Sweeney
Dairy

Dear Mr. Meyer:

This letter is to respond to your email of September 20, 2011. As you know, commencing in
April, 2010 and many times thereafter, my wife and 1 requested a hearing before the regional
board in order to seek relief from some of the waste discharge requirements set forth is Order
R5-2007-0035. When we informed you that we wish to make that request while we are
appearing before the board during the October hearing, you have informed us that such a
“request would not be appropriate at that time. In light of your position, then please schedule
such a hearing at a future meeting of the regional board, and please promptly inform us of the
date of such hearing. We do not believe it is within your authority or discretion to deny us that
opportunity. We think the Water Code is clear that only the regional board has the non-delegable
authority to modify or refuse to modify waste discharge requirements. How can the board make
that decision if the staff intervenes to act as a barrier to the making of such a request? In his
testimony before the Hearing Panel, your fellow employee, Mr. Clay Rodgers, freely boasted
that your staff acts as the board’s “gatekeeper.”

While we are disappointed in most of the “Chair’s” rulings, we are not surprised by the contents
of your recent email. It was a predictable and shameful continuation of your Agency’s
transparently self-created deadlines, cut-off dates and decisions that that are clearly designed to
impede a party’s ability to properly prepare his defenses and to thwart a fair hearing.

The record will show that we have made numerous requests for more time and for continuances,
the most critical of which you denied. In light of all circumstances — representing ourselves,
needing time to study to lay of the land, the law, determining what documents to request,
reviewing over 34,000 pages of documents — we think a judge will view your denials of our
requests for more time as a terrible abuse of discretion. As you well know, judges often deal with
continuance requests and are quite sensitive to the need for all parties to have ample time to

prepare.



You try to make it sound as if we have not shown the relevance of the administrative record to
Order R5-2007-0035, or to your Complaint against us. We are still going through the 34,000
pages of administrative record. At this juncture, we have found that no evidence was introduced
that the reporting requirements that existed before the adoption of the 2007 Order were
insufficient, inadequate, unreliable or otherwise unsatisfactory. Moreover, there has been no
showing of the need of the new reporting requirements adopted in the 2007 Order. We believe
that the law is well settled that administrative rules and regulations are invalid and unenforceable
unless supported by substantial evidence. If, upon completion of our review of the administrative
record, we have found no substantial evidence, we intend to raise that as an additional defense to
your Complaint against us. Your denial of additional time to complete our review of such a vast
amount of documents and your unwillingness to let us introduce the results of our findings is an
egregious abuse of discretion that deprives us of a fair hearing.

We intend to be present at the hearing on your proposed order regarding the Complaint against
us. We intend to enter all relevant evidence into the record at that hearing.

Sincerely,

Jim Sweeney



Re: Sweeney Page 1 of 1

From: Alex Mayer <AMayer@waterboards.ca.gov>
To: Japlus3 <japlus3@aol.com>
Cc: Dale Essary <dessary@waterboards.ca.gov>; Ken Landau <klandau@waterboards.ca.gov>; Mayumi Okamoto
<MOQOkamoto@waterboards.ca.gov>
Subject: Re: Sweeney
Date: Thu, Sep 29, 2011 4:36 pm

Mr. Sweeney,

In your letter to me dated September 21, 2011, you asked to me to schedule a hearing of the Central Valley Water
Board to modify Order R5-2007-0035 (Dairy General Order). As staff counsel to the Advisory Team on
Administrative Civil Liabilty Complaint R5-2011-0562, | do not have the authority to schedule such a hearing. You
made a similar request in a letter dated September 5, 2011. In response to your September 5, 2011 letter, the
Advisory Team consulted with the Chair of the Central Valley Water Board. On September 20, 2011, the Advisory
Team reported the Chair's ruling to you and the Prosecution Team. That ruling explained that a request to modify
the Dairy General Order would not be appropriate during the Board’s upcoming agenda item to consider a
proposed Administrative Civit Liability Order against your dairy for violation of the Dairy General Order. It also
explained that you, as a member of the public, would be allowed to speak about that topic during the public forum
portion of the Board meeting, or otherwise direct your request to the Board's staff, which includes its Executive
Officer.

Sincerely,

Alex Mayer
Staff Counsel, Central Valley Regional Water Quality Control Board

>>> Japlus3 <japlus3@aol.com> 9/22/2011 1:05 PM >>>

http://mail.aol.com/36611-111/aol-6/en-us/mail/PrintMessage.aspx 7/19/2012



acts.

ly name is James Sweeney, and my wife and | are the named Dischargers under the

entral Valley Regional Water Quality Control Board's Administrative Civil Liability
omplaint R5-2011-00562.

'e operate a small dairy at 30712 Road 170, Visalia, CA. We milk around 300 cows

1 a site where a dairy has continuously been conducted for over eighty years. We are

small business in that our gross receipts from our agricultural operation did not
‘ceed $1,000,000.00 in 2009.

'ur agency’s Order No. R5-2007-0035, as amended by Order No. R5-2009-0029
Jrder”), compelled us, along with all other dairymen, to prepare and file with your
ency by July 1, 2010 the 2009 Annual Report, including an Annual Dairy Facility
sessment for 2009, and a Waste Management Plan, which consists of the following
orts: (1) Retrofitting Plan for needed improvement to storage capacity, flood
tection or design of the production area, (2) Dairy site and Cropland maps, (3)
\stewater lagoon capacity evaluation, (4) Flood protection evaluation, (5) Dairy and
pland design and construction evaluation, (8) Cross-connection assessment report.
> Order required most of these reports, technical and otherwise, to be prepared by
ropriately licensed professionals/engineers and consultants, who are very

ensive. And these burdens do not include the costs of the expensive reports that
are required to submit to the San Joaquin Valley Air Pollution Control District. In

I, we were facing regulatory costs of approximately $20,000.00.

dairy industry suffered through a dreadful period in 2009 due to a combination of
milk prices and high feed costs that were unprecedented since The Great

ression. It was a period from which many of us dairymen have not yet recovered.
:ed, your agency's 2009 Order acknowledged the seriousness of the dairy




industry’s economic situation by postponing for 3 year the filing date for most of the

—above reports,

loan as “distressed.” and the limited amount of funds it was willing to advance to us
was barely enough to purchase feed and to pay such essentials as labor and utility
bills. Had we used these funds to hire the engineers and consultants needed to
prepare these reports, then we would have been putin a position where we would
have been guilty of fraud - buying feed from farmers while knowing that we would have
not have the funds to pay for it. On a per cow basis, the regulatory costs imposed by
the Order’s requirements are disproporﬁonately higher for small dairies as compared to
large operations, and put small dairies at g competitive disadvantage and threaten their

very survival.

Environmental groups and your agency have both at times been critical of large
~Aairies, pejoratively calling them “mega dairies” and “factory farms.” It is true that larger
dairies discharge larger volumes of waste and generally pose a greater potential threat
to our groundwater. Yet, ironically, your agency has adopted burdensome monitoring
and reporting requirements that Put extra pressure on smajler dairies to the extent of
driving some of them out of business. | know of 2 number of small dairies who told me

they sold out because they knew they could not afford the coste of complying with your

On March 28, 2010, more than three months before the July 1, 2010 filing deadline, we

wrote a letter to your agency asking for an extension of the deadline for submission of
these reports. Anticipating that the staff would refuse to grant said relief, we asked the

staff in our letter of April 7, 2010 to schedule the matter for g face-to-face hearing



before the regional board so that we could present our request for a modification of the
__Order.

In their letter of June 15, 2010, the Central Valley staff stated that they had no authority
to modify the reporting requirements, and they refused to schedule a formal, agenda-
item hearing before the regional board. Instead, they advised us that we were free to
address the Board during the Public Forum section of their Agenda, even though such

presentations are limited to 3 minutes.

In letters dated July 27, 2010, and August 22, 2010 we continued to press the staff to
schedule a hearing before the regional board. Yet, your agency continued to deny our

request for a hearing before the board.

We heard nothing from your staff yntil May 8, 2011 when we received the Complaint by

certified mail.
_Legal Arguments.

1. Your agency is denying us due process for the following reasons:

(@)On August 16, 2010, your agency sent us Notices of Violation, specifying our
failure to file the above-named reporis by the July 1 deadline. You did not
serve your Administrative Civil Liability Complaint on us until May 8, 2011,
almost nine months later, Attached to the Complaint was g description of the
hearing protocols, including various deadlines. One of these deadlines was
that we had to notify your agency of any documents, evidence, witnesses and
legal arguments we intended to use or make at the hearing by June 13, 2011,

only 35 days after receipt of the Complaint. According to your self-serving
rules, we could not use anything we did not identify, preduce or submit as
legal argument by that date. We are full time dairymen. Because we are small



| actually do some of the milking and most of the feeding and cow care, and

we have very little time each day to work on this matter.

(b)On June 20, 2011 we made 3 Public Records Act request, asking for copies of
documents in your agency'’s file, and asked that they be provided by June 30,
2011 so that we would have time to review and evaluate them before the
hearing. We were advised by agency counsel that because the documents
were “voluminous” this request was “not practicable.” We were told that we
would have to make arrangements to go to your agency’s Fresno office to
personally go through the files. If the task is “impracticable” for your agency, it
is certainly “impracticable” for us, as we have very few available hours beyond
our full time duties at the dairy. This is additional evidence why a continuance
of the hearing was needed and why a refusal to grant a continuance
constituted an abuse of discretion and a denial of due process. Section 13292

s states that it is the state board’s responsibility to ensure that the regional
boards provide “fair” access to participants in its proceedings and to improve
its “adjudication procedures.” In short, your agency'’s self-written Hearing
Procedures is a qQuagmire of detailed and confusing protocols and short-fused
deadlines that effectively deprive someone like us of an ability to satisfactorily
prepare our evidence, to adequately make our case, and to defend ourselves
against the Complaint. We have little doubt that it is al] of intentional design to

overwhelm, intimidate, discourage and set traps against anyone who would
otherwise want to challenge the agency or any of its rules and regulations. We

intend to bring this sad situation to the attention of the state board in the near

future.

2. The Administrative Givil Liability Complaint filed against us is premature, for the

sons

following reasons.



(a)Section 13269 of the Water Code recites that g regional board may waive
monitoring requirements if it determines that g discharge does “not pose a
significant threat to water quality.” The 2009 Order declares that it “serves as
general waste discharge requirements of waste from existing milk cow dairies

.. of all sizes.” (2007 Order, p.1) Under the Order’s terms, a Discharger has
the right to seek a modification of any of those general waste discharge
requirements. (2007 Order, ) The reporting requirements, including the filing
deadlines for annual and technical reports, are part of the Order’s general
waste discharge requirements for which a dairyman may seek modification,
exemption or other similar relief.

(b)While the regional board may delegate some of its powers and duties, some
are not delegable. The modification of any waste discharge requirement is one
of those powers and duties that are not delegable. (Water Code Section
13223) It was the regional board's nondelegable duty and responsibility to
hear and decide our request for relief.

(c) Thus, we believe we have 3 right to appear before the regional board to seek
a modification or waiver from any of the Order’s general waste discharge
requirements. Had your agency's staff scheduled a hearing before the
regional board, it is possible that the regional board would have granied us
relief from these deadlines. in which case, we would not be in violation of the
filing requirements. The filing and serving of your Complaint for Administrative
Civil Liability is premature. Your agency cannot contend that we have violated
the filing requirements until such time as the regional board has heard and

denied our request and after we have exhausted our appeal and all other legal
remedies afforded us under the Water Code. (Water Code Sections 13320,

13325, and 13330)
(d) In an email dated June 13, 2011 in which Alex P. Mayer denied our request
for a continuance. He waited until the last possible day and never considered

5



that rural internet services are unreliable and that we were unable to transmit
documentation due on that date. All of the FAX numbers listed on the

complaint are numbers that do not accept FAXes.

3. The Order is unlawful, and therefore unenforceable, in that it fails to comply with

applicable provisions of the Water Code in the following ways:

(a)The “Monitoring and Reporting Program” of the 2007 Order recites that it is
issued pursuant to Water Code Section 13267. (2007 Order, p. MRP-1)
Section 13267 (b) (1) indeed states that “the regional board may require that
any person who ... discharges ... waste within its region ... shall furnish,
under penalty of perjury, technical or monitoring program reports which the

regional board requires.”

But Section 13267 (b) (1) goes on to prescribe that “The burden, including
costs, of the reports shall bear a reasonable relationship to the need for the
reports and the benefits to be obtained from the reports. In requiring these
reports, the regional board shall provide the person with a written explanation
with regard to the need for the reports, and shall identify the evidence that
supports requiring that person to provide the reports.”

Your agency has entirely failed to comply with Section 13267 in that it never
provided us “with a written explanation with regard for the need for the
reports,” and it has failed to “identify the evidence that supports requiring [us]

to provide the reports.”

Had we been allowed to appear before the regional board, we were prepared
to show that our site has continuously had a dairy operating on it for over

6



eighty years. We were prepared to show that recent water samples from our
three wells tested .2, 1.1 and 1.4 mg/L for nitrate nitrogen levels. This is
considerably below state limits. Do such results indicate that our operation is a
threat to the underground water? We were intending to argue to the regional
board that the foregoing well-water test results were compelling evidence that
our operation was not adversely impacting ground water, and hence the cost
of these reports did not, in the words of Section 13267, “bear a reasonable
relationship to the need for the reports and the benefits to be obtained from

the reports.”

Over the years, your agency'’s staff has visited our dairy site to inspect and
obtain information about it. Indeed, | can recall a staff member spending an
entire day in recent years, and can recall him measuring the dimensions of our
waste water lagoon. We have also submitted a great deal to information and

reports to your agency in recent years.

Your agency is requiring us to submit néw reports that must be prepared by
engineers and other licensed professionals that we believe are, for the most
part, duplicative, and add nothing useful or valuable, besides being terribly
costly. In this regard, your agency’s refusal to accept already available

information in its files ignores Section 13267’s requirement that your agency’s

reports should “bear a reascnable relationship to the need for the reports.”

This is why we requested copies of the documents that your agency has in its
files regarding our dairy Operation, and why we must be given a fair
opportunity to determine how much of your required Waste Management
Reports are redundant, unneeded and unjustified.



(b)Water Code Section 13263 (e) provides that “any affected person may apply
to the regional board to review and revise its waste discharge requirements.
All requirements shall be reviewed periodically.” If new and more cost effective
ways can accomplish the same purpose, we contend that the regional board is
under a legal duty to review such issues and revise its requirements
accordingly. New and old research and advanced technologies exist which
may provide less expensive means for evaluating groundwater contamination
risk, of determining non-contamination of groundwater, and of using less

expensive practices that can still prevent such contamination.

For example, there is a recent research study that establishes that soil
bacteria break down and eliminate nitrates in dairy waste water in a
substantial if not complete degree. There are also new techniques for
determining how “old” first encountered groundwater is beneath 3 dairy site.
There are tests to detect the presence or absence of pesticides, herbicides,
radioactive isotopes, and other elements which can determine whether water
from dairy lagoons or from waste applied in irrigation water has infiltrated into
first encountered groundwater. There are simple and inexpensive ways to
show the amount of highly compacted clay layers sitting beneath a dairy site
and whether they constitute an impervious barrier between the dairy and the
groundwater.

Instead, your Order containe 2 ‘one-size-fits-all” approach, and requires

reports that in some cases may not be needed. Some of these reports are
ludicrous and unnecessary. One laughable example is that we are required to
provide monthly photos of our lagoons to show that the water level was not

too high. This is as absurd as requiring us to photograph our speedometer

each month to prove we didn't drive over the speed limit.



In short, most of the Order's reporting requirements are primitive, antiquated,
obsolete, and provide nothing of real value, except for lining the pockets of
engineers, consultants and laboratories. We contend that your agency will be
unable to show that it has continued to sufficiently examine and consider such
research results and advanced technologies, or that it has modified its Order
accordingly. The foregoing represents another reason why the Complaint
against us is premature. Had our request been scheduled for a hearing before
the regional board and had we been allowed the opportunity to present in
detail all of the matters and issues described above, we believe that there
were abundant grounds under which the regional board could have granted us
considerable relief from many of its reporting requirements. In such event,

there would not have been a basis for filing the Complaint against us.

(¢) The Order’s waste discharge requirements as they relate to water quality
objectives must take into account economic considerations. (Water Code
Sections 13241 and 13263 (a)) The Order does not do S0, particularly failing
to provide means for smaller dairies to deal with disproportionately higher per
cow reporting costs. Indeed, the Order fails to address the special economic

circumstances of smaller dairies in any way whatsoever.

(d)The California Administrative Procedure Act (“CAPA”- Chapter 3.5 of the
California Government Code, Section 11340 et seq), is intended to keep the
regulations of state agencies from becoming unreasonably costly and
otherwise burdensome. Indeed, Section 11340 of CAPA recites that the

legislature found that “the complexity and lack of clarity in many regulations
put small businesses, which do not have the resources to hire experts to
assist them, at a distinct disadvantage.” CAPA created the Office of
Administrative Law to administer the Act.

9



Section 11340.1 goes on to declare that it is the legislature’s intent under
CAPA for state agencies to “actively seek to reduce the unnecessary

regulatory burden on private individuals.” It is undisputed that the regional

water boards are state agencies.

While it is true that Section 11340.9 (i) of CAPA states that this chapter does
not apply to a number of matters, including a regulation that “does not apply
generally throughout the state.” it does apply however, under Section 11853,
to "any policy, plan or guideline” that (1) the State Water Resources Control
Board has adopted after June 1, 1992, or (2) that a court determines is subject
to this part. In other words, Section 11353 is 5 specific exception to the more

general exception under 11340.9 (i).

Section 11353 goes on to say that the policies, plans and guidelines adopted
by the SWRCB are not effective until their regulatory provisions are approved
by the Office of Administrative Law. Indeed, even your agency admitted in its
Forward to the Tulare Lake Basin Water Quality Plan (2™ ed., 1995) that the
Tulare Lake Basin Plan needed to be adopted by the SWRCB in order to be
effective, and that it then had to be approved by the Office of Administrative
Law (under CAPA). Even though the Tulare Lake Basin Plan is regional in

nature, once adopted by the SWRCB, your agency recognized that it became
subject to the requirements of CAPA. This is not illogical since the entire State

has an interest in and is affected by how the waters of the Central Valley

Basin, including the Tulare Lake Basin, are regulated. Excess surface waters
from these basins flow to the San Francisco Bay, for example.

10



Paragraph 14, page 3. of the 2007 Order recites that it is implementing
SWRCB Resolution 68-16 and the Tulare Lake Basin Plan, among other
things. [Has the SWRCB adopted the 2007 Order?] It makes no logical sense
to assert that the 2007 Order is not a culmination and integral part of these
State adopted Plans, and therefore is not subject to the requirements of
CAPA. Unless your agency can show that the provisions of the Order were
processed in accordance with CAPA provisions, the Order is invalid and not

effective.

It is also our contention that we can file an action for declaratory relief with the
Superior court, under Sections 11350 and 11353, under which we ask the
court whether this Order is a “regulation” that should be subject to the
requirements of CAPA. Given the significant adverse impact that the Order
has on small dairies, we believe 3 court will be inclined to find a way to

declare that the Order is subject to CAPA requirements.

In response to the Prosecution Team Rebuttal Argument and Rebuttal
Evidence Jim Sullins, Executive Director UC Cooperative Extension Tulare
County, Derbin Pedro (dairyman), Denny Murphy (dairyman), and | met with
Pamela Creedon on February 26, 2009 and pleaded with her that small dairies

could not afford to comply with the regulations.

Soapy Tompkins (CVRWQB) and Scott Spear, President of the Sequoia
Riverlands Trust, visited our dairy on February 17, 2009 and | again stated
that small dairies could not afford to comply.

| spoke with Mike Chrisman at least twice and no one ever informed me that
we had any opportunities to petition the Order to the State Water Board up
until May 23, 2009. | feel that all of these parties had both a legal and moral
obligation to inform us of our remedies.

11



In response to the claim that my challenging the legality of the Order is

. improper due to previous acquiescence of the very reports that we are now
challenging is ridiculous. I'm sure that Rosa Parks rode buses many times in
compliance prior to her historical refusal to comply with unfair government
policy.

In closing, let me make some final grim observations. It is extremely troublesome that
the Agency’s staff prepared the Complaint but purposely chose to not mention the
letters we wrote prior to the filing deadline and thereafter. The Complaint also failed to
mention that we had often requested a hearing before the regional board. Thus, the
Complaint is Inherently deceptive and prejudicial. This only serves to bolster our
contention that your Agency abuses its legal and discretionary powers.

Most dairymen, me included, appreciate the resources under our stewardship.
We care about the environment and deeply respect nature. We drink the water; our

~families will live on this land for generations. Classifying dairy farmers as ungrateful,
apathetic enemies to water quality is flagrant falsehood and injustice.
|, like hundreds of other dairymen, have worked 3 lifetime to build my dream. We
work with our animals and land to produce high-quality milk. However, the
Unreasonable expense of reporting requirements is forcing us from business. The
Regional Water Quality Control Board (RWQCB) has imposed ‘country club”
regulations-- only dairymen with the reésources to comply will be allowed to stay in

business. | agree that polluters should be punished. However, the RWQCB’s
distinction between ‘compliers’ and ‘non-compliers’ has absolutely nothing to do with

water quality. Small family dairies like ours, which has a verified record of
outstanding water guality are being eliminated because of lack of funds. Who did
the economic analysis? Were small dairies explicitly examined? Has anyone

considered sustainable agriculture?

e
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All reports requested by the RWQCRB have already been completed and included
~in a letter with attachments dated April 7, 2003 from Ken Jones. Every water sample

from our dairy has analyzed well below levels allowed by the state of California.

The quality of our water is a non-issue. Any request that | have made to the regional
board has been reasonable. However, | continue to be denied due process and other
rights guaranteed under the U.S. Constitution. Itis impossible to receive 3 fajr hearing:
the RWQCB makes all the rules, selects the judges, decides which evidence can be
allowed, and even requires our testimony before the hearing.

The media has portrayed all dairymen as polluters and has given the RWQCB a
free hand to enforce their cumbersome regulations. The RWQCB knows that no one
has the resources to challenge its authority, and its actions exploit this understanding.
Even politicians are afraid of the RWQCB.

For me, there is g striking similarity between the unfair treatment of dairymen by
the RWQCB and the U.S. government's historical conduct toward American Indians.

" ost tribes lived in peaceful coexistence with settlers, but the government, complicit
with powerful media, convinced the public that this “dangerous threat” should be
forcefully confined to reservations. Native People were blamed, denied fair hearings,
and their voices were silenced. Thousands of Native Americans were slaughtered,
their land taken, and their cultures destroy<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>