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BEFORE THE

CALIFORNIA STATE WATER RESOURCES CONTROL BOARD

In the Matter of the City of Santa Rosa’s )

Petition for Review of Action and Failure to ) PETITION FOR REVIEW;

Act by the California Regional Water Quality ) PRELIMINARY POINTS AND
Control Board, North Coast Region, in ) AUTHORITIES IN SUPPORT OF
Adopting Order No. R1-2013-0001 and ) PETITION (WATER CODE
Accompanying Fact Sheet and Monitoring and ) SECTIONS 13320)

Reporting Program. )

I SUMMARY OF PETITION AND REQUESTED ACTION

This Petition for Review primarily presents two policy issues for State Water Resources

Control Board (“State Water Board”) consideration and resolution, which are:

A. Whether regulatory requirements for the provision and use of recycled water that
exceed statewide requirements and policies should be upheld where those requirements will

discourage attainment of the State Water Board’s clear goals for increased recycled water use; and

B. Whether a “no net loading” requirement should be imposed for limited discharges of

phosphorus to an impaired waterbody prior to completion of a pending Total Maximum Daily Load
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(“TMDL”) where no “reasonable potential” exists, such a requirement is contrary to clear State
Water Board precedent, attaining compliance is very uncertain and will divert scarce resources
from continued water recycling efforts, and desired benefits from the requirement are unlikely to
occur given the discharge is less than two percent (2%) of the phosphorus load to the affected
watershed.

These policy issues are being presented to the State Water Board in response and
connection to the recent re-adoption of the City’s National Pollutant Discharge Elimination System
(“NPDES”) Permit and Master Reclamation Permit (“Permit”) by the Regional Water Quality
Control Board for the North Coast Region (“Regional Water Board”) on November 21, 2013,
which serves as a Master Water Reclamation Permit for distribution and use of recycled water and
regulates the City’s remaining limited discharges to surface water.! Through this Petition, the City
seeks the State Water Board’s guidance on issues of statewide importance that will undeniably
impact the City’s ability to continue efficiently operating one of the State’s most productive and
successful recycled water systems.

Over the last three decades, and concurrent with the State’s efforts to promote recycled
water use, the City of Santa Rosa (“City”) set the progressive and laudable goals of substantially
increasing water recycling infrastructure and capability while maintaining compliance with
discharge requirements. To this end, the City Council passed a resolution authorizing the financial,
engineering, and environmental studies necessary to help the City reach the goal of recycling its
effluent, instead of discharging to the nearby Russian River via tributaries, including the Laguna de
Santa Rosa.

The City’s track record on accomplishing these goals is impressive. After investing over
$350 million in limited ratepayer funds, the City built and now operates a prestigious recycling

system.” Improvements to the City’s Water Reclamation Plant, which provides filtered, ultraviolet

! See Regional Water Board Order No. R1-2013-0001, NPDES Permit No. CA0022764, WDID No.
1B830990SON.

? The City has received numerous awards for its recycling system, including the Association of California
Water Agencies (“ACWA”) Clair A. Hill Award in 2005, the American Council of Engineering Companies
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(“UV™) disinfected recycled water that meets or exceeds the highest level recognized in California
non-potable water recycling regulations, has allowed the City to substantially reduce its discharges
to surface waters since 2003. In fact, during several recent discharge seasons, which run from

October to May of each year, the City met its goal of recycling one hundred percent (100%) of its

wastewater (during the 2008/2009 and 2012/2013 discharge seasons). Other years follow close
behind (nine (9) days of discharge during the 2009/2010 discharge season, forty-nine (49) days of
discharge during the 2010/2011 discharge season, and one (1) day during the 2011/2012 discharge
season for the sole purpose of performing a test). To accomplish this, the City treats and recycles
more than six billion gallons of water to produce green electrical power and irrigate agriculture,
parks, landscapes, school grounds, and golf courses. Further, to minimize any potential impacts
from discharge, the City manages the storage and recycling system to consolidate what limited
discharges may occur into a few winter months in accordance with the City’s Discharge
Management Plan approved by the Regional Water Board’s Executive Officer.

In 2009, the City was one of the top 10 water recyclers in the State,” and represents the
majority of the water recycling in the North Coast Region.” Staff from the Regional Water Board
acknowledged these accomplishments at the recent hearing on the City’s Permit, the subject of this
Petition for Review, by stating:

“Santa Rosa has made great strides to minimize surface water discharges through water
reclamation. Since the beginning of the permit term in 2006, the City has controlled
discharges so effectively it has been able to eliminate all discharges to surface waters in
the [compliance] years 2009 and 2013. The City currently beneficially reuses
approximately 98% of its influent wastewater, which is really impressive.”

(ACEC) Honor Award in 2005, the Consulting Engineers & Land Surveyors of California (CELSOC)
Excellence Honor Award in 2005, and the WateReuse Association Institution of the Year Award in 2008.

? See Table 1 — 2009 Water Recycling Survey
http://www.waterboards.ca.gov/water_issues/programs/grants_loans/water recycling/docs/munirecsrvy/Tab
lel.pdf.

* See Figure 2 and Table 2 — 2009 Water Recycling Survey

http://www.waterboards.ca.gov/water issues/programs/grants loans/water recycling/docs/munirecsrvy/fig
3.pdf and
http://www.waterboards.ca.gov/water_issues/programs/grants_loans/water_recycling/docs/munirecsrvy/tbl2
.pdf.
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(Sworn Testimony of Mr. Charles Reed, North Coast Regional Water Quality Control Board
Hearing, November 21, 2013, Audio Hearing Transcript at timestamp 7:14-7:39.) Regional Water
Board members also lauded the robustness of the City’s state-of-the-art recycling program. (Audio
Hearing Transcript at timestamp 1:25.14-1:25:26.)

The City’s recycling goals are consistent with and support the State of California’s
reclamation goals. To address legislative mandates related to water reclamation,’ the State Water
Board adopted a Strategic Plan Update for 2008-2012, which included a priority to increase by
2015 sustainable local water supplies (e.g., recycled water) available for meeting existing and
future beneficial uses by 1,725,000 acre-feet per year. In 2009, the State Water Board also adopted
a statewide Recycled Water Policy (State Water Board Resolution No. 2009-0011) intended to
ensure statewide regulatory consistency for recycled water projects and support the recycled water
priorities set forth in the Strategic Plan. That policy is specifically referenced in legislation
adopted by the California Legislature as integral to achieving certain statewide recycled water
benchmarks. (See Water Code section 13560(a) (“In February 2009, the state board unanimously
adopted, as Resolution No. 2009-0011, an updated water recycling policy, which includes the goal
of increasing the use of recycled water in the state over 2002 levels by at least 1,000,000 acre-feet
per year by 2020 and by at least 2,000,000 acre-feet by 20307").) Increasing the acceptance, and
promoting the use, of recycled water is a recognized means for achieving sustainable local water
supplies; thus, the State, the State Water Board, and the City all seemingly share the same goal of

. . . . ’ 6
promoting recycled water use via protective, but reasonable, requirements.” (See also Governor

Brown’s October 8, 2013 signing statement for water recycling biil SB 322 (Sen. Hueso)

(“California needs more high quality water and recycling is key to getting there.”).

7 See, e.g., Water Code sections 13510 (“The Legislature finds and declares that a substantial portion of the
future water requirements of this state may be economically met by beneficial reuse of recycled water.”) and
13512 (“It is the intention of the Legislature that the state undertake all possible steps to encourage
development of water recycling facilities so that recycled water may be made available to help meet the
growing water requirements of the state.”).

¢ See accord State Water Board webpage on water recycling -
http://www.waterboards.ca.gov/about_us/perforimance_report_1011/plan_assess/12514 ww_reclamation.sht
= |
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Notwithstanding statewide policy regarding recycled water use, and over the City’s well-
reasoned objections, the Regional Water Board, in the new Permit for the City, added new
requirements on recycled water use, more stringent than state laws and policies dictate, that will be
exceptionally burdensome on recycled water customers and, in turn, make it much more difficult to
maintain and expand the City’s recycled water use program. Because the City’s recycled water is
only marginally less expensive than potable water (e.g., 95% of potable water rate in Rohnert Park
and in Santa Rosa for Tier | users’), new, unnecessary requirements that present additional burdens
to recycled water users will discourage the continued use of recycled water by current customers
and the expanded use by new customers. This burden, without adequate justification or need, runs
counter to the Legislature’s and the State Water Board’s clear policies of encouraging, not
discouraging, recycled water use. The City hopes that as a matter of State policy to encourage
recycled water use, the State Water Board will direct the Regional Water Board to remove or
modify the specific provisions discussed in Sections 2 and 4 below.

Further complicating the City’s comprehensive efforts towards reclamation is the continued
imposition of an unsupported and unnecessary “no net loading” requirement, applicable to
phosphorus, for the City’s remaining discharges to the Laguna de Santa Rosa.® The “no net
loading” requirement, which requires that phosphorus discharged by the City be completely offset
(to zero) by phosphorus-reducing projects within the greater Laguna de Santa Rosa watershed over
three-year compliance periods, was imposed, in part, on the Basin Plan’s narrative water quality
objective for biostimulatory substances and, in part, on Clean Water Act section 303(d) listings for
low dissolved oxygen and phosphorus notwithstanding the fact that a TMDL is currently being

prepared by Regional Water Board staff.” Given that the City’s existing discharge is, on average,

7 Sworn Testimony of Jennifer Burke, City of Santa Rosa, North Coast Regional Water Quality Control
Board Hearing, November 21, 2013, audio transcript (“Hearing Transcript”) at timestamp 1:05:51-1:06:09.

§ See Permit at Section IV.2.b.i., page 9.
? See Permit Fact Sheet at pages F-30 — F-36; see also October 22, 2013 Summary of TMDL Development

Data Pertaining to Nutrient Impairments in the Laguna de Santa Rosa Watershed (Revised) by Rebecca
Fitzgerald, Regional Water Board staff.
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less than two percent (2%) of the total phosphorus load to the Laguna de Santa Rosa,'® and the
City’s discharge volume is minimal, occurs during the wet season when substantial flushing
occurs, and is located at a one of the lowest downstream locations prior to confluence with the
Russian River, no “reasonable potential” exists to justify imposition of the “no net loading”
limitation. Further, the “no net loading” limitation is neither required nor recommended by federal

and state law or the region’s Basin Plan (and is not imposed in any other NPDES Permit in the

State) and is unnecessary to avoid further nutrient impacts or preserve the status quo while the
TMDL process unfolds. A similar “no net loading” requirement was previously voided by the
State Water Board, in favor of interim, performance-based limitations. (See In the Matter of the
Review on its Own Motion of the Waste Discharge Requirements for the Avon Refinery, SWRCB
Order No. 2001-06)

Compliance with the “no net loading” requirement, originally imposed in 2006, is supposed
to be attained via the Nutrient Offset Program (“Program”), Regional Water Board Resolution No.
R1-2008-0061, adopted in 2008 after negotiations with the City, a copy of which is included with
Exhibit A. While the City has attempted in good faith to propose and implement projects that
qualify for offset credits under this Program since that time, progress has been very slow, for a
variety of reésons (inconsistent communication and action by the Regional Water Board staff in
approving proposed projects,'' lack of feasible projects, etc.). After nearly five years, and over
$1.5 million dollars of ratepayer funds invested by the City in identifying and proposing projects
under the Program, only three projects have been approved by Regional Water Board staft, with
one of those projects having to be abandoned because of landowner willingness to proceed with the
project. The remaining two projects are only expected to offset approximately thirty-one percent

(31%) of the phosphorus in the City’s discharge during the initial three-year compliance period,

' The City and Regional Water Board staff are in agreement as to 1.8% being the City’s relative
contribution of phosphorus to the Laguna de Santa Rosa watershed. (See, e.g., Hearing Transcript, time
stamp 57:32-36 and 1:25:55-1:27:04.)

' See, e.g., the City’s May 18, 2012 Petition for Review to the State Water Board (SWRCB/OCC File No.
A-2177), contesting Regional Water Board staff’s denial of a Ludwigia removal project, for a more
thorough description of these types of issues.
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which will be assessed in 2017 pursuant to Time Schedule Order No. R1-2013-0048, adopted
concurrently with the Permit. At this time, the City is not aware of other specific projects that
Regional Water Board staff will approve and compliance is extremely uncertain. Thus, City staff
will be forced to divert tremendous City resources away from reclamation and towards attempting
to investigate and develop phosphorus offset projects in the near-term, which, if any are possible,
are unlikely to address the alleged impairment or incrementally improve water quality, all the while
facing strict liability for future compliance.'? Rather than focusing scarce resources on overly
burdensome restrictions for remaining discharges, those resources could be better spent on further
expansion of the City’s recycled water program, in accordance with the State Water Board’s
recycled water goals, which might avoid future discharges altogether.

Notwithstanding the City’s objection to the “no net loading” limitation for phosphorus, the
City continues to support the long-term development of a successful offset program in the
watershed.” Consistent with previous commitment expressed by the City for the Program, the City
requests the State Water Board direct the Regional Water Board to remove the unsupported “no net
loading” requirement, and instead impose the limitation suggested by the City in comments made
to the Regional Water Board in July 2013, which includes a combination of an interim-
performance-based mass limitation based on the City’s median phosphorus discharge and the
requirement to offset via the Program during those seasons where phosphorus discharges exceed

the median value."* This approach will continue reducing the City’s contribution of phosphorus

"2 Unfortunately, the City has faced four citizen suits over the years by Northern California River Watch and
related entities, and does not want to be placed in the untenable circumstance of not being able to achieve
compliance with its Permit notwithstanding good faith efforts to do so. Further, the City takes compliance
with the Permit terms extremely seriously, for the protection of the people and environment within the
City’s jurisdiction.

" The City recently led the effort to secure a nearly $600,000 federal grant to the Sotoyome Resource
Conservation District to establish a water quality trading market for the Laguna de Santa Rosa watershed.
The market, the first of its kind in California, would allow the City and others to purchase credits to help
fund conservation projects that improve the health of the watershed. For more information, please see
http://sotoyomercd.org/programs.html.

" See July 22, 2013 comments submitted to the Regional Water Board at pages 2-4. This approach was
recently adopted by the Santa Ana Regional Water Quality Control Board for total inorganic nitrogen in the
NPDES Permit for the Colton/San Bernardino Regional Tertiary Treatment and Water Reclamation
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into the Laguna de Santa Rosa pending TMDL completion (though the City does not believe such
reduction will improve the watershed’s nutrient issues, if any), while lessening the near-term
burden of non-compliance if offset projects sufficient to offset the entirety of the City’s discharge
cannot be timely identified and developed. The City believes this is a reasonable outcome in
furtherance of the State’s goals to protect and enhance the quality of impaired waterbodies while
concurrently encouraging feasible offset projects and reclamation as alternatives to discharge.
Given the circumstances noted above, the City, in accordance with section 13320 of the
Water Code, is petitioning the State Water Board to review the City’s renewed Permit and order
the changes requested and discussed in Sections 2 and 4 of this Petition. A copy of the Permit and
related attachments is enclosed as Exhibit A. At such time as the full administrative record is
available and any other materials are submitted, the City may file a more detailed memorandum in

support of the Petition."’

II. BACKGROUND
A. The City’s Treatment Facilities

The City operates collection, treatment, storage, discharge, and reclamation facilities,
employing state of the art advanced, tertiary-treatment facilities, and producing high quality
recycled water that is beneficially reused in cutting edge water reclamation projects encouraged by
the California Legislature. Specifically, the City owns and operates the Santa Rosa Subregional
Water Reclamation System (the “Water Reclamation Plant”), a publicly-owned treatment works,
which currently collects and provides treatment for an average dry weather flow of 15 million

gallons per day (“MGD”) of industrial, commercial, and municipal wastewater from a of

Authority, Order No. R8-2013-0032, at page 13 (“The 12-month flow weighted running average of TIN
concentration shall not exceed 10 mg/L, unless the Discharger implements a plan, with the approval of the
Executive Officer, to offset TIN discharges in excess of the TIN limits™).

' The State Water Board’s regulations require submission of a memorandum of points and authorities in
support of a petition, and this document is intended to serve as a preliminary memorandum. However, it is
impossible to prepare a thorough memorandum or a memorandum that is entirely useful to the reviewer in
the absence of the complete administrative record, which has not yet been requested by the State Water
Board.
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population of approximately 225,000 in the Cities of Santa Rosa, Cotati, Rohnert Park, Sebastopol,
and the unincorporated South Park County Sanitation District.

The City’s NPDES Permit allows seasonal discharge (October through May of each year)
of recycled water from the City’s recycled water storage ponds to the Laguna de Santa Rosa and/or
Santa Rosa Creek, both tributaries to the Russian River in accordance with discharge restrictions
set forth in the Regional Water Board’s Basin Plan. (See Permit at Provision I11.J., page 7)
However, as noted above, the City beneficially reuses almost all of its recycled water throughout
the year, providing agricultural operators with water for beneficial water reclamation and reuse
(i.e., agricultural irrigation of crops, including vineyards, orchards, animal fodder, pasture, and
specialty vegetable crops), participating in urban reuse'® (i.e., golf courses, playing fields, and
landscaped areas), and providing water to the Geysers Recharge Project. Further, as noted above,
the City manages the storage and recycling system to consolidate what limited discharges may
occur into a few winter months in accordance with the City’s Discharge Management Plan
approved by the Regional Water Board’s Executive Officer.

Enormous resources went into the construction and operation of the Geysers Recharge
Project, a sophisticated energy project that took over ten years to complete. The Project consists of
a 41-mile pipeline to convey recycled water to the Geysers steam field operators’ distribution
network for steam field injection and generation of electricity. Operation of the Geysers Recharge
Project has allowed the City to beneficially reuse, rather than discharge, almost all of the recycled
water produced by the Reclamation Plant. Nonetheless, discharges to the Laguna de Santa Rosa
and Santa Rosa Creek during the authorized discharge season, and in accordance with the City’s
Discharge Management Plan, are still occasionally necessary to maintain the water balance within
the City’s facilities, but these discharges are relatively short in duration. For example, for the past
five discharge seasons, the City discharged zero (0) days in the 2008/2009 discharge season, nine
(9) days in the 2009/2010 discharge season, forty-nine (49) days in the 2010/2011 discharge

season, one (1) day in the 2011/12 discharge season (to perform a test), and zero (0) days in the

' Approximately 6,388 acres of urban and agricultural land are irrigated with the City’s recycled water.
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2012/13 discharge season.

B. The City’s Progressive and Effective Reclamation Program

The City has developed a robust recycled water program that encourages reuse while
concurrently ensuring efficient and appropriate application. To implement the program, the City
has adopted a variety of ordinances and policies, and a recycled water user agreement, that specify
design, installation, and operation parameters for end user recycled water infrastructure and
impose a variety of Best Management Practices (“BMPS”) consistent with, and sometimes more
stringent than, State law requirements (See, e.g., http.//ci.santa-

rosa.ca.us/departments/utilities/recycle/Pages/default.aspx) For example, the City adopted a

water efficient landscape ordinance more stringent than the State’s Model Water Efficient
Landscape Ordinance'’ as well as an ordinance that prohibits water waste due to runoff or breaks
or leaks in the recycled water delivery system. In addition, the City has an aggressive recycled
water rate structure that charges approximately 95% of the potable rate for recycled water use,
providing a strong conservation incentive.

A comprehensive Recycled Water User’s Guide has also been prepared by the City, which
requires recycled water systems be designed to protect the potable water system, aquifers, and
surface waters, constructed per the approved design plans, and operated to ensure recycled water
irrigation is efficient and stays on the landscape area. (See http://ci.santa-

rosa.ca.us/departments/utilities/recycle/sitesup/Pages/RulesandRegulations.aspx and

http://ci.santa-rosa.ca.us/departments/utilities/recycle/Pages/connect.aspx) The City requires all

recycled water sites to designate a Site Supervisor who must attend a 3’2 hour training session with
City staff regarding recycled water best management practices, and who is responsible for system
oversight and compliance with the City’s Guide.

The City has dedicated staff that constantly communicate with Site Supervisors and site

contacts at recycled water use sites, provide routine inspections, and require corrective actions,

" The City’s ordinance requires a Maximum Applied Water allowance (“MAWA”) of 0.6
evapotranspiration (ETo) as opposed to the State’s recommended MAWA of 0.7 ETo,

10
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where necessary. The City also sends weekly emails to the Site Supervisors and site contacts
providing recycled water irrigation tips, best management practices, and real time watering
recommendations based on daily evapotranspiration rates from the City’s California Irrigation
Management Information System (CIMIS) weather stations. In the event that corrective action is
necessary, the City’s standard practice is to shut off the meter/flow until identified issues are
resolved, at which point recycled water flows can resume. The City maintains the authority to

permanently disconnect a user should corrective action not be appropriately implemented.

C. Origin of Water Quality “Impairment” in the Laguna de Santa Rosa
and Controversial Nutrient Restrictions Originally Included in the
City’s Previous NPDES Permit

In the early 1990s, the Laguna de Santa Rosa was placed on the State Water Board’s Clean
Water Act 303(d) List of Impaired Waterbodies for failing to comply with the Regional Water
Board’s water quality standards for dissolved oxygen (“D0O”) and ammonia set forth in the Basin
Plan. In response, the City undertook and completed substantial upgrades to its treatment facility
to further reduce the concentration of nutrients, including ammonia, in the Laguna. In addition,
the City funded an innovative dairy loan program that provided funding for dairy farmers in the
Laguna watershed to build barns to house cows during feeding, significantly reducing the amount
of manure and nutrients washed off into the local waterways.

The Regional Water Board also adopted a Waste Reduction Strategy for the Laguna de
Santa Rosa to address potential sources of nutrients to the Laguna. The City worked closely with
the Regional Water Board to ensure compliance with this Waste Reduction Strategy and, as a
result, the Laguna de Santa Rosa watershed was removed from the 303(d) List of Impaired
Waterbodies in 1998.

Subsequently, in 2002, because DO levels were not being consistently attained in every part
of the Laguna, the Regional Water Board considered re-listing the Laguna de Santa Rosa on the
303(d) List of Impaired Waterbodies for DO, and also for nitrogen and phosphorus. After much
public comment, the Regional Water Board decided against re-listing the Laguna de Santa Rosa on

the 303(d) List for nitrogen and phosphorus, and instead, included the Laguna on the Monitoring

1l
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List. Given the capabilities of the City as compared to other entities in the region and watershed,
the City volunteered to work with the Regional Water Board to further study the DO and nutrient
issues in the Laguna de Santa Rosa.

Unfortunately, the United States Environmental Protection Agency (“USEPA”) chose not
to follow the very detailed information and rationale presented by the State and Regional Water
Boards for not listing the Laguna de Santa Rosa as impaired for nutrients,'® and unilaterally listed
the Laguna de Santa Rosa as impaired for nitrogen and phosphorus. This listing by USEPA has
been carried forward to subsequent 303(d) Lists that the Regional Water Board relies upon, in part,
for imposing the contested “no net loading” limitation that is the subject of this Petition.

At the time the City’s NPDES Permit was renewed in 2006, Regional Water Board staff
had not yet drafted a TMDL to address the nutrient listings. Notwithstanding significant protest by
the City, and for the stated purpose of implementing the Basin Plan’s narrative water quality
objective for “biostimulatory substances,” the Regional Water Board imposed the following
effluent limitations for nitrogen and phosphorus:

“The Regional Board plans to develop and adopt total maximum daily loads
(TMDLs) for nitrogen and phosphorous which will specify wasteload allocations
(WLAsS) for point sources and load allocations (LA) for non-point sources, as
appropriate. Following the adoption of these TMDLs by the Regional Water
Board, this Order will be issued with final WQBELs [water quality based effluent
limits] based on applicable WLAs. Alternatively, in the absence of a TMDL at the
end of the compliance schedule authorized by this Order [Nov. 9, 2011], the final
effluent limitation for nitrogen and phosphorous will be zero, or no net loading”.”

(See 2006 Previous NPDES Permit [Order No. R1-2006-0045.] at Provision IV.A.1.g. (emphasis
added).) Footnote 5 explains:

“A ‘no net loading’ effluent limit may be met by: 1) reducing the effluent
concentration below detectable levels through source control and/or treatment; 2)
reducing loads through recycling/reclamation; and/or 3) reducing loads elsewhere
in the watershed by an amount at least equal to the amount discharged (and of
equivalent bioavailability) through an approved offset program.” (/d.)

Despite the City’s extraordinary efforts to beneficially reuse of its recycled water, at the

12
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time the 2006 NPDES Permit was adopted, there was no expectation by the City that it could
comply with the new, unprecedented alternative final limits of “zero,” or “no net loading” for
nutrients. The City’s expectation that a TMDL. which might ease the discharge requirements via
calculation of a proper waste load allocation, would be adopted on or before the compliance
deadline of Nov. 9, 2011 was equally bleak. Consistent with earlier objections, the City filed a
Petition for Review with the State Water Board on October 19, 2006 (SWRCB/OCC File No.A-
1779), and a subsequent Petition for Writ of Mandate was filed in Sonoma County Superior Court
in July 2007, Case No. SCV 241194, challenging the “zero” or “no net loading” alternative final
limitations on the basis that the limits directly contradicted State Water Board precedent (see e.g.,
State Water Board Order No. WQ 2001-06), were not legally required, constituted an improper
interpretation of the narrative objectives for biostimulatory substances and chemical constituents,
and were not supported by findings or evidence in the administrative record.

D. Nutrient Reduction Offset Program

In July 2008, the City and the Regional Water Board resolved the City’s then pending legal
action through the Regional Water Board’s adoption of the Program, a copy of which is attached
with Exhibit A. The Nutrient Offset Program satisfied the NPDES Permit’s requirement that the
“zero” or “no net loading” limitations could be complied with by “reducing the loads elsewhere in
the watershed by an amount at least equal to the amount discharged (and of equivalent
bioavailability) through an approved offset program.” (See 2006 Previous NPDES Permit at
Provision IV.A.1.g., footnote 5.)

The Nutrient Offset Program sets forth the following detailed program elements:

¢ Identification by the City of the annual nutrient load to be offset
e Criteria for nutrient reduction credits

o Detailed method for direct measurement of nutrient reduction
o Detailed method for estimated nutrient reductions
o Margin of safety

"® Accord, “Nutrients occur naturally in the environment and are essential for supporting flora and fauna of a
waterbody.” (Scoping Document: Nutrient Policy, SWRCB Division of Water Quality (Aug 2011) at page.
1.)

13
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o No nutrient reduction credits for projects/activities already required by the
City’s NPDES permit for municipal storm water discharges.

e Accounting for nutrient credits — Regional Water Board and City staff both
understood that due to the vagaries of variable and unpredictable annual discharge
of water and nutrients, project implementation timelines and varying nutrient
reduction values from short and long-term projects, an averaging period for
compliance was warranted. Thus, compliance with the no net loading requirement
is calculated using a three-year averaging period. The City is deemed compliant if
the three-year average difference between actual discharge and offset reduction
credits is less than or equal to zero mass units.

e Effective date and banked credits — the “zero” or “no net loading” limitations are
effective November 9, 2011, and the first three-year average compliance
determination will occur in 2014 upon conclusion of the 2013-2014 discharge
season. Credit for any nutrient removal/reduction actions implemented after 2007
and prior to the 2011-2012 discharge season are available to “bank,” and apply to
the City’s first three-year average compliance period.

e Process for submission, review, and approval/disapproval — as specifically stated in
the Program, the process for obtaining approval for nutrient reduction projects is as
follows:

o City identifies nutrient reduction project(s)

o City submits description of nutrient reduction project(s) to RWQCB
documenting consistency with adopted Nutrient Offset Program

o RWQCB accepts proposed nutrient reduction project(s)

o City implements project(s)

o City submits annual report documenting nutrient discharged and controlled.

(See Resolution No. R1-2008-0061.)

The City always viewed compliance with the Nutrient Offset Program as requiring a varied
mix of short and long-term projects, as neither Regional Water Board staff nor the City had
previously identified one singular project that would entirely offset the City’s limited, seasonal
discharge into the Laguna de Santa Rosa. The Nutrient Offset Program itself acknowledged this
fact by the constant reference to “project(s)” and inclusion of the three-year averaging period
necessary to allow implementation of a variety of projects. The success of the Nutrient Offset
Program depends on both the City and the Regional Water Board being fully invested and engaged

in successfully identifying and approving multiple projects that will undoubtedly vary in scope and

duration.
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E. The City’s Good Faith Efforts to Obtain Approval and Implement
Nutrient Reduction/Offset Compliance Projects Since 2008.

Soon after the Regional Water Board adopted the Nutrient Offset Program in July of
2008, City staff began the process of obtaining approval for early implementation of
nutrient reduction projects. In February of 2009, following several consultations with
Regional Water Board staff, the City provided Regional Water Board staff with a draft
Laguna Sediment and Ludwigia'® Removal Project for informal consideration and
discussion. A meeting between City and Regional Water Board staffs occurred in April
2009, during which Regional Water Board staff indicated general concerns with the draft
project description and requested to meet at a later date to discuss further. That next
meeting did not occur until June 2010, notwithstanding repeated requests for the meeting
from City staff. Further information was provided by the City regarding the project;
however, Regional Water Board staff indicated they would deny the project if formally
proposed.

Refocusing efforts to develop acceptable nutrient reduction projects, City staff again
met with Regional Water Board staff, including the Executive Officer, in October 2010.
The purpose of the meeting was to develop a list of potentially mutually agreeable nutrient
offset project options, including near and long-term projects, as both are necessary for
compliance with the effluent limitations set forth in the City’s NPDES Permit. Based on
discussion at that meeting, in January 2011, City staff presented to Regional Water Board
staff various options for a near-term nutrient offset project that could be implemented in
2011. At that meeting, verbal support was given by the then Executive Officer for a near-
term Laguna Ludwigia Nutrient Offset Project that involved the City, in conjunction with
the Laguna de Santa Rosa Foundation and the Sonoma County Water Agency, removing

Ludwigia from specified locations of the Laguna de Santa Rosa. Ludwigia contains

" Ludwigia sp. is a non-native invasive aquatic plant from South America that has invaded the Laguna de
Santa Rosa watershed.
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nutrients that are mineralized upon plant decay; therefore, removing Ludwigia removes
nutrients that could otherwise pose water quality problems in the Laguna. Based on
Regional Water Board staff support, the City undertook the resource-intensive process of
preparing a formal submission, and on March 14, 2011, the Laguna Ludwigia Nutrient
Offset Project was submitted to the Executive Officer for formal approval.

On April 15, 2011, City staff received correspondence from Regional Water Board
staff, asking to resubmit the Laguna Ludwigia Nutrient Offset Project because the Regional
Water Board could not locate the document. The City provided an electronic copy. A
month later, during a call on May 16, 2011, Regional Water Board staff suddenly reversed
their previous support for the project, and indicated the project was unacceptable. On May
20, 2011, the City received a letter from the Regional Water Board’s Executive Officer
rejecting the Laguna Ludwigia Nutrient Offset Project and listing technical concerns in an
attachment to the letter. In that letter, the Executive Officer expressed that acceptable
nutrient offset projects would be those involving agricultural discharges, specifically,
dairies.

To salvage the project initially agreed upon, City staff spoke with the Regional
Water Board’s Executive Officer on May 26, 2011, and the parties agreed the City would
resubmit the Laguna Ludwigia Nutrient Offset Project, revised to address the technical
concerns of Regional Water Board staff as set forth in the May 20, 2011 letter. A meeting
between City and Regional Water Board staffs, as well as a representative from the Laguna
Foundation, occurred that same day, during which Regional Water Board staff’s technical
concerns and the City’s proposed resolutions were discussed. With the technical
impediments seemingly resolved, a schedule for obtaining approval of the project was also
discussed, so as to ensure the project could move forward during Summer/Fall 2011.
Regional Water Board staff concurred with a July 15, 2011 date for approval of the
resubmitted project.

On June 6, 2011, the City submitted the revised Laguna Nutrient Offset Project to

the Regional Water Board, which responded to and resolved the technical questions and
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concerns of Regional Water Board staff expressed in the May 20, 2011 letter, and as
discussed at the May 26, 2011 meeting. Throughout June 2010, City staff continued
contact with the Regional Water Board staff, offering assistance or clarification, if
necessary, to ensure the project would be approved. On June 30, 2011, Regional Water
Board staff indicated they were on track to meet the City’s requested approval date of July
15, 2011 provided the parties could work through some “relatively minor last-minute
concerns.” City and Regional Water Board staffs spoke further that day, and for the next
week, regarding Regional Water Board staff’s further concerns, which, if resolved in favor
of Regional Water Board staff, would have rendered the project almost useless to the City
in terms of nutrient removal credit, especially as compared to the effort expended. The
concerns raised by the Regional Water Board went beyond any criteria set forth in the
Nutrient Offset Program, and provided a clear signal that Regional Water Board staff
simply did not now want to approve any project involving Ludwigia removal. Instead,
Regional Water Board staff preferred the City to focus its nutrient reduction efforts on
agricultural dischargers, to supplement and expedite the Regional Water Board’s own
agricultural discharge program.

On July 22, 2011, the City received a letter from the Regional Water Board’s
Executive Officer, dated July 14, 2011, stating that the Laguna Nutrient Offset Project
(Revised Proposal) was unsuitable for compliance with the Nutrient Offset Program, on the
basis that the project did not provide a clear long-term environmental benefit with respect to
the overall management of Ludwigia in the Laguna de Santa Rosa. The Executive Officer
acknowledged the hard work and good faith effort of the City to identify and implement a
nutrient offset project, but again, diverted discussion of nutrient offset options to those
involving agriculture, including dairies. The City filed a Petition for Review with the State
Water Board over the failure to approve the project that clearly met the requirements of the
Nutrient Offset Program. (See, May 18, 2012 Petition for Review to the State Water Board
(SWRCB/OCC File No. A-2177).)

As directed by Regional Water Board staff, the City re-directed its efforts towards
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identifying nutrient offset projects involving dairies or other agricultural operations. On
June 28, 2012 and June 6, 2012, after detailed discussions with Regional Water Board staff,
the City submitted two projects for approval under the Program, the Pepperwood and
Beretta Dairy projects, respectively. Discussion of the relative merits of these projects
occurred with Regional Water Board staff both before and after submittal (some issues
existed under the Program because in the interim between directing the City to pursue
projects involving dairies, the Regional Water Board adopted a conditional waiver and
general waste discharge requirements applicable to dairies, complicating the City’s efforts
to secure nutrient offset credits for activities not otherwise regulated by the Regional Water
Board). Nonetheless, on October 18, 2012 and September 20, 2012, the Pepperwood and
Beretta Dairy projects were approved or deemed approved pursuant to the terms of the
Program.”’ At best, those projects are only expected to offset approximately thirty-one
percent (31%) of the phosphorus in the City’s discharge during the initial three-year
compliance period, which will be assessed in 2017 pursuant to Time Schedule Order No.
R1-2013-0048, adopted concurrently with the Permit. However, implementing the Beretta
Dairy project has been delayed by environmental regulations protecting the endangered
California tiger salamander as the Beretta Dairy is located in California tiger salamander
territory.

As is evident by the preceding narrative, the Nutrient Offset Program as originally
envisioned has suffered substantial setbacks, regarding the types of projects Regional Water
Board staff will agree qualify under the Program, the general availability of cost-effective
projects for which third parties are willing to participate, and unexpectedly long
implementation timeframes driven by compliance with other federal and state
environmental laws. The City has already spent over $1.5 million trying to establish and

begin implementing in good faith offset projects that will provide needed credit for Permit

2 Since that time, the City also submitted a project proposal for the Nunes —Ocean View Dairy that was
approved by the Regional Water Board; however, the City had to abandon that project in 2013 because of an
unwilling landowner whose consent was necessary for implementation.
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compliance. Thus, five years and several million dollars later, the City is not close to
complying with the strict “no net loading” requirement in the Permit, a requirements
unlikely to have any substantial effect on the water quality conditions in the Laguna de
Santa Rosa watershed. The lack of certainty with respect to future compliance, irrespective
of the City’s good faith efforts, cannot be understated.

F. The City’s Recently Re-Adopted NPDES Permit

On November 21, 2013, after several versions of the Permit were circulated for
public review and comment, lengthy comments submitted, and extensive discussions
occurred between City and Regional Water Board staffs, the Regional Water Board re-
adopted the City’s Permit.”’

Regional Water Board staff continued to advocate for Permit provisions regulating
recycled water use that the City had repeatedly objected to on the basis that the
requirements are not required by State law or policies and would discourage existing or
expanded use of recycled water, and the Regional Water Board adopted those contested
provisions. (See, e.g., Permit Monitoring and Reporting Program (“MRP”) at Attachmen E,
Sections VILLA.1. (Table E-7) and X.D.3.a.i.b.) Regional Water Board staff also requested
that a new provision be added to the receiving water limitation for temperature, even
though the City raised sound objection to that provision. (See Permit at Section V.A.11.d.)

Finally, while Regional Water Board staff recommended removing the previous
“zero, or no net loading” requirement for nitrogen due to a finding that because
“phosphorus is the limiting nutrient controlling biostimulatory conditions in the Laguna de
Santa Rosa and lower Mark West Creek, reductions in nitrogen loads beyond current levels
are not expected to result in added protection of the beneficial uses, or significant water
quality improvements,” Regional Water Board staff continued to recommend retention of

the “no net loading” requirement for phosphorus, though the same bases that justified

21 While the City remains in opposition to the Permit terms discussed in this Petition for Review, the City
does want to acknowledge, and appreciates, other changes Regional Water Board staff made to the Permit
prior to adoption.
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removal for nitrogen equally apply to phosphorus. (See Permit, Fact Sheet at F-36 and
Section IV.2.b.i.) The Regional Water Board’s primary basis for retaining the “no net
loading” requirement is an unproven assertion that “[rJeductions in total phosphorus
concentrations are ... expected to reduce algal biomass, carbonaceous biochemical oxygen
demand, and sediment oxygen demand, which is the primary driver of low dissolved
oxygen.” (See Permit, Fact Sheet at F-34.) Simply put, the justification is as simple as
Regional Water Board staff believing that any phosphorus load reductions are necessary,
and from there, identifying the fact that the City’s extremely limited discharge contains
some phosphorus, and asserting that the phosphorus in that discharge can and will be
stringently controlled. This logic lacks reference or consideration to the effect, or lack
thereof, of the City’s discharge on the identified watershed issues sought to be remedied via
the effluent limitation. As discussed further below, given the volume, season, and location
of the City’s discharge, and data from uninfluenced portions of the watershed, the Regional
Water Board’s justification for retaining the “no net loading” requirement for phosphorus is
invalid and unlikely to bear true.

Given the amount of time previously devoted by City staff and consultants to
discussing the City’s discharges and unrelated nutrient and dissolved oxygen conditions in
the Laguna de Santa Rosa watershed, the City was particularly frustrated that the primary
justification for the findings noted above and herein was data and information presented in
an October 22, 2013 memorandum drafted by Regional Water Board staff (revised from a
previously circulated June 14, 2013 version) provided to the City along with the Regional
Water Board’s response to comments on November 7, 2013, just fourteen days before the
public hearing on the Permit. (See June 14, 2013 Memorandum from Rebecca Fitzgerald,
TMDL Unit Supervisor, entitled “Summary of TMDL Development Data Pertaining to
Nutrient Impairments in the Laguna de Santa Rosa Watershed” (“Fitzgerald
Memorandum™) and revised October 22, 2013 version (“Revised Fitzgerald

Memorandum”™).
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II1.  PETITION FOR REVIEW

1. NAME, ADDRESS, TELEPHONE NUMBER, AND EMAIL ADDRESS OF
PETITIONER:

Mr. David Guhin

Director, Utilities Department
City of Santa Rosa

69 Stony Circle

Santa Rosa, CA 95401

(707) 543-3940
dguhin@srcity.org

In addition, all materials in connection with this Petition for Review should also be
provided to the City’s counsel at the following addresses:

Suzanne C. Rawlings, Asst. City Attorney

City of Santa Rosa, Office of the City Attorney

100 Santa Rosa Avenue, Room 8§

Santa Rosa, CA 95404

Telephone: (707) 543-3040

Facsimile: (707) 543-3055 Email: SRawlings(@srcity.org

Nicole E. Granquist

Downey Brand LLP

621 Capitol Mall, 18" Floor

Sacramento, California 95814

Telephone: (916) 444-1000

Facsimile: (916) 444-2100 Email: ngranquist@downeybrand.com

2 THE SPECIFIC ACTION OF THE REGIONAL BOARD WHICH THE STATE
BOARD IS REQUESTED TO REVIEW:

The City seeks review of Order No. R1-2013-0001 amending NPDES Permit No.
CA0022764, and specifically requests review of the following permit requirements:

(A)  Recycled water provisions at Sections [V.C.2.a. (Table 6) of the Permit, Sections
VII.A.1. (Table E-7) and X.D.3.a.i. and ii.of the Monitoring and Reporting Program, and Section
B.21 of Attachment G (Water Reclamation Requirements and Provisions);

(B)  The newly justified final “no net loading” effluent limitation for total phosphorus set

forth in Section IV.2.b.i. of the Permit and the compliance options described in Section VII.N.;
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(C) The newly imposed, additional receiving water limitation for temperature set forth
in Section V.A.11.d. of the Permit; and

(D)  The newly imposed requirement in Section VI.C.5.d.i. of the Permit mandating that |
the City obtain and maintain coverage under independently applicable General Waste Discharge
Requirements for application of biosolids to land (which the City secured back in 2006) in the
absence of any discharge to waters of the United States subject to the federal Clean Water Act or
the NPDES Permit program.
A copy of the contested Permit as proposed at the hearing and related attachments are enclosed as

Exhibit A.
3 THE DATE ON WHICH THE REGIONAL BOARD ACTED:

The Regional Water Board re-adopted the City’s Permit on November 21, 2013.

4, A FULL AND COMPLETE STATEMENT OF THE REASONS THE ACTION
WAS INAPPROPRIATE OR IMPROPER:

A. The Permit Imposes New Water Recycling Requirements that Are Inconsistent
With and Violate the State Water Board’s Priority of Increasing the Acceptance
and Promoting the Use of Recycled Water and Achieving Sustainable Local Water
Supplies.

The Permit adopted by the Regional Water Board operates as an NPDES Permit and a
Master Reclamation Permit for the distribution and use of recycled water.? As noted in detail
above, the City’s recycling goals are consistent with and support the State of California’s
reclamation goals; however, the City will be unable to maintain or expand its exemplary recycled
water program unless the City’s program is subject to reasonable regulation.

The reissuance of the City’s Permit saw a marked increase in the breadth and depth of

2 The City objected to the Master Reclamation Permit and its corresponding requirements, imposed solely
under state law, being incorporated into an NPDES Permit for reasons similar to those stated in Section
I11.4.D. herein. Regional Water Board staff have committed to separate the NPDES Permit and Master
Reclamation Permit requirements into different permits in the future. (See Regional Water Board’s response
to comments, Comment 2, at pages 27-28)
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regulation by the Regional Water Board of the City’s recycled water program, with many new
requirements seemingly treating the City’s high quality recycled water as a detrimental waste
instead of a beneficial resource. (See, accord, Water Code §§13050 (n) (defining “recycled water”
as a “‘valuable resources” and 13576(d) and (e) (extolling environmental benefits of recycled water
and declaring the use as safe from a public health standpoint).) Most of these new requirements
sharply increase City resources required to implement an already well-functioning program,
discourage recycled water use by end users, and provide little to no benefit to water quality.
Furthermore, the Regional Water Board’s imposition of overly stringent and burdensome site-
specific requirements on the City without justification ignores action by the State Water Board for
the past decade to streamline recycled water requirements as well as ensure statewide consistency
in their application. (See, e.g., Recycled Water Policy, State Water Board Resolution No. 2009-
0011) Such action also violates the California Legislature’s mandate that “the state undertake all
possible steps to encourage development of water recycling facilities so that recycled water may be
made available to help meet the growing water requirements of the state.” (Water Code §13512)
The City asserts that the Regional Water Board acted without authority and unreasonably in
imposing the requirements detailed below, and that the requirements are not properly supported by
findings or evidence of need in the administrative record. Since Water Code section 13523.1(a)
prescribes that a Master Reclamation Permit cannot be issued without the consent of the permittee,
and in this case, the City clearly objected to a variety of recycled water requirements including
those specified below, the State Water Board must remand the Permit and specify that Regional

Water Board staff must revise the Permit in a manner that secures the City’s consent.
1. Section IV.C.2.a. (Table 6) of the Permit (Improper Recycled Water
Specifications for BODs, TSS, and pH).

Section IV.C.2 of the Permit, entitled “Reclamation Specifications,” specifies that all
recycled water delivered to the Geysers Recharge Project and to the recycled water system (urban
and agricultural) must meet BODs, TSS, and pH limitations set forth in Table 6. (See Permit at
Section IV.C.2, pages 10-11; see also Section VIL.A.1. (Table E-7) of the MRP imposing daily and

2x/weekly monitoring for these constituents at recycled water distribution points). Though the
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Permit acknowledges that the state and local requirements regarding the production and use of
recycled water are set forth in Water Code sections 13500 — 13577 and California Department of
Public Health (CDPH) regulations at title 22, sections 60301 — 60357 of the California Code of
Regulations, those referenced sources do not include nor demand regulation of BODs, TSS, or pH.
(See Permit at Section IV.C.1.) Rather, the limitations included in Table 6 appear to be derived
from technology-based water quality limitations that apply to discharges to surface waters of the
United States by publicly-owned treatment works. (See 40 C.F.R. §125.3 and Part 133; see also
Permit Fact Sheet at pages F-24 and F-25). No justification is provided in the Fact Sheet for the
imposition of these requirements for recycled water deliveries that do not involve discharges to
waters of the U.S. (See Permit Fact Sheet at pages F-60 and F-61, omitting any mention or
justification for the contested provisions) For this reason, the City requests the State Water Board
to remove the reclamation specifications at Section 1V.C.2.a., including Table 6, and to remove the
constituents from the monitoring requirements set forth in Section VILA.1. (Table E-7) of the

Permit’s MRP.

2 Section VII.A.1. (Table E-7) of the MRP (Unreasonable Flow
Monitoring).

Monitoring requirements for recycled water are set forth in Section VII.A.1., at Table E-7.
Included in that table is a requirement to monitor “flow,” with footnote 1 to that Table defining the
flow monitoring requirement as “Each month, the Permittee shall report the number of days that
treated wastewater was used for reclamation at all authorized reclamation sites, as well as the
average and maximum daily flow rate.” (See Permit MRP at Section VIL.A.1., Table E-7, page E-
18) This requirement is not dictated by either the applicable Water Code provisions or Title 22,
and does not serve a regulatory purpose. Further, the City has no way to independently provide the
information requested, so the City is being placed in an untenable position regarding compliance
and potential enforcement inconsistent with the reasonableness requirements of Water Code
section 13000. Recycled water users are not currently required to inform the City the number of
days that recycled water is used, and further reporting burdens on recycled water users will simply

discourage water reclamation in favor of potable water use. Further, the City should not be held
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responsible for reporting this third-party information, where securing accurate information is
questionable, and strict regulatory and third-party enforcement may attach. Finally, the City does
not currently possess the ability to efficiently collect and report average and maximum daily flow
rates at each and every reclamation site. To do so would require City staff to physically read the
meter at each use of the over one hundred use sites on a daily basis; this effort would represent a
tremendously considerable burden on City staff with limited resources, for no identified benefit.
For these reasons, the City requests that the State Water Board remove footnote 1 to Table E-7.

3. Sections X.D.3.a.i. and ii. of the MRP (Quarterly and Annual Recycled
Water Report).

New quarterly and annual reporting requirements for the City’s water reclamation system
are included in the Permit’s MRP at Sections X.D.3.a.i. and ii. These new reports, as demanded,
are not required by state law, regulation, or policy, and significantly expand the information the
City and recycled water users are required to provide to the Regional Water Board. This will
impose significant burdens on the City and recycled water users, thereby discouraging recycled
water use, and potentially subjecting the City to enforcement, contrary to the State Water Board’s
clearly enunciated positions in support of recycled water programs like the City’s.

The Regional Water Board attempts to justify the expanded reporting requirements by
citing Water Code section 13523.1(b)(4); however, that provision of the Water Code states that
Master Reclamation Permits must include “avrequirement that the permittee submit a quarterly
report summarizing recycled water use, including the total amount of recycled water supplied, the
total number of recycled water use sites, and the locations of those sites, including the names of the
hydrologic areas underlying the recycled water use sites.” (See Water Code §13523.1(b)(4)). The
quarterly reporting requirements imposed in the Permit’s MRP far exceed the provisions of Water
Code section 13523.1(b)(4) in scope, and that Water Code provision does not support the
imposition of any annual reporting requirement, thereby rendering the provisions unreasonable
under Water Code section 13000, contrary to State policy demanding the encouragement of

recycled water use, and unsupported by findings and evidence in the administrative recod.
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Specifically, Section X.D.3.a.ii.(a) — (f) requires the City to prepare and submit an
unnecessary annual report, which must include such unreasonable and burdensome details as “a
summary of major repairs scheduled or completed that affected the reclamation system
appurtenances and irrigation areas.” (See Permit MRP at Section X.D.3.a.ii.(a) — (f)) Since the
City has no way of independently knowing the information sought from each end user reuse site,
this provision would necessitate the City requiring all of the City’s recycled water users to report to
the City each and every major repair not only completed, but those that might have been
“scheduled” at a given reuse site. Given that third party contractors may perform these tasks at a
given recycled water site, recycled water users would, in turn, have to obtain that information from
third party contractors on an ongoing basis. This provision alone could create an endless amount
of effort needed by recycled water users and the City (which is already resource-restricted in the

current economic climate), with no associated water quality benefit. The City expects some

recycled water users will simply choose to pay the additional 5% for potable water and avoid
altogether the need to provide any of this information. Further, if the City was unable to obtain all
the responsive information from its recycled water users, the City could face enforcement, an
absurd result stemming from over-zealous provisions entirely inconsistent with the State Water
Board’s positions encouraging recycled water use.

Further, Section X.D.3.a.i., pertaining to the quarterly reporting requirement, requires the
City to report a significant amount of information in excess of Water Code requirements,
including:

“A summary of recycled water use site inspections conducted by the Permittee or
recycled water users. Required reporting including the number and dates of
inspections conducted for each use site during the reporting period; all
observations of recycled water over-application and/or runoff; and the number of
observations of non-compliance for each use site including description of the
noncompliance and its cause, the period of noncompliance, and if the
noncompliance has not been corrected, the anticipated time it is expected to
continue and steps taken or planned to reduce, eliminate, and prevent recurrence
of the non-compliance.”

For many of the same reasons enunciated above for annual reporting requirements, this reporting

requirement is extremely unreasonable and burdensome, will likely reduce the number of recycled
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water users and preclude expansion of the City’s program, will increase the costs of the City’s
recycled water program, and the City may face non-compliance for being unable to report
information that is simply unknown to the City (e.g., cause of non-compliance).

For these reasons, the City requests that the State Water Board remove Section

X.D.3.a.ii.(a) - (f) of the MRP in its entirety and delete Sections X.D.3.a.i.(d)-(e) of the MRP.

4. Section B.21 of Attachment G (Anti-Degradation).

Section B.21 of Attachment G (Water Reclamation Requirements and Provisions) states,
“The use of recycled water shall not cause degradation of any water supply, except in conformance
with the State Antidegradation Policy.” This provision implies that no degradation can occur from
use of recycled water; however, this finding is contrary to the express terms of the State Water
Board’s Recycled Water Policy, which finds that irrigation with recycled water, though such
irrigation may affect groundwater quality over time, is consistent with the State’s Anti-degradation
Policy (State Water Board Resolution No. 68-16) and to the benefit of the people of the State of
California.® (See State Water Board’s Recycled Water Policy at Section 9.d.) For this reason, the

City requests the State Water Board to modify Section B.21 to state, “The use of recycled water

shall not cause statistically significant degradation of any water supply above applicable water

quality objectives.”

B. The “No Net Loading” Effluent Limitation For Phosphorus Will Not Result in
Measurable Water Quality Improvement, Is Unsupported, Unreasonable, and
Inconsistent with Law.

1. The City of Santa Rosa Rarely Discharges Phosphorus Due to Stringent
Discharge Restrictions and Substantial Water Recycling.

The City’s Permit contains a discharge prohibition disallowing “the discharge of

wastewater effluent from the Subregional System to the Russian River or its tributaries... during

3 Per the Recycled Water Policy’s terms, impacts from long-term recycled water use are best addressed via
the adoption of salt/nutrient management plans. (See Recycled Water Policy at Section 9) The final
salt/nutrient management plan for the use area relevant to this matter was submitted to the Regional Water
Board in 2013. Thus, a comprehensive regulatory approach to protect water resources is already in place.
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the period from May 15 through September 30 of each year. (See Permit at Provision 1111, page 7)
During this time, the Permit requires that the City “maintain, at a minimum, a total reclamation
capacity of 4,015 million gallons for Geysers discharge, and maintain the capability to irrigate
2,590 million gallons per year at 21.34 mgd average dry weather flow.” (See Permit Provision
[V.C.3,, page 11) During periods when the City is allowed to discharge (from October 1 through
May 14 (“discharge season”)), the Permit requires that discharges to tributaries to the Russian
River not exceed five percent of the flow of the Russian River. (/d. Provision II11.J.) Further, the
City must manage the storage and recycling system to consolidate what limited discharges may
occur into a few winter months in accordance with the City’s approved Discharge Management
Plan, as that Plan further restricts discharge in the Fall and Spring shoulder seasons when enough
sunlight may be present for algae to respond to nutrients. Thus, only rarely does the City discharge
to surface waters, and those discharges cannot occur when flows are lower and when concerns
regarding nutrient additions are at their peak (i.e., when ambient factors like light might stimulate
response to algae to nutrients).

In addition to substantially reducing surface water discharges since 2003, and achieving
almost three years of no discharge during the past five years, the concentration of phosphorus in
the City’s actual discharge has been substantially reduced over time due to process and treatment
improvements, and so to have the ambient levels of phosphorus in the Laguna de Santa Rosa. (See
accord Revised Fitzgerald Memorandum at pages 8-9, Figures 2 and 3.)

As noted above, and consistent with the Permit and approved Discharge Management Plan, |
the City discharges only in late winter/early spring months, if at all, when nuisance growths do not
pose a threat to waters, and the minimal discharges occur at a very low downstream location just
prior to the confluence with the Russian River. (See City’s July 22, 2013 comments and the
attached Exhibit B) Regional Water Board and City staff agree that available data demonstrates
that the City’s estimated phosphorus contribution is less than 2% of the total annual phosphorus

load to the Laguna de Santa Rosa watershed, so miniscule that further progress towards the “no net

loading” concept by the City alone will not likely produce any reduction in nuisance plant growths,

higher dissolved oxygen levels, or other benefits sought by the Regional Water Board. (/d.) If
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phosphorus is indeed a limiting plant growth nutrient in the Laguna de Santa Rosa watershed as the
Regional Water Board asserts, these types of water quality benefits will not occur until such time
that major reductions loads from other sources of total phosphorus in the watershed are
implemented. (/d.)  Given the factual and technical issues and legal deficiencies described
herein, and very real compliance uncertainty, the City objects to the Regional Water Board’s

imposition of a “no net loading” provision for total phosphorus.

2. The Regional Water Board’s Finding of “Reasonable Potential” to Justify
Imposing the “No Net Loading” Requirement is Inadequately Supported,
Unreasonable, and Not Required by Law.

Federal regulations applicable to NPDES Permits require a “reasonable potential” analysis
prior to the imposition of conventional, non-conventional and toxic pollutant effluent limits. (40
C.F.R. §122.44(d)(1)(i)-(iii) (“reasonable potential” being whether a discharge has the “reasonable
potential to cause, or contributes to an in-stream excursion above” a narrative or numeric water
quality criteria) Where “reasonable potential” exists for a given pollutant, an NPDES permit must
contain an effluent limitation for that pollutant.24 (40 C.F.R. §§122.44(d)(1)(1)-(ii1).) Conversely,
effluent limitations for a given pollutant are not required where “reasonable potential” is not
demonstrated. (/d; see, accord, SWRCB Order No. 2003-0012, p.15-16; Order Granting Writ of
Administrative Mandamus, City of Woodland v. Central Valley Regional Water Quality Control
Baord, Alameda County Sup. Ct., Case No. RG04-188200 (May 16, 2005) at pages 4 and 13.)

In this circumstance, the Regional Water Board based the “reasonable potential” analysis
and resulting “no net loading” requirement on the Basin Plan’s narrative water quality objective for
biostimulatory substances, which states, “Waters shall not contain biostimulatory substances in
concentrations that promote aquatic growths to the extent that such growths cause nuisance or

adversely affect beneficial uses.” (See Basin Plan at page 3-3.00). Federal regulations governing

# These limitations, however, do not need to be numeric. (See Communities for a Better
Environment (CBE) v. State Water Board/Tesoro, 109 Cal. App.4th 1089, 1103-07 (2003); 40
C.F.R. § 122.44(d) (federal rules do not mandate numeric limitations); 40 C.F.R. §122.2 (the
definition of “effluent limitation” refers to any restriction and does not specify that the limitation
must be numeric); and 40 C.F.R. §122.44(k)(3) (limitations may be expressed as best management
practices (“BMPs”) where numeric limits are infeasible.).)
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the determination of “reasonable potential” when a narrative water quality objective is involved
prescribes, “when determining whether a discharge causes, has the reasonable potential to cause, or
contributes to an in-stream excursion above a narrative criteria within a State water quality
standard, the permitting authority shall use procedures which account for existing controls on point
and nonpoint sources of pollution, the variability of the pollutant in the effluent, the sensitivity of
the species to toxicity testing (when evaluating whole effluent toxicity), and, where appropriate, the
dilution of the effluent in the receiving water.” (40 C.F.R. §122.44(d)(1)(ii).) In this case, the
Regional Water Board did not undertake an appropriate analysis to justify “reasonable potential™ to

support the imposition of the “no net loading” effluent limitation.

Unlike the “reasonable potential” analysis (“RPA”) undertaken for most other constituents
(see Permit Fact Sheet at Tables F-13 and F-14), no formal RPA calculations were performed for
phosphorus or provided in the Fact Sheet with regulatory-accepted criteria. Instead, the Regional
Water Board compared City discharge and receiving water data for phosphorus, nitrogen, and
chlorophyli-a to certain non-regulatory “recommended” guidance numbers that Regional Water
Board staff believe “translate” the narrative biostimulatory substances objective. From that
analysis, the Regional Water Board concluded that because receiving water levels continue to
exceed those “criteria,” the City’s discharge has “reasonable potential” because “any additional
load of total phosphorus exacerbates the level of degradation and impedes recovery of the impaired
beneficial uses of the Laguna de Santa Rosa and lower Mark West Creek.” (See Permit Fact Sheet

at pages F-30 and F-34)

The Regional Water Board’s findings and conclusion focus entirely on receiving water
quality in the Laguna de Santa Rosa and Mark West Creek at locations uninfluenced by the City’s
discharge, and ignores the actual volume (in almost three of the last five years, the City’s discharge
was zero), seasonality, and location of the City’s discharge. Further, the Regional Water Board’s
findings fail to recognize that continued discharge by the City in a manner consistent with the last
decade, and consistent with the approved Discharge Management Plan, would not “add” additional
load to the watershed, in fact, the City has already substantially reduced its load to the watershed,

and water quality conditions have actually worsened. (See Revised Fitzgerald Memo at page 10,
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“Measured Chlorophyll ¢ Concentrations,” demonstrating an increasing trend of chlorophyll a
downstream of the City’s discharge point in the decade AFTER the City has virtually eliminated its

discharge at upstream locations).

Though the Regional Water Board acknowledged the City’s significantly reduced discharge
over the last decade resulting from the City’s comprehensive recycled water programs, the
justifications for continuing to regulate the City as a contributor to alleged nutrient issues were in
the form of generalized statements - that the City’s discharge “remains a potentially significant
point source” - and that due to the Permit’s allowance for the City to discharge up to 5 percent of
the flow in the Russian River in any month from October 1 through May 14, it “leav[es] open the
possibility of much larger wastewater discharges than have occurred in recent years.” (See Permit
Fact Sheet at page F-33 (emphasis added).) These findings failed to acknowledge the lack of water
quality improvement in parts of the Laguna watershed to which the City has not discharged since
2006. The mere “possibility” of future discharges that have not occurred for more than a decade,
and demonstrated as unlikely to occur given the approved Discharge Management Plan, which
might have some impact on pollutant levels in a receiving water body, simply cannot form the basis
for a finding of “reasonable potential” and the imposition of a novel, stringent “no net loading”
limitation. Furthermore, they did not acknowledge the lack of water quality improvement in parts
of the Laguna to which the City has not discharged since 2006 as evidence of lack of “reasonable

potential”’.

No express findings of a causal connection were made linking the City’s phosphorus
discharges, which have been zero in almost three of the last five years, and concentration or mass
loading levels that “promote[s] aquatic growths to the extent that such growths cause nuisance or
adversely affect beneficial uses.” (See Basin Plan at page 3-3.00) In fact, there is evidence denying
this connection. In the Regional Water Board’s response to comments, the Regional Water Board

admits that “it is true that certain indicators of impairment, particularly low dissolved oxygen and

the presence of nuisance benthic macrophytes (Ludwigia), are most pronounced in reaches of the

Laguna de Santa Rosa that are upstream of the City’s preferred discharge location at Delta

Pond...” (See Regional Water Board Response to Comments at page. 4 (emphasis added).) As
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noted above, the Revised Fitzgerald Memo”® also disputes a linkage since it acknowledges a
chlorophyll-a increase at Occidental Road since the early 1990s despite “large reductions in total
phosphorus concentrations . . . which is likely due to significant improvements to municipal
wastewater treatment facilities. . . over the last several decades” (See Revised Fitzgerald Memo at
pages 8§ and 10%°). This lack of linkage between existing phosphorus discharges from the City and
the evidence of biostimulatory reactions calls into question any determination of reasonable
potential. Because there is no demonstrated link between the City’s discharge of phosphorus and
the biostimulatory reactions observed, the Regional Water Board cannot demonstrate that this
effluent limit is “necessary to achieve water quality standards established under section 303 of the
CWA, including State narrative criteria for water quality,” or “will attain and maintain applicable
narrative water quality criteria and will fully protect the designated use.” (See 40 C.F.R.

§§122.44(d)(1) and (1)(vi)(A).)

Further, a simple comparison to non-regulatory “recommended” phosphorus values
represents an insufficient basis for a reasonable potential determination, particularly when the
Regional Water Board failed to identify any in-stream conditions caused by these indicators that
would qualify as promoting aquatic growth to “cause nuisance or adversely affect beneficial uses”
as specified in the biostimulatory substances objective. 7 Not only did the Regional Water Board

not identify any nuisance conditions (as defined by Water Code section 13050(m)) resulting from

5 The City presents additional technical rebuttal to the Revised Fitzgerald Memorandum in Exhibit B
attached to this Petition.

% Other disconnects exist in the Regional Water Board’s explanations. For example, in the Regional Water
Board’s response to comments, the Regional Water Board inaccurately states that “Butkus (2011) was not
used as a supporting document for the Revised Fitzgerald Memorandum, nor was it used to support staff’s
reasonable potential analyses in the Fact Sheet for the Draft Order or in the Proposed Order.” (See
Response to Comments at page 22.) However, the Revised Fitzgerald Memo cites the Butkus (2011) report
on page 11 for “diel dissolved oxygen data collected at various sites in the greater [.aguna de Santa Rosa
watershed between 1995 and 20117 and on page 16 related to DO conditions.

27 See, accord, “|A] statewide numeric nutrient objective is currently not available for evaluating a water

body-pollutant combination . . . it has become increasingly evident that a numeric objective or tool for bio-
stimulatory substances by itself may not be sufficient for determining whether a water body-pollutant
combination for nutrients was responsible for impacts to water-bodies beneficial use(s).” (Staff Report,
Division of Water Quality, Nutrient Screening Tools for Use in the Clean Water Act Section 303(d) Listing
Process (December 26, 2007) at pg. 11.)

32




DOWNEY BRAND LLP

10
1
12
13
14
15
16
i
18
19
20
21
22
23
24
25
26
27
28

the City’s limited discharge, the Regional Board failed to identify any actual adverse effects on any
specified beneficial uses resulting from the City’s limited discharge. Instead, the findings in the
Permit discuss the litany of things that may happen from biostimulatory substances, such as that
they “can stimulate the growth rates of photosynthetic bacteria, algae and other aquatic plants,” or
“can result in the excessive growth and decay of these organisms” (Permit at page F-30) Without
evidence that these impacts have actually occurred, gnd are directly due, at least in part, to
phosphorus discharges from the City, and not some other factor such as “high levels of instream
sedimentation, hydrological and physical habitat changes, and high water temperatures” (Permit
Fact Sheet at F-32),%® the Regional Water Board has failed to demonstrate that the City’s
occasional discharges and particular levels of phosphorus have caused or contributed to an in-

stream excursion of the narrative biostimulatory substances water quality objective.

Moreover, the specific “recommended” values cited by the Regional Water Board criteria
to establish “reasonable potential” are flawed for this purpose and have been expressly repudiated
by USEPA and the State Water Board.”® For example, the Regional Water Board compared

ambient water quality data of unspecified origin®® to USEPA guidance criteria from 2000 and 2001

2 The State Water Board has stated that “In contrast to other pollutants, identifying an excessive level of
nutrients 1s not always straightforward. The chemistry, waterbody shape and other secondary factors such
as light, morphology, and residence time need to be considered to see if nutrients are causing the
impairment. Except in extreme cases, nutrients alone do not impair beneficial uses.” (Scoping Document:
Nutrient Policy, SWRCB Division of Water Quality (Aug 2011) at pg. 1.) Further, “[s]everal researchers
have demonstrated the shortcomings of using ambient nutrient concentrations within a waterbody alone to
predict eutrophication, particularly in streams.” (Tetra Tech, Inc., Technical Approach to Develop Nutrient
Numeric Endpoints for California (July 2006) at pg. 1-2 citing Heiskary and Markus, 2001; Prairie, et al.,
1989; Welch, et al., 1989; Chételat, et al., 1999; Dodds, et al., 2002; Van Nieuwenhuyse and Jones, 1996.).)
This paper went on to conclude that “[aJmbient concentration data may not be effective in assessing
eutrophication and the subsequent impact on water use because algal productivity depends on several
additional factors such as morphology, light availability, flooding frequency, biological structure, etc.” and
the “problems associated with using nutrient concentrations alone to predict use-support status are
demonstrated by a California pilot study conducted in Ecoregion 6 (TetraTech, 2003)” that found weak
correlations between nutrient concentrations and beneficial use attainability. (/d. at 1-2.) Instead, waters are
supposed to be first classified into tiers and then compared to numerous different factors, not just nutrient
concentrations. (/bid.) That was not done in this case.

¥ See EPA testimony at hearing, Hearing Transcript, timestamp 1:46:21.

%% The Regional Water Board used data from 1989 — 2008 (see Figure 1 in the Revised Fitzgerald
Memorandum, which may not reflect water quality conditions in the Laguna in the most recent 5-year
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for Ecoregion 111, which includes California. By its own terms, “EPA’s recommended section

304(a) criteria are not laws or regulations; they are guidance that States and Tribes may use as a
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starting point in creating their own water quality standards.”™’ Moreover, these USEPA guidance

criteria have been specifically rejected by the State Water Board for use in California,** discounted

as inexact,”> and likely overprotective.®® In addition, the Regional Water Board utilized the more

period, especially given the fact that the City’s discharge practices changed radically in 2003 with the
commencement of the Geysers Recharge Project). Courts have previously held that only the last three years
of data should be used to determine reasonable potential since data before that timeframe may not accurately
reflect the actual plant performance. (See City of Woodland v. CVRWQCB and SWRCB, Order Granting
Writ of Administrative Mandamus, Alameda County Superior Court Case No. RG04-188200 (May 16,
2005) at page 13 (if no detections in 3 years prior to date of RWQCB Order, then no reasonable potential
and the Order should not contain limits for that substance); see also 40 C.F.R. §122.21(j)(4)(vi)(suggesting
using last 4.5 years of data).)

' See EPA Ambient Water Quality Criteria Recommendations; Information Supporting the Development of
State and Tribal Nutrient Criteria, Lakes and Reservoirs in Nutrient Ecoregion 111 (EPA 822-B-00-008) at
pg. iii; and EPA Ambient Water Quality Criteria Recommendations; Information Supporting the
Development of State and Tribal Nutrient Criteria, Rivers and Streams in Nutrient Ecoregion III (EPA 822-
B-00-016) at pg. ii.

2 1In 2001, the State Water Board created the State Regional Board Technical Advisory Group (STRTAG)
to work in parallel with EPA Region IX’s Regional Technical Advisory Group and assume responsibility for
nutrient criteria development for California. (See Tetra Tech, Inc., White Paper: A Risk-Based Approach to
Development of Nutrient Criteria and TMDLs (April 13, 2004) at pg. 1.) The RTAG and STRTAG
reviewed and evaluated the USEPA Level 111 Ecoregion’s default 304(a) criteria and determined that a
simple comparison of these guidance criteria to ambient data would result in a large number of potentially
un-impacted waterbodies being misclassified as impaired and adopted a resolution to not utilize the
guidance criteria, but instead “pursue the EPA approved alternative” to develop alternative criteria. (/d.)
The California approach “suggests secondary response indicators in place of complex models or simplistic
nutrient concentration limitations.” (Tetra Tech, Inc., Technical Approach to Develop Nutrient Numeric
Endpoints for California (July 2006) at pg. 1-2.)

% The criteria document itself states that States “should critically evaluate this information in light of the
specific designated uses that need to be protected.” (EPA Ambient Water Quality Criteria
Recommendations; Information Supporting the Development of State and Tribal Nutrient Criteria, Rivers
and Streams in Nutrient Ecoregion 111 (EPA 822-B-00-016) at pg. 5.) Because some parts of the country
have naturally higher soil and parent material enrichment, and different precipitation regimes, the
application of the criterion development process has to be adjusted by region.” (/d. at 3.)

3 The USEPA criteria, which are set at the 25 percentile, “automatically delineates 75% of your
waterbodies as being impaired,” “was not directly linked to the protection of designated uses and was,
therefore, potentially overprotective; and “would general criteria that harm designated uses, such as
recreational or commercial fishing.” (Water Quality Criteria: Nitrogen & Phosphorus Pollution” located at
the following website:
http://www.waterboards.ca.gov/academy/courses/wqstandards/materials/mod12/12nutn_pca.pdf’)
Interestingly, this same presentation identified the phosphorus goals set for the Klamath River, where fish
kills and toxic algae were present, and these goals were 0.025 to 0.071 mg/L, much higher than the river and
stream criteria reviewed in Tables F-4 and F-5 on page F-31 of the Permit Fact Sheet.
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generalized and stringent Aggregate Ecoregion 111 Stream Reference Criteria, instead of the
available and more site-specific Level 111 Ecoregion 6 Reference Stream Criteria.”> Ambient water
quality was also compared to certain recommended screening criteria proposed in a guidance
document from the State Water Board for making 303(d) listing determinations,”® not for
determining reasonable potential, and their use may be limited to summertime conditions.”’” (See
Permit at page F-31, Table F-5.) Thus, the Regional Water Board unreasonably and

inappropriately utilized these “recommended” values.

The Regional Water Board also failed to evaluate “reasonable potential” in light of the
seasonal nature of the identified watershed problems and by using appropriate seasonal criteria.

Other Regional Water Boards have stated that “it might be appropriate to establish summer nutrient

concentration targets to supplement algal and dissolved oxygen targets” that would be “based on
locally-observed algal growth responses to nutrient concentrations.” (SFRWQCB, Conceptual
Approach for Developing Nutrient TMDLs for San Francisco Bay Area Waterbodies (June 18,
2003) at page 10 (emphasis added).) Comparison of the City’s discharge data to such seasonal
criteria would likely result in a finding no “reasonable potential” since the City does not have, and,
by virtue of the seasonal discharge prohibition in the Permit and the further limitations set forth in

the Discharge Management Plan, is prohibited from discharging at any time when winter

35 (See EPA Ambient Water Quality Criteria Recommendations; Information Supporting the Development
of State and Tribal Nutrient Criteria, Rivers and Streams in Nutrient Ecoregion 111 (EPA 822-B-00-016) at
pages 16-17, referenced in the Permit Fact Sheet at page F-31, Table F-4.) The more specific Ecoregion 6
criteria (id. at 8), that encompasses the area near the City, is 0.030 mg/L instead of the lower, more general
number used by the Regional Water Board of 0.02188 mg/L. (Permit at Table F-4.) The difference is more
pronounced for the Lakes and Reservoirs criteria, where the Aggregate Ecoregion 111 number cited in the
permit at pg. F-31, Table F-4 is 0.017 mg/L, while the more site-specific recommended criteria is 1.72
mg/L, an order of magnitude higher. (See EPA Ambient Water Quality Criteria Recommendations;
Information Supporting the Development of State and Tribal Nutrient Criteria, Lakes and Reservoirs in
Nutrient Ecoregion III (EPA 822-B-00-008) at pages. 18-19.).)

36 While 303(d) listings may be considered when determining reasonable potential, a 303(d) listing alone is
inadequate to require an effluent limitation if the discharge is not demonstrated to be causing or contributing
to that impairment. {See accord Tosco Order, SWRCB Order No. WQ 2001-06, page 20.)

" In addition, there is some indication that these screening tools are only valid for use during the summer
season. (See Nutrient Scoping Meeting, Powerpoint Presentation (SWRCB October 27, 2011 }(*“monitoring
would take place during the summer season since the freshwater CA NNE framework and scoping tools are
developed for this season only.”).)
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conditions (which are not conducive to algal growth) are not present.

For the reasons cited herein, the Regional Water Board failed to properly analyze and
establish “reasonable potential” for phosphorus. Therefore, the City requests that the State Water
Board determine no “reasonable potential” exists and remove the resulting “no net loading” limit
for phosphorus, or, alternatively, remand the Permit to the Regional Water Board with instruction
to remove the “no net loading” limit for phosphorus until or unless “reasonable potential” can be
validly determined, with instruction by the State Water Board as to how “reasonable potential”
should be evaluated in this circumstance and consistent with the City’s position herein.

3. The “No Net Loading” Effluent Limitation for Phosphorus is Not Required,
Contrary to State Water Board Precedent, Unsupported, Unreasonable, and
Unnecessary to Protect Beneficial Uses.

For the stated purpose of implementing the Basin Plan’s narrative water quality objective
for “biostimulatory substances,” the Permit contains the following final effluent limitation for total
phosphorus: “There shall be no net loading of total phosphorus to the water bodies of the greater
Laguna de Santa Rosa watershed.” (See Permit Section [V.A.2.b.i., page 9) The Permit states that
“Compliance with this effluent limitation shall be determined in accordance with section VIL.N
(Compliance Determination) of the Order,” which references the Nutrient Offset Program
(Attachment H) (/d.) The “no net loading” final effluent limitations for total phosphorus is the

only limitation of its kind imposed in the State , is neither supported nor required pursuant to the

Clean Water Act, California Water Code, or the Regional Water Board’s Basin Plan, directly
contradicts State Water Board precedent prescribing appropriate limitations for discharges into a
303(d) listed waterbody prior to completion of a TMDL, is contrary to applicable provisions of the
Water Code (demanding reasonableness and necessity), constitutes an improper interpretation of
the narrative objective for biostimulatory substances, and is not supported by findings or evidence
in the administrative record.

The federal Clean Water Act established the TMDL program as the mechanism for
quantifying wasteload and load allocations to allow pollutant reductions to be equitably
apportioned among sources discharging into an “impaired” water body. (See 40 C.F.R.,

§130.2(g).) When a TMDL is developed, discharge limits in NPDES permits must be made
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consistent with the WLAs in the TMDL. (See 40 C.F.R., § 122.44(d)(1)(vii}(B).) In 2001, the
State Water Board confronted a very similar case as the City’s involving the Tosco (now Tesoro)
refinery and the discharges of dioxin, a pollutant listed as impairing a portion of the San Francisco
Bay. In that case, the San Francisco regional water board issued an NPDES permit to the refinery
with alternative final limits of “zero” or “no net loading” pending completion of the relevant
TMDL. As aresult of that case, the State Water Board issued a precedential decision, State Water
Board Order No. WQ 2001-06 (“Tosco” or “Tosco Order”), disposing of the instant issues in favor
of the City. (See Cal. Gov’t Code §11425.60 (setting forth rules for relying on agency precedent).)

The State Water Board recognized that permit reissuance before TMDL compietion can be
“problematic” because:

“if a water body is impaired, the water may not be able to assimilate more of the impairing
pollutant. If this is the case, effluent limitations for the pollutant may be based solely on
the applicable criterion or objective with no allowance for dilution. Hence, they may be
extremely stringent. Ultimately, when the TMDL is done, the stringent limitations may
become unnecessary because nonpoint source controls may provide assimilative capacity
for the point source discharges.”

(See Tosco Order at pages 21-22).

The Tosco Order establishes that where a TMDL is not yet complete, and a discharger
cannot comply with a final effluent limit calculated by the Regional Water Board, the permit limit
or final water-quality based effluent limit (“WQBEL”) should be enunciated as the WLA in the
anticipated TMDL. (See Tosco Order at page 36.) In this situation, “[t]he permit findings should
state that final water quality-based effluent limitations will be based on the wasteload allocations in
the TMDL.” (/d.) For this reason, the State Water Board denounced use of the “zero” or “no net
loading” limitation imposed by that regional water board on the Tosco facility. In 2003, the
California Court of Appeal, First Appellate District, affirmed the State Water Board’s decision.
(See Communities for a Better Environment v. State Water Board/Tesoro, 109 Cal.App.4th 1089
(2003).) The court specifically upheld the inclusion of a future WLA derived from a TMDL as the
final WQBEL, noting that the San Francisco regional water board, State Water Board, and USEPA
all concurred with this approach. (/d. at 1107.)

In 2005, the State Water Board also adopted the “Water Quality Control Policy for
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Addressing Impaired Waters: Regulatory Structure and Options™ (“2005 Water Quality Control
Policy”). (See State Water Board Resolution 2005-0050.) This policy contains an “Impaired
Waters Regulatory Decision Tree” that directs the regional water boards to calculate loading
capacity for waters that do not attain water quality standards due to anthropogenic causes before
redressing the impairment by issuing or revising an individual permit. (See State Water Board Res.
2005-0050, Attachment A.) The Decision Tree also indicates that if, after the receiving water’s
loading capacity has been calculated, it is determined that the impairment’s cause must be
redressed through multiple actions of a regional water board or other entities, individual permits
should be issued or revised only as tools to implement a TMDL. (/d.) This further evinces the
State Water Board policy that loading capacities, WLAs, and TMDLs be used to establish permit
limits when addressing discharges into 303(d)-listed waterbodies.

Thus, under court-affirmed State Water Board precedent, the final effluent limitation for
total phosphorus assigned to the City should have been based on the WLA in the upcoming TMDL.
To the extent that phosphorus discharged by the City at all contributes to impairment in the Laguna
de Santa Rosa, the pollutant must be comprehensively addressed at the watershed level, rather than
simply imposing limitations on one point source discharge. As the State Water Board has
consistently held, pollution problems involving multiple sources “are best addressed through the
TMDL program.” (See Tosco Order at page 38.)

Furthermore, the final effluent limitation of “no net loading” for total phosphorus
contradicts the express holdings and direction of the State Water Board in the Tosco Order.*® As
the State Water Board stated unequivocally in Tosco:

“The Board does not construe the Clean Water Act as mandating the alternative final limits

3% In the Matter of the Review on its Own Motion of the Waste Discharge Requirements for the Avon
Refinery, SWRCB Order No. 2001-06 at page 21 (March 7, 2001)(The State Water Resources Control
Board (“State Board™) questioned EPA Region IX’s interim permitting “requirements” for no net loading or
criterion applied end-of-pipe prior to implementation of a TMDL. (See Draft EPA Region IX Guidance for
Permitting Discharges into Impaired Waters in the Absence of a TMDL,
http://www.epa.gov/region09/water/npdes/ index.html#draftguidance (document footer states “DRAFT
5/09/00. Do not cite or quote. Does not represent EPA policy”); see also Letter from USEPA Region IX to
Loretta Barsamian, Executive Officer, SFRWQCB (July 22, 1999). This interim permitting guidance was
judicially challenged by the Western States Petroleum Association (“WSPA™) and, as part of a settlement
agreement, was withdrawn by EPA Region IX. Therefore, and as explained in detail in the City’s December
2012 comments, there is no valid legal foundation for “no net loading” requirements.)
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[of “zero” or “no net loading”]. The Clean Water Act authorizes compliance schedules for
water quality standards that are adopted or revised after July 1, 1977. A TMDL, as
explained previously, is a quantitative plan to attain and maintain water quality standards
for an impairing pollutant. A TMDL, thus, is ‘derived from, and complies with’ the
applicable water quality standard. A water quality-based effluent limitation that is
consistent with the waste load allocations in a TMDL likewise is derived from and complies
with the standard. The Board concludes, therefore, that a compliance schedule that leads to
compliance with a water quality standard through TMDL development satisfies applicable
legal requirements, and that an alternative default limitation is unnecessary.”

(See Tosco Order at pages 41-42 (emphasis added; footnotes omitted.))

The State Water Board in the Tosco case determined that the findings regarding the
alternative final limits of “zero” or “no net loading” presumed that the receiving waters lack
assimilative capacity for the constituent on the 303(d) list. (/d. at page 37.) The State Water Board
held that the mere fact that a water body is listed as impaired for a pollutant is not a sufficient basis
to conclude that a water body lacks assimilative capacity for the pollutant. (/d. at pages 33, 37
(“The listing itself is only suggestive; it is not determinative.”).) Here, the Regional Water Board
here has failed to provide adequate support for the “no net loading” final effluent limitations
imposed on the City. In fact, the volume, seasonality, and location of the City’s discharge does not
in any way support a conclusion that the Laguna de Santa Rosa cannot assimilate the City’s
existing, limited, seasonal discharge, and that additional, onerous requirements must apply in the
absence of the TMDL.

The State Water Board also determined that the alternative final limits of “no net loading”
may be technically infeasible to achieve and ultimately unnecessary. (See Tosco Order at page 37,
see, accord, Communities for a Better Environment v. SWRCB, 109 Cal.App.4th 1089, 1107 (2003)
(ultimate control strategy may instead require a “carefully conceived, agency-approved, long-term
pollution control procedure for a complex environmental setting.”).) Here, the Permit specifies that
“no net loading” limits must be met by implementing the Nutrient Offset Program. The City has
repeatedly expressed its grave concerns regarding the difficulty and impracticality of fully
offsetting the City’s discharges, and that the costs expended to achieve compliance, if possible, will
outweigh any demonstrable benefits (or lack thereof). The Regional Water Board was well aware
of the struggles faced to date by the City to identify and implement adequate nutrient offset

projects, and to secure Regional Water Board concurrence of project acceptability and offset credit.
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(See, supra, Section II.E.) While the City is still supportive of the Nutrient Offset Program, and is
committed to the Program on a long-term basis, the City is extremely concerned about its ability to |
successfully use the Program as the sole basis to meet strict and time-sensitive compliance
requirements enforceable by, among other things, significant fines and third parties. Thus, the City
requests the State Water Board take action to remove the “no net loading” requirement.

Implementation of projects pursuant to the Nutrient Offset Program is not a reliable
compliance solution for the City, particularly in light of the fact that the pending TMDL could--
indeed, likely would-- result in a different final effluent limitation for total phosphorus. In
addition, here, as in Tosco, even if the City were to achieve compliance with the “no net loading”
requirements via the Nutrient Offset Program, there is no evidence to support the conclusion that a
demonstrable water quality effect would result. Thus, the alleged impairments “are best addressed
through the TMDL program” rather than by unreasonable “no net loading limits.” (See, accord,
Tosco Order at page 38.)

Additionally, no federal or state statutory or regulatory provisions authorize or require the
imposition of the “no net loading” final effluent limitations proposed in the Permit, which explains
why none are cited by the Regional Water Board. Thus, the Regional Water Board’s action in
imposing such requirements is unsupported and unreasonable, in violation of Cal. Water Code
section 13000 and 13263(a) (requiring “reasonable” water quality regulation and requirements that
are “reasonably required” to protect the receiving waters). Indeed, the Basin Plan’s narrative water
quality objective for biostimulatory substances does not mandate the inclusion of the “no net
loading” requirement, and the Regional Water Board has failed to appropriately explain how the
limit was derived from this or any other water quality objective.

The narrative objective for biostimulatory substances states that “[w]aters shall not contain
biostimulatory substances in concentrations that promote aquatic growths to the extent that such
growths cause nuisance or adversely affect beneficial uses.” (See Basin Plan at page 3-3.00). In
imposing the “no net loading” final effluent limitation, the Regional Water Board did not articulate

how the “no net loading” as applied to the City’s unique discharge circumstances is necessary to
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prevent nuisance or adversely affect beneficial uses in the Laguna de Santa Rosa.”® When
interpreting narrative objectives, a Regional Water Board must demonstrate “why any effluent
limitations . . . are necessary in light of site-specific conditions” in accordance with Water Code
sections 13000 and 13377. (See City of Woodland v. California Regional Water Quality Control
Board, Central Valley Region, Alameda County Superior Court Case No. RG04-188200 (May 16,
2005) at page 15; State Water Board Order 2004-13, In the Matter of Petition of Yuba City at pages
17-18.) In this case, the Regional Water Board’s technical rationale for the “no net loading”
requirement does not support the necessity or validity of the limitation. (See July 22, 2013
comments submitted by City to Regional Water Board; see also Exhibit B to this Petition and
Section 4.B.2. above).

Further, there is no evidence that the factors set forth in Water Code section 13241 (e.g., the
quality of the water available, reasonably achievable water quality conditions, economic
considerations, need to develop recycled water) were originally considered for this type of
interpretation of the narrative biostimulatory substances objective when the narrative objective was
adopted, and there is no evidence that the Regional Water Board considered those factors when
preparing the Permit in accordance with Water Code section 13263(a). Finally, no implementation

plan, as required by Water Code section 13242, has been incorporated into the Basin Plan for

| compliance with “no net loading” requirements imposed via the narrative water quality objective,

even though a City-specific implementation plan is set forth therein, revealing that the “no net
loading” provision was not contemplated to apply to the City as a result of the narrative water
quality objective for biostimulatory substances. (See Basin Plan at pages 4-5.00 — 4-6.00) Finally,
the same rationale for removal of the “no net loading” nitrogen requirement should have applied
equally to total phosphorus, and the failure to similarly change the phosphorus limit represented an

abuse of discretion. (See Permit Fact Sheet at page F-53)

¥ The City’s phosphorus loads might be considered de minimus. The State of Minnesota has adopted the
concept that municipal facilities with certain phosphorus loads are considered “de minimus,” because in
their experience, these small discharges generally do not have a measurable impact on the environment.
(Cities of Annandale and Maple Lake NPDES/SDS Permit Issuance for the Discharge of Treated
Wastewater, 731 N.W.2d 502, 523 (Sup.Ct. Minn. 2007).)
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For these reasons, the City requests that the State Water Board remove the “no net loading”
final effluent limitation for total phosphorus from the Permit, as was done for total nitrogen, and
replace that limitation with the City’s proposed effluent limitation discussed in Section 111.4.B 4.
below or, alternatively, remand the Permit to the Regional Water Board with instruction to remove
the “no net loading” limit for phosphorus and replace that limitation with the limitation set forth in
Section 111.4.B.4 below. As stewards of the local environment, the City remains fully committed to
continuing to pursue opportunities for nutn’ént reduction and other watershed improvement projects
even if the overly stringent and unprecedented permit limit for phosphorus is removed.

4. Proposed Resolution to Regulating Phosphorus in the City’s Limited Discharge
While Continuing to Develop the Nutrient Offset Program.

The City appreciates that the Regional Water Board removed the previously imposed
“zero” or “no net loading” requirement for total nitrogen in favor of a performance-based effluent
limitation. (See Permit at pg. 9, Provision IV.A.2.b.ii and Fact Sheet page F-53 (replacing the “no
net loading™ requirement with a performance-based limit for nitrogen of 10.6 mg/L as an average
monthly concentration).) While the City continues to believe its limited discharge has little to no
effect on nutrient-related issues in the Laguna de Santa Rosa watershed (and no evidence to the
contrary has been presented), that no “reasonable potential” exists, and that the “no net loading”
requirement should be removed, the City proposed to the Regional Water Board and is willing to
accept a performance-based effluent limitation for phosphorus that also continues to rely on offsets
under the Nutrient Offset Program until or unless wasteload allocations are prescribed in an
adopted nutrient Total Maximum Daily Load for the Laguna de Santa Rosa.*® (See July 22,2013
comments submitted by the City to the Regional Water Board at pages 2-4)

Specifically, as an alternative to the “no net loading” requirement for total phosphorus, the

“ As noted above, newly included findings for treating phosphorus differently are based on selective parts
of a single technical memo, and ignore the other possible biostimulatory substances or factors, such as wind,
temperature, sunlight, channel geometry, water flow rates, chlorophyll a, and benthic macrophytes that are
included on pages 2-3 of that same memo. Further, the new discussion in the Fact Sheet fails to
acknowledge the significant decline in phosphorus levels over time as shown in Figure 2, page 7 of that
memo. These findings must be revised to reflect the need for performance-based limits until the TMDL is
complete.
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City offered the following proposal,’ which more appropriately regulates phosphorus, while
preserving the viability and utility of the Regional Water Board’s Nutrient Offset Program, to
which the City continues to be committed:

IV.2.b. The Permittee shall maintain compliance with the following effluent limitations at
Discharge Points 006A, 006B, 012A(1), 0012B, and 015, with compliance measured at
Monitoring Locations EFF-006A, EFF-006B, EFF-012A(1), EFF-012A(2), EFF-012B, and
EFF-001, respectively, as described in the MRP, when discharges occur, until the TMDL
related to the following constituents is complete and appropriate WLAs are incorporated
into the Permittee’s permit:*

i. Effluent Limitation for Total Phosphorus for Compliance with Narrative

Objective for Blostlmulatorv Substances. Thereshallbenoretloadingoftotal

mass emission rate of the dlscharge of total phosphorus shall not exceed 10,050 lgm
the discharge season.

Compliance with this effluent limitation shall be determined in accordance with section
VILN. (Compliance Determination) of this Order.

VILN. 1. For each discharge season (i.¢., October 1¥ through May 14"), the Permittee shall
calculate the mass of the total phosphorus discharged to the Laguna de Santa Rosa

(and tnbutarles) from the Subreglonal System aﬂé—the—lmss—ef—te%al—phesphems—aﬂd

eﬁfset—prejeet& Ifthe mass dlscharged is equal to or less than t—he—masseea%reﬂeé
the performance-based mass effluent limitation in sections IV.A.2.b.i., then the
Permittee shall be deemred in compliance with the effluent limitation in IV.A.2.b.i.
2. If the mass discharged is greater than the mass eentreHed -based effluent limitations
in section [V.A.2.b.i of this Order, then the Permittee may use nutrient offset
credits generated via the Regional Water Board Resolution No. R1-2008-0061
approving the Santa Rosa Nutrient Offset Program (Attachment H), as follows:
a. For each discharge season, the Permittee shall calculate the mass of total
phosphorus discharged in excess of the effluent limitation in sections

IV.A.2.b.i., if any, and mass-eftetalphospherus-eontrolled duringthe same

dicohargs concnn theangh anneaved mitriont Affoet menionto the mass Oftotal

phosphorus that was controlled during the same season through approved
nutrient offset projects.

b. The Permittee shall calculate the three-year average mass of total phosphorus
discharged in excess of thesnass usisthedd -zes the effluent
limitation in sections IV.A.2.b.i., if any, (mass basis) that occurred during the
previous three discharge seasons.

“' The City’s proposal has been slightly modified to conform to the final language adopted in the Permit.
2 This language is consistent with the Reopener Provision on page 19 in Provision VI.C.1.d, which states that
“Following the adoption of these TMDLs, this Order may be reopened and modified to include final WQBELSs based
on applicable WLAs.”
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¢3. The Permittee will compare the three-year average mass of total phosphorus
discharged in excess of the effluent limitation in Section JV.A.2.b.i., if any, to
the mass of total phosphorus controlled during the previous three discharge
seasons.

d4. The Permittee will be determined to be in compliance with the effluent
limitation in IV.A.2.b.i. if the total phosphorus controlled for the previous three
years is greater than or equal to the three-year average of total phosphorus
discharged in excess of the effluent limitation in IV.A.2.b.1.

3s. The Permittee shall document compliance with the effluent limitations in an annual
report, submitted to the Regional Water Board by July 1* of each year.

It is important to note that the interim-performance-based mass limitation proposed by the
City is based on the City’s median phosphorus discharge, and the City would be required to offset
phosphorus discharges via the Program during those seasons where the value exceeds the mass
limit. This approach will continue reducing the City’s existing, limited contribution of phosphorus
into the Laguna de Santa Rosa pending TMDL completion (though the City does not believe such
reduction will improve the watershed’s nutrient issues, if any), while lessening the near-term
burden of non-compliance if offset projects sufficient to offset the entirety of the City’s discharge
cannot be timely identified and developed. The City believes this is a reasonable outcome in
furtherance of the State’s goals to protect and enhance the quality of impaired waterbodies while
concurrently encouraging reclamation as an alternative to discharge.

, 8 A New Element of the Receiving Water Limitation for Temperature is
Unsupported by Law, Policy, and is Based on Inapplicable Analysis from A
Dissimilar Geographic Region.

The Permit contains a new receiving water limitation for temperature at Section V.A.11.d.,
which has no basis in applicable federal or state law, or even the Regional Water Board’s Basin
Plan. (See Permit at Section V.A.11.d. (“Additionally, the discharge shall not cause the 7-day
average of the daily maximum receiving water temperature to exceed 64.4°F, but is based on a
guidance document from EPA Region 10, not Region 9 that has jurisdiction”).) Rather, this never
before seen temperature requirement is based on a guidance document from USEPA Region 10
(EPA 910-B-03-002), not Region 9 that has jurisdiction over the City’s Permit. (See Permit Fact

Sheet at page F-63). USEPA Region 10 recommended that temperature requirement for protection
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of salmonids in the extreme Northwest of the United States, and the requirement has not been
adopted or justified for use in Northern California. No adequate justification was provided to
include this provision in the City's Permit and no need for this severe restriction identified.

In the response to comments, the Regional Water Board states that the Region 10 guidance
“was developed for the salmonid species present in the northwest, but is based on the species, not
the geography.” (See Regional Water Board’s Response to Comments, Comment 23, and page 32)
However, tolerance of salmonid species to temperature varies based on geography and Regional
Water Board staff failed to consider this different factor.*

Use of this inapplicable guidance from USEPA to impose a new receiving water limit is
unreasonable, unnecessary to protect local beneficial uses, contrary to the Regional Water Board’s
own Basin Plan, and constitutes an improper underground regulation. (fowa League of Cities v.
EPA, 711 F.3d 844 (8th Cir., March 25, 2013); Appalachian Power v. EPA, 208 F.3d 1015, 1022
(D.C. Cir. 2000).) Aquatic life is already adequately protected by the existing three-part receiving
water temperature limitation. Therefore, the new temperature requirement set forth at Section
V.A.11.d. must be removed.

For these reasons, the City requests the State Water Board remove Section V.A.11.d. from
the Permit, or, alternatively, remand the Permit to the Regional Water Board with instruction to

remove the new temperature receiving water limitations at Section V.A.11.d.

* The response to comments further states that “thermal criteria presented in the USEPA Region 10
guidance is completely consistent with the salmonid species of Coho salmon, steelhead trout, and
occasionally Chinook salmon which are present in the mainstem Laguna de Santa Rosa and lower Mark
West Creek. The thermal criteria presented in the USEPA Region 10 guidance are also consistent with
literature describing salmonid temperature thresholds in the North Coast Region. The Regional Water Board
has no information to suggest the 7-day average of the daily maximum criterion is inappropriate, given the
known thermal tolerances of these species. No change is necessary. ” (See Regional Water Board’s
Response to Comments at pages 32-33) However, absolutely no substantiation for any of these assertions is
provided. Limitations not supported by findings and evidence in the administrative record must be
removed.
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D. Including the Requirement to Obtain and Maintain Coverage With State-Only
General WDRs for the Discharge of Biosolids to Land in A Federally-
Enforceable NPDES Permit is Unreasonable and Inappropriate.

Section VI.C.5.d.i. of the Permit states:

“For the discharge of biosolids from the Subregional System, the Permittee shall comply
with the following requirements:

1, For the land application of biosolids, as soil amendment within the North
Coast Region, the Permittee shall obtain or maintain coverage under the
State Water Board Water Quality Order No. 2004-0012-DWQ General
Waste Discharge Requirements for the Discharge of Biosolids to Land or
Use as a Soil Amendment in Agricultural, Silvicultural, Horticultural, and
Land Reclamation Activities; or

il Alternatively, the Permittee may dispose of biosolids at another
appropriately permitted facility.
11i. New sludge treatment and storage facilities must comply with the

requirements of the Water Code and title 27, CCR, for the protection of
water quality.”

The corresponding Fact Sheet at Section I11.D.3. states, in part, “This Order requires the Permittee
to continue to maintain coverage under the General Order for land application of Class B biosolids
on City property and at the Lakeville Highway site located within the jurisdiction of the San
Francisco Bay Regional Water Quality Control Board.”

The Regional Water Board’s action in adopting these provisions is unreasonable,
inappropriate, and unnecessarily expands the scope and reach of an NPDES Permit to regulatory
activities governed solely by state law. Order No. 2004-0012-DWQ is a General WDR adopted
pursuant solely to the Porter-Cologne Water Quality Control Act, Water Code sections 13000 et
seq., for the protection of groundwater underlying discharges of biosolids to land. The activities
regulated by that General WDR do not involve discharges to waters of the United States, and are
not subject to federal oversight or enforcement under the federal Clean Water Act or by an NPDES
Permit. (See 33 U.S.C. §§1251, et seq.) The Regional Water Board nonetheless mandated in an
NPDES Permit the requirement to obtain and maintain coverage under the General WDR and to
comply with relevant provisions of the Water Code and Title 27 for non-federally reguiated

activities, notwithstanding the City’s clear objection. (See, e.g., Comment 30, July 22, 2013
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comment letter submitted by the City). This unjustified expansion of the scope of the federal Clean
Water Act and corresponding NPDES Permits should be rejected. The City already obtained
coverage under the General WDR in May 2006, and will continue to separately comply with state-
law requirements applicable to land application of biosolids.

The City also objects to the inclusion of the Lakeville Highway site in the Fact Sheet, as the
regulation of this location is expressly outside the jurisdiction of this Regional Water Board.
Further, this location is on lands falling under the Bay Conservation and Development
Commission and, as such, is specifically exempt from the referenced General WDRs and instead
subject to 40 C.F.R. §503. (See Order No. 2004-0012-DWQ at para. 21.g.)

For these reasons, the City requests that the State Water Board (1) remove Section
VI.C.5.d.i. of the Permit, (2) remove the second sentence of Fact Sheet Section 111.D.3., and (3)
replace the second sentence of Fact Sheet Section I11.D.3. with the following sentence: “The
Permittee applied for coverage in May 2006 and is separately subject to the requirements of Order
No. 2004-0012-DWQ for land application of Class B biosolids.” Alternatively, the City requests
the State Water Board to remand the Permit to the Regional Water Board with instruction to

modify the Permit and Fact Sheet in accordance with the City’s request above.

E. The Regional Water Board’s Action in Adopting the Contested Provisions of
the Permit is Not Reasonable As Required by Water Code section 13000

The California Legislature has found and declared that activities affectiﬁg water quality
“shall be regulated to attain the highest water quality which is reasonable, considering all demands
being made and to be made on those waters and the total values involved, beneficial and
detrimental, economic and social, tangible and intangible.” See Water Code §13000 (emphasis
added). This section sets state policy and imposes an overriding requirement on the Regional
Boards that all orders be reasonable considering all circumstances. For the reasons set forth above,
the Regional Water Board’s adoption of the contested provisions described is not reasonable,

considering all of the related circumstances.
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F. The Regional Water Board’s Action in Adopting the Contested Provisions of
the Permit is Not Supported by Findings and Evidence

Orders adopted by the Regional Water Board not supported by the findings, or findings not
supported by the evidence, constitute an abuse of discretion. Topanga Association for a Scenic
Community v. County of Los Angeles, 11 Cal.3d 506, 515; California Edison v. SWRCB, 116 Cal.
App.3d 751, 761 (4th Dt. 1981); see also In the Matter of the Petition of City and County of San
Francisco, et al., State Board Order No. WQ-95-4 at page 10 (Sept. 21, 1995). In this case, as
discussed herein, the Regional Water Board’s adoption of the contested provisions of the Permit
was not supported by adequate findings, and the findings made were not supported by evidence in
the administrative record.

5. THE MANNER IN WHICH THE PETITIONER IS AGGRIEVED.

Given the current economic climate and declining municipal resources, the City is being
placed in the untenable situation of having to expend significant and limited resources with
increasingly diminished expectations that those resources will result in either compliance or water
quality improvement or benefit, or both, all the while facing potential non-compliance with an
NPDES Permit enforceable by third parties and the Regional Water Board and for which strict
penalties and other relief may apply. Compounding the situation is the fact that the Regional
Water Board’s adoption of the Permit was an abuse of discretion and not supported by findings or
evidence in the administrative record.

The Permit imposes new requirements on recycled water use, more stringent than state laws
and policies dictate, that will be exceptionally costly and burdensome on the City and recycled
water customers with no corresponding water quality benefit, and, in turn, make it much more
difficult to maintain and expand the City’s recycled water use program. Because the City’s
recycled water is only marginally less expensive than potable water (e.g., 95% of potable water rate
in Rohnert Park and in Santa Rosa for Tier 1 users), new, unnecessary, and unsupported
requirements that present additional burdens to recycled water users will discourage the continued
use of recycled water by current customers and the expanded use by new customers. This burden,
without adequate justification or need, runs counter to the Legislature’s and the State Water

Board’s clear policies of encouraging, not discouraging, recycled water use.
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The Permit also imposes a “no net loading” requirement that, as described in Section
I11.4.B. herein, is overly stringent, unlikely to achieve the water quality benefits sought, costly, and
compliance is uncertain. The City is critically concerned that it is being placed in a position
whereby City staff is and will undertake all necessary actions towards compliance, but the City
may nonetheless be unreasonably preciuded from achieving compliance with its NPDES Permit
due to a variety of circumstances outside the City’s control.

The City maintains the concerns enunciate herein for the other unsupported Permit
provisions imposed by the Regional Water Board that the City believes are unreasonable,

unnecessary, and in error

6. THE SPECIFIC ACTION BY THE STATE OR REGIONAL BOARD WHICH
PETITIONER REQUESTS:

The City seeks an Order by the State Water Board that will modify the Permit, or remand
the Permit to the Regional Water Board for revisions and with direction, to:

(A) Remove or modify recycled water provisions at Sections 1V.C.2.a. (Table 6) of the
Permit, Sections VIILA.1. (Table E-7) and X.D.3.a.1. and ii.of the Monitoring and Reporting
Program, and Section B.21 of Attachment G (Water Reclamation Requirements and Provisions) as
proposed in Section III.A. herein;

(B) Remove the final “no net loading” effluent limitation for total phosphorus set forth in
Section IV.2.b.i. of the Permit and replace that limitation with the language proposed by the City in
Section 111.4.C. herein;

(C) Remove the newly imposed, additional receiving water limitation for temperature set
forth in Section V.A.11.d. of the Permit; and

(D) Remove the newly imposed requirement in Section VI.C.5.d.i. of the Permit mandating
that the City obtain and maintain coverage under independently applicable General Waste
Discharge Requirements, State Water Board Water Quality Order No. 2004-0012-DWQ, already
independently secured by the City, and dictating other terms of compliance, and modify Finding

I11.D.3. as proposed in Section 111.4.D. herein.
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7. A STATEMENT OF POINTS AND AUTHORITIES IN SUPPORT OF LEGAL
ISSUES RAISED IN THE PETITION:

The City’s preliminary statement of points and authorities are set forth in Section 4 above.

The City may supplement this statement upon receipt and review of the administrative record.

8. A STATEMENT THAT THE PETITION HAS BEEN SENT TO THE REGIONAL
BOARD AND TO THE DISCHARGER, IF NOT THE PETITIONER:

A true and correct copy of this Petition was mailed by First Class mail on December 23,
2013 to the Regional Water Board at the following address:

Matthias St. John

Executive Officer

North Coast Regional Water Quality Control Board
5550 Skylane Blvd., Suite A

Santa Rosa, CA 95403

9. A STATEMENT THAT THE SUBSTANTIVE ISSUES OR OBJECTIONS RAISED
IN THE PETITION WERE RAISED BEFORE THE REGIONAL BOARD, OR AN
EXPLANATION WHY NOT.

With the exception of the information described in Section 10 below, the substantive factual
and legal issues and objections set forth in this Petition were presented to the Regional Water
Board in written comments or during the Permit adoption hearing.

10. REQUEST FOR CONSIDERATION OF SUPPLEMENTAL EVIDENCE AND/OR
SUPPLEMENTAL HEARING.

Pursuant to 23 Cal. Code of Regulations section 2050.6, the City requests that the State
Water Board consider evidence not previously provided to the Regional Water Board due to the
timing of the Regional Water Board’s release of information and the time restrictions at the public
hearing. After the close of public comments and just weeks before the public hearing on the
Permit, on November 7, 2013, the Regional Water Board provided the City with the October 22,
2013 “Summary of TMDL Development Data Pertaining to Nutrient Impairments in the Laguna
de Santa Rosa Watershed (Revised),” drafted by Rebecca Fitzgerald, TMDL Unit Supervisor, and
relied upon by Regional Water Board staff to justify the contested “no net loading” requirement

contained in the Permit. The Regional Water Board simultaneously provided its written Response
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to Comments. The forty-five (45) minute timeframe for the City’s presentation was not adequate
to delve into the very technical details of the Regional Water Board’s newly provided information.
The supplemental evidence enclosed here as Exhibit B consists of rebuttal to the October 22,
2013 Revised Fitzgerald Summary and related provisions of the Regional Water Board’s response
to comments.

Alternatively, or supplementally, pursuant to 23 C.C.R. §2050.6(a)(3), the City requests
that the State Water Board allow for additional witness testimony and evidence by the City on the
specific issues raised in the Revised Fitzgerald Memo and the Regional Water Board’s related
response to comments that were not able to be fully made at the hearing due to the time constraints
imposed. This information is vitally important to the State Water Board’s understanding of the
“impairment” issues related to the areas to which Santa Rosa discharges, and a proper analysis as
to whether the City’s discharges have a reasonable potential to exceed the narrative water quality
objective for biostimulatory substances and/or whether a “no net loading” requirement is
appropriate.

Respectfully submitted,

DATED: December 23, 2013 DOWNEY BRAND LLP

S Noels Atpiingiit
oy 7 heale Adnung i
/ NICOLE E. GR()&NQUIS '
Attorneys for Petitioner

CITY OF SANTA ROSA

1349092:1
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CALIFORNIA

Water Boards

North Coast Regional Water Quality Control Board

ORDER NO.R1-2013-0001
NPDES NO. CA0022764
WDID NO. 1B830990SON

WASTE DISCHARGE REQUIREMENTS AND MASTER RECLAMATION PERMIT

FOR THE

CITY OF SANTA ROSA SUBREGIONAL WATER RECLAMATION SYSTEM

SONOMA COUNTY

The following Permittee is subject to waste discharge requirements as set forth in this Order:

Table 1. Permittee Information

Permittee

City of Santa Rosa

Name of Facility

Santa Rosa Subregional Water Reclamation System

4300 Llano Road

Facility Address Santa Rosa, CA 95407

Sonoma County
Type of Facility Publicly Owned Treatment Works (POTW)

21.34 million gall d d d ther desi
Pty D low | oy e e G (o) oo by vt s o
(Existing) galp y gn

47.3 mgd (peak monthly wet weather design flow)

Table 2a. Discharge Location

Discharge . Effluent Discharge Discharge Point Receiving Wat
Point Description Point Latitude Longitude VI Wheher
U0t te?tli?rr;fi(r::;?ed

(Meadow Al 38°22'17"N 122°46'31"W | Laguna de Santa Rosa

Lane Pond D)
wastewater
0068 | e remed
(Meadow pumigipal 38°22'17" N 122°46'31"W | Laguna de Santa Rosa
Lane Pond D)
wastewater

Dasin M. Nosien, crair | MATTHIAS ST, JOHN, EXECUTIVE OFFICER

5550 Skylane Blvc.. Suite A. Santa Rosa, CA 95403 | www.walerboards.ca.gov/norihcoast

Lo TR
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Table 2a. Discharge Location

Discharge Effluent Discharge Discharge Point Receiving Wat
Point Description Point Latitude Longitude _e ElVing Watey
Disinfected
012A tertiary treated
.- °26' 54" 22°49' 27" W
(Delta Pond) inicipal 38°2 N 122°49'27 Santa Rosa Creek
wastewater
Disinfected
012B tertiary treated i
i °26'54" N 2°49'27"W
(Delta Pond) munidipal 38°26'5 122°49' 27 Santa Rosa Creek
wastewater
Disinfected
015 tertiary treated | 300591977 | 122°46'31"W | Lagunade Santa Rosa
municipal
wastewater
Table 2b. Reclamation Sites
Distribution Effluent Distribution Distribution Use Locati
Point Description Point Latitude | Point Longitude .
Disinfected
001 tertlary‘t.reated 380 45' 46" N 122° 45 38" W Geysers Becharge
municipal Project
wastewater
Disinfected
tertiary treated _See disblelGl See Table G-1in Irrigation
002 . in Attachment 0y i
municipal o Attachment G Distribution System
wastewater

Limitations and Discharge Requirements
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Table 3. Administrative Information

El;;srggcile:r was adopted by the Regional Water Quality Control November 21, 2013
This Order shall become effective on: February 1, 2014
This Order shall expire on: January 31, 2019
The Permittee shall file a Report of Waste Discharge as application

for issuance of new waste discharge requirements in accordance August 3,2018
with title 23, California Code of Regulations, no later than:

The U.S. Environmental Protection Agency (USEPA) and the
Regional Water Quality Control Board have classified this discharge | Major Discharge
as follows:

IT IS HEREBY ORDERED, that Waste Discharge Requirements (WDR) Order No. R1-2006-0045,
as amended by Regional Water Board Order No. R1-2008-0091, and Monitoring and Reporting
Program (MRP) No. R1-2006-0045, are rescinded upon the effective date of this Order except
for enforcement purposes, and in order to meet the provisions contained in division 7 of the
California Water Code (Water Code) (commencing with section 13000) and regulations and
guidelines adopted thereunder, and the provisions of the federal Clean Water Act (CWA) and
regulations and guidelines adopted thereunder, the Permittee shall comply with the
requirements of this Order. This action in no way prevents the North Coast Regional Water
Quality Control Board (Regional Water Board) from taking enforcement action for past
violations of the previous permit.

I, Matthias St. John, Executive Officer, do hereby certify that this Order with all attachments is a
full, true, and correct copy of the Order adopted by the California Regional Water Quality
Control Board, North Coast Region, on November 21, 2013.

Matthias St. John, Executive Officer

Limitations and Discharge Requirements 3
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FACILITY INFORMATION

Information describing the City of Santa Rosa Subregional Water Reclamation System
(hereinafter Subregional System) is summarized in Table 1 of this Order and in sections I and
Il of the Fact Sheet (Attachment F). Section I of the Fact Sheet also includes information
regarding the City’s permit application.

FINDINGS

The California Regional Water Quality Control Board, North Coast Region (hereinafter
Regional Water Board), finds:

A. Legal Authorities. This Order is issued pursuant to section 402 of the federal Clean

- Water Act (CWA) and implementing regulations adopted by the U.S. Environmental
Protection Agency (USEPA) and chapter 5.5, division 7 of the Water Code (commencing
with section 13370). It shall serve as a National Pollutant Discharge Elimination System
(NPDES) permit for point source discharges from the Subregional System to surface
waters. This Order also serves as WDRs pursuant to article 4, chapter 4, division 7 of the
Water Code (commencing with section 13260) and a Master reclamation permit pursuant
to article 4, chapter 4, division 7 of the Water Code (commencing with sections 13260
and 13520, respectively).

B. Basis and Rationale for Requirements. The Regional Water Board developed the
requirements in this Order based on information submitted as part of the Permittee’s
application for permit renewal, monitoring data submitted during the term of the
Permittee’s previous Order, and other available information. The Fact Sheet (Attachment
F) contains background information and rationale for the requirements in this Order, and
is hereby incorporated into this Order as additional findings. Attachments A through G
are also incorporated into this Order. Attachment B provides a map of the area around
the Subregional System. Attachment C provides a flow schematic of the Subregional
System.

C. Provisions and Requirements Implementing State Law. The
provisions/requirements in subsections IILE, IILF, IV.B, IV.C, IV.D, V.B, VL.C.1.g and h,
VL.C.2.b, VL.C.5.3, VI.C.5.d-f, and V1.C.6.a of this Order, and sections VI, VI, VIILB, IX,A-C,
X.D.2 and 4, and X.E of the MRP are included to implement state law only. These
provisions/requirements are not required or authorized under the federal CWA;
consequently, violations of these provisions/requirements are not subject to the
enforcement remedies that are available for NPDES violations.

Limitations and Discharge Requirements 5
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Notification of Interested Parties. The Regional Water Board has notified the
Permittee and interested agencies and persons of its intent to prescribe Waste Discharge
Requirements for the discharge and has provided them with an opportunity to submit
their written comments and recommendations. Details of the notification are provided in
the Fact Sheet of this Order (Attachment F).

Consideration of Public Comment. The Regional Water Board, in a public meeting,
heard and considered all comments pertaining to the discharge. Details of the Public
Hearing are provided in the Fact Sheet of this Order.

DISCHARGE PROHIBITIONS

A

The discharge of any waste not disclosed by the Permittee or not within the reasonable
contemplation of the Regional Water Board is prohibited.

Creation of pollution, contamination, or nuisance, as defined by section 13050 of the
California Water Code (Water Code) is prohibited.

The discharge of sludge or digester supernatant is prohibited, except as authorized under
section VI.C.5.c of this Order (Sludge Disposal and Handling Requirements).

. The discharge or reclamation use of untreated or partially treated waste (receiving a

lower level of treatment than described in section 11.A of the Fact Sheet) from anywhere
within the collection, treatment, or disposal systems is prohibited, except as provided for
in section IV.C.2'(Reclamation Specifications) and in Attachment D, Standard Provisions G
(Bypass) and H (Upset).

Any sanitary sewer overflow (SS0) that resultsin a discharge of untreated or partially
treated wastewater to (&) waters of the State or (b) land that creates pollution,
contamination, or nuisance, as defined in Water Code section 13050 (m) is prohibited.

The discharge of waste to land that is not owned by the Permittee, governed by City
ordinance, or under agreement to use by the Permittee, or for which the Permittee has
explicitly permitted such use, is prohibited, except for use for fire suppression as
provided in title 22, sections 60307(a) and 60307(b) of the California Code of Regulations
(CCR).

The discharge of waste at any point not described in Finding IL.B of the Fact Sheet or
authorized by a permit issued by the State Water Resources Control Board (State Water
Board) or another Regional Water Board is prohibited, except for use for fire suppression.

The average daily dry weather flow (ADWF) of waste into the Subregional System in
excess of 21.34 MGD is prohibited until such time as additional treatment, storage,
and/or total reclamation capacity has been added to accommodate a higher ADWF, not to

Limitations and Discharge Requirements 6
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exceed 25.9 MGD. Compliance with this prohibition shall be determined as defined in
section VII.M and in accordance with section VI1.C.6.a of this Order.

I. The discharge of wastewater effluent from the Subregional System to the Russian River
or its tributaries is prohibited during the period from May 15 through September 30 of
each year.

J. During the period from October 1 through May 14 (discharge season), discharges of
advanced treated wastewater to the unnamed ditch, the Laguna de Santa Rosa or Santa
Rosa Creek, tributaries to the Russian River, shall not exceed five percent of the flow of
the Russian River, as measured at the Hacienda Bridge (USGS Gage No. 11467000). For
purposes of this Order, compliance with this discharge prohibition shall be determined as
follows:

1. Thedischarge of advanced treated wastewater shall be adjusted atleast once daily to -
avoid exceeding, to the extent practicable, five percent of the most recent daily flow
measurement of the Russian River at Hacienda Bridge. Daily flow shall be based on
flow meter comparisons reasonably read between the hours of 12:01 am to 12:00
midnight; and

2. Inno case shall the total volume of advanced treated wastewater discharged in a
calendar month exceed five percent of the total volume of the Russian River at
Hacienda Bridge in the same calendar month. At the beginning of the discharge
season, the monthly flow volume comparisons shall be based on the date when the
discharge commenced to the end of the calendar month. At the end of the discharge
season, the monthly flow volume shall be based on the first day of the calendar month
to the date when the discharge ceased for the season.

K. The discharge of any radiological, chemical, or biological warfare agent into waters of the
state is prohibited under Water Code section 13375. ' :

IV. EFFLUENT LIMITATIONS AND DISCHARGE SPECIFICATIONS
A. Effluent Limitations

1. Final Effluent Limitations - Technology-Based Effluent Limitations

a. The discharge of advanced treated wastewater, as defined by the Laguna
. Treatment Plant’s design and the numeric limitations below, to all discharge
locations shall maintain compliance with the following effluent limitations at
Monitoring Location EFF-001, as described in Monitoring and Reporting Program
(MRP)(Attachment E), when discharges occur:

Limitations and Discharge Requirements 7
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Table 4. Technology-Based Effluent Limitations '

Effluent Limitations
Parameter Units | Average | Average | Maximum Instantaneous | Instantaneous
Monthly! | Weekly? | Daily? Minimum? Maximum?
Biochemical
Oxygen Demand 5- | mg/L 10 15 - = -
day @ 20°C (BODs)
Total Suspended .
Solids (TS5) mg/L | 10 & i - -
Table Notes: '

1. See Definitions in Attachment A and Compliance Determination discussion in section Vi of this Order.

b. Disinfection. The disinfected effluent, sampled in each of the disinfection
channels, shall not contain concentrations of total coliform bacteria exceeding the
following concentrations, as measured at Monitoring Location EFF-001:

i. The median concentration of the disinfection channels shall not exceed a Most
Probable Number (MPN) of 2.2 per 100 milliliters (mL), using the daily
bacteriological results? of the last 7 days for which analyses have been
completed?; and ,

ii. The number of coliform bacteria shall not exceed an MPN of 23 per 100 mL in
more than one daily result!in any 30-day period.

iii. No daily result! shall exceed an MPN of 240 total coliform bacteria per '
100 mL.

c. Percent Removal. The average monthly percent removal of BODs and TSS shall
not be less than 85 percent. Percent removal shall be determined from the
monthly average value of influent wastewater concentration in comparison to the
monthly average value of effluent concentration for the same constituent over the
same time period as measured at Monitoring Location EFF-001.

2. Final Effluent Limitations - Water Quality-Based Effluent Limitations

a. The Permittee shall maintain compliance with the following effluent limitations at
Discharge Points 0064, 006B, 012A(1), and 015, with compliance measured at
Monitoring Locations EFF-006A, EFF-006B, EFF-012A(1), and EFF-001,
respectively, as described in the MRP, when discharges occur:

t  The daily result is the geometric mean of samples analyzed from all on-line channels.

2 See section VILC of this Order regarding compliance with bacteriological limitations.

Limitations and Discharge Requirements 38
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Table 5. Water

Quality-Based Effluent Limitations

Effluent Limitations
Parameter Units | Average Averége Maximum | Instantaneous | Instantaneous
Monthly?! | Weekly? Daily? Minimum! Maximum!
Chlorodibromomethane | pg/L 0.4 - 1.0 -- -
Dichlorobromomethane | pg/L 0.56 - 1.3 - -
Table Notes: ' '
1. See Definitions in Attachment A and Compliance Determination discussion in section V11 of this Order.

b. The Permittee shall maintain compliance with the following effluent limitations at
- Discharge Points 0064, 006B, 012A(1), 012A(2), 012B, and 015, with compliance
measured at Monitoring Locations EFF-006A, EFF-006B, EFF-012A(1), EFF-
012A(2), EFF-012B, and EFF-001, respectively, as described in the MRP, when
discharges occur:

i

il

iii.

Effluent Limitation for Total Phosphorus for Compliance with Narrative
Objective for Biostimulatory Substances. There shall be no net loading of
total phosphorus to the water bodies of the greater Laguna de Santa Rosa
watershed.3

Compliance with this effluent limitation shall be determined in accordance
with section VIL.N (Compliance Determination) of this Order.

Effluent Limitation for Total Nitrogen. The average monthly concentration
of total nitrogen shall not exceed 10.6 mg/L.

Effluent Limitation for Acute Toxicity. There shall be no acute toxicity in
treated wastewater discharged to the Laguna de Santa Rosa or Santa Rosa
Creek. The Permittee will be considered in compliance with this limitation
when the survival of aquatic organisms in a 96-hour bioassay of undiluted
effluent complies with the following.

(a) Minimum for any one bioassay: 70 percent survival; and

(b) Median for any three or more consecutive bioassays: at least 90 percent
survival.

Compliance with these effluent limitations shall be determined in accordance
with section VILK (Compliance Determination) of this Order.

3 For purposes of this Order, the greater Laguna de Santa Rosa watershed consists of the Laguna de Santa Rosa,
Santa Rosa Creek, and Mark West Creek hydrologic subareas (HSAs), as mapped in the Basin Plan.

Limitations and Discharge Requirements
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iv. Effluent Limitations for pH. The discharge of treated effluent shall be within
the pH limits of 6.5 and 8.5 standard units at all times.

Compliance with these effluent limitations shall be determined in accordance
with sections VIL.G and H (Compliance Determination) of this Order.

B. Land Discharge Specifications - Not Applicable

This section is not applicable to the Permittee as treated wastewater is not discharged to
or applied to land for the purpose of disposal. The Permittee reclaims treated
wastewater, thus the Permittee has Reclamation Requirements and Specifications rather
than Land Discharge Specifications.

C. Reclamation Requirements and Specifications

Reclaimed water delivered to Distribution Points 001 and 002 shall maintain
compliance with the following reclamation requirements and specifications, when
deliveries occur:

1. Reclamation Requirements

a. The Permittee shall comply with applicable state and local requirements regarding
the production and use of reclaimed wastewater, including requirements of Water
Code sections 13500 - 13577 (Water Reclamation) and California Department of
Public Health (CDPH) regulations at title 22, sections 60301 - 60357 of the
California Code of Regulations (Water Recycling Criteria).

b. The Permittee shall comply with the requirements contained in Reclamation
Requirements and Provisions - Attachment G of this Order.

2. Reclamation Specifications

a. All treated effluent delivered to the recycled water system is from on-site recycled
water storage ponds, therefore, the Permittee shall maintain compliance with the
following reclamation specifications at Monitoring Location EFF-001 for

deliveries to the Geysers Recharge Project and to the recycled water system
(Distribution Points 001 and 002):

Limitations and Discharge Requirements 10
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Table 6. Water Reclamation Specifications

_ Effluent Limitations
Parameter Units Average | Average | Maximum | Instantaneous | Instantaneous
Monthly? | Weekly! Daily? Minimum? Maximum!
BODs mg/L 10 15 - -- -
TSS mg/L 10 15 -- - --
pH s - -- - 6.0 9.0
Table Notes:
1. See Definitions in Attachment A and Compliance Determination discussion in section VIl of this Order.

b. Disinfection. The disinfected effluent, sampled in each of the disinfection channels,

shall not contain concentrations of total coliform bacteria exceeding the following

concentrations, as measured at Monitoring Location EFF-001:

i.

il.

The median concentration of the disinfection channels shall not exceed a MPN
of 2.2 per 100 milliliters (mL), using the daily bacteriological results4 of the last
7 days for which analyses have been completed>; and

The number of coliform bacteria shall not exceed an MPN of 23 per 100 mL in
more than one daily resultin any 30-day period.

iii. No daily result shall exceed an MPN of 240 total coliform bacteria per 100 mL.

c. Diversions, In the event of treatment plant failure such that the disinfected effluent
does not meet water Reclamation Specifications in section IV.C.2.b, the Permittee is
authorized to divert the partially-treated waste to City-owned land provided that all
diversions of partially-treated waste comply with the Laguna Treatment Plant
emergency response procedure (Off-Spec Condition Response Plan) and consistent

with title 22 requirements.

3. Reclamation Capacity. The Permittee shall maintain, at a minimum, a total

reclamation capacity of 4,015 million gallons for Geysers recharge, and maintain the

capability to irrigate 2,590 million gallons per year at 21.34 mgd average dry weather
flow. Prior to allowing an increase in the permitted water reclamation flows, the

Permittee shall submit to the Regional Water Board, an engineering report detailing

modifications to the treatment and/or reclamation capacity. The engineering report
shall demonstrate the capability of meeting the Subregional System'’s capacity
requirements of 25.9 mgd ADWF without necessitating an increase in discharge

volumes to surface waters above those permitted. The Incremental Recycled Water
Program (IRWP) was developed by the City of Santa Rosa as a means of planning for

4 The daily result is the geometric mean of samples analyzed from all on-line channels.

5 See section VI1.C of this Order regarding compliance with bacteriological limitations.

Limitations and Discharge Requirements
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future flows to the Subregional Water Reclamation System. The Master Plan for the
IRWP has been designed to meet the Subregional System’s capacity requirements and
manages flows with a mixture of conservation and reuse. The design ADWF volume
permitted to be reclaimed may be modified provided the Permittee demonstrates the
agreements, modifications, and capacity are adequate to ensure surface water
discharge volumes remain unchanged.

4. Reclamation Operation. The Permittee shall operate recycled water storage and
distribution according to the Discharge Management Plan, submitted May 2011 and
approved by the Executive Officer, as may be amended and subsequently approved by
the Executive Officer, from time to time.

D. Other Requirements

1. Filtration Process Requirements

a. Filtration Rate, The rate of filtration through the tertiary filters, as measured at
EFF-001 shall not exceed 5 gallons per minute per square foot of surface area or
other filtration rates authorized in writing by the Executive Officer and under
conditions recommended by CDPH.

b. Turbidity. The effluent from the filtration system shall at all times be filtered
such that the filtered effluent does not exceed any of the following specifications at
Monitoring Location INT-001B, prior to transfer to the disinfection unit.

i.  Anaverage of 2 Nephelometric Turbidity Units (NTU) during a 24-hour
period;

ii. 5 NTU more than 5 percent of the time during a 24-hour period; and
iii. 10 NTU atany time.

jv. Filtered effluent in excess of the turbidity specifications shall not enter the
reclamation distribution system. Pursuant to title 22 sections 60304 and
60307, the Permittee shall have the capability to automatically activate
chemical addition or divert the wastewater should the filter influent exceed
10 NTU at any time or 5 NTU for more than 15 minutes, or if the filter
effluent turbidity exceeds 2 NTU. The Permittee shall provide notification of
non-compliance with the filtration process requirements as required in
section VI.A.2.b of this Order.

2. Disinfection Process Requirements for UV Disinfection System

The Permittee shall operate the ultraviolet (UV) disinfection system in accordance
with the following operating protocol and technical and administrative requirements

Limitations and Discharge Requirements 12



ORDER NO. R1-2013-0001
City of Santa Rosa

WDID No. 1B830990SON
NPDES No. CA0022764

data sheet should be posted at the treatment plant and include the following
information:

i.  The alarm set points for secondary and tertiary turbidity, high and low flow,
UV dose and transmittance, UV lamp operation hours, and power.

ii. The values of secondary and tertiary turbidity, high and low flow, UV dose
and transmittance, UV lamp operation hours, and power when flow must be
diverted to waste.

iii. The values of high daily and weekly median total coliform when flow must be
diverted to waste.

iv. The required frequency of calibration for all meters measuring turbidity,
flow, UV transmittance, and power.

v. The required frequency of mechanical cleaning/wiping and equif)ment
inspection.

vi. The UV lamp age tracking procedures and replacement intervals.

i. The UV lamps shall be maintained below the maximum value of 10,000 hours of
operation.

j- Flow meters and UV transmittance (UVT) monitors must be properly calibrated to
~ ensure proper disinfection.

k. UVT meter must be inspected and checked against a reference bench-top unit
weekly to document accuracy. ‘

1. Ifthe on-line analyzer UVT reading varies from the bench-top spectrophotometer
UVT reading by 2 percent or more, the on-line UVT analyzer must be recalibrated
by a procedure recommended by the manufacturer.

m. The Trojan UV4000 UV system must be operated with a built-in automatic
reliability feature that must be triggered when the system is below the target UV
dose. Ifthe measured UV dose goes below the minimum UV dose, the UV reactor
in question must alarm and startup the next available UV lamp bank or reactor.

n. Equivalent or substitutions of equipment are not acceptable without an adequate
demonstration of equivalent disinfection performance.

Limitations and Discharge Requirements 14
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in order to demonstrate compliance with Reclamation Specifications specified in
section IV.C.2.b of this Order:

a. Disinfection of tertiary treated wastewater shall be accomplished using a
disinfection process that, when combined with the filtration process, has been
demonstrated to inactivate and/or remove 99.999 percent of the plague forming
units of F-specific bacteriophage MS2, or polio virus in the wastewater. A virus
that is at least as resistant to disinfection as polio virus may be used for purposes
of the demonstration. The demonstration shall be performed on-site at the
Subregional System’s Laguna Treatment Plant at both maximum and minimum
plant flows. Ata minimum, the Permittee shall demonstrate a 99.99 percent
removal and/or inactivation through the UV disinfection system only.

b. The Permittee shall provide continuous, reliable monitoring of flow per channel,
UV transmittance, UV dose, UV power, and turbidity. The Permittee must
demonstrate compliance with the UV dose requirement.

c. The Permittee shall operate the UV disinfection system to provide a minimum uv
dose of 100 millijoules per square centimeter (m]/cm?) at all times, unless
otherwise approved by CDPH. This dose shall apply to recycled water for delivery
to use sites that require “disinfected tertiary recycled water.” All other use sites
and surface water discharges do not require a dose of 100 m]J/cm?.

d. The UV transmittance (at least 254 nanometers) in the wastewater shall not fall
below 50 percent of maximum atany time, unless otherwise approved by CDPH.

e. The quartz sleeves and cleaning system components shall be visually inspected
per the manufacturer’s operation manual for physical wear (scoring, solarization,
seal leaks, etc.) and to check the efficacy of the cleaning system.

f. The quartz sleeves shall be wiped/cleaned at least every 12 hours.

g. Upon review and approval of the UV disinfection system by CDPH, the Permittee
shall comply with all of the conditions set out by CDPH for its approval of the UV
disinfection system.

h. The UV disinfection system shall be operated in accordance with an approved
operations and maintenance plan, which specifies clearly the operational limits
and responses required for critical alarms. A copy of the approved operations
plan should be maintained at the treatment plant and be readily available to
operations personnel and regulatory agencies. A quick reference plant operations

Limitations and Discharge Requirements 13
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0. When extreme storm flow conditions are anticipated, the Permittee shall operate
the UV disinfection system in accordance with a CDPH-approved Emergency
Operation, Redundancy, and Response Plan.

RECEIVING WATER LIMITATIONS

Receiving water limitations are based on water quality objectives contained in the Basin Plan
and are a required part of this Order. However, a receiving water condition not in
conformance with the limitation is not necessarily a violation of this order. Compliance with
receiving water limitations shall be measured at monitoring locations described in the MRP.
The Regional Water Board may require an investigation to determine cause and culpability
prior to asserting a violation has occurred. Discharges from the Subregional System shall not
cause the following in the receiving waters.. '

A. Surface Water Limitations

s

The discharge shall not cause the dissolved oxygen concentration of receiving waters
to be depressed below 7.0 mg/L. Additionally, the discharge shall not cause the
dissolved oxygen content of receiving waters to fall below 10.0 mg/L more than 50
percent of the time, or below 7.5 mg/L more than 10 percent of the time in a calendar
year. In the event that the receiving waters are determined to have a dissolved
oxygen concentration of less than 7.0 mg/L, the discharge shall not depress the
dissolved oxygen concentration below the existing level.

. The discharge shall not cause the pH of receiving waters to be depressed below 6.5

nor raised above 8.5. Within this range, the discharge shall not cause the pH of the
receiving waters to be changed at any time more than 0.5 units from that which
occurs naturally.

. The discharge shall not cause the turbidity of receiving waters to be increased more

than 20 percent above naturally occurring background levels.

The discharge shall not cause receiving waters to contain suspended material in
concentrations that cause nuisance or adversely affect beneficial uses.

The discharge shall not cause receiving waters to contain floating materials, including
solids, liquids, foams, and scum, in concentrations that cause nuisance or adversely
affect beneficial uses.

The discharge shall not cause receiving waters to contain taste- or odor-producing
substances in concentrations that impart undesirable tastes or odors to fish flesh or
other edible products of aquatic origin, that cause nuisance, or that adversely affect
beneficial uses.
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7. The discharge shall not cause coloration of receiving waters that causes nuisance or
adversely affects beneficial uses.

8. The discharge shall not cause bottom deposits in receiving waters to the extent that
such deposits cause nuisance or adversely affect beneficial uses.

9. The discharge shall not cause receiving waters to contain concentrations of
biostimulatory substances that promote objectionable aquatic growth to the extent
that such growth causes nuisance or adversely affects beneficial uses. Compliance
with water quality-based effluent limitations for total phosphorus and total nitrogen
established in section IV.A.2.b of this Order will satisfy this requirement.

10.The discharge shall not cause receiving waters to contain toxic substances in
concentrations that are toxic to, or that produce detrimental physiological responses
in humans, plants, animals, or aguatic life. Compliance with this objective will be
determined by use of indicator organisms, analyses of species diversity, population
density, growth anomalies, bioassays of appropriate duration, or other appropriate
methods, as specified by the Regional Water Board.

11.The following temperature limitations apply to the discharge to the receiving waters:

a. When the receiving water is below 58°F, the discharge shall cause an increase of
no more than 4°F in the receiving water, and shall notincrease the temperature of
the receiving water beyond 59°F. No instantaneous increase in receiving water
temperature shall exceed 4°F at any time.

b. When the receiving water is between 59°F and 67°F, the discharge shall cause an
increase of no more than 1°F in the receiving water. No instantaneous increase in
receiving water temperature shall exceed 1°F at any time.

¢. When the receiving water is above 68°F, the discharge shall not cause an increase
in temperature of the receiving water.

d. Additionally, the dischargé shall not cause the 7-day average of the daily maximum
receiving water temperature to exceed 64.4°F.

12.The discharge shall not cause an individual pesticide or combination of pesticides to
be present in concentrations that adversely affect beneficial uses. The discharge shall
not cause bioaccumulation of pesticide, fungicide, wood treatment chemical, mercury,
or other toxic pollutant concentrations in bottom sediments or aquatic life to levels
which are harmful to human health.

13.The discharge shall not cause receiving waters to contain concentrations of pesticides
in excess of the limiting concentrations set forth in Table 3-2 of the Basin Plan orin
excess of more stringent Maximum Contaminant Levels (MCLs) established for these
pollutants in title 22, division 4, chapter 15, articles 4 and 5.5 of the CCR.
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14.The discharge shall not cause receiving waters to contain oils, greases, waxes, or other
materials in concentrations that result in a visible film or coating on the surface of the
water or on objects in the water, that cause nuisance, or that otherwise affect
beneficial uses.

15.The discharge shall not cause a violation of any applicable water quality standard for
receiving waters adopted by the Regional Water Board or the State Water Board, as
required by the federal CWA and regulations adopted thereunder. If more stringent
applicable water quality standards are promulgated or approved pursuant to section
303 of the CWA, or amendments thereto, the Regional Water Board will revise and
modify this Order in accordance with such more stringent standards.

16.The discharge shall not cause concentrations of chemical constituents to occur in
excess of limits specified in Table 3-2 of the Basin Plan or in excess of more stringent
MCLs established for these pollutants in title 22, division 4, chapter 15, articles 4 and
5.5 of the CCR.

17.The discharge shall not cause receiving waters to contain radionuclides in
concentrations which are deleterious to human, plant, animal or aquatic life, nor
which result in the accumulation of radionuclides in the food web to an extent which
presents a hazard to human, plant, animal or indigenous aquatic life.

B. Groundwater Limitations

1. The collection, storage, and use of wastewater or recycled water shall not cause a
statistically significant degradation of groundwater quality unless a technical
evaluation is performed that demonstrates that any degradation that could
reasonably be expected to occur, after implementation of all regulatory requirements
(e.g, Title 27) and reasonable best management practices, will not violate
groundwater quality objectives or cause impacts to beneficial uses of groundwater.

2. The collection, treatment, storage, and/or use of wastewater or recycled water shall
not cause alterations of groundwater that result in chemical concentrations in excess
of limits specified in title 22, sections 64431 (Tables 2 and 3) and 64444, and the
Basin Plan.

3. The collection, treatment, storage and disposal of the treated wastewater shall not
cause levels of radionuclides in groundwater in excess of the limits specified in title
22, division 4, chapter 15, article 5, section 64443 of the CCR.

4. The collection, storage, and use of wastewater or recycled water shall not cause

groundwater to contain taste- or odor-producing substances in concentrations that
cause nuisance or adversely affect beneficial uses.
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PROVISIONS
A. Standard Provisions

1. Federal Standard Provisions. The Permittee shall comply with all applicable
Standard Provisions included in Attachment D of this Order.

2. Regional Water Board Standard Provisions. The Permittee shall comply with the
following Regional Water Board standard provisions. In the event that there is any
conflict, duplication, or overlap between provisions specified by this Order, the more
stringent provision shall apply:

a. Failure to comply with provisions or requirements of this Order, or violation of
other applicable laws or regulations governing discharges from the Subregional
System, may subject the Permittee to administrative or civil liabilities, criminal
penalties, and/or other enforcement remedies to ensure compliance. Additionally,
certain violations may subject the Permittee to civil or criminal enforcement from
appropriate local, state, or federal law enforcement entities.

b. In the event the Permittee does not comply or will be unable to comply for any
reason, with any prohibition, interim or final effluent limitation, land discharge
specification, reclamation specification, receiving water limitation, or provision of
this Order that may result in a significant threat to human health or the
environment, such as inundation of treatment components, breach of pond
containment, recycled water main break or equivalent release, irrigation runoff,
etc., that results in a discharge to a drainage channel or a surface water, the
Permittee shall notify Regional Water Board staff within 24 hours of having
knowledge of such noncompliance. Spill notification and reporting shall be
conducted in accordance with section V.E of Attachment D and section X.E of the
Monitoring and Reporting Program.

B. Monitoring and Reporting Program (MRP) Requirements

The Permittee shall comply with the MRP included as Attachment E to this Order, and
future revisions thereto.

C. Special Provisions

1. Reopener Provisions

a. Standard Revisions. If applicable water quality standards are promulgated or
approved pursuant to section 303 of the CWA, or amendments thereto, the
Regional Water Board may reopen this Order and make modifications in
accordance with such revised standards.

Limitations and Discharge Requirements 18



ORDER NO. R1-2013-0001
City of Santa Rosa

WDID No. 1B830990SON
NPDES No. CA0022764

b. Reasonable Potential. This Order may be reopened for modification to include
an effluent limitation, if monitoring establishes that the discharge causes, or has
the reasonable potential to cause or contribute to, an excursion above a water
quality criterion or objective applicable to the receiving water.

¢. Whole Effluent Toxicity. As a result of a Toxicity Reduction Evaluation (TRE),
this Order may be reopened to include a chronic toxicity limitation, a new acute
toxicity limitation, and/or a limitation for a specific toxicant identified in the TRE.
Additionally, if a numeric chronic toxicity water quality objective is adopted by the
State Water Board, this Order may be reopened to include a numeric chronic
toxicity effluent limitation based on that objective.

d. 303(d)-Listed Pollutants. The Regional Water Board plans to develop and adopt
total maximum daily loads (TMDLs) for nitrogen, phosphorus, dissolved oxygen,
sediment, temperature, and mercury that will specify wasteload allocations
(WLAs) for point sources and load allocations (LAs) for nonpoint sources, as
appropriate. Following the adoption of these TMDLs, this Order may be reopened
and modified to include final WQBELs based on applicable WLAs.

e. Water Effects Ratios (WERs) and Metal Translators. A default WER of 1.0 has
been used in this Order for calculating CTR criteria for applicable priority
pollutant inorganic constituents. In addition, default dissolved-to-total metal
translators have been used to convert water quality objectives from dissolved to
total recoverable when developing effluent limitations for copper. If the Permittee
performs studies to determine site-specific WERs and /or site-specific dissolved-
to-total metal translators and submits a report that demonstrates that WER or
translator studies were performed in accordance with USEPA or other approved
guidance, this Order may be reopened to modify the effluent limitations for the
applicable constituents.

f. Nutrients. This Order contains effluent limitations and monitoring requirements
for nitrogen compounds and total phosphorus. If new water quality objectives for
nutrients are established, if monitoring data indicate the need for new or revised
effluent limitations for any of these parameters, or if new or revised methods for
compliance with effluent limitations for any of these parameters are developed,
this Order may be reopened and modified to include new or modified effluent
limitations or other requirements, as necessary.

g. Saltand Nutrient Management Plans (SNMPs). The Recycled Water Policy
adopted by the State Water Board on February 3, 2009 and effective May 14, 2009
recognizes the fact that some groundwater basins in the state contain salts and
nutrients that exceed or threaten to exceed water quality objectives in the
applicable Basin Plans, and that not all Basin Plans include adequate
implementation procedures for achieving or ensuring compliance with the water
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quality objectives for salt or nutrients. The Recycled Water Policy finds that the
appropriate way to address salt and nutrient issues is through the development of
regional or subregional SNMPs rather than through imposing requirements solely
on individual recycled water projects. This Order may be reopened to incorporate
provisions consistent with any SNMPs adopted by the Regional Water Board.

h. Title 22 Engineering Report. This Order implements title 22 requirements to
protect public health. If future revisions to the Permittee’s title 22 engineering
report require modifications to this Order to adequately implement title 22, this
Order may be reopened and modified as necessary.

2. Special Studies, Technical Reports and Additional Monitoring Requirements
a. Toxicity Reduction Requirements

i. Whole Effluent Toxicity. In addition to a numeric limitation for whole
effluent acute toxicity, the MRP requires routine monitoring for whole effluent
chronic toxicity to determine compliance with the Basin Plan’s narrative water
quality objective for toxicity. As established by the MRP, if either of the
effluent limitations for acute toxicity is exceeded (a single sample with less
than 70% survival or a three sample median of less than 90% survival) or if
the chronic toxicity monitoring trigger of either a single sample maximum of
1.6 chronic toxicity units (TUc) or a monthly median of 1.0 TUc (where TUc =
100/NOEC)6 is exceeded, the Permittee shall conduct accelerated monitoring
as specified in section V. of the MRP.

Results of accelerated toxicity monitoring will indicate a need to conduct a
TRE, if toxicity persists; or it will indicate that a return to routine toxicity
monitoring is justified because persistent toxicity has not been identified by
accelerated monitoring. TREs shall be conducted in accordance with the TRE
workplan prepared by the Permittee pursuant to Section VI.C.2.a.ii of this
Order, below.

ii. Toxicity Reduction Evaluations (TRE) Workplan. The Permittee submitted
a TRE workplan to the Regional Water Board on May 7, 2007. This plan shall
be reviewed by the Permittee within 180 days of the adoption of this Order
and updated as necessary in order to remain current and applicable to the
discharge and discharge facilities. The Permittee shall notify the Regional
Water Board of this review and submit any revision of the TRE workplan with
each Report of Waste Discharge.

¢  This Order does not allow any credit for dilution for the chronic condition. Therefore, a TRE is triggered when the
effluent exhibits a pattern of toxicity at 100% effluent.
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jii.

The TRE workplan shall describe the steps the Permittee intends to follow if
toxicity is detected, and should include at least the following items:

a)

b)

A description of the investigation and evaluation techniques that would be
used to identify potential causes and sources of toxicity, effluent variability,
and treatment system efficiency.

A description of the Permittee’s methods of maximizing in-house treatment
efficiency, good housekeeping practices, and a list of all chemicals used in
the operation of the Subregional System.

If a toxicity identification evaluation (TIE) is necessary, an indication of the
person who would conduct the TIEs (i.e., an in-house expert or an outside
contractor).

Toxicity Reduction Evaluations (TRE) Implementation. The TRE shall be
conducted in accordance with the following:

a)

b)

c)

d)

g)

The TRE shall be initiated within 30 days of the date of completion of the
accelerated monitoring testing, required by Sections V.A.7 and V.B.9 of the
MRP, observed to exceed either the acute or chronic toxicity trigger.

The TRE shall be conducted in accordance with the Permittee’s TRE
workplan.

The TRE shall be in accordance with current technical guidance and
reference material including, at a minimum, the USEPA manual
EPA/833B 99/002.

The TRE may end at any stage if, through monitoring results, it is
determined that there is no longer consistent toxicity. The Permittee shall
notify the Regional Water Board of this determination.

The Permittee may initiate a TIE as part of the TRE process to identify the
cause(s) of toxicity. TIEs shall be conducted in accordance with current
technical guidance and reference material, including, at a minimum, the
Permittee shall use the USEPA acute and chronic manuals, EPA/600/6-
91/005F (Phase 1), EPA/600/R-92/080 (Phase II), and EPA-600/R-92/081
(Phase III).

As toxic substances are identified or characterized, the Permittee shall
continue the TRE by determining the source(s) and evaluating alternative
strategies for reducing or eliminating the substances from the discharge.
All reasonable steps shall be taken to reduce toxicity to levels consistent
with chronic toxicity parameters.

Many recommended TRE elements accompany required efforts of source
control, pollution prevention, and storm water control programs. TRE
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efforts should be coordinated with such efforts. To prevent duplication of
efforts, evidence of complying with requirements of recommendations of
such programs may be acceptable to comply with requirements of the TRE.

h) The Regional Water Board recognizes that chronic toxicity may be episodic
and identification of a reduction of sources of chronic toxicity may not be
successful in all cases. Consideration of enforcement action by the Regional
Water Board will be based in part on the Permittee’s actions and efforts to
identify and control or reduce sources of consistent toxicity.

b. Storage Pond Leak Monitoring Program. By March 1, 2014, the Permittee shall
review and revise as appropriate and resubmit for approval by the Regional Water
Board Executive Officer its Storage Pond Leak Monitoring Program. The Storage
Pond Leak Monitoring Program shall commence within 90 days of Executive
Officer approval of the program. '

3. Best Management Practices and Pollution Prevention

a. Pollutant Minimization Program (PMP)

i.

ii.

The Permittee shall, as required by the Executive Officer, develop and conduct
2 PMP as further described below when there is evidence (e.g,, sample results
reported as detected, but not quantified (DNQ) when the effluent limitation is
less than the method detection limit (MDL), sample results from analytical
methods more sensitive than those methods required by this Order, presence
of whole effluent toxicity, health advisories for fish consumption, results of
benthic or aquatic organism tissue sampling) thata priority pollutant is
present in the effluent above an effluent limitation and either:

a) A sample result is reported as DNQ and the effluent limitation is less than
the Reporting Level (RL); or '

b) A sample result is reported as “Not Detected” (ND) and the effluent
limitation is less than the MDL, using definitions described in Attachment A
and reporting protocols described in MRP section X.B.5.

The PMP shall include, but not be limited to, the following actions and
submittals acceptable to the Regional Water Board:

a) Anannual review and semi-annual monitoring of potential sources of the
reportable priority pollutant(s), which may include fish tissue monitoring
and other bio-uptake sampling;

b) Quarterly monitoring for the reportable priority pollutant(s) in the influent
to the wastewater treatment system;
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¢) Submittal of a control strategy designed to proceed toward the goal of
maintaining concentrations of the reportable priority pollutant(s) in the
effluent at or below the effluent limitation;

d) Implementation of appropriate cost-effective control measures for the
reportable priority pollutant(s), consistent with the control strategy; and

e) An annual status report that shall be submitted as part of the Annual
Facility Report due March 1stto the Regional Water Board and shall
include:

1) All PMP monitoring results for the previous year;
2) Alistof potential sources of the reportable priority pollutant(s);

3) Asummary of all actions undertaken pursuant to the control strategy;
and

4) A description of actions to be taken in the following year.
4. Construction, Operation and Maintenance Specifications

a. This Order (Attachment D, Standard Provision I.D) requires that the Permittee at
all times properly operate and maintain all facilities and systems of treatment and
control (and related appurtenances) that are installed or used by the Permittee to
achieve compliance with this Order. Proper operation and maintenance includes
‘adequate laboratory quality control and appropriate quality assurance '
procedures. ' yom o

b. The Permittee shall maintain an updated Operation and Maintenance (0&M)
Manual for the operational components of the Subregional System. The Permittee
shall update the 0&M Manual, as necessary, to conform to changes in operation
and maintenance of the Facility. The 0&M Manual shall be readily available to
operating personnel onsite and for review by state or federal inspectors. The
0&M Manual shall include the following.

i. Description of the Subregional System'’s organizational structure showing the
number of employees, duties and qualifications and plant attendance
schedules (daily, weekends and holidays, part-time, etc.). The description
should include documentation that the personnel are knowledgeable and
qualified to operate the Subregional System so as to achieve the required level

~ of treatment at all times.

ii. Detailed description of safe and effective operation and maintenance of
treatment processes, process control instrumentation and equipment.

iii. Description of laboratory and quality assurance procedures.

iv. Process and equipment inspection and maintenance schedules.
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V.

vi.

Description of safeguards to assure that, should there be reduction, loss, or
failure of electric power, the Permittee will be able to comply with
requirements of this Order.

Description of preventive (fail-safe) and contingency (response and cleanup)
plans for controlling accidental discharges, and for minimizing the effect of
such events. These plans shall identify the possible sources (such as loading

" and storage areas, power outage, waste treatment unit failure, process

equipment failure, tank and piping failure) of accidental discharges, untreated
or partially treated waste bypass, and polluted drainage.

5. Special Provisions for Municipal Facilities (POTWs Only)

a. Wastewater Collection Systems

i

Statewide General WDRs for Sanitary Sewer Systems

The Permittee has coverage under, and is separately subject to, the
requirements of State Water Board Order No. 2006-003-DWQ, Statewide
General WDRs for Sanitary Sewer Systems. As such, the Permittee provides
notification and reporting of SSOs in accordance with the requirements of
Order No. 2006-0003-DWQ and any revisions thereto for operation of its
wastewater collection system.

b. Industrial Pretreatment Provisions

i.

ii.

iii.

The Permittee shall be responsible for the performance of all pretreatment
requirements contained in title 40 of the Code of Federal Regulations (CFR)
Part 403 and shall be subject to enforcement actions, penalties, fines and other
remedies by the USEPA or other appropriate parties as provided in the CWA,
as amended (33 USC 1351 et seq.). The Permittee shall implement and enforce
its approved Wastewater Treatment Facility (WWTF) Pretreatment Program.
The Permittee’s approved WWTF Pretreatment Program is hereby made an
enforceable condition of this Order. USEPA may initiate enforcement action
against an industrial user for noncompliance with applicable standards and
requirements as provided in the CWA.

The Permittee shall enforce the requirements promulgated under Sections
307(b), 307(c),307(d) and 402(d) of the CWA. The Permittee shall cause
industrial users subject to Federal Categorical Standards to achieve compliance
no later than the date specified in those requirements or, in the case of a new
industrial user, upon commencement of the discharge.

The Permittee shall perform the pretreatment functions as required in 40 CFR
Part 403 including, but not limited to:
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(a.) Implement the necessary legal authorities as provided in 40 CFR
403.8(f)(1);

(b.) Enforce the pretreatment requirements under 40 CFR 403.5 and 403.6;

(c.) Implement the programmatic functions as provided in 40 CFR
403.8(f)(2); and

(d.) Provide the requisite funding and personnel to implement the
© pretreatment program as provided in 40 CFR 403.8(f) (3).

iv. The Permittee shall implement, as more completely set forth in 40 CFR 403.5,
the necessary legal authorities, programs, and controls to ensure that the
following incompatible wastes are not introduced to the treatment system,
where incompatible wastes are:

(a.) Wastes which create a fire or explosion hazard in the treatment works;

(b.) Wastes which will cause corrosive structural damage to treatment works,
" butin no case wastes with a pH lower than 5.0, unless the works is
specially designed to accommodate such wastes;

(c.) Solid or viscous wastes in amounts which cause obstruction to flow in
sewers, or which cause other interference with proper operation or
treatment works;

(d.) Any waste, including oxygen demanding pollutants (BOD, etc.), released

in such volume or strength as to cause inhibition or disruption in the
treatment works, and subsequent treatment process upset and loss of
treatment efficiency;

(e.) Heatin amounts that inhibit or disrupt biological activity in the treatment
works, or that raise influent temperatures above 40°C (104°F);

(f) Petroleum oil, non-biodegradable cutting oil, or products of mineral oil
origin in amounts that will cause interference or pass through;

(g) Pollutants which result in the presence of toxic gases, vapors, or fumes
within the treatment works in a quantity that may cause acute worker
health and safety problems; and

(h.) Any trucked or hauled pollutants, except at points predesignated by the
Permittee.

v. The Permittee shall implement, as more completely set forth in 40 CFR 403.5,
the legal authorities, programs, and controls necessary to ensure that indirect
discharges do not introduce pollutants into the sewerage system that, either
alone or in conjunction with a discharge or discharges from other sources:
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(a.) Flow through the system to the receiving water in quantities or
concentrations that cause a violation of this Order, or

(b.) Inhibit or disrupt treatment processes, treatment system operations, or
sludge processes, use, or disposal and either cause a violation of this
Order or prevent sludge use or disposal in accordance with this Order.

c. Sludge Disposal and Handling Requirements

i.

il

iii.

iv.

vi.

vii.

Sludge, as used in this Order, means the solid, semisolid, and liquid residues
removed during primary, secondary, or advanced wastewater treatment
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