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This document summarizes the Regional Board staff’s responses to all significant comments on the Tentative Order transmitted for public comments on October 13, 2000.  The Board received over 96 pages (not including attachments) of comments on this item from CLEAN South Bay, Water Keepers, Home Builders Association of Northern California, Silicon Valley Toxics Coalition, the Program as a collective, and all of the Co-permittees of the Program.  
Many comments address Provision C.9, which requires additional measures to assess and control specific pollutants.  The requirements to control pollutants of concern are intended to clarify and direct actions necessary to comply with the mandatory permit requirement that discharges shall not cause or contribute to violations of water quality standards.  The specific pollutants of concern (copper, nickel, mercury, diazinon, PCBs, sediment, dioxins, furans, chlordane, dieldrin, and DDT) are on the Clean Water Act §303(d) "impaired waterbodies list" as causes of impairment in water bodies that receive discharges covered by the permit.  Urban runoff discharged via municipal storm drains is a known or suspected source or conveyance of each of these pollutants of concern.  The revised Tentative Order provision on specific pollutants provides the municipalities Dischargers with the opportunity to define the pollutants relative source  and contribution to the listed waterbody impairment and to focus actions on controllable sources that they can control.

The comments received on our permitting strategy are similar to comments raised in the past and the subject of a petition currently under review at the State Board.  We stand by the municipal stormwater permit structure reflected in the Revised Tentative Order and the strategy that has evolved over the past decade.  The Management Plan and Performance Standards, which are integrated into the permit and are enforceable components of the permit, provide a thorough and realistic mechanism for control of pollutants in municipal stormwater discharges.
For brevity, many of the comments are paraphrased.  The Regional Board staff response follows each of the comments.
Morrison & Foerster, representing the Santa Clara Valley Urban Runoff Pollution Prevention Program

Morrison & Foerster comment 1

The Tentative Order is procedurally deficient.  Numerous State and federal procedural requirements have not been complied with.  The commenter identified specific concerns with respect to Provisions C.3 and C.8.  The basis or rationale for how its requirements (especially those contained in Provisions C.3 and C.8) were not calculated.  Nor has an effort been made to conduct the required analysis of their reasonableness, practicality, or calculated benefits and/or impacts.  The Tentative Order is “overly prescriptive”.

Response:

The Tentative Order is not procedurally deficient.  The commenter has asked about the basis and rationale for Provisions C.3 and C.8.  Provision C.8 (now C.9) is intended to clarify and direct actions necessary to comply with Receiving Water Limitation B.2 and Provision C.1.  The specific pollutants of concern, copper, nickel, mercury, diazinon, PCBs, sediment, dioxins, furans, chlordane, dieldrin, and DDT, are listed on the Clean Water Act §303(d) as causes of impairment in water bodies that receive discharges covered by the permit (as noted in finding 14).  Urban runoff discharged via municipal storm drains is a known or suspected source or conveyance of each of the pollutants of concern.  Finding 14 and Provision C.8 (now C.9) are an explicit enactment of Provision C.1.a wherein the Regional Board has determined that these discharges are causing or contributing to exceedances of water quality standards and the Dischargers are required to submit a report that describes BMPs that are currently being implemented and additional BMPs that will be implemented to prevent or reduce any pollutants that are causing or contributing to the exceedance of water quality standards.  Provision C.8 (now C.9) provides the Dischargers with the opportunity to define their relative cause and contribution to the listed impairment and to focus actions (BMPs) on controllable sources that they can control.  It also provides some guidance but allows the dischargers to self-determine their actions.  Furthermore, Provision C.8 (now C.9) was developed through the stakeholder process described in Finding 5 that provided considerable opportunity for discussion of its scope, details, and justification.

We disagree with the comment that Provision C.8 (now C.9) is overly prescriptive.  We have presented the Dischargers with broad goals, and, although Provision C.9 focuses the Dischargers on specific concerns, the Dischargers retain latitude in how they meet the goals.  Provision C.9 provides the Dischargers with the opportunity to define their relative cause and contribution to the listed impairment and to focus actions (BMPs) on controllable sources that they can control.  Our TMDL development strategy is based on providing opportunity to dischargers to identify and evaluate what actions are appropriate relative to their cause or contribution to the impairment.  We recognize that there are other sources that may be larger contributors and will take appropriate action via the development and implementation of the TMDL.  This provision puts the Dischargers roles and responsibilities into perspective and only requires them to control controllable sources through self-determined mechanisms and time schedules.

The commenter also raises the same concerns with respect to Provision C.3.  The standards at issue in Provision C.3 are set forth in Provision C.3.b.  Provision C.3.b is undergoing major revision in response to comments received and the need to address the "Cities of Bellflower, et. al." decision by the State Board (State Board Order No. 2000-11).  These revisions will be re-noticed in the near future, supplemental comments will be taken, and staff will address all comments relating to Provision C.3.b at that time.  While the revision of C.3.b is pending, the revised draft Tentative Order retains the existing permit performance standard on New Development treatment measures from the 1995 permit, which are set forth in Provision C.3.a.
Morrison & Foerster comment 2
A Basin Plan Amendment is required for imposing new development and construction requirements as contained in C.3.

Response: 

This comment concerns Provision C.3.b.  See response to Morrison & Foerster comment 1.

Morrison & Foerster comment 3

Provision C.3 exceeds the MEP standard.

Response:

This comment concerns Provision C.3.b.  See response to Morrison & Foerster comment 1.

Morrison & Foerster comment 4
Provision C.3 imposes overlapping and duplicate administrative burdens on local governments; its timetables ignore the way in which local governments work.

Response:

This comment concerns Provision C.3.b.  See response to Morrison & Foerster comment 1.

Morrison & Foerster comment 5
 
Provision C.3 is technically unsound and requirements are being imposed without regard to numerous technical factors that bear directly on the question of whether requirements will have material effect on water quality.

Response:

This comment concerns Provision C.3.b.  See response to Morrison & Foerster comment 1.

Morrison & Foerster comment 6
Provision C.3 lacks a nexus with any specified water quality problems.

Response:

This comment concerns Provision C.3.b.  See response to Morrison & Foerster comment 1.

Morrison & Foerster comment 7

The permit’s mercury requirements are premature because no TMDL has been issued.  The Regional Board should not circumvent its prior statements or its legal obligations under the APA and CEQA by imposing mercury requirements in this permit in anticipation of what might be contained in a TMDL.

Response:

We disagree that the permit’s mercury requirements are premature.  The fact that the Board has not yet adopted a TMDL for mercury does not relieve the Board of the requirement under 40 CFR 122.44(d)(1) that it must condition the permit so as to achieve water quality standards including State narrative criteria.  Provision C.8 (now C.9) is intended to clarify and direct actions necessary to comply with Receiving Water Limitation B.2 and Provision C.1.
We also disagree with the contention that this requirement is in conflict with previous Regional Board statements regarding TMDL implementation.  At its June 21, 2000 hearing, the Regional Board stated that it supported the staff recommendation to proceed with development of a TMDL implementation plan, but the Board did not state that it would not exercise its responsibility to include water-quality based requirements in NPDES permits.  This has been demonstrated by Regional Board adoption of other NPDES permits with mercury requirements since June 2000.
Furthermore, our TMDL development strategy is based on providing opportunity to dischargers to identify and evaluate what actions are appropriate relative to their cause or contribution to the impairment.  We recognize that there are other sources that may be larger contributors and will take appropriate action via the development and implementation of the TMDL.  This provision puts the Dischargers roles and responsibilities into perspective and only requires them to control controllable sources through self-determined mechanisms and time schedules.  Other interested parties have contended that the scope of actions envisioned in the provision should be implemented immediately.  We agree with this in part.  Many of these actions are already being implemented by municipalities in the San Francisco Bay area, and the provision states that the Dischargers should implement early actions.
We also disagree with the comment that the Regional Board is circumventing its legal obligations under APA and CEQA by imposing mercury requirements in this permit.  The Board’s action on this permit is exempt from the requirements of both statutes.  The Administrative Procedure Act does not apply pursuant to Government Code section 11352.  The Board’s action is also exempt from CEQA under Water Code section 13389.
Morrison & Foerster comment 8
The permit’s mercury requirements “place a disproportionate burden on the Program’s members in terms of addressing mercury pollution in the Bay”.

Response:  

As noted above, Provision C.8 (now C.9) is intended to clarify and direct actions necessary to comply with Receiving Water Limitation B.2 and Provision C.1.  Furthermore, counter to the contention that this requirement is in conflict with previous Regional Board statements regarding TMDL implementation, our TMDL development strategy is based on providing opportunity to dischargers to identify and evaluate what actions are appropriate relative to their cause or contribution to the impairment.  We disagree that the permit’s mercury requirements will disproportionately burden the Program’s members.  We recognize that there are other sources that may be larger contributors and will take appropriate action via the development and implementation of the TMDL.  This provision puts the Dischargers’ roles and responsibilities into perspective and only requires them to control controllable sources through self-determined mechanisms and time schedules.
Morrison & Foerster comment 9
The permit may not impose requirements concerning pesticide use by entities outside the control of the Program members.  The Basin Plan only requires that dischargers address “controllable sources” of pollutants.

Response:

We recognize that municipalities cannot completely control all sources of pesticides in their communities due to legal constraints.  However, the Dischargers are responsible for pollutants in their discharges, and they should be and can be expected to take actions short of direct regulatory control (such as outreach and education) for sources outside of municipal operations.  In fact, municipalities are already implementing many such actions.  This provision would not require the Dischargers to take any action they do not have control over and is consistent with Basin Plan requirements and all guidance that we have provided.

Morrison & Foerster comment 10
The permit’s pesticide requirements “place a disproportionate burden on the Program’s members.”  The municipalities have already instituted programs to control their contribution of pesticides to urban runoff and the new requirements are unnecessary.  The Regional Board, rather than the municipalities, should work directly with USEPA and DPR to address pesticide use and sale issues.

Response:

The requirements do not pose an unnecessary burden on the Dischargers.  Conversely, the pesticide provision gives the Dischargers a realistic framework within which to work along with parties such as USEPA and the California Department of Pesticide Regulation to identify and implement action to control sources of pesticides within their jurisdictions.  The pesticide provision is also consistent with our TMDL development strategy in that it provides Dischargers the opportunity to identify and evaluate what actions are appropriate relative to their cause or contribution to the impairment.  Regional Board staff are already implementing the suggestion to work directly with the USEPA and California Department of Pesticide Regulation to address the sale and use of pesticides.  The Tentative Order requirements for municipal actions are intended to complement and enhance actions by these agencies.



Morrison & Foerster comment 11

Some parties may contend that the pesticide requirements should be made more stringent and should be modeled after the San Francisco Pesticide policy.  The Tentative Order as written does not provide for adequate time for implementation of a pesticide plan.

Response:

This comment was submitted as a defense against comments requesting more specific and stringent controls on pesticides (see WaterKeepers comment 12 below).  The revised Tentative Order does not require adoption of the City of San Francisco’s Pesticide Policy, therefore we do not need to respond to the first point of this comment.  However, please note that we do find San Francisco’s Pesticide Policy to be a viable alternative that should be considered by the Dischargers, contrary to the claim made in the comment.

The proposed timeline in the Tentative Order (March 1, 2001) for submittal of the Pesticide Plan has been changed to July 1, 2001 in the revised Tentative Order.  Actions required to develop and implement the Pesticide Plan should be already under way and reflect specific comments that we submitted to the Dischargers in June 2000 regarding our review of their FY 2000/01 Pesticide Management Workplan.  Also lessons learned from San Francisco’s effort should expedite efforts of the Dischargers.  The Dischargers need not establish a policy to comply with the requirements of this provision.  However, they need to consider such a policy in the development and implementation of the required Pesticide Plan.  The Pesticide Plan can also include tasks and schedules to address unresolved issues that require more time.

Morrison & Foerster comment 12
The requirements in Provision C.8.f concerning PCBs and dioxins reflect sources beyond control of municipalities and are premature because the permit precedes completion of TMDLs.

Response:

Municipalities are responsible for pollutants in their discharges, and they should be and can be expected to take actions whether they are the source or the conveyor of the pollutant.  As part of their baseline program, the Dischargers are expected to control discharges to their storm drain systems from industrial and commercial sources and have asserted that they have adequate legal authority to do so.  Furthermore, municipalities may themselves be sources of PCBs and dioxin-like compounds in that municipal properties or right of ways may have historical uses or spills of PCBs.  Municipal storm drain systems may also be sources do to materials in them.  Regardless of such circumstances, the requirements of the provision provide municipalities the opportunity to identify and distinguish sources that they have responsibility for and or can control.
We disagree that the Provision’s requirements are premature.  The fact that the Board has not yet adopted a TMDL for PCBs and dioxins does not relieve the Board of the requirement under 40 CFR 122.44(d)(1) that it must condition the permit so as to achieve water quality standards including State narrative criteria.  The monitoring, source identification, and control measure identification and implementation actions called for by the provision are intended and designed to aid the development of TMDLs in a manner that accounts for both the responsibilities and limitations of the municipalities.
Morrison & Foerster comment 13

Recommend two additional findings to provide a better linkage between provisions C1 and C8.  Additions to Findings 13 and 20 are recommended.

Response: 

The revised Tentative Order includes the proposed additions.

Morrison & Foerster comment 14

The permit does not need to be more prescriptive with mass limits and/or numeric targets.

Response:


Comment noted.
Morrison & Foerster comment 15
The permit’s monitoring provision does not need to address AB 1429.

Response:


The Revised Tentative Order’s monitoring requirements are not based on AB 1429.
WATERKEEPERS

WaterKeepers comment 1

The municipal permit should contain “clear, measurable goals and criteria,” while the proposed permit “generally mandates the creation of a bureaucracy to develop guidelines, write reports, evaluate programs – all of which result in delays to action…and ultimately failure to protect our water quality.”  We remain amazed at the sheer bulk of documentation that is generated by the previous permit and understand that much of it has never been fully reviewed by Board staff.

WaterKeepers comment 2

We ask that the Board institute a new paradigm for regulating municipal storm water:

· Leave Board Staff to write the permits, not the permittees;

· Include measurable benchmarks in stormwater permits so that success or failure can be evaluated; and

· While it’s reasonable to leave discretion to the permittees in how to comply with stated goals, the goals themselves must be set by the Board and not delegated to the dischargers.

Response to comments 1 and 2:

We have worked with the Co-permittees for over a decade to develop the management plan based municipal permit structure.  The Management Plan and included Performance Standards, which are integrated into the permit and are enforceable components of the permit, are “clear, measureable goals and criteria” for compliance, and we believe that the Revised Tentative Order moves further towards this.  This program does generate many documents, but we review and address them.

We recognize that by design the management plan based municipal permit structure is currently very reliant on performance standards and control actions that are self-determined by the Co-permittees.  However, the permit requires the Co-permittees to regularly demonstrate that their performance standards and associated control actions result in the control of pollutants in discharges to the maximum extent practicable.  Also, the performance standards and associated control actions are still subject to review and modification by the Regional Board.

The performance standards and associated control actions provide measurable and enforceable benchmarks and goals for evaluation of progress, success or failure and, as such, permit compliance.  The issue at hand is not to increase the enforceability of the permit.  Rather, it is to review and enforce performance standards and implementation of associated control actions.

WaterKeepers comment 3

The permit fails to include mass limits which are required by 40 CFR section 122.45(f).

Response:

Numerical mass limits are not appropriate for this Order at this time, for the same reasons that concentration limits or any type of numerical effluent limits are not appropriate.  Neither numeric effluent limits nor mass limits is required by federal law in stormwater permits.  (See Defenders of Wildlife v. Browner (9th Cir. 1999) 191 F.3d 1159.)  In lieu of numeric mass limits, the Order has narrative requirements to control pollutants, and actions necessary to comply with the narrative requirements will result in limiting the mass of pollutants discharged.  This regulatory policy position is stated in Finding 21 of the revised Tentative Order.  The Dischargers demonstrate compliance by applying appropriate BMPs to the maximum extent practicable, with the goal of achieving Water Quality Standards.  In accordance with Provisions C.1 and C.8 (now C.9) and Finding 14, the Dischargers are required to submit reports to the Regional Board on exceedances of Water Quality Standards (WQS) for copper, nickel, mercury, PCBs, dioxin-like compounds, certain pesticides, and sediment that describe BMPs currently being implemented and additional BMPs that will be implemented to prevent or reduce the above listed pollutants that may be causing or contributing to the exceedance of WQSs (Provision C.8, now C.9).  The reasons why it is not feasible to establish numerical effluent limitations are also discussed in detail in SWRCB Order Nos. WQ 91-03 and 91-04.
The issue of mass limits on stormwater discharges is compounded by the basic nature of stormwater discharges.  The dominant factor that influences total volume and volumetric flow rate of stormwater discharges is rainfall amount, which is inherently variable and uncontrollable.  Consequently, there is no means to relate mass of pollutants discharged to a measure of operation of a stormwater discharge control measure.

WaterKeepers comment 4
The permit’s new development and redevelopment standards (1) fail to comply with MEP standards already established by other municipalities, and (2) are inconsistent with federal rules.  We object to the significant tax dollars and city staff time lost in creating a new stakeholder process to re-hash a policy that is now the standard.

Response:
The standards at issue are set forth in Provision C.3.b.  Provision C.3.b is undergoing major revision in response to comments received and the need to address the "Cities of Bellflower, et. al." decision by the State Board (State Board Order No. 2000-11).  These revisions will be re-noticed in the near future, supplemental comments will be taken, and staff will address all comments relating to Provision C.3.b at that time.  While the revision of C.3.b is pending, the revised draft Tentative Order retains the existing permit performance standard on New Development treatment measures from the 1995 permit, which are set forth in Provision C.3.a.
WaterKeepers comment 5

The performance standard for new development is inconsistent with applicable federal regulations governing impaired waters, in that it allows “new sources” of impairing contaminants into an already impaired waterbody.  New developments must review the feasibility of including in their designs features that would eliminate any discharge of storm water or otherwise eliminate the presence of diazinon, copper, mercury and other potentially impairing pollutants in storm water flowing off the site.

Response:
This comment concerns Provision C.3.b.  See response to WaterKeepers comment  4.

WaterKeepers comment 6

The permit fails to include legally required and urgently needed monitoring provisions.  Lack of specificity in the monitoring provisions is unlawful.

Response:
We disagree.  Provision C.7 of the Tentative Order requires the annual submittal and implementation of a Monitoring Program Plan in accordance with 40 CFR §122.44(i) and §122.48, which demonstrates the effectiveness of the Stormwater Management Plan and accordingly, demonstrates compliance with the conditions of the permit.  In addition, Provision C.7 also requires a Multi-Year Receiving Waters Monitoring Plan to complement the existing monitoring program.  Rather than requiring specific types, locations, and frequencies of monitoring activities, this provision establishes objectives for implementing the Monitoring Program Plan.  This is intended to provide flexibility and efficiency in determining specific monitoring activities while establishing a basis for determining effectiveness of monitoring activities.

WaterKeepers comment 7
Monitoring provisions are needed to evaluate compliance and mass loading.  The commenter refers to the City of Long Beach’s monitoring requirements.  Monitoring requirements should clearly outline a plan for assessing mass loads.  The monitoring requirements are overly broad and fully realizing any single one of them will challenge municipal resource limits.  Municipal dischargers cannot monitor for every pollutant everywhere.

Response:

Again, Provision C.7 of the Tentative Order requires the annual submittal and implementation of a Monitoring Program Plan in accordance with 40 CFR §122.44(i) and §122.48, which demonstrates the effectiveness of the Stormwater Management Plan and accordingly, demonstrates compliance with the conditions of the permit.  In addition, Provision C.7 specifically states that the Monitoring Program shall result in characterization of representative drainage areas and stormwater discharges, including land-use characteristics, pollutant concentrations, and mass loading.
Rather than specifying monitoring stations and pollutants as was done in the City of Long Beach’s permit the revised Tentative Order requires submittal of an annual monitoring plan within which the Dischargers are expected to identify and justify representative sampling locations, frequencies and methods, suite(s) of pollutants to be analyzed, analytical methods, and quality assurance procedures.  Dischargers may also consider alternative monitoring methods and collaborative efforts with other dischargers.  As such, the municipalities are not expected to conduct all monitoring activities nor the same activities everywhere, every year.  Overall, we expect to gain more monitoring data for compliance evaluations, including assessing mass loads at a cost and burden less than what could be realized by more prescriptive requirements.

WaterKeepers comment 8

Monitoring requirements should include a thorough analysis of sediment toxicity in the dischargers’ receiving waters.

Response:

Provision C.7 specifically states the Monitoring Program shall result in assessment of existing or potential adverse impacts on beneficial uses caused by pollutants of concern in stormwater discharges, including an evaluation of representative receiving waters.

WaterKeepers comment 9
The permit inappropriately delegates permitting authority from the Board to the Executive Officer and even to the Dischargers:  The permit attempts to expand the types of modifications that can be issued without resorting to a formal permitting process (Provision C.11, now C.12).  Each provision that leaves the formulation of a discharge requirement to the dischargers, subject solely to approval of the executive officer, fails to recognize the Regional Board’s authority.  Several sections of the permit allow permittees to develop goals and benchmarks for compliance.

Response to comment 9:
The permit does not inappropriately delegate permitting authority to the Executive Officer.  Minor modifications of the permit can appropriately be made with the Executive Officer approval, as specified in Provision C.12.  Major changes in the permit require amendment of the NPDES permit, with appropriate public notice, and would require a vote of the Regional Board.
WaterKeepers comment 10

Pesticide provisions should require actual use reductions and phase out organophosphate pesticides.  The permit should require permittees to achieve reductions in the use of pesticides demonstrated by San Francisco.  Provisions regarding non-municipal pesticide use should be more protective and should respect federal prohibitions on new sources of impairing pollutants.

Response:

The goal of the Provision C.8.d (now C.9.d.) requirements is to eliminate impairment of urban creeks caused by toxic levels of pesticides, particularly diazinon, an organophosphate.  Accordingly, compliance with Provision C.8.d (now C.9.d) would require reduced use and phase-out of pesticides that cause surface water toxicity.  To be more clear, Provision C.8.d (now C.9.d) has been revised to include commitments to reduce use, phase-out, and ultimately eliminate use of pesticides that cause impairment of surface waters.  There is a possibility that use of pesticides that do not pose a threat to water quality could increase, but compliance with Provision C.8.d (now C.9.d) would prohibit increased use of pesticides that cause water quality impairment.

The City of San Francisco’s Pesticide Policy and success in reducing use of organophosphate pesticides provide a model that may be followed and a possible benchmark for measuring success and compliance with Provision C.8.d (now C.9.d).  Also, lessons learned from San Francisco’s effort should expedite Dischargers’ efforts.  However, it would be premature to assert more specific conditions in the permit at this time.

WaterKeepers comment 11
The permit should limit private use of pesticides to the maximum extent practicable.

Response:

The Regional Board does not have authority to regulate private use of pesticides.  Furthermore, the California Department of Pesticide Regulation has successfully intervened and stopped past attempts by municipalities to regulate use of pesticides by private parties on the grounds that municipalities lack authority.

WaterKeepers comment 12
Waterkeepers strongly supports provisions to assess PCB loading to the South Bay and identify urban sources.

Response:

Comment noted.

WaterKeepers comment 13

The mercury control program should identify MEP and mandate it.

Response:

The Control Program for Mercury required by Provision C.8.c (now C.9.c) requires implementation of a mercury pollution prevention plan that reflects the current state of knowledge of sources of mercury in urban areas and opportunities to control them.  Therefore, we assert that the mercury control program does mandate MEP.

CLEAN Southbay

Clean South Bay comment 1
Findings 5 and 6 – “Table 3, Urban Runoff Permit Reissuance Work Group, Box 3, Summary of Continuous Improvement items (6/23/00)” was one product of the Regulatory subgroup that attempted to "identify, prioritize, and resolve issues ...” described in Finding 5.  Please expand Finding 6 to memorialize Table 3 as a part of the Management Plan.

Response:

We strongly agree that Table 3 has on-going importance.  Table 3 will be one point of reference when Regional Board staff review the Program’s and co-permittees’ annual workplans, to ensure that the “Continuous Improvement Items” are integrated into each years’ work activities.  To date continuous improvement lists have not been included in the Management Plan, and therefore Dischargers and Regional Board staff are accustomed to looking to other sources for such ongoing and frequently-modified lists.  For these reasons, we chose not to memorialize Table 3 as part of the Management Plan within the permit as suggested.

Clean South Bay comment 2
Finding 13-f (now 14.f) - Rewrite to clarity first sentence: "Some baseline, Phase I and Phase 2 actions ... “ and end of last sentence:  “...coordinate and assist baseline, Phase 1 and Phase 2 actions..”

Response:
Agreed.  The Tentative Order has been revised accordingly.

Clean South Bay comment 3
Finding 16 (now Finding 17) on New Development- first paragraph first sentence, add “remodel”; second paragraph first sentence, delete “new” from new development;  third paragraph last sentence, also need incentives for small developments and individual projects- if we are to eventually ever going to make a difference it will have to be one remodel at a time.  See TREES for examples.  (See also comment #16 on Provision C.3.)  Basically need the findings and provisions to provide a definition that “development” is a term inclusive of new development, formal and informal redevelopment, and remodels.

Response:

The Finding at issue concerns Provision C.3.b.  Provision C.3.b is undergoing major revision in response to comments received and the need to address the "Cities of Bellflower, et. al." decision by the State Board (State Board Order No. 2000-11).  Finding 17 will be revised as needed during this process.  These revisions will be re-noticed in the near future, supplemental comments will be taken, and staff will address all comments relating to Provision C.3.b at that time.  While the revision of C.3.b is pending, the revised draft Tentative Order retains the existing permit performance standard on New Development treatment measures from the 1995 permit, which are set forth in Provision C.3.a.
Clean South Bay comment 4


Finding 22 (now 23) - Please expand the Finding to describe RWQCB intent to work with the Dischargers and SCBWMI during this Permit period to implement the Regional Monitoring and Assessment Strategy and the Stream Protection Policy/Strategy and Revised "Staff Recommendations.”  Also, we are still looking for engagement with citizen-based/volunteer monitoring and community involvement.

Response:

We concur with the comment in concept and have modified Finding 22 (now 23) to include stream protection and regional monitoring.  The Regional Board’s Regional Monitoring and Assessment Strategy, Stream Protection Policy/Strategy, and “Staff Recommendations” are not considered to be fully developed guidance at present.  Board staff plans to work with the Program to incorporate these guidance documents in the future as appropriate.  Citizen-based monitoring is included in the findings for Provision C.8 (now C.9).

Clean South Bay comment 5

Finding 24 (now 25)- Need to consider appropriate engagement with Valley Transportation Authority (especially about transportation control measures and reduction in impervious surfaces (i.e. in Copper Action Plan and new/redevelopment)) and with Mid-peninsula Regional Open Space District and Santa Clara County Open Space Authority (especially about sediment and erosion control and pesticides).  [Possibly OK although other agencies are actually not mentioned, see C.8.g pages 29-30] and pesticide use [not mentioned in C.8.d.ii or iii pages 27-28, (now C.9)].

Response:

Provision C.8.d (now C.9.d) has been modified to address this comment and now requires Dischargers to include special district operations in the Pesticide Plan to the full extent of each Discharger’s authority.  Beyond that, we believe the Valley Transportation Authority, Mid-peninsula Regional Open Space District, and Santa Clara County Open Space Authority are very different entities then the existing Co-permittees and may not work well in the existing permit structure.  The referenced entities will require a stormwater permit under Phase II of the stormwater rules in 2003, and Regional Board staff is investigating the most efficient means to accomplish this.  Regional Board staff will encourage the Co-permittees to explore cooperative arrangements with these entities that could lead to stormwater quality improvement.

Clean South Bay comment 6

Provision A - Please replace first sentence with first sentence of existing Permit, Provision A.1: “The Dischargers shall, with their respective jurisdictions effectively prohibit the discharge of non-storm water (materials other than storm water) into their storm drain systems and watercourses." Needed for- consistency 'With Watershed Management Measures and continuing support for Santa Clara Basin Watershed Management Initiative.

Response:

Agreed.  The Tentative Order has been revised accordingly.
Clean South Bay comment 7

Pursuant to the existing Permit and Provision C.1.a of the Tentative Order, the RWQCB should trigger the C.1.a Provision and reach agreement with the Dischargers on the submittal of the necessary reports (NOT waiting for 9/01/01).  See Finding 13 (now 14) - need to clarify C.1.a says “or earlier" than 9/01/01 but Permit says "later” for dioxins and furans 3/1/03 and 7/l/04 and mercury 3/1/02.

Response:

This comment refers to the schedules for the Dischargers’ submittal of reports on specific pollutants, and specifically asks why the permit allows more time for dioxins and furans, as compared to mercury.  Provision C.1 states that upon a determination that discharges are causing or contributing to an exceedance of an applicable water quality standard (such as is the case for the pollutants cited in Finding 13 (now 14)), the Discharger(s) shall promptly … submit a report to the Regional Board that describes BMPs that are currently being implemented and additional BMPs that will be implemented to prevent or reduce any pollutants that are causing or contributing to the exceedance of water quality standards.  Provision C.1 also states that the report may be incorporated in the annual update to the Management Plan unless the Regional Board directs an earlier submittal, and that the report shall include an implementation schedule.  The schedule inferred by Provision C.1 (the annual update to the Management Plan) is intended to apply to findings of exceedances that occur during the term of the Permit.  Provision C.8 (now C.9) complements Provision C.1 by providing clarity and direction for specific pollutants of concern.  The Provision C.8 (now C.9) schedules for reports for mercury, dioxins, and furans extend beyond the first update to the Management Plan (September 1, 2001); these schedules reflect the current state of knowledge of issues relative to these pollutants, current efforts, and TMDL needs and priorities.

Clean South Bay comment 8


Provision C.2.b - Please expand description of Performance Standards to include measures of effectiveness or measures for evaluation of effectiveness.

Response:

Agreed.  The Tentative Order has been revised accordingly.
Clean South Bay comment 9


Provision C.2.b - Include notation that the 9/1/04 annual Management Plan submittal may serve in part as the reapplication for the next Permit.

Response:

Agreed.  The Tentative Order has been revised accordingly.

Clean South Bay comment 10

Provision C.3.ai.8- add “and maintenance” to the last sentence.

Response:

Agreed.  The Tentative Order has been revised accordingly.
Clean South Bay comment 11

Footnote 6-delete “new” from new development.  See comment #3, above.

Response:

This comment concerns Provision C.3.b.  See response to Clean South Bay comment 3.

Clean South Bay comment 12

Provision C.3.b- fix the sentence that starts “Following the approval During the development…”.

Response: 

This comment concerns Provision C.3.b.  See response to Clean South Bay comment 3.

Clean South Bay comment 13
Provision C.3.b.ii.5 – Need an inventory of riparian and wetlands areas (refer to “sensitive areas” in “Staff recommendation” (4/94)  Probably should link with SCWMI assessments.)  Could add this to WMM page 31, provision C.9.c.i.

Response:

This comment concerns Provision C.3.b.  See response to Clean South Bay comment 3.

Clean South Bay comment 14

Provision C.3.b.ii.7 – delete “new” or include redevelopment.

Response:

This comment concerns Provision C.3.b.  See response to Clean South Bay comment 3.

Clean South Bay comment 15
Provision C.3.b.iv – consider how to incorporate the “design storm” from the September 13 draft in the permit now (except change 90% to 80% or 85%) and offer flexibility to suggest equivalent alternative.

Response:

This comment concerns Provision C.3.b.  See response to Clean South Bay comment 3.

Clean South Bay comment 16
Provision C.3.b.viii – As noted in #3, since the Valley is essentially “built out” we are going to have to make our adjustments one remodel at a time.  In addition to calling for each discharger to “develop a minimum project size,” specifiy something like “a size which is inclusive of the largest 80% of projects, as defined by impervious surface area, actually permitted by the dischargers’ agency during the past 12 months.”  Also, please specify something like “any redevelopment or remodel project that increases the size of the structure or its impervious surface by 10% or more” will be subject to the Provision.

Response:

This comment concerns Provision C.3.b.  See response to Clean South Bay comment 3.

Clean South Bay comment 17
Provision C-5 (now C.6) - Consistent with Finding 6, provide by 3/1/01 work plan submittal an Implementation Plan for the Vision submitted with the Reapplication and for the Continuous Improvement items in Table 3 developed by the Regulatory subgroup (see comment #1 an Findings 5 and 6, above) that will complete all elements in time for an effectiveness evaluation and continuous improvement recommendations to be included in the next NPDES Permit reapplication package.  This suggestion can also be incorporated in Provision C.9 (now C.10) for Watershed Management Measures.
Response:

We agree with this comment in principle and have modified the Tentative Order accordingly.

Clean South Bay comment 18

Provision C.5 (now C.6) regarding annual reports-  The “interest” in annual report submittals is that they be available in time for interested parties and the RWQCB staff to review and comment in time for suggestions to be included in the upcoming budget and workplan submittals for the following fiscal year.  For the Program and the larger Co-permittees, due dates are as early as October 1st.  Accordingly, perhaps we should consider offsetting from the fiscal year for the annual report of work accomplished.  Perhaps report on accomplishments from May 1 to April 30 and submit the report August 1.  (Today reports cover 7/1 to 6/30, due 9/1).

Response:

Comment noted.  Regional Board will continue to work with Co-permittees to improve the timing of submittals and subsequent comments.

Clean South Bay comment 19

Provision C.6, if BRMS participation is chosen, need clear tracking and accountability for timely action with review and approval by the Executive Officer.

Response:

We concur and have modified the Tentative Order accordingly.

Clean South Bay comment 20

Provision C.6.a (now C.7.a) - Clarify linkage with SCBWMI assessments (C.9, now C.10).  Still looking for engagement with citizen-based/volunteer monitoring and community involvement.

Response:

We have modified the Tentative Order (Provision C.7.a.) in response to this comment.

Clean South Bay comment 21

Provision C.8 (now C.9) a and b- CAP/NAP Detailed comments- the new tables basically still need detailed scrutiny for timing and accountability.  Add tables for Phase 1 and 2.  (See previous comment, #1, for a suggestion about how to deal with Table 3 and how to get accountability into continuous improvement for everything- not just Cu/Ni).  Add equivalent to POTW Provision 1 to require submittal of annual progress reports to SCBWMI BMM/REG for both Cu & Ni.

Response:

This comment refers to the Copper and Nickel Control Action Tables contained in Appendices B and C, respectively, of the Revised Tentative Order.  The Baseline, Phase 1, and Phase 2 portions of the tables have been revised to clarify timing and accountability.

Clean South Bay comment 22

Need a provision for an integrated plan with the POTWs for CB-17, 18, 20 re impairment, fate and transport, and conceptual model updates.  Quote the new POTW permit provision 7 text for relevant Watershed Management Initiative Support and collaboration.

Response:

CB-17, CB-18, and CB-20 Implementation Mechanism sections of the Baseline Control Action Table have been revised to reflect Dischargers’ collaboration with the municipal wastewater dischargers and support for the SCBWMI.
Clean South Bay comment 23

Provision C.8.e.ii and iii (now C.9.d.ii and iii) – Need a provision for including other agencies like the open space districts and VTA.  What is the current thinking about schools?
Response:

In response to this comment Provision C.9.d.i has been modified to require Dischargers to include schools and special district operations in the Pesticide Plan to the full extent of each Discharger’s authority.  Provision C.9.d.ii has been modified to clarify that schools and special district operations are among the other pesticide users to be addressed in the Pesticide Plan.

Clean South Bay comment 24

Provision C.8.f (now C.9.f), top paragraph: why are both the dioxin implementation dates 2004 instead of 2003?

Response:

The dates in the provision for dioxins have been corrected as follows:  

C.8. (now C.9) f.ii  -  The plan to “Identify control measures ... shall be submitted by March 1, 2003 as in the Tentative Order; implementation of the plan shall begin no later than July 1, 2003, not 2004 as in the Tentative Order.  2004 was a mistake; the intent was to submit a plan by March 1 and begin its implementation by July 1 of the same year.

C.8.(now C.9) f.iv  -  The plan to “Implementation actions ... shall be submitted by March 1, 2004 not 2003 as in the Tentative Order; implementation of the plan shall begin no later than July 1, 2004 as in the Tentative Order.  2003 was a mistake; the intent was to submit a plan by March 1 and begin its implementation by July 1 of the same year.
Clean South Bay comment 25

Provision C.8.(now C.9) g- Sediment.  Consider calling on SCVWD to develop a Channel Maintenance Performance Standard that emphasizes avoidance of siltation at the top of the watershed so they can reduce silt removal maintenance (and associated risk of over banking) downstream.  Table 3 (C-10) calls for evaluation of need in FY 01-02.

Response:

This comment does not refer to the revised Tentative Order.  However, we concur with this recommendation and will look for the Channel Maintenance Performance Standard in the District’s Fiscal Year 2001-2002 Work Plan.

Clean South Bay comment 26

Provision C.8.(now C.9) g.b - Please provide a Provision like SM-STOPPP C.9.b.& C.11 - [add "avoidance" re removal of large woody debris and in-channel live vegetation.]

Also add: d) environmental permitting for rural public works activities; and e) a plan and timeline for training other appropriate agencies and special districts in Santa Clara Valley (such as, Mid-peninsula Regional Open Space District, Santa Clara County Open Space Authority, State Parks) and other Co-permittees on "all of the above". (shouldn't “trails" be part of this too? - equivalent to SM-STOPPP C.11).
Response:

Sufficient information and rationale have been gathered to support San Mateo’s (STOPPP) rural public works activities, therefore, it appears to be appropriate to include a similar requirement in the Santa Clara Valley permit in order to comply with MEP.  The Tentative Order has been modified in response to this comment.

Clean South Bay comment 27
Provision C.15 (now C.16) - Consider "This Order expires on June 15, 2005.”  Again, the "interest" is in having a Reapplication ahead of the work plan and budget submittal for the first year of the new permit, and having the Permit adopted prior to the start of that fiscal year.  The June date does both.  Alternatively (or in addition), make a Finding and Provision about RWQCB staff intent to work with the Dischargers, BASMAA and interested Parties on a Regional Municipal General Permit to be available as a renewal option at the expiration of this Permit period.
Response:

We will attempt to deal with the timing issue by extending the permit expiration date when the permit is reopened in the near future to address further changes to Provision C.3.b.

Clean South Bay comment 28

Provision C.8.e.iii. (now C.9.d.iii).  Need date for pesticide TMDL.

Response:

The provision has been modified to reflect our current schedule for establishing the TMDL. 

Clean South Bay comment 29

Need a reality check on the due dates in the Order - is too much planning expected too fast to be assured of quality products during the first year of the Permit?  Are submittals staged to allow timely and adequate review and approval by Regional Board staff and Executive Officer?
Response:

We have modified some due dates in an attempt to address this comment.

Palo Alto

Palo Alto comment 1

It is not possible to prepare and implement the C.3 new development design standards in 15 months?

Response:

The standards at issue are set forth in Provision C.3.b.  Provision C.3.b is undergoing major revision in response to comments received and the need to address the "Cities of Bellflower, et. al." decision by the State Board (State Board Order No. 2000-11).  These revisions will be re-noticed in the near future, supplemental comments will be taken, and staff will address all comments relating to Provision C.3.b at that time.  While the revision of C.3.b is pending, the revised draft Tentative Order retains the existing permit performance standard on New Development treatment measures from the 1995 permit, which are set forth in Provision C.3.a.
Palo Alto comment 2

We currently do not have the staff to implement new design standards as described in C.3.

Response:

This comment concerns Provision C.3.b.  See response to Palo Alto comment 1.

Cupertino
Cupertino comment 1

The City wishes to express concern over the time frames recommended in Provision C.3.  We propose a twelve month extension to the dates listed in the Tentative Order.

Response:

The time frames at issue are set forth in Provision C.3.b.  Provision C.3.b is undergoing major revision in response to comments received and the need to address the "Cities of Bellflower, et. al." decision by the State Board (State Board Order No. 2000-11).  These revisions will be re-noticed in the near future, supplemental comments will be taken, and staff will address all comments relating to Provision C.3.b at that time.  While the revision of C.3.b is pending, the revised draft Tentative Order retains the existing permit performance standard on New Development treatment measures from the 1995 permit, which are set forth in Provision C.3.a.
Sunnyvale

Sunnyvale Comment 1
We do not believe the RWQCB staff has made a credible technical case for why the C.3 requirements are necessary from an environmental standpoint.
Response:

The requirements at issue are set forth in Provision C.3.b.  Provision C.3.b is undergoing major revision in response to comments received and the need to address the "Cities of Bellflower, et. al." decision by the State Board (State Board Order No. 2000-11).  These revisions will be re-noticed in the near future, supplemental comments will be taken, and staff will address all comments relating to Provision C.3.b at that time.  While the revision of C.3.b is pending, the revised draft Tentative Order retains the existing permit performance standard on New Development treatment measures from the 1995 permit, which are set forth in Provision C.3.a.
Sunnyvale Comment 2
We doubt whether Provision C.3 requirements are “Maximum Extent Practicable” in Santa Clara Valley, owing to differing soil type and unique land cost factors.
Response:

This comment concerns Provision C.3.b.  See response to Sunnyvale comment 1.

Sunnyvale Comment 3
We question whether the Regional Board may lawfully impose C.3 requirements without a Basin Plan amendment.
Response:

This comment concerns Provision C.3.b.  See response to Sunnyvale comment 1.

Sunnyvale Comment 4
We are doubtful that the principal stated objectives of the large scale infiltration of stormwater can be attained in Sunnyvale, due to the nature of soil in the northern portion of the City, where new development is most likely to occur.

Response:

This comment concerns Provision C.3.b.  See response to Sunnyvale comment 1.

Sunnyvale Comment 5


We are concerned about the possible impact of certain potential measures on safety and transportation standards in Sunnyvale.  We also question whether the administrative and compliance costs will be reasonable.  In addition, the time schedule for implementation is unreasonably short.

Response:

This comment concerns Provision C.3.b.  See response to Sunnyvale comment 1.

Sunnyvale Comment 6

The provision as written represents a radical departure from the past: attempts to jam the Co-permittees into a hasty schedule that will not produce the desired result and is sure to breed ill feelings and less effective measures.

Response:


This comment concerns Provision C.3.b.  See response to Sunnyvale comment 1.

Sunnyvale Comment 7

The proposed time schedule doesn’t allow time for developing, adopting and implementing the C. 3 program through a stakeholder process involving the 15 Co-permittees and the Regional Board staff.  In addition, the City may have to modify internal procedures, and possibly draft new ordinances and technical guidelines.  Staff will have to be budgeted for and trained, and coordinated with the local budget cycle.  An additional 12 to 18 months would be required to accomplish this.  Additional time would allow coordination with Sediment Control Plans also required by the Tentative Order. 

Response:


This comment concerns Provision C.3.b.  See response to Sunnyvale comment 1.

Sunnyvale Comment 8
The 85% infiltrate/treatment standard is inappropriate for the Santa Clara Valley.  Appropriate approaches to enhanced post construction standards will take longer to develop than the Tentative Order allows.

Response:

This comment concerns Provision C.3.b.  See response to Sunnyvale comment 1.

Sunnyvale comment 9
A chief concern is the strong emphasis on the use of best management measures relying on stormwater infiltration.  Soil types vary, and we will need to assess local soil conditions and infiltration rates, along with other factors.  This will take more time than the Tentative Order allows. Some treatment devices may not live up to manufacturer claims of effectiveness.  Safety and traffic implications of control measures must be addressed.  

Response:

This comment concerns Provision C.3.b.  See response to Sunnyvale comment 1.

Sunnyvale comment 10
We need time to examine the costs involved in various potential measures.  A stormwater quality control measure could be a disincentive to housing development and should be evaluated in light of other social and environmental policies and goals.  We do not have public beach closures as in Los Angeles, thus we need to evaluate Provision C.3, and this will take more time than the Tentative Order allows.
Response:

This comment concerns Provision C.3.b.  See response to Sunnyvale comment 1.

Sunnyvale comment 11
We concur with Morrison and Foerster on concerns with Provision C.8 (now C.9) with regard to mercury.

Response:

Please see the response to Morrison & Foerster comment 8.

Sunnyvale comment 12
We have concern with Provision C.8.d (now C.9.d) as it relates to new administrative programs and reporting concerning pesticide applications by Sunnyvale, and that the City is already implementing its own pesticide use program.
Response:  

Water quality standards for pesticides are exceeded in receiving waters, and without this provision the City would be obligated to comply with Provision C.1 by submitting a report to the Regional Board that describes BMPs that are currently being implemented and additional BMPs that will be implemented to prevent or reduce any pollutants that are causing or contributing to the exceedance of water quality standards.  Provision C.8.d (now C.9.d) clarifies and provides direction for compliance with Provision C.1.  If the City is already implementing an effective program then compliance with these requirements should not be burdensome and expensive.

Mountain View
Mountain View comment 1
Provision C.3’s rushed timeline does not allow the city sufficient time or flexibility to develop and implement design criteria that could achieve storm water quality goals.  Request to extend deadline to September 1, 2002.
Response:

The timeline at issue is set forth in Provision C.3.b.  Provision C.3.b is undergoing major revision in response to comments received and the need to address the "Cities of Bellflower, et. al." decision by the State Board (State Board Order No. 2000-11).  These revisions will be re-noticed in the near future, supplemental comments will be taken, and staff will address all comments relating to Provision C.3.b at that time.  While the revision of C.3.b is pending, the revised draft Tentative Order retains the existing permit performance standard on New Development treatment measures from the 1995 permit, which are set forth in Provision C.3.a.
Mountain View comment 2
Provision C.3 calls for new and unwarranted cumulative impact assessments in CEQA documents.  Suggest that the “cumulative impact” language be eliminated from this order as recommended by the Governor’s office of Planning and Research.
Response:

This comment concerns Provision C.3.b.  See response to Mountain View comment 1.

Mountain View comment 3
Provision C.3 calls for ongoing staff training, as well as an expanded monitoring and reporting program, without indicating who would provide or fund such efforts.
Response:

This comment concerns Provision C.3.b.  See response to Mountain View comment 1.

Mountain View comment 4
Provision C.3 would require local codes and ordinances be modified but does not allow sufficient time.

Response:

This comment concerns Provision C.3.b.  See response to Mountain View comment 1.

Mountain View comment 5
Each municipality should be allowed to define and implement design measures based on local input.
Response:

This comment concerns Provision C.3.b.  See response to Mountain View comment 1.

Mountain View comment 5
The Tentative Order provides either too specific or generalized design measures and many statements are incomprehensible.
Response:

This comment concerns Provision C.3.b.  See response to Mountain View comment 1.

County of Santa Clara

County of Santa Clara comment 1
The County supports the concept of staff training, but wishes an additional 12 months to plan, budget, and staff/contract for new development training.
Response:

The timeline at issue is set forth in Provision C.3.b.  Provision C.3.b is undergoing major revision in response to comments received and the need to address the "Cities of Bellflower, et. al." decision by the State Board (State Board Order No. 2000-11).  These revisions will be re-noticed in the near future, supplemental comments will be taken, and staff will address all comments relating to Provision C.3.b at that time.  While the revision of C.3.b is pending, the revised draft Tentative Order retains the existing permit performance standard on New Development treatment measures from the 1995 permit, which are set forth in Provision C.3.a.
County of Santa Clara comment 2
Specifying source control measures (indoor wash racks, covered trash enclosures) is a departure from the currently used concept of adopting appropriate BMPs.

Response:

This comment concerns Provision C.3.b.  See response to County of Santa Clara comment 1.

County of Santa Clara comment 3
The County agrees design goals are beneficial to reduce stormwater pollution, however it is impractical for the County to develop so many specific standards for each type of development project (horse stables, wineries, golf courses…).  We would prefer to require project designers to propose site specific storm water controls.
Response:

This comment concerns Provision C.3.b.  See response to County of Santa Clara comment 1.

County of Santa Clara comment 4
The County believes that it is appropriate for the project engineer to design and/or specify controls, rather than for the County to develop specific standards.

Response:

This comment concerns Provision C.3.b.  See response to County of Santa Clara comment 1.

County of Santa Clara comment 5
The County supports the requirement to identify parties responsible for ongoing maintenance of constructed storm water controls.

Response:

Comment noted.

County of Santa Clara comment 6
The implementation dates in Provision C.3 are unreasonably short for study, budgeting, staffing, training, ordinance adoption, etc.

Response:

This comment concerns Provision C.3.b.  See response to County of Santa Clara comment 1.

County of Santa Clara comment 7
Rather than have Dischargers develop specific definitions of projects with significant stormwater pollution potential, the RWQCB should develop basin-wide definitions of projects with significant stormwater pollution potential.
Response:

This comment concerns Provision C.3.b.  See response to County of Santa Clara comment 1.

County of Santa Clara comment 8
The wide variety of projects reviewed by the County does not lend itself to the approach of “minimum project size.”  The County prefers to review all projects, regardless of size, for potential stormwater pollution and condition them appropriately.
Response: 

This comment concerns Provision C.3.b.  See response to County of Santa Clara comment 1.

County of Santa Clara comment 9
A field inspection program is already an ongoing program and is defined in the 1997 URMP planning and construction performance standard.  Thus the permit need not include this provision.
Response:

This comment concerns Provision C.3.b.  See response to County of Santa Clara comment 1.

County of Santa Clara comment 10
Regarding requirement to track and verify adequate operation and maintenance of stormwater treatment controls, installations are already inspected and signed off by local jurisdictions.  Thus this provision is not needed.
Response:

This comment concerns Provision C.3.b.  See response to County of Santa Clara comment 1.

County of Santa Clara comment 11
This task (“The Program shall propose the categories of industrial and commercial businesses that the Dischargers shall commit to inspecting, along with inspection frequencies, in the Annual Report”) should be addressed on a basin-wide basis by the RWQCB.  Also, the present system of addressing inspection frequency in the URMP works well.

Response:

We disagree because we believe each Co-permittee, not the RWQCB, knows best which types of industrial and commercial businesses are likely to pose the greatest potential threat to stormwater quality within the Co-permittee’s boundaries.  Thus, resources are used best if the Co-permittee determines which businesses to inspect.  Addressing inspection frequency in the URMP does not allow for changes from year to year based on each year’s results, because the URMP is not easily modified.

County of Santa Clara comment 12
Additional time is necessary to accomplish the enhanced reporting goals.

Response:

We note in the County’s current Annual Report (FY 99-00) that the County states it has very few industrial and commercial businesses to inspect, because most are located within a municipality’s jurisdiction.  Therefore, we believe the County can attempt to meet the enhanced reporting goals in the September 2001 Annual Report, and can improve make any necessary improvements in reporting for the 2002 Annual Report. 

County of Santa Clara comment 13
The County supports Provision C.8.d.i (now C.9.d.i) and is already embracing a similar program.  The County requests more time to generate and submit a complete Pesticide Management Plan.

Response:
The proposed timeline in the Tentative Order (March 1, 2001) for submittal of the Pesticide Management Plan has been changed to July 1, 2001 in the revised Tentative Order.  Actions required by Provision C.8.d (now C.9.d) should be already under way, and reflect specific comments that we submitted to the Dischargers in June 2000 regarding our review of their FY 2000/01 Pesticide Management Workplan and conclusion at the time that it was unacceptable.  Also lessons learned from San Francisco’s effort should expedite efforts of the Dischargers.  The Dischargers need not establish a policy to comply with the requirements of this provision.  However, they need to consider such a policy in the development and implementation of the required Pesticide Plan.  The Pesticide Plan can also include tasks and schedules to address unresolved issues that require more time.

County of Santa Clara comment 14
The County would like to see a permit section that recognizes and rewards the purchase and preservation of open land.
Response:

We agree that the County’s purchase of 43,000 acres over 30 years has likely contributed to preventing stormwater pollution from these areas and is of great benefit.  We do not see the permit as an appropriate vehicle for expressing this recognition.

County of Santa Clara comment 15
The new and redevelopment performance standard provision is somewhat confusing and should be clarified so that we can understand exactly what co-permittees will be expected to do.

Response:

This comment concerns Provision C.3.b.  See response to County of Santa Clara comment 1.

County of Santa Clara comment 16
Many of the pollutant specific requirements are too open ended, and could lead to misunderstandings about the extent of Co-permittee involvement in the TMDL program.
Response:
We disagree with this comment.  Provision C.8 (now C.9) provides the Dischargers with the opportunity to define their relative cause and contribution to the listed impairment and to focus actions (BMPs) on controllable sources that they can control.  Our TMDL development strategy is based on providing opportunity to dischargers to identify and evaluate what actions are appropriate relative to their cause or contribution to the impairment.  We recognize that there are other sources that may be larger contributors and will take appropriate action via the development and implementation of the TMDL.  This provision puts the Dischargers roles and responsibilities into perspective and only requires them to control controllable sources through self-determined mechanisms and time schedules.

San Jose

San Jose comment 1

The City largely concurs with the overall approach and not delaying the permit.

Response: 

Comment noted.

San Jose comment 2
City staff does not believe that the need for the new and redevelopment construction requirements has been adequately linked to water quality impacts in the Santa Clara Basin watershed.  Additional study and time are needed to establish the technical bases for the proposed hydro-modification measures.  In addition, it is not known whether the requirements are “practicable” for the City to implement (technically feasible, cost effective, and not in conflict with other City policies and mandates).

Response:

The points made in this comment concern Provision C.3.b.  Provision C.3.b is undergoing major revision in response to comments received and the need to address the "Cities of Bellflower, et. al." decision by the State Board (State Board Order No. 2000-11).  These revisions will be re-noticed in the near future, supplemental comments will be taken, and staff will address all comments relating to Provision C.3.b at that time.  While the revision of C.3.b is pending, the revised draft Tentative Order retains the existing permit performance standard on New Development treatment measures from the 1995 permit, which are set forth in Provision C.3.a.
San Jose comment 3
The proposed compliance dates for these provisions do not allow adequate time to evaluate the optimum approach to these programs, involve the public, or conduct administrative processes.  The City needs additional time to develop ordinances and policies based on technical studies and to support the orderly administrations and review of the program.

Response: 

This comment concerns Provision C.3.b.  See response to San Jose comment 2.

San Jose comment 4

City staff concurs with the draft permit’s long-term approach to monitoring.

Response: 

Comment noted.

San Jose comment 5
The provision that calls for the City to institute mechanisms to discourage pesticide use at new development sites is confusing and implementation could be inconsistent with provision C.3.b., in that storm water detention can lead to increased pesticide use to control insects around water.

Response: 

Clearly, expansion of urban areas associated with new development may result in increases in the overall use of pesticides in watersheds associated with urban creeks that are impaired due to pesticides.  As such, municipalities have an opportunity and responsibility to implement mechanisms to discourage pesticide use at new development sites.  The provision (C.8.d in the Tentative Order and C.9.d in the revised Tentative Order) reflects this opportunity and responsibility and includes examples of potential mechanisms.  The assertion that implementation could be inconsistent with Provision C.3.b., in that storm water detention can lead to increased pesticide use to control insects around water is not valid.  Implementation of new development controls that result in increased discharge of pollutants (especially those that cause or contribute to violations of water quality standards) would not conform or comply with the intent and requirements of the permit with or without the pesticide provision.

San Jose comment 6
There is insufficient information to conclude that the Program co-permittees can or should be responsible for implementing any actions to control PCBs.  No requirement beyond the current monitoring effort should be imposed in the absence of evidence that controllable sources within the co-permittees’ jurisdictions are discharging these pollutants through the stormwater system.

Response: 

The specific pollutants of concern, including PCBs, listed on the Clean Water Act §303(d) as causes of impairment in water bodies that receive discharges covered by the permit (as noted in Finding 14).  Urban runoff discharged via municipal storm drains is a known or suspected source or conveyance of each of the pollutants of concern.  Finding 14 and Provision C.8 (now C.9) are an explicit enactment of Provision C.1.a wherein the Regional Board has determined that these discharges are causing or contributing to exceedances of water quality standards and the Dischargers are required to submit a report that describes BMPs that are currently being implemented and additional BMPs that will be implemented to prevent or reduce any pollutants that are causing or contributing to the exceedance of water quality standards.  Provision C.8 (now C.9) provides the Dischargers with the opportunity to define their relative cause and contribution to the listed impairment and to focus actions (BMPs) on controllable sources that they can control.  It also provides some guidance but allows the dischargers to determine their own actions.  Furthermore, Provision C.8 (now C.9) was developed through the stakeholder process described in Finding 5 that provided considerable opportunity for discussion of its scope, details, and justification.

San Jose comment 7
Request to extend the annual report submittal date to October 1.

Response:

The September 1 annual report due date was established to allow Regional Board feedback to Dischargers, who need feedback in time to make program adjustments in time for their budget planning cycle.  In response to this comment, we have adjusted the annual report submittal date to September 15.

Monte Sereno
Monte Sereno comment 1
The New and Redevelopment Performance Standard is somewhat confusing and needs to be clarified so that the City can understand what municipalities will be expected to do.

Response:

This comment concerns standards set forth in Provision C.3.b.  Provision C.3.b is undergoing major revision in response to comments received and the need to address the "Cities of Bellflower, et. al." decision by the State Board (State Board Order No. 2000-11).  These revisions will be re-noticed in the near future, supplemental comments will be taken, and staff will address all comments relating to Provision C.3.b at that time.  While the revision of C.3.b is pending, the revised draft Tentative Order retains the existing permit performance standard on New Development treatment measures from the 1995 permit, which are set forth in Provision C.3.a.
Monte Sereno comment 2
The time given for defining Provision C.3 standards and implementing the program needs to be extended.

Response:

This comment concerns Provision C.3.b.  See response to Monte Sereno 

comment 1.

Monte Sereno comment 3
Pollutant specific requirements are too open-ended and can lead to misunderstandings about the extent of Monte Sereno’s expected involvement in the Regional Board’s overall program to address TMDLs.

Response:

We disagree with this comment.  Provision C.8 (now C.9) provides the Dischargers with the opportunity to define their relative cause and contribution to the listed impairment and to focus actions (BMPs) on controllable sources that they can control.  Our TMDL development strategy is based on providing opportunity to dischargers to identify and evaluate what actions are appropriate relative to their cause or contribution to the impairment.  We recognize that there are other sources that may be larger contributors and will take appropriate action via the development and implementation of the TMDL.  This provision puts the Dischargers’ roles and responsibilities into perspective and only requires them to control controllable sources through self-determined mechanisms and time schedules.

Santa Clara Valley Water District
Santa Clara Valley Water District comment 1


The District supports the stated objective of Tentative Order.

Response: 

Comment noted.

Santa Clara Valley Water District comment 2

The District urges the November 29 adoption of the Tentative Order contingent upon its revision according to the comments below.

Response: 

Comment noted.

Santa Clara Valley Water District comment 3

Deliverable schedules are impractical and should be revised per Program’s proposal.
Response: 

The deliverable schedule has been modified based on comments from several commenters.

Santa Clara Valley Water District comment 4

Regional Board staff is utilizing this Tentative Order to require northern Santa Clara County to effect change at state and national levels for C.8 (now C.9) pollutants.
Response:
This comment refers to Provisions C.9.a, C.9.d.iii, and Appendix B, the Copper Action Plan.  For the past several years, the Dischargers have contributed toward a dialog with manufacturers of automotive brake pads, which are considered a source of copper in stormwater runoff, and a dialogue with pesticide regulators and manufacturers.  The Tentative Order does not require the Dischargers to effect change at the state and national levels, rather the Tentative Order requires the Dischargers to continue their contribution toward the dialogue with brake pad manufacturers and to contribute toward a region-wide dialog with pesticide regulators and manufacturers.

San Mateo Countywide Storm Water Pollution Prevention Program
San Mateo Countywide Program comment 1
We recommend the Regional Board develop its own General Permit for construction activity.  This option would have the advantage of moving the process along faster for the entire Bay Area.

Response:

Local agencies are the appropriate regulatory focal point for development controls and planning issues, and we will continue to approach the new and re-development issues related to stormwater through the means of the Municipal Stormwater permits.  Creating a separate regulatory path around the Co-permittees would create needless complication.

Alameda Countywide Clean Water Program
Alameda Countywide Program comment 1
We generally support the Regional Board’s innovative approach for developing more specificity for controlling pollutants from new development.  Provision C.3 contains some excellent provisions that would benefit from being expressed in a clearer and more concise fashion.

Response:

We note these comments concerning Provision C.3.b.  Provision C.3.b is undergoing major revision in response to comments received and the need to address the "Cities of Bellflower, et. al." decision by the State Board (State Board Order No. 2000-11).  These revisions will be re-noticed in the near future, supplemental comments will be taken, and staff will address all comments relating to Provision C.3.b at that time.  While the revision of C.3.b is pending, the revised draft Tentative Order retains the existing permit performance standard on New Development treatment measures from the 1995 permit, which are set forth in Provision C.3.a.
Alameda Countywide Program comment 2

Based on our experience, more time will be needed to develop and to implement the new requirements.

Response:

This comment concerns Provision C.3.b.  See response to Alameda Countywide Clean Water Program comment 1.

Alameda Countywide Program comment 3

We recommend the Regional Board develop its own General Permit for construction activity.  This option would have the advantage of moving the process along faster for the entire Bay Area.

Response:

Local agencies are the appropriate regulatory focal point for development controls and planning issues, and we will continue to approach the new and re-development issues related to stormwater through the means of the Municipal Stormwater permits.  Creating a separate regulatory path around the Co-permittees would create needless complication.

Home Builders Association of Northern CA, Santa Clara & San Benito Counties Bldg & Construction Trades Council, Tri-County Apartment Assoc., National Assoc. of Industrial & Office Properties-Silicon Valley Chapter
Home Builders Association, et al. comment 1
We point out that the multiplicity of single issue regulatory programs – water quality being only one such program – exacerbates the timely provision of new development designed to relieve Santa Clara County’s severe housing and traffic congestion crises.

Response:

Comment noted.

Home Builders Association, et al. comment 2

We request the Board allow adequate time for co-permittees to develop scientifically based information on actual benefits to water quality that will be derived by new standards in C.3.
Response:

This comment concerns timeframes set forth in Provision C.3.b.  Provision C.3.b is undergoing major revision in response to comments received and the need to address the "Cities of Bellflower, et. al." decision by the State Board (State Board Order No. 2000-11).  These revisions will be re-noticed in the near future, supplemental comments will be taken, and staff will address all comments relating to Provision C.3.b at that time.  While the revision of C.3.b is pending, the revised draft Tentative Order retains the existing permit performance standard on New Development treatment measures from the 1995 permit, which are set forth in Provision C.3.a.
The Santa Clara Valley Urban Runoff Pollution Prevention Program

The Santa Clara Valley Urban Runoff Pollution Prevention Program comment 1

The Findings and Provisions of the Tentative Order do not reflect the accomplishments of the Program, which were discussed in detail at the Regulatory Subgroup stakeholder workgroup discussions. 

Response:

We respectfully disagree with this comment and believe that virtually all of the Findings and Provisions of the Tentative Order build on the accomplishments of the Program and co-permittees collectively.  We heard Program representatives state, in workgroup discussions, their preference for the Tentative Order to remain basically unchanged from the existing permit and to rely on the continuous improvement process to make any necessary changes.  While we support the continuous improvement process, we believe the Tentative Order is the proper vehicle for making certain changes in the Program’s directions.

The Santa Clara Valley Urban Runoff Pollution Prevention Program comment 2

The time allowed for the development and implementation of the enhanced performance standards for C3 is unrealistic and arbitrary.  Without a 12-18 month adjustment in proposed deadlines, these requirements are impractical, they cannot be addressed meaningfully, and will likely result in resources being diverted to litigation.

Response: 

This comment concerns timeframes set forth in Provision C.3.b.  Provision C.3.b is undergoing major revision in response to comments received and the need to address the "Cities of Bellflower, et. al." decision by the State Board (State Board Order No. 2000-11).  These revisions will be re-noticed in the near future, supplemental comments will be taken, and staff will address all comments relating to Provision C.3.b at that time.  While the revision of C.3.b is pending, the revised draft Tentative Order retains the existing permit performance standard on New Development treatment measures from the 1995 permit, which are set forth in Provision C.3.a.
The Santa Clara Valley Urban Runoff Pollution Prevention Program comment 3

Municipal co-permittees do not concur that SUSMP requirements can form a supportable basis for San Francisco Bay Region policy.  There are significant factual and socio-economic differences between the Regions that need consideration.

Response:

This comment concerns Provision C.3.b.  See response to Santa Clara Valley Urban Runoff Pollution Prevention Water Program comment 2.

The Santa Clara Valley Urban Runoff Pollution Prevention Program comment 4

Pesticide management Provision C.8.d (now C.9.d) ignores past and present program efforts and commitments.

Response:

Provision C.8.d (C.9.d) does recognize past and present Program efforts.  Actions required by Provision C.8.d (now C.9.d) should be already under way, and reflect specific comments that we submitted to the Dischargers in June 2000 regarding our review of their FY 2000/01 Pesticide Management Workplan and conclusion at the time that it was unacceptable.

The Santa Clara Valley Urban Runoff Pollution Prevention Program comment 5

The Tentative Order ignores program and local municipal agency budgetary considerations and front loads the majority of new requirements in year one of a five year permit.
Response:

This comment concerns Provisions C.7 (Monitoring) and Provision C.9 (Water Quality-Based Requirements for Specific Pollutants of Concern) requirements, which reflect existing and planned actions and recognize program and local municipal agency budgetary considerations.  Because the requirements reflect existing and planned actions, most year-one requirements are not new and should already be underway.  We are aware that several are underway and we have been working cooperatively with the Program staff and co-permittees on these projects (e.g. five-year monitoring plan).

Chamber of Commerce San Jose Silicon Valley


(Comments submitted late on November 27, 2000)

Chamber of Commerce San Jose Silicon Valley comment 1


We urge the RWQCB to endorse the City of San Jose’s request to extend the compliance dates for New and Redevelopment Performance Standards.

Response:

This comment concerns standards set forth in Provision C.3.b.  Provision C.3.b is undergoing major revision in response to comments received and the need to address the "Cities of Bellflower, et. al." decision by the State Board (State Board Order No. 2000-11).  These revisions will be re-noticed in the near future, supplemental comments will be taken, and staff will address all comments relating to Provision C.3.b at that time.  While the revision of C.3.b is pending, the revised draft Tentative Order retains the existing permit performance standard on New Development treatment measures from the 1995 permit, which are set forth in Provision C.3.a.
Santa Clara County Audubon Chapter

(Comments submitted late on January 18, 2001)

Santa Clara Audubon Comments

Santa Clara Audubon members have noted apparent non-compliance with required adequate erosion control at various construction sites in Santa Clara County.  In addition, Provision C. 1 is vague with regard to violation reporting definition, and may lead to delays.  Provision C.3 is written to vaguely for adequate enforcement.  Provision C.4 is also too vaguely worded.  Provision C.3 could be written more specifically, and should require certain measures be included in developer’s contracts.

Response:  

The commenter’s first statement does not directly concern the Tentative Order.  We disagree with the commenter’s second statement and find that Provision C.1 is sufficiently clear.  The third comment concerns timeframes set forth in Provision C.3.b.  Provision C.3.b is undergoing major revision in response to comments received and the need to address the "Cities of Bellflower, et. al." decision by the State Board (State Board Order No. 2000-11).  These revisions will be re-noticed in the near future, supplemental comments will be taken, and staff will address all comments relating to Provision C.3.b at that time.  While the revision of C.3.b is pending, the revised draft Tentative Order retains the existing permit performance standard on New Development treatment measures from the 1995 permit, which are set forth in Provision C.3.a.  We have made a minor modification in Provision C.4, which is intended to make this Provision more clear.
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