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I.  BACKGROUND
On February 16, 2000, the Regional Board reissued an NPDES permit, Order No. 00-011, to the Tosco Corporation’s Avon Refinery. Seven Petitioners challenge the Regional Board’s action.  Five of the Petitioners generally believe the permit is too restrictive.  Two of the petitioners believe that it is not restrictive enough WaterKeepers Northern California jointly filed a petition with Communities For A Better Environment (hereinafter the Joint Petitioners).  Tosco Corporation (Tosco) filed its petition contending several aspects of the Order.  Western States Petroleum Association (WSPA) filed a petition covering similar to but fewer issues than Tosco’s petition.  Contra Costa Council (CCC) filed its petition contending issues that are generally the same as those raised by Bay Area Dischargers Association (BADA) in its petition.  Central Contra Costa Sanitary District (CCCSD) filed a petition disputing the Order’s deletion of the prior effluent credits for reclaimed water.  Response to each of these petitions will follow after a brief introductory background and general comments are presented below.

On May 12, 1999, USEPA approved the State’s list of impaired waterbodies.  The State compiled this list as required by section 303(d) of the federal Clean Water Act (CWA) requirements.

On November 15, 1995, the Regional Board adopted Cease and Desist Order (CDO) No. 95-151, which requires the refinery to investigate the causes of its violations of the effluent limitation for dioxins (TCDD based on Toxic Equivalent Factors (TEQ), or TCDD Equivalents), develop and study treatment technologies, and comply with the effluent limitation by July 1, 1999.  On June 15, 1999, the Board adopted CDO No. 99-046, amending CDO No. 95-151 to extend the final compliance of the effluent limitations for TCDD no later than July 1, 2000. 

Order 00-011 rescinds the prior Orders No. 93-068 and 95-138 (hereinafter collectively referred to as the Prior Orders), and reissues the Tosco’s Avon Refinery permit with numeric water quality based effluent limitations (WQBELs) based on the Basin Plan’s narrative toxicity water quality objective. The permit also includes performance-based mass effluent limits for mercury and nickel. There were already mass effluent limits for copper and selenium in the Prior Orders.  The method of calculating these mass effluent limits (except for selenium) takes into consideration of the performance of the refinery’s wastewater treatment plant and representative effluent characteristics, as indicated by the monitoring data collected in recent years.  

For final effluent limitations, Finding 57 sets forth criteria the Regional Board intends to follow in the event a total maximum daily load (TMDL) is not adopted by 2010.
  Finding 57 states that final alternative effluent limitations for bio-accumulative constituents, if there is no TMDL adopted, are “no net loading”.   For non-bioaccumulative pollutants the final alternative effluent limitations are water quality objectives set at the end of pipe, without any allowance for dilution.

The placement of final effluent limitations in the permit’s finding, the inclusion of interim effluent limitations, and other provisions for the 303(d)-list pollutants, reflect the Regional Board’s intent to increase efforts to protect the water quality of Suisun Bay.  Nevertheless, these effluent limitations and permit provisions are also based on the consideration that Tosco Avon Refinery is not a major contributor to the 303(d) pollutant loads to Suisun Bay.

II. INTRODUCTION AND OVERVIEW OF PRIMARY ISSUES
A. The Permit’s Framework And Areas of Dispute

Underlying all the difficult choices made by the Regional Board below, Federal law requires that if a discharge has a reasonable potential to cause or contribute to an exceedence of a water quality standard, the permit must include a water quality-based effluent limitation that will protect the water quality.  (40 CFR § 122.44(d)(1)(i).)  When the receiving water is an impaired water body with no additional assimilative capacity, no increases in effluents can be accommodated without contributing to an exceedence of water quality standards.
As noted above, however, Regional Board staff recognizes that this discharger is not a significant source of the impairing constituents, and that the TMDL process will properly allocate the responsibility for addressing the impairment issue.  Between these juxtaposing facts, the Regional Board had to find a way to set permit conditions that are legal, fair, and protective of water quality.  After extensive deliberation amongst staff, with the USEPA, and among the Board members, the Regional Board decided to adopt interim effluent limits set at current performance levels, with final limits set according to the TMDLs.  

Since the TMDLs are an open-ended process, it was also necessary to set alternative final limits that squarely address the impaired nature of the receiving water, should the TMDL process not produce results in a reasonable length of time.
Petitioners primarily disagree with these methods chosen by the Regional Board for resolving the impairment issue.  Conversely, while not directly applicable to this permit, the approach taken here is consistent with the approach for dealing with interim limits pending completion of TMDLs under the subsequently adopted State Policy for Implementation of Toxics Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of California (SIP).
Order 00-011 establishes WQBELs for priority pollutants that have shown reasonable potential to cause or contribute to an exceedance of numerical or narrative water quality objectives as required by 40 CFR 122.44(d)(1)(i). These pollutants are copper, cyanide, mercury, nickel, selenium, silver, beta-BHC, gamma-BHC, endosulfan, Tributyltin, aldrin, alpha-BHC, chlordane, DDT, dieldrin, endrin, heptachlor, heptachlor epoxide, hexachlorobenzene, PAHs, pentachlorophenol, total PCBs, toxaphene, and TCDD Equivalents.  The permit establishes a ten-year schedule for the interim effluent concentration and performance-based mass limits to be in effect.  During the ten-year period, the Regional Board is committed to complete TMDLs and the associated waste load allocation (WLAs) for the 303(d)-list pollutants.   If TMDLs and WLAs are not adopted by 2010, the Order includes a finding of the Board’s intent that a default alternative final limit of “no net loading” for bioaccumulative pollutants and water quality objectives at end-of-pipe will be imposed to prevent further degradation of Suisun Bay by the refinery.  The ten-year schedule also allows ample time for the refinery to evaluate, and if necessary, implement enhancement efforts on source control, waste minimization, and wastewater reclamation/recycle/reuse to control the discharge of these pollutant loads into the impaired waterbody.

For the performance-based mass limit calculations, the Order adopts a reasonable approach considering that (1) the receiving water is impaired, and (2) the refinery is not a major contributor of the 303(d)-list pollutants.  Although there are abundant historical water quality data available from the past monitoring reports, Board staff believes that the last three year’s data more accurately represent the performance of the refinery’s wastewater treatment plant.  Mass limits are established for mercury, copper, and nickel at values close to their respective maximum mass loadings.

The purpose of setting the interim concentration and mass limits is to maintain the discharges of 303(d)-list pollutant loads from the refinery at current levels while TMDLs are being developed.

B.
 The Petitioners’ Contentions
The Joint Petitioners point to 12 aspects of the Order that they contend to be improper: (1) the final permit discharge limits for bioaccumulative and persistent pollutants should be zero; (2) dilution credits should not be issued for any impairing pollutants; (3) there is no authority for the Regional Board to issue “interim” limits without a compliance schedule; (4) delaying WQBELs until the completion of TMDLs is illegal and undermines the 303(d) process; (5) the permit’s omission of performance-based limits for dioxins, PCBs, dieldrin, chlordane and DDT is inconsistent with the Regional Board’s Findings and contrary to law; (6) Tosco can achieve the more stringent discharge limits required by the Clean Water Act and the State Board’s policy; (7) the Regional Board’s finding regarding Tosco’s relative contribution of dioxin to San Francisco Bay are not supported by substantial evidence; (8) Tosco can achieve the more stringent discharge limits required by the CWA and the State Board’s policy; (9) the permit should prohibit the discharge of MTBE to Suisun Bay; (10) the proposed permit’s exclusive reliance on marine criteria is in consistent with the Basin Plan; (11) the self-monitoring program should require more frequent and more sensitive tests and more sensitive effluent monitoring should be required by a specific deadline; and (12) the proposed requirement for pollution prevention when discharge of dioxins, PCBs or mercury is detected should be clarified to ensure compliance.

Tosco contends that (1) the Regional Board’s inclusion of the “TEQ” limit for dioxin in the Order was arbitrary and capricious and contrary to law (Effluent Limitation B.8.); (2) the Regional acted unlawfully in prescribing alternate final limits for Tosco’s discharge that disallow the use of mixing zones or impose de facto zero discharge limits in the event that TMDLs are not completed by 2010 (Finding 57); (3) the Regional Board violated applicable deferral regulations by omitting consideration of dilution in performing the reasonable potential analysis (Finding 49); (4) there is no legal basis for the imposition of performance-based mass limits in the permit (Finding 56, Effluent Limitation B.8.); (5) state law precludes the inclusion of a waste minimization plan in an NPDES permit (Provisions 16 and 17); (6) other additional issues.

The WSPA’s petition echoes similar issues raised by Tosco.  

By their petitions, Tosco and WSPA request a stay of the following provisions of the Order:

 Finding 57 

 Finding 56 and the interim, performance-based mass limits for mercury and nickel in Effluent Limitation B.8

 Finding 49

 Finding 52 and numeric limits in Effluent Limitations B.7 and B.8 for chemicals not detected in the effluent. 

 Provision 16.

C.
The Rationale Behind The Permit And Why It Should Be Supported

The inclusion of those findings, effluent limitations, and provisions raised in Tosco and WSPA’s petitions are based on the fact that the receiving water was included on the 303(d) list of impaired waterbodies on May 12, 1999.

Constituents impairing Suisun Bay are copper, mercury, nickel, selenium, exotic species, total PCBs, dioxin and furan compounds, chlordane, DDT, Dieldrin, Diazinon, and dioxin-like PCBs. The Tosco Avon Refinery has the reasonable potential of causing or contributing to further water quality violations for these pollutants.  Since issuance of the prior permit, the recently adopted and USEPA-approved 303(d) list contains new information that must be taken into account when establishing WQBELs pursuant to section 301(b)(1)(C) of the CWA.  USEPA has provided clear guidance on compliance with the CWA, in its letters dated July 22, 1999, November 12, 1999, and February 1, 2000.  USEPA has indicated that it will object and veto any permit issued not in compliance with the CWA requirements as interpreted by USEPA.  The inclusion of final limits in a permit finding, interim effluent limitations, and provisions related to the 303(d)-list pollutants in the permit is consistent with USEPA’s guidance.  USEPA concurred with the permit during the February 16, 2000 Board Meeting (see page 27 of Transcript of Proceedings, Attachment 2C of Administrative Records).

The Regional Board is in the process of preparing the required TMDLs and WLAs, a process that will take several years. In the interim, USEPA has confirmed its requirements that, in light of the lack of assimilative capacity in the impaired water body, the Regional Water Board must, at a minimum, ensure that there is not an increase in loading of constituents causing impairment of Suisun Bay.  USEPA has also taken the position that alternative final WQBELs were necessary, which the USEPA and the Regional Board concluded could be addressed through a finding  of the permit that if the TMDLs were not completed within 10 years, that the Regional Board would adopt alternative final WQBELs.  These alternative final WQBELs would ensure that there would be reasonable further progress toward compliance with water quality standards. Specifically, that for non-bioaccumulative constituents the alternative final limits would require compliance with water quality standards end-of-pipe, and that for bioaccumulative constituents there would be no net loading. 

In response to, and in agreement with, USEPA’s interpretation of the CWA, , the Regional Board adopted the Order to include interim limits pending completion of the TMDLs. The interim limits include both water quality based concentration and performance-based mass limitations. The concentration-based limitations are similar to those in the prior permit. Although the mass-based limitations for mercury and nickel are new, performance-based mass limits are not a new concept or the basis of a new policy. In fact, mass-based limitations have long been called for in federal regulations, 40 CFR section 122.45(f); performance-based mass limitations have been established for copper and selenium in the Tosco’s prior permit.

While the TMDLs/WLAs for these pollutants have not yet been established, an action to limit any increase in the discharges of these pollutants to the impaired water body is a reasonable interim effort to help protect Suisun Bay. It is appropriate for the Regional Board to add mass-based limits in this permit because of the new information contained in the 303(d) list, i.e. that Suisun Bay is impaired by these constituents. 

The imposition of mass-based effluent limitations does not violate the state and federal antidegradation policies. The federal antidegradation policy, and the state antidegradation policy, requires protection of water quality at the level that existed in 1975. These policies clearly require protection of the water quality standards listed in the Basin Plan for Suisun Bay.  Since the 303(d) list shows that the waters are impaired, USEPA has concluded that there is no additional assimilative capacity and that increased loadings are not allowable pending completion of TMDLs. This is a reasonable conclusion and interpretation of federal law, which any NPDES permit issued by the State has to follow.

However, USEPA recognized that final WQBELs, which will be based on the results of TMDLs/WLAs, would not be available for several years.  It agreed to the Regional Board’s approach to retain the prior concentration limits as interim WQBELs until 2010, when the Regional Board will have adopted the required TMDLs/WLAs.  By continuing the prior concentration limits for the 303(d)-list pollutant in the Order, dilution credits are incorporated for Avon Refinery’s interim concentration limits. 

If there is no TMDL adopted by 2010, final effluent limitations for non-bioaccumulative constituents must meet water quality standards end-of-pipe, without allowance for dilution credit.  Although the Regional Board’s Basin Plan allows the use of dilution credit, section 40 CFR 122.4(d) specifically prohibits the issuance of any permit “when the imposition of conditions cannot ensure compliance with the applicable water quality requirements of all affected States….”.  An overriding principle of state law is that state requirements must be read to comply with the CWA and USEPA’s regulations (Water Code section 13372). Thus, where allowance of a mixing zone or dilution credit would conflict with federal law, the permit may not allow such a mixing zone or dilution credit.  The Basin Plan also states that in some cases the Antidegradation Policy may result in more stringent effluent limitations than indicated by the usual formula that includes dilution (Basin Plan, page 4-11).  In stating that dilution credit would not be allowed in the final alternate effluent limitations, the Regional Board is complying with state and federal law and the Basin Plan, and is not establishing new policy.

For bioaccumulative constituents found to be impairing Suisun Bay on the 303(d) list, the Order includes in a finding that alternative final effluent limits will be established that will achieve “no net loading.”  This finding is consistent with USEPA’s requirements that, given the nature of bioaccumulation, Suisun Bay has no assimilative capacity for additional loading that will not result in exceeding the water quality standards.  USEPA does, however, allow for some loading if that is offset by at least equivalent reduction of loading elsewhere. This concept is consistent with the TMDL process, and is a reasonable interpretation of CWA requirements if a TMDL is not adopted by 2010.

The EPA positions described above were considered reasonable by both the Regional Board and its staff.  At the Tosco Rodeo hearing, the Board’s legal counsel advised the Board explicitly that it was not obligated to follow EPA guidance, so long as the permit conditions adopted addressed the same objectives as the methods endorsed by the EPA. Yet the Board voted unanimously to adopt the permit recommended by staff, and based on EPA guidance. Allegations that the Regional Board acted in response to EPA coercion are nonsense.

It should be noted that the alternative final limit as indicated in Finding 57 is in fact only a finding of the Board’s intent and has no direct regulatory effect.  To effectuate this Finding, another action would be necessary by a future Board, presumably in ten years.  Moreover, that Board would not be legally bound by this Finding.  Instead it would have benefit of knowing the intent of this Board, but it would also have benefit of other facts knowable only then.

The inclusion of those findings and provisions that are contested by Tosco and WSPA indicates that the Regional Board is committed to adopt the required TMDLs by 2010.  Although no dischargers are required to participate in the TMDLs process, the Regional Board encourages the permittees, including Tosco Avon Refinery, to cooperate in this holistic watershed approach.

III.  SPECIFIC CONTENTIONS AND RESPONSES
A.  Contentions of WaterKeepers and Communities For A Better Environment
1.
Final permit discharge limits for bioaccumulative and persistent pollutants should be zero.

2.
Dilution credits should not be issued for any impairing pollutants.

3.
No authority for the Regional Board to issue “interim” limits without a compliance schedule.

4.
Delaying water quality based effluent limitations until the completion of TMDLs is illegal and undermines the 303(d) process.

5.
The permit’s omission of performance-based limits for dioxins, PCBs, dieldrin, chlordane and DDT is inconsistent with the Regional Board’s Findings and contrary to law.

6.
The Board’s conclusion that Tosco’s dioxin limits will protect people eating fish from Suisun Bay is not supported by either the Board’s findings or substantial evidence.

7.
The Regional Board’s findings regarding Tosco’s relative contribution of dioxin to San Francisco Bay are not supported by substantial evidence.

8.
Tosco can achieve the more stringent discharge limits required by the Clean Water Act and the State Board’s policy.

9.
The permit should prohibit the discharge of MTBE to [San Pablo] Bay.

10.
The permit’s exclusive reliance on marine criteria is inconsistent with the Basin Plan.

11.
The self-monitoring program should require more frequent and more sensitive tests.

12.
The proposed requirement for pollution prevention when discharge of dioxins, PCBs or mercury is detected should be clarified to ensure compliance.

B.  Contentions of Tosco Corporation

1.
The Regional Board’s inclusion of the “TEQ” limit for dioxin in the order was arbitrary and capricious and contrary to law.

2.
The Regional Board acted unlawfully in prescribing alternate final limits for Tosco’s discharge that disallow the use of mixing zones or impose de facto zero discharge limits in the event that TMDLs are not completed by 2010.

3.
The Regional Board violated applicable federal regulations by omitting consideration of dilution in performing the reasonable potential analysis.

4.
There is no legal basis for the imposition of performance-based mass limits in the permit.

5.
State law precludes the inclusion of a waste minimization plan in an NPDES permit.

6.
The permit establishes effluent limitations and monitoring requirements for a number of pollutants that are not used at the Avon Refinery and that are not routinely detected in Tosco’s discharge.

7.
Numerous other conditions in the permit contain factual errors or represent abuses of discretion by the Regional Board.

C.  Contentions of the Western States Petroleum Association

Contentions are similar to Items 2. through 6. above in Tosco’s petition.

D.  Contentions of Contra Costa Council
1.
The interim mass limits contained in Finding 56 are inconsistent with the law.

2.
The provisions in Finding 57 regarding “no net loading” and removal of dilution credits are inconsistent with the law.

3.
The Regional board failed to comply with CEQA when adopting the Tosco Permit.

E.  Contentions of the Bay Area Dischargers Association

1.
The annual mass limits required for 303(d)-list pollutants, as contained in Effluent Limitation No. 8 and related provisions contained in Finding No. 56 are inconsistent with the law.

2.
The provisions in Finding 57 regarding “no net loading” and removal of dilution credits are inconsistent with the law.

3.
Effluent limitations carried forward from the previous permit as contained in Effluent limitation 4.b., 7 and 8 are inconsistent with the law.

4.
Effluent limitations not based on formally adopted water quality objectives are inconsistent with the law.

5.
The Regional Board failed to comply with CEQA when adopting the Tosco Permit.

F.  Central Contra Costa Sanitary District 
Objection is limited to the Order’s deletion of the effluent limitation credit for reclaimed water use.

The following responds to specific items in the petitions.

A.  Contentions of the Joint Petitioners

1. The final permit discharge limits for bioaccumulative and persistent pollutants should be zero.
The petition contends that Suisun Bay is already impaired by dioxin, mercury, PCBs and other bioaccumulative pollutants.  Addition of any more of these pollutants to Suisun Bay will contribute to increased bioaccumulation and a worsening of existing conditions.  The final WQBELs for bioaccumulative and persistent pollutants necessary to protect aquatic life and human consumers of fish must be zero.  The petition further contends that “the failure of the Regional Board to include an effluent limitation of zero for these bioaccumulative pollutants is not supported by substantial evidence and is inconsistent with the permit’s own findings”.

The Joint Petitioners dispute the Order based on the USEPA’s letter of November 12, 1999 (see Attachment 4A, vol. 2 of Administrative Record).  In particular, the Joint Petitioners highlight USEPA’s conclusions in its letter that “the final water quality based effluent limit for these persistent or bioaccumulative pollutants should be zero, unless a TMDL is complete which concludes that an alternative load can be assimilated by the receiving water” The Joint Petitioners stated that USEPA’s conclusions constitute substantial evidence.

While Suisun Bay is on the list of impaired waterbodies, it does not mean that the Tosco Avon Refinery shall not discharge any of the pollutants that have caused impairment to the waterbody.  In fact, the TMDLs and WLAs will determine the appropriate mass loadings and/or concentrations that a point-source discharger like Tosco Avon Refinery may discharge in its effluent.  To impose immediate zero limits for bioaccumulative and persistent pollutants is not only technically infeasible but also economically unbearable to the discharger and the community.

There is no technically feasible and economically viable treatment method that will totally eliminate each of these bioaccumulative and persistent pollutants.  The lack of viable analytical methods to prove the absence of these pollutants and the absence of treatment technologies to eliminate the bioaccumulative and persistent pollutants make it meaningless to set zero limits for these pollutants.  It is not the Regional Board’s intent to issue a permit with impracticable limitations that will result in significant damages to the community and the social economy.  USEPA concurs with the approach used and the requirements in the Order as adopted.

The Joint Petitioners also dispute “the final permit is inconsistent with the State Board’s pollutant policy document, which requires the Regional Board to develop plans to eliminate discharge of dibenzodioxins and dibenzofurans to San Francisco Bay by this year”.  

The Order includes provisions requiring Tosco Avon Refinery to evaluate its existing pollution prevention practices, and to propose and implement further source control and waste minimization for those pollutants that have reasonable potential to cause or contribute to exceedance of water quality standards in Suisun Bay.  The previous dioxin study conducted by the Regional Board indicates that stormwater runoff throughout the Region is a significant source of these pollutants to Suisun Bay; air deposition is the major route of dioxins and furans to stormwater runoff.  As the refinery process is not considered a major source of dibenzofurans and dibenzodioxins that end up in Suisun Bay, the Regional Board believes that TMDLs and WLAs are the appropriate ultimate solution for the dioxin problem in the Bay-Delta waters. Considering that no analytical method is presently available that will confirm the absence of dibenzodioxins and dibenzofurans, the call for total elimination of these pollutants in the permit is not implementable.  Since the major source of dioxins and furans to Suisun Bay is stormwater runoff, the elimination of these pollutants requires a coordinative effort between all concerned state and federal agencies.  The Regional Board has committed on many occasions to working with the other agencies as part of the California Environmental Protection Agency and with the USEPA to address the overall issue of dioxins and furans in the San Francisco Bay.  Such a commitment and participation in multi-agency efforts to resolve the dioxins and furans problem will meet the State Board’s goal of elimination.  Nevertheless, requiring the elimination in the permit will not achieve the goal of total elimination of discharge of these pollutants to the Bay-Delta, as the major source is from stormwater runoff throughout the whole Region.

2. Dilution credits should not be issued for any impairing pollutants.  The Regional Board had no discretion to use dilution credits for pollutants found to be impairing the [Suisun] Bay for at least four reasons.  First, to do so is inconsistent with USEPA’s and the Regional Board’s findings that such mixing zones are not appropriate for Tosco’s permit.  Second, applying such a dilution credit to Tosco’s discharge is inconsistent with the very terms of the Basin Plan.  Third, such action violates the state and federal antidegradation polices.  Fourth, staff’s best professional judgment on this particular subject is inconsistent with the Basin Plan.

The Joint Petitioners reiterate its understanding of USEPA conclusion made in its November 12, 1999 letter.  USEPA concludes, in that letter, that “if the pollutant is causing impairment based on the determination that ambient water column levels are exceeding the numeric objective, a mixing may not be allowed….. Final WQBELs for the persistent or bioaccumulative pollutants should be zero” (page 8, 2nd paragraph, USEPA 11/12/99 letter, Attachment 4A of Administrative Records).  The Joint Petitioners should note that the USEPA concurs with the approach used and the requirements contained in the Order.  By recognizing that the refinery would not be able to meet any immediate zero limits for these 303(d)-list pollutants, and with the understanding that there is no presently available method of analysis that can confirm the absence of these pollutants, the USEPA concurs with the Regional Board’s reasonable approach to (1) have the final limits for these pollutants specified in a finding with the intent that if TMDLs are not adopted by 2010, alternative final limits of “no net loading” for bioaccumulative pollutants and “water quality objective” for non-bioaccumulative pollutants will be set at end of pipe; (2) retain prior concentration limits as interim limits during the period while TMDLs are in preparation; (3) maintain at the current discharge levels for the mass loadings of pollutants including copper, mercury, nickel, and selenium; (4) include provisions with language equivalent to pollution prevention or waste minimization to reduce or eliminate the discharge of the 303(d)-list pollutants; and (5) include optional mass offset provision to meet future “no net loading”.

The Joint Petitioners allege the Board’s decision to disassociate its effluent limitation decisions from the permit’s findings and the underlying listing decision by allowing dilution credits for every 303(d)-list pollutant discharged by Tosco and claim such action to be inconsistent with the agencies findings and the applicable legal standards.
As indicated above, USEPA concurs with the Regional Board’s reasonable stepwise approach to address the requirements associated with the 303(d)-list pollutants.  USEPA also recognizes that the completion and adoption of TMDLs and WLAs should be the eventual solution to the water quality impairment problem.  In its acknowledgement of the Regional Board interim efforts to address the 303(d) requirements, USEPA understands, and agrees, that dischargers, including Tosco, should be allowed to retain the existing concentration limits as part of the interim limitation requirements.  USEPA and Regional Board staffs understand that immediate exclusion of dilution credits from effluent limitation calculations may have unbearable economic impacts to the dischargers including Tosco.

The maintenance of the Avon Refinery’s discharge of pollutants like mercury, copper, selenium and nickel at current levels will help Suisun Bay meet water quality objectives in the long-run.  The Basin Plan allows a 10 to 1 dilution credit to deepwater dischargers including Tosco.  The major dilution water comes from the tidal actions of Suisun Bay.  The diurnal variation of the tidal actions brings in water with lower concentrations of pollutants from the ocean through Golden Gate and the central San Francisco Bay, and flushes out the discharge area during ebb tide.  These tidal actions provide the actual dilution of the discharge from Tosco Avon Refinery.  By incorporating performance-based mass limits and retaining the existing concentration limits as part of the interim limitation requirements, Tosco is required to discharge no greater than the current level.  Therefore, the permit does not violate the antidegradation policy.

The Joint Petitioners cite the section 4-7 of the Regional Board Basin Plan that “prior to formal adoption or promulgation of applicable water quality objectives or standards, best professional judgment will be used in deriving numerical effluent limitations that will ensure attainment and maintenance of narrative water quality objectives”.

Board staff has used best professional judgment in establishing the interim limitation requirements for Tosco.  Setting a “zero” limit or water quality objective at end-of-pipe effectively in the Order will not make Tosco Avon Refinery meet these discharge limits immediately.  Board staff believes that time should be allowed for the Regional Board to adopt the TMDLS, and for Tosco Avon Refinery to reduce its discharge of pollutants to that level.  During the interim period when the required TMDLs are in preparation, Board staff determines, and USEPA concurs that the best professional judgment is to retain the existing concentration limits as interim limits until 2010.  This ten-year schedule allows the Regional Board to complete the TMDLs and WLAs for the ultimate solution of the water impairment problem.

3. There is no authority for the Regional Board to issue interim limits without a compliance schedule.  Tosco’s permit does not include any final effluent limitations for any of the pollutants the company discharges that are listed as impairing Suisun Bay.

Finding 57 states that if TMDLs are not adopted by the Regional Board by 2010, the more stringent alternative final limits (i.e. the “no net loading” for bioaccumulative pollutants and the “water quality objective at end-of-pipe” for non-bioaccumulative pollutants) will be imposed.  The Basin Plan allows a compliance schedule up to 10 years for a discharge to comply with the more stringent limitation requirement.  USEPA concurs with this (see USEPA’s February 1, 2000 letter, Attachment 4A of Administrative Records), and considers that the Tosco Avon Refinery permit meets the requirements of the CWA as interpreted by USEPA.

4. Delaying water quality based effluent limits until the completion of TMDLs is illegal and undermines the 303(d) process.

A reasonable potential analysis was performed for each of the pollutants described in the prior permit.  Board staff followed the USEPA’s guidance (see Chapter 3 of Technical Support Document for Water Quality-Based Toxics Control, USEPA, March, 1991, in the Administrative Record for this petition) in performing the reasonable potential analysis.  In response to the listing of Suisun Bay as an impaired waterbody, Board staff did not include dilution credits in the reasonable potential analysis for those 303(d)-list pollutants.  Based on the analysis results, water quality based interim concentration limits were calculated using the Basin Plan equation.  Thus, all interim concentration limits for 303(d)-list pollutants are water quality based and consistent with the Basin Plan requirements.  The TMDLs and WLAs may result in different WQBELs, after taking into consideration of all point and non-point sources in the same watershed.  Until then, WQBELs derived by existing methods are legal.

5. The permit’s omission of performance-based mass limits for dioxins, PCBs, dieldrin, chlordane and DDT is inconsistent with the Regional Board’s findings and contrary to law.  The absence of meaningful mass limits for these impairing pollutants contravenes both the state and federal antidegradation policies as well as the federal regulations.

The Joint Petitioners also cited the USEPA’s November 12, 1999 letter as their support that mass limits should be set for these pollutants to assure against further degradation.  However, the USEPA agreed in its letter July 22, 1999 letter (see Attachment 4A of Administrative Records) that, for impairing pollutants that current methods of analysis cannot determine their actual mass loadings discharged from the refinery, performance-based mass limits are not required.  The Joint Petitioners’ suggestion of mass limit calculation is not performance-based, since it does not bear any relationship to the actual performance of the wastewater treatment plant.  When better analytical methods to determine the actual discharge levels of the abovementioned pollutant are available, Board staff may re-evaluate whether performance-based mass limits could be established for these pollutants.

6. The Board’s conclusion that Tosco’s dioxin limits will protect people eating fish from Suisun Bay is not supported by either the Board’s findings or substantial evidence. The water quality based effluent limits in Tosco’s permit must prohibit discharges of dioxins, PCBs, mercury, and other toxic pollutants that concentrate to detrimental levels in Bay sediment and fish, in order to protect the public’s use of Suisun Bay for fishing.  The Permit’s effluent limits fail to meet these requirements.

The proposed effluent limits for dioxins, PCBs, and other toxic fish contaminants are based as follows: USEPA-approved water quality objective for mercury, applicable USEPA’s ambient water quality criteria promulgated in the National Toxics Rule, as amended (collectively the NTR) for PCBs, selenium, and other toxic fish contaminants, and the Basin Plan’s procedure for WQBEL calculation.  In the NTR, USEPA promulgates water quality criteria for the protection of acute and chronic toxicity to aquatic organisms, and for the protection of human health based on the consumption of water only, and on the consumption of both water and aquatic organisms.  The allowance of 10:1 dilution credit for deepwater dischargers including Tosco is authorized in the Basin Plan, which points out that the actual dilution in Suisun Bay may be much higher.  Thus, capping the maximum dilution credit to 10:1 is a very conservative approach to protect the water quality and beneficial uses of Suisun Bay.  Additionally, USEPA is currently conducting a dioxins (including dioxin-like PCBs) reassessment.  Future policy for dioxins will be formalized once the reassessment study is completed.  The Order includes a reopener clause for the modification of dioxin effluent limit.  

The Joint Petitioners also dispute that the effluent limits for dioxins, PCBs and other toxic fish contaminants would allow up to 70 times more pollution than limits that ensure protection of subsistence anglers.  The effluent limit for dioxins allow still more pollution because dioxin-like PCBs are wrongly excluded from the calculation of TCDD equivalents.  The errors in fish consumption rate and dilution credit calculations that would be carried forward under the permit’s effluent limits result in a cumulative effect on the permit’s ability to ensure health protection.

As responded above, the permit limitations for dioxins and PCBs are calculated based on the applicable USEPA criteria promulgated in the NTR (for PCBs) and the Board staff’s best professional judgment (for dioxins).  Although USEPA has not promulgated the water quality criteria for all dioxin congeners in the NTR, a water quality criterion for 2,3,7,8-TCDD is included in the NTR.  Board staff previously calculated the effluent concentration limit for dioxins based on the Toxics Equivalent Factors (TEF) used by UESPA in its 1989 interim procedures.  The effluent limitation thus calculated for the 17 dioxin congeners are carried over in the Order as adopted.  Board staff calculates effluent limitations based on applicable water quality criteria or objectives. 

7. The Regional Board’s findings regarding Tosco’s relative contribution of dioxin to San Francisco Bay are not supported by substantial evidence. Dioxin and PCB discharges to water from the Tosco Avon Oil Refinery are within Tosco’s control.  Existing evidence does not support Tosco’s claim that it is not responsible for the dioxins discharges to the Bay from its oil refinery.

The previous dioxin study conducted by Tosco for the Regional Board indicated that the majority of dioxin discharged from Tosco’s “Clean Canal” was from stormwater runoff, which entrained dioxin due to air deposition.  Tosco Avon Refinery generates dioxin from its No. 3 Reformer.  The general profile and concentration levels of the 17 congeners in the effluent discharge are substantially different from those found in the reformer process waste stream.  The dioxin congeners’ profile in the stormwater runoff collected elsewhere in the Bay Area is very similar to that found in the Avon Refinery’s stormwater runoff.  Board staff concurs, and Tosco admits, that the refinery’s Reformer No. 3 is a source of dioxin.  In addition, Tosco has implemented, and continues to implement, control to prevent re-suspension of sediment in the “Clean Canal”.  This control measure has significantly reduced the effluent discharge of dioxin loading from its outfall (see CDO No. 99-046, Attachment 7B of Administrative Records).  When new methods of analysis that can detect dioxins at levels lower than the present one are developed, and these methods are approved by USEPA for NPDES permit reporting use, the Regional Board may re-evaluate the discharge of dioxin from Tosco Avon Refinery.

8. Tosco can achieve the more stringent discharge limits required by the CWA and the State Board’s policy.  Existing evidence suggests that Tosco could eliminate high priority pollutant discharges during the life of this permit. Tosco has repeatedly failed to pursue opportunities to achieve pollution prevention and discharge elimination, and it should not be allowed to benefit from this avoidance.  The permit should have required Tosco to develop specific and enforceable pollution prevention plans.  Existing evidence suggests that enforceable effluent limits are necessary to ensure adequate investigation of clean up feasibility. 

As the majority of dioxins detected in the refinery effluent comes from air deposition, there would still be dioxins found in stormwater runoff even if the Avon Refinery stops production. (In fact that is exactly what happened when the refinery was shut down for several months in 1999).  We believe that preparing and implementing waste minimization plan as required by Provisions 16 and 17 of the Order and source control may help further reduce the total loads of these pollutants in the effluent.

These enforceable Provisions in the Order require Tosco to submit progress and completion reports during its implementation of the required waste minimization/source control plan.

9. The permit should prohibit the discharge of MTBE to Suisun Bay.  The company should have submitted, with its permit renewal application, data necessary to determine the levels at which it is discharging MTBE. The discharge permit should include a water quality-based effluent limitation for MTBE.  That limit should be 0.0 µg/l.  The public should have an opportunity to review any compliance schedule proposed for Tosco to meet that limit.

There is no applicable MTBE water quality criteria or objectives promulgated or adopted by USEPA or the Regional Board for the protection of aquatic organisms or human health (other than a drinking water standard that is not applicable to Suisun Bay).  As such, no reasonable potential analysis can be conducted for MTBE, thus no WQBEL can be set for MTBE.  In addition, there is not enough monitoring data for MTBE in the refinery discharge.  Therefore, a reasonable approach to address the MTBE problem is to require Tosco to monitor MTBE in its effluent.  Should sufficient data be available and there are applicable water quality criteria or objectives adopted by the State or promulgated by USEPA in the future, Board staff will reevaluate the reasonable potential of MTBE in Tosco Avon Refinery’s discharge.

10. The proposed permit’s exclusive reliance on marine criteria is inconsistent with the Basin Plan.  Where the receiving waters fall in between the marine and freshwater categories, effluent limits shall be the lower of the marine or freshwater effluent limitation, based on ambient hardness for each substance.

The salinity data collected at downstream locations of outfall E-001 may not reflect the actual salinity in the water body because these locations could be under the influence of discharge from the site.  Further, the receiving water for Avon Refinery’s discharge is affected by tidal influence.  Thus it is reasonable to retain the existing marine designation until credible salinity data is obtained for making a final determination.

11. The Self-Monitoring Program should require more frequent and more sensitive tests.  Monitoring of dioxin, PCBs and mercury could be done daily (Tosco’s self-monitoring reports for its Avon facility show that Tosco reported two consecutive daily test of dioxins in its effluent in April 1997)- it should be done at least weekly.  Mercury, in effect, has gone unmonitored for years, given the discharger’s choice not use detection limits capable of determining compliance with undiluted water quality standards. More sensitive dioxin effluent test methods appear feasible and could be tested in refinery effluents.  

The Self-Monitoring Program of the Order reflects a reasonable approach to address the discharge of Tosco Avon Refinery in the context of these pollutants.  The cost of more frequent monitoring of these pollutants need to be considered.  In Tosco Avon Refinery’s discharge, PCBs are not presently detected at elevated concentrations that exceed the effluent limit.  An annual sampling frequency for PCBs is appropriate.  Dioxin is required to be monitored on a quarterly basis.  Although dioxin has been detected at elevated concentrations, the difference in congeners’ profile between the effluent discharge and the waste stream from Tosco Avon’s own source indicates that the refinery is not the major source of the dioxin discharge to Suisun Bay.  Considering the cost of dioxin analysis and that the Avon Refinery is not the major source of dioxin discharge, the quarterly monitoring frequency for this pollutant as prescribed in the Order is appropriate.  A monthly sampling of mercury using the USEPA Method 1631 (the “ultra clean’’ technique) is also reasonable to regulate the discharge from Tosco Avon Refinery.  Federal law requires that all methods of analysis shall be USEPA approved or equivalent.  Board staff has selected the most sensitive USEPA-approved method.

12. The proposed requirement for pollution prevention when discharge of dioxins, PCBs or mercury is detected should be clarified to ensure compliance.  It should also be made clear that for “zero discharge pollutants such as dioxins, PCBs and mercury, the source reduction and prevention requirement is triggered by detection of these types of discharges as well as effluent discharge.  [The Joint Petitioners] suggest a two and one-half year maximum schedule for the completion of source reduction/prevention.  This schedule is consistent with that set forth in the existing permit for dioxins, and longer than the one-year schedule for implementation suggested by USEPA.

See Response 8 above.

B.  Tosco’s contentions

1. The Regional Board’s inclusion of the “TEQ” limit for dioxin in the Order was arbitrary and capricious and contrary to law. 

Tosco argues that the effluent limitation for dioxin shall be for 2,3,7,8-TCDD, as specified in the State Board’s new policy on enclosed bays and estuaries (i.e. the 1/24/2000 draft State Policy for Implementation of Toxics Standards in Inland Surface Waters, Enclosed Bays, and Estuaries of California) and in the proposed CTR dated 8/5/1997).  The Order does not make any change to the prior effluent limitation of 0.14 pg/l for TEQ, with the condition that CDO No. 99-046, which was adopted on June 15, 1999, remains in effect.  By this condition, Tosco will not be subject to the TEQ limit until July 1, 2000.  In the Staff Response 6 to Comments on Tosco Avon draft permit (see Attachment 2A of Administrative Records), Board staff indicated that the Board intended to review the dioxin issue in a public hearing in April or May of this year.  The Order contains a reopener clause for permit modification due to changes in dioxin policy.  

Although USEPA’s representative at the February 16 Board meeting testified that the CTR will establish a water quality standard for 2,3,7,8-TCDD only, the representative also emphasizes that the preamble of the proposed CTR addresses the toxicity related to the other dioxin congeners.  Nevertheless, neither the proposed CTR nor the draft State implementation policy were in final and approved form.  Thus, Board staff considered that it is reasonable and appropriate to retain the prior effluent limitation for dioxin, pending the final result of an adopted CTR and approved State implementation policy.  Since Tosco Avon Refinery is an identified source of dioxin (though it is not a major source), deferring any action to include an enforceable dioxin limit in the permit or including an effluent limit only for 2,3,7,8-TCDD based on draft policy and water quality criteria does not fulfill the law requirement.  By staying with the prior limit, the Regional Board does not abuse its discretion.  On contrary, the Regional Board fulfils its responsibility to protect the water quality of Suisun Bay.  The TEQ limit, which was established in Order No. 95-138, was based on best professional judgment of available scientific data (e.g. the 1989 TEQ used by USEPA) to meet the narrative toxicity water quality objective in the Basin Plan.  Therefore, it is also reasonable and appropriate for Board staff to retain the same effluent limitation for dioxin since there is no new information that is final and official to use to reassess the toxicity of the 17 congeners of dioxin.  Order No. 95-138 clearly states that the effluent limitation of 0.14 pg/l is not based on the invalided Statewide Plans.  

Tosco cited the USEPA’s I-TEFs/89 report, in which USEPA has cautioned the limited use of the procedures because of limited data available to support the qualitative assumption that the other dioxin congeners will demonstrate the same chronic effects as 2,3,7,8-TCDD.  Tosco argued that the Regional Board relied upon a series of USEPA draft reports to support the TEQ limit in 1995, and without new technical grounds for inclusion of the same TEQ limit in the Order.  Tosco believes that such a reliance on draft reports to set an effluent limit is not supported by substantial evidence.  However, in the above- and aforesaid arguments, Tosco reiterates that the Board refused to use the proposed water quality criteria for 2,3,7,8-TCDD in the draft CTR and State implementation policy to set a new limit for the same constituent in the Order.  In exercising best professional judgment, Board staff has considered all available information, the beneficial uses and narrative toxicity water quality standards in the Basin Plan, the characteristic of the effluent, and other evidence submitted.  Considering the extreme toxicity of 2,3,7,8-TCDD and the uncertainties about the toxicities of all other congeners, it is reasonable and appropriate for the Regional Board to adopt a more conservative and stringent rather than a lax effluent limitation for dioxin.  Unless new scientific information about the toxicities of the congeners and other data are available that can justify a substantial change, any relaxation of the prior effluent limitation is inappropriate to protect the water quality of Suisun Bay.  This approach is similar to Tosco’s citation that USEPA has not revised its own dioxin standard because there are inherent uncertainties and assumptions regarding dioxins’ toxicities that require continuous reevaluation as new data generated.  Thus when the toxicity of each congener is not yet known without uncertainties, and new data are still being generated, it is reasonable for Board staff not to alter the effluent limitation arbitrarily.

Tosco further argues that there is no evidence that Tosco’s effluent contains dioxins that are bioaccumulating in fish in the [Suisun] Bay.

Page 3.3 of State Board Report No. 88-5Q reports a study conducted by Muir et al. (1985b) that bioconcentration of some dioxin congeners other than 2,3,7,8-TCDD in juvenile fathead minnows and rainbow trout was observed.  The lack of detected 2,3,7,8-TCDD in Tosco Avon Refinery’s effluent discharge does not mean that its other dioxin congeners will not bioaccumulate in fish in Suisun Bay.  Additionally, the presently available method of analysis is not capable to detect 2,3,7,8-TCDD at a lower level than the water quality criteria in NTR.  When new USEPA-approved methods that can yield a lower detection limit below the water quality criteria, Board staff will re-evaluate the actual load of dioxin in Tosco Avon’s effluent discharge.  Tosco’s above argument is premature at this time.

2. The Regional Board acted unlawfully in prescribing alternate final limits (Finding 57) for Tosco’s discharge that disallow the use of mixing zones or impose de facto zero discharge limits in the event that TMDLs are not completed by 2010.  
Tosco’s argument is based on the assumption that, given the absence of any formal [mass] offset program and the significant controversy that will necessarily surround the development of any such program, the “no net loading” alternate final limit for bioaccumulative pollutant is a de facto ban on discharge.  Tosco further asserts that the end-of-pipe water quality objectives are so low as to be tantamount to zero discharge.

Board staff believes that both of these arguments are unsupported.  Tosco Avon Refinery has not conducted any evaluation of its situation and come up with any conclusion whether or not it needs a mass offset program.  A mass offset program has to be proposed by the discharger to suit its own needs for offset.  Tosco has not submitted any evidence to substantiate its assumption of significant controversy around the development of a mass offset program.  With enhanced efforts on source reduction, waste minimization, wastewater reclamation/reuse/recycle, and other pollution prevention measures, Tosco Avon Refinery is not necessary at peril even if TMDLs are not adopted within the 10-year schedule.  Additionally, Tosco has the opportunity to participate in the TMDL development process to help it meet the 10-year target time.

Tosco claims that the Regional Board mistakenly concluded that it was required by federal law to include Finding 57 in the Order.  There is no federal mandate that requires inclusion of Finding 57 in the Order.

Federal law does not cover every detail and aspect related to the water impairment problem and TMDL development.  The Regional Board exercises judgment to interpret the law and guidance provided by USEPA in issuing NPDES permits related to discharges in impaired waterbodies.  Although CWA does not expressly mandate the permit to include a finding like Finding 57, neither does it prevent inclusion of such a finding in order to protect the water quality of an impaired waterbody such as Suisun Bay.  An impaired waterbody means that water quality standards are not met in the waterbody.  There is a lack of assimilative capacity for receiving pollutant discharged without exceeding water quality standards.  For bioaccumulative pollutants like mercury and selenium, any further increase in the mass loads will have adverse effect on the beneficial uses of Suisun Bay.  If it is not for staff’s considerations of the economic impacts to Tosco, and the fact that it takes time to complete the TMDLs, then end-of-pipe water quality objectives would have already been applied to Tosco Avon’s effluent discharge in this Order.  For the same considerations, “no net loading” is not immediately imposed for bioaccumulative pollutants like mercury and selenium.   Even if no dilution credit is used in reasonable potential analysis for the refinery discharge, the Order does allow the prior concentration limits, which has incorporated dilution credit in their calculations, to remain in effect for the next ten years.  Thus, Board staff justifies this approach in consideration of the possible impacts that Tosco Avon refinery may have as a result of immediate imposition of the “no net loading’ and end-of-pipe water quality objective effluent limitations.

Finding 57 is contrary to the Basin Plan and long-standing practice of permit writers.

USEPA’s 1999 approval of the 303(d) list that was compiled by the State in 1998 finalized the status of the list, based on which the State has to commence its TMDLs development process.  The NPDES permit for Rhodia, Inc. was adopted during the period when the 303(d) list was still not yet approved by USEPA.  As the usual and long-standing practice of permit writers, when a new policy or regulation is not adopted, Board staff has to exercise best professional judgment in the context of the Basin Plan, State and federal regulations, available scientific data, and other evidence submitted.   

The Regional Board’s inclusion of the alternative final limits in Finding 57 violates the requirements of the state Administrative Procedure Acts and the California Environmental Quality Act.

Since the issuance of the prior permit (Order No. 93-068), San Francisco Bay, including Suisun Bay, has been listed as an impaired waterbody under section 303(d) of the CWA.  The list was approved by USEPA on May 12, 1999.  The listing of Suisun Bay as an impaired waterbody is new information that the 1995 Regional Board Water Quality Control Plan (the Basin Plan) does not contain.  However, the Basin Plan allows the Regional Board discretion not to grant dilution credit to a discharge to San Francisco Bay including Suisun Bay.  The Basin Plan states that in some cases the Antidegradation Policy may result in more stringent effluent limitations than indicated by the usual formula that includes dilution (Basin Plan, page 4-11).  The Regional Board may disallow a mixing zone or dilution credit when it would conflict with federal law.  Section 40 CFR 122.4(d) specifically prohibits the issuance of any permit “when the imposition of conditions cannot ensure compliance with the applicable water quality requirements of all affected States….”.  In stating in a permit finding that dilution credit would not be allowed in the final alternative effluent limitations, the Regional Board is complying with state and federal law and the Basin Plan, and is not establishing a new policy.  No new policy was created during the permitting process for Tosco Avon Refinery.  The Regional Board’s adoption of the permit did not violate the California Environmental Quality Act, the state and federal Administrative Procedure Acts, and other existing laws and policies.

Tosco argues that USEPA’s directive to the Regional Board constitutes unlawful rulemaking and should have been rejected by the Regional Board.
USEPA clarified in the February 16, 2000 Board Meeting that a final WQBEL that is needed under 40 CFR 122.44 would have been included as a provision of the permit and be effective immediately, if it is not included in the findings of the permit (see page 29, Transcript of Proceeding, Attachment 2C of Administrative Records).  USEPA’s interpretation is based on the consideration that, when the receiving water is an impaired waterbody for certain pollutants, it has no additional assimilative capacity for those pollutants.  In extensive discussions with USEPA, Board staff stressed that dischargers including Tosco would not be able to meet the “no net loading” and “water quality objectives at end-of-pipe” limits if these limits are imposed immediately.  While all parties including Tosco believe that TMDLs and WLAs are the solution to the water impairment problem, we all know that it takes time to do the TMDLs and WLAs.  Thus, in the best practical interest for all, both the Regional Board and USEPA agreed that a progressive approach involving the placement of enforceable interim limits, with language about the final limits contained in a finding of the permit, is the best practical solution during the interim when the required TMDLs are in preparation. 

Tosco states that the alternative final limits subvert the TMDL process and are not supported by evidence in the record.

As described in section II.C above, enforceable end-of-pipe or “no net loading” effluent limits are not imposed by this Order.  Dilution credit is still incorporated in the interim limitations even for 303(d)-list pollutants in this permit.  Recent monitoring results submitted by Tosco Avon Refinery indicate that the performance-based effluent limits are well above their current mass emissions.  Additionally, the Regional Board continues to develop TMDLs for mercury, PCBs and exotic species.  Stakeholders including dischargers in the Bay Area and other interest groups participate in the mercury TMDL development process.  These facts indicate that TMDL process is not subverted, as asserted by Tosco.  Moreover, Tosco has the opportunity to participate in the TMDL process to help the TMDLS adopted by 2010.

Tosco argues that State and federal antidegradation policies do not lend any support to Finding 57.
Suisun Bay is an important wildlife and aquatic habitat waterbody.  The levels of mercury, copper, nickel and selenium in the Bay exceed the respective water quality standards.  The continuous discharge of these pollutants without control will increase the adverse levels in the water column and bottom sediments, thus further degrading the existing water quality of Suisun Bay.  Though the State and federal antidegradation policies do not specifically address Suisun Bay’s impairment problem, the general requirement that the continued maintenance of existing quality of waters applies, as further increase in the levels of these pollutants in the Bay will yield a water quality worse than the existing.

Tosco claimed that while couched as a “Finding”, the alternative final limits have immediate legal significance.

Board staff presentation (see Attachment 2B of Administrative Records) made it clear that Finding 57 is not binding to a future Board.  It is only a finding with no immediate enforceable effect.  If the future Board believes there is a need to implement the intent of Finding 57, a separate Board action will be required.  Such a future Board action is not bound to accept the intent of Finding 57 in its entirety.  It is also correct that Regional Board and USEPA staffs believe that Tosco should not be required to install costly end-of-pipe treatment with minimal environmental benefit.  Instead, Tosco should take serious actions on source control, wastewater reuse/recycle/reclamation, and evaluate the possibility of implementing a mass offset program.  Thus, Tosco has more choices.  Tosco’s assertion that Finding 57 puts Tosco in impossible position is misleading.

Tosco further contends that Finding 57 places the full burden of Regional board inaction squarely on Tosco’s shoulders.

Tosco has the opportunity to participate in the TMDL development and implementation process.  The Regional Board is committed to adopt TMDLs by 2010.  It serves no practical interest for the Regional Board not to act on TMDL development.  In fact, the recent completion of an interim mercury TMDL report by Board staff indicates that the Regional Board is working toward completion of that TMDL.  

Tosco argues that zero discharge and end-of-pipe limits are technically and economically infeasible.
The “no net loading” alternative final limit for bioaccumulative pollutants when TMDLs are not adopted by 2010 does not mean “zero discharge”.  Tosco’s use of the term “zero discharge” is misleading.  The permit has included provisions requiring Tosco to conduct waste minimization, which may consist of source control, wastewater reuse/recycle/reclamation, and pollution prevention.  Reduction of an existing discharge would allow for a future increase within the “no net loading” definition.  In fact, the State and federal governments have long been encouraging wastewater reclamation (see Petition on the Order by Central Contra Costa Sanitary District).  Tosco Avon Refinery should seriously look into the possibility of deploying wastewater reclamation/recycle/reuse project to help minimize its discharge level to the impaired waterbody.  In addition, if Tosco needs to expand its production capacity or increase its discharge level, the optional mass offset provision in the Order may be used to meet the future “no net loading” limits in the absence of TMDLs.  As responded above, the Regional Board has the discretion of not granting a dilution credit if a discharge may result in violation of Antidegradation Policy.  Giving a ten-year interim schedule for Tosco to continue with its existing concentration limits, which has incorporated 10:1 dilution credit, the Order is reasonable.  It is Tosco’s responsibility to control its discharge of 303(d)-list pollutant loads to Suisun Bay.  With an enhancement effort to reduce the pollutant levels in its effluent, Tosco can always discharge an even higher volume of its treated process wastewater.  Therefore, “zero discharge” is a misnomer.

3. The immediately effective, performance-based mass limits on mercury and nickel pending the development of TMDLs (Finding 56 and Effluent Limitation B.8) illegally and arbitrarily cap Tosco’s discharge at current levels, without consideration for anticipated increases in pollutant loading associated with forthcoming regulatory requirements applicable to the production of clean fuels or other refinery modification projects that may be contemplated in the future.

The imposition of performance-based mass limits for mercury and nickel protects the impaired waterbody from further degradation caused by any increase in discharge of these pollutant loads.  Recent Self-Monitoring reports submitted by Tosco Avon Refinery showed that the refinery is discharging these pollutants at levels much lower than the performance-based mass limits in the Order.  On several occasions, Board staff had asked Tosco to provide information or data that would reflect any changes in effluent quality or discharge loadings of 303(d)-list pollutants due to operational changes such as complying with the “anticipated” clean fuels production.  Tosco indicated that no information or data is available.  Additionally, Board staff had questioned Tosco during the initial review of the Report of Waste Discharge (or application package for permit renewal) whether there will be any changes in the refinery production process or capacity over the next five years.  Tosco staff confirmed that the information and effluent data contained in its application are reasonable estimates for the Regional Board to use in permit preparation.

Tosco argues that USEPA has proposed regulations which would allow existing dischargers to increase by up to 20% before being required to comply with any reasonable further progress requirements pending TMDL development.  

The regulations are in the draft form only.  Requirements based on draft regulations are not incorporated in the permit. 

4.
The Regional Board’s disregard for dilution in the “reasonable potential” determination represents a significant departure from past practice and is in direct conflict with technical guidance issued by USEPA on performance of reasonable potential analyses.  Such significant deviations from past practice should undergo formal rulemaking. (Finding 49)  Cyanide, lead, silver, and benzene, as well as nickel and selenium, would not exhibit reasonable potential if 10:1 dilution were properly incorporated into the analysis (Finding 51).

It is Board staff’s understanding from USEPA’s 1991 Technical Support Document indicates (Box 3-2, Step 4, page 53 of Technical Support Documents, see Administrative Record) that dilution, where appropriate, is used to project a maximum receiving water concentration.  With new information about the USEPA’s approval of the May 12, 1999 listing of impaired waterbodies for San Francisco Bay including Suisun Bay, the discharge of any of the impairing pollutants will have reasonable potential to exceed the water quality standard.  Thus the Regional Board believes the continuous allowance of dilution credit in the reasonable potential analysis is inappropriate and does not comply with state and federal law.  Tosco’s contention about the reasonable potential analysis for cyanide, lead, and benzene is incorrect, as 10:1 dilution was incorporated in the analysis since they are not 303(d)-list pollutants.

5. The inclusion of requirements for developing and implementing a Waste Minimization Plan by Tosco Avon Refinery is in violation of the express provisions of Water Code section 13263.3. (Finding 58, Provisions 16 and 17 of the Order)  In addition, under the Order, the plan must address chemicals that are not used at the Avon Refinery.  Finally, the Order could be interpreted to usurp Petitioner’s exclusive right to select those waste minimization measures which it determines to be reasonably feasible.

Provision 16 requires the discharger to submit a waste minimization plan.  Provision 17 requires progress and final reports on waste minimization implementation.  Section 13263.3(k) of CWC states that “[T] he state board, a regional board, or POTW may not include a pollution prevention plan in any waste discharge requirements or other permit issued by that agency”.  It does not preclude the Regional Board from requesting a waste minimization or pollution prevention plan as part of the permit requirements.  State Water Resources Control Board (State Board)’s Questions and Answers (Q&A), Item No. 12, indicates that “the Regional Board may not incorporate by reference a PPP (i.e. pollution prevention plan) into an NPDES permit, or otherwise include a PPP in an NPDES permit, but it may make preparation of, and compliance with, a PPP a condition of an NPDES permit”.  Tosco has the reasonable potential to cause or contribute water quality standards violation when it discharges to an impaired water body on the 303(d) list.  Thus it is appropriate for the Board to require submittal of a waste minimization plan for the pollutants that have reasonable potential of exceeding water quality standards in Suisun Bay.

Should Tosco be able to provide evidence to confirm that there is no need to develop and implement a waste minimization plan for those chemicals that are not used at the Avon Refinery (e.g. there is no potential for those chemicals to pass through the wastewater treatment plant and/or to exist in the effluent at levels that may cause or contribute to exceedance of the numeric or narrative water quality standard), the Regional Board will evaluate the evidence and work with Tosco to finalize the details of the plan prior to its implementation.  An environmental group (CBE) has expressed concerns before the adoption of the Order regarding how the Regional Board will assure Tosco’s selection of waste minimization measures is appropriate.  Board staff will evaluate any proposal submitted by Tosco by considering site-specific situations applicable to the Avon Refinery.

6. Finding 23 and Provision 13.  These provisions require Tosco to develop a plan to reduce or eliminate miscellaneous stormwater discharges (E-005 discharges).  Tosco cannot reasonably be expected to reduce or eliminate these discharges at any cost, without regard to the technically difficulty involved and without any consideration of the water quality benefits that would be derived thereby.

Tosco Avon Refinery submitted a stormwater pollution prevention program (SWPPP) to the Regional Board in 1994.  The program was developed by Tosco with the external consultant assistance.  The SWPPP identified several of the locations at which stormwater runoff may have pollution problems.  Since then, Tosco has implemented some measures to reduce the potential of stormwater pollution.  However, Board staff’s joint site inspection with Tosco staff prior to the adoption of the Order found that some areas are not probably controlled (e.g. the auto shop area and the chemical plant equipment storage areas), that potential pollution sources (e.g. 55-gallon drums lubrication oil and other chemical liquid with overflow stains outside the drums) are not secondarily contained.  An oil sheen was observed on stormwater runoff.  Tosco has to reinforce its SWPPP implementation, and to implement structural and non-structural measures to reduce or eliminate polluted stormwater runoff from direct discharge to Suisun Bay, Pacheco Creek, and their tributaries.  Nevertheless, Board staff will consider other factors including cost in determining the needed actions for the protection of beneficial uses and water quality of Suisun Bay.  But cost is not the major determining factor in the approval of a proposal. 

7. Finding 44a states that the Board will request dischargers to collectively assist in developing and implementing analytical techniques capable of detecting 303(d) listed pollutants to at least their respective levels of concern or water quality objectives.  Finding 56 states that dischargers, through participation in the Regional Monitoring Program (RMP), are required to investigate alternative analytical procedures that result in lower detection limits.  The Regional board has no authority to require dischargers to develop new analytical techniques or test methods as a condition of an NPDES permit.    The fact that this requirement is contained in the Findings section of the permit does not eliminate the legal flaw – the findings are statements of the Regional Board’s intention to require Petitioner do something it is not legally required to do.

Findings 44a and 56 are brief summaries of other programs (i.e. TMDL development and RMP) that may be related to some degrees to the discharges (including the Avon Refinery) to Suisun Bay.  While dischargers may be requested to assist in developing and implementing analytical techniques capable of detecting 303(d) listed pollutants to their respective levels of concern or water quality objectives, these Findings do not constitute a condition of the permit.  Tosco is not required to participate in the TMDL program.  The Self-Monitoring Program of the Order still requires effluent samples be analyzed using USEPA approved methods.

8. Finding 44b states that the Board intends to supplement TMDL resources by allocating development costs among dischargers through the Regional Monitoring Program or other appropriate funding mechanisms.  There is no legal basis for requiring individual dischargers to pay for TMDL development as a condition of an NPDES permit.  The fact that this statement of Board intent is embodied in a finding rather than in a permit condition does not cure this legal defect.

Finding 44b is not a requirement that Tosco has to participate in the TMDL development.

9. Finding 52 and Effluent Limitations B.7 and B.8 of the Order stating that certain [organic priority] pollutants have a reasonable potential to cause or contribute to an exceedance of a water quality objective simply because the detection limits for these chemicals are higher than the water quality objective and because the chemicals “may have been used on-site” is a legally inadequate basis for determining that a reasonable potential exists for these pollutants.  It is nothing more than an assumption, unsupported by any evidence in the record.  These chemicals have not routinely been detected in Tosco’s discharge, and not used or manufactured.  Many of these are pesticides that have been banned for many years.  

Board staff has considered site-specific factors in evaluating the reasonable potential for the various pesticide pollutants, which all have water-quality based effluent limitations in the prior permit.  Although many of these pollutants have been banned for many years, the Avon Refinery has been operating at the site for over 80 years.  Some or all of these pesticides might have been applied at the site in the past.  It is well known that these pesticides have extremely strong affinity to soil particles.  Stormwater runoff in areas that have pesticides applied in the past may entrain pesticides-laden soil particles.  The Avon Refinery collects, and treats most of its stormwater runoff with process wastewater in its treatment plant, but some pesticides pass through the treatment units.  Thus, there is a potential for very low levels of pesticide residues to pass through the wastewater treatment plant and discharge to the receiving water.  Federal law requires that site factors other than effluent data need to be considered in determining a pollutant’s reasonable potential for exceeding the water quality standard.  As indicated in Staff Response to Comments on Tosco Avon Refinery permit draft, the reasonable potential of these pollutants will be re-evaluated once the analytical techniques are improved so that the actual pollutant levels of these pesticides can be determined.  Additionally, Board staff have asked Tosco staff on several occasions before the adoption of the Order if Tosco can provide evidence or information that these pesticides had not been used at the refinery or there is no potential for these pollutants to be discharged in its treated effluent.  Tosco has not submitted any evidence to that effect.  

10. Finding 54.  Omission of the previous reclaimed water use credit is arbitrary, capricious, and inconsistent with State Board and Regional Board polices designed to encourage the use of reclaimed water.
Tosco’s argument is similar to the petition by CCCSD on this issue.  See Response to CCCSD’s petition below.

11. Footnote 15 to Effluent limitation B.8 is ambiguous and could be interpreted in a manner contrary to its intended effect.  Tosco believes that the Regional Board intended to state that, where there is a net increase in copper loading, the running annual average mass limit of 5.8 lbs/ month applies only to the net increase.

Staff Response 19 to Comments on Tosco Avon draft permit (see Attachment 2A in the Administrative Record) clarifies that if the data do not show compliance with the no net increase limit, the discharge shall comply with a baseline mass loading limit. It is not the limit for a net load increase above the influent.  This approach is the same as in the prior permit.

12. Provision F.24 of the Order requires the use of the lowest possible detection limit commercially available to analyze chemical parameters in waste discharges.  This provision is contrary to applicable regulations which require the use of EPA-approved methods, as specified in 40 CFR Part 136, to determine compliance with NPDES limits.  

The notes on Table 2 of the Self-Monitoring Program indicate that methods to be used for effluent analysis must be approved by USEPA.  If alternative methods are proposed in lieu of the required USEPA methods, they must be approved by the Executive Officer.  The purpose of Provision F.24 is to encourage Tosco to use the lowest possible detection limit if an effluent sample is to be analyzed.

13. The wastewater treatment system schematic from Tosco’s prior NPDES permit was included as Figure of the Tentative Order.  The figure is outdated.  The certified copy of the final order contains no figures, Tosco is unable to determine whether the correct schematic of its wastewater treatment system was included in the final Order.

Tosco is responsible for submitting accurate and updated information including the wastewater treatment system schematic in its application for permit renewal.  The wastewater flow diagram included in the draft permit prior to the adoption of the Order was provided by Tosco through its application.  The certified copy of the final order should have included the revised wastewater flow diagram that was re-submitted upon Board staff’s request.  Tosco should contact Board staff to obtain the wastewater flow diagram as soon as they discovered the omission of the diagram from the final Order.

14. All chlorine-containing streams are processed in the wastewater treatment system, which includes at least 30 days of residence time in biologically active, aerated lagoons.  There is no plausible way that residual chlorine could remain in the effluent after this process.  Daily testing for chlorine residual at E-001 is unnecessary.
The prior weekly monitoring for chlorine residual is too infrequent considering the toxic nature of chlorine to aquatic species.  When there are sufficient data to justify that chlorine residual is not a threat to the receiving water from the discharge, Tosco may request for reducing the monitoring frequency for chlorine residual.

15. Total coliform has not been a problem in the past, and the Regional Board did not provide any justification for the increase in sampling frequency for total coliform.  In addition, since the holding time for coliform samples is only 6 hours, there are practical difficulties to coliform sampling on weekends and holidays.  Proposed increase in total coliform monitoring frequency is unwarranted.

Elevated total coliform has been detected in effluent at locations downstream of the wastewater treatment plant. If the required total coliform study shows that there are no other on-site sources of total coliform attributed to Tosco Avon Refinery’s activities, the frequency of total coliform monitoring may be reviewed by that time.

16. Table 2 of Self-Monitoring Program includes a new requirement to sample miscellaneous stormwater discharges during “each occurrence”.  The stormwater sampling requirements has a significant additional burden to Tosco; there is no justification for increasing frequency at E-005 from twice per year.

Notes to Table 2 of Self-Monitoring Program define what an occurrence is.  There is no cost information regarding how much extra efforts will be required by Tosco to perform sampling at the frequency in Table 2..  In fact, the Order has a provision requiring the reduction or elimination of as many E-005 discharges as possible.  By the reduction and elimination efforts, the actual sampling requirements will be less than what is perceived.

17. The Order unnecessarily requires TPH analyses for all stormwater occurrences.
An oil sheen due to the presence of petroleum products such as lubricating oil has been observed on stormwater runoff during a site inspection.  While TOC would provide information about the organic carbon content in stormwater runoff, the analysis for total petroleum hydrocarbon could indicate stormwater pollution attributed to anthropogenic sources.  Thus the requirement of analyzing total petroleum hydrocarbon is reasonable in light of the oil refinery activities within the Avon property.

C.  Contentions of WSPA

WSPA’s petition consists of a statement of reasons arguing against Findings 57 (alternative final limits), 56 (interim performance-based mass limits), 49 (reasonable potential without 10:1 dilution), 52 (determination of reasonable potential for pollutants that are not used at the Avon Refinery), and Provision 16 (require the preparation of a waste minimization plan).  WSPA’s arguments are similar to, but less lengthy than, Tosco’s arguments summarized in Items 2, 3, 4, 5 and 9 above.  See Response to those items under Tosco’s specific contentions.

D.  Contentions of Contra Costa Council
1.
The interim mass limits contained in Finding 56 are inconsistent with the law.  The adoption of water quality based effluent limitations, including mass limitations, before the adoption of TMDLs was neither intended by Congress, nor mandated by CWA.  The annual mass limitations are not mandated by federal or State antidegradation policies.  Antidegradation policies apply to waters that attain standards, not to impaired waters where the water quality standards are not being attained.  Furthermore, neither federal nor State antidegradation policies require that mass emissions of pollutants be frozen at current levels.

The Order includes interim mass limitations that are performance-based, not water quality based as stated in CCC’s petition.  When a waterbody is listed as impaired, the appropriate final limit for a impairing pollutant shall be based on the results of its TMDL development and the associated WLA.  When a TMDL is in preparation and no WLA is available, the Regional Board has to take some action to prevent the water quality of the impaired waterbody from further damage.  Thus, interim limitations are established with the intent of maintaining the discharge of a 303(d)-list pollutant at the current mass level.  Such an interim performance-based mass limitation, together with the existing water quality based concentration limit that has incorporated a 10:1 dilution credit in its derivation, do not violate federal or State antidegradation policies.  It is incorrect to claim that those policies do not apply to Suisun Bay because it is not currently achieving water quality standards. The federal antidegradation policy, and the state antidegradation policy, requires protection of water quality at the level that existed in 1975 (see Staff Response 1 to Comments on Tosco Avon’s draft permit, Attachment 2A of Administrative Records). These policies clearly require protection of the water quality standards listed in the Basin Plan for Suisun Bay.  Since the 303(d) list shows that the waters are impaired, USEPA has concluded that there is no additional assimilative capacity and that increased loadings are not allowable pending completion of TMDLs. This is a reasonable conclusion and interpretation of federal law.

CCC further argues that the imposition of water quality based mass limits in advance of the completion of TMDLs is not justified by the Basin Plan.  Chapter 4 of the Basin Plan allows alternate limits based on mass rather concentration only if such limits are requested by Tosco.  Tosco did not request alternate mass limits in this case.  Therefore, the Tosco Permit does not properly implement the Basin Plan [and is] in violation of State and federal laws.  The Regional Board failed to (i) adopt limitations that properly implement the narrative objectives for toxicity and bioaccumulative substances; (ii) consider the factors specified in Water Code section 13241 including, but not limited to, the water quality conditions that could reasonably be achieved through the coordinated control of all factors which affect water quality in the area, economic considerations, the need for developing housing within the region, and the need to develop and use recycled water; and (iii) follow the State policy contained in the State Board’s Bay-Delta Pollutant Policy Document (PPD).

The inclusion of mass limitations in an NPDES permit is required by federal law, as articulated in EPA regulations (see 40 CFR Part 122.45(f)).  Although Tosco has not asked for mass limitations in its application, there existed mass effluent limits for copper and selenium in the Prior Order.  CCC’s reference to the Basin Plan’s allowance of alternate limits is inapplicable to the mass limitations in the Order. The Basin Plan does not restrict the Regional Board from imposing alternate limits to prevent further degradation to the water quality of Suisun Bay.  On the contrary, the Regional Board will consider establishing more stringent limitations as necessary to meet water quality objectives and protect beneficial uses in particularly sensitive areas.  Suisun Bay is part of the Bay-Delta estuary, and is a sensitive area for wildlife and aquatic habitat.  As Suisun Bay is impaired by mercury, copper, nickel, selenium, and other 303(d)-list pollutants, additional limitations are imposed to help prevent the water quality of Suisun Bay from further degraded.  Therefore, the Order does implement the Basin Plan, and is not violation of State and federal laws.  

Section 13241 of Water Code applies to the establishment of water quality objectives in water quality control plans, not for effluent limitations in NPDES permits.  The interim mass limits established in the Order are to maintain the discharge of 303(d)-list pollutant loads at current levels to protect Suisun Bay from further damage.  Thus the Regional Board has taken the right steps to implement the Basin Plan and applicable State policy for water quality control.  While TMDLs are in preparation, the State Board’s  PPD does not prevent the Regional Board from adopting interim mass limits for the 303(d)-list pollutants.  Additionally, the performance-based mass limits do not further reduce mass emissions from point sources like Tosco; these limits are just to maintain the mass emissions at current levels.  Recent monitoring reports submitted by Tosco indicate that, without any changes to the existing wastewater treatment technology, the refinery effluent meets these interim mass limits.

CCC further argues that the Regional Board has adopted a new permitting policy in adopting the interim mass limits and related findings in the Order.  The Regional Board failed to comply with the requirements of the Administrative Procedures Act and California Environmental Quality Act.

This permit did not set a new policy in adopting the interim mass limits and related findings. The limits in this permit are a response to new information as well as to interpretations of current federal regulations.  As mass limitations are required in federal regulations (see 40 CFR 122.45(f)), and the method of calculating mass limits for the concerned 303(d)-list pollutants are based on Board staff’s best professional judgment, no new policy is created.  Thus, it is not necessary to comply with the requirements of the Administrative Procedures Act and California Environmental Quality Act as suggested by CCC.

CCC states that in order for POTWs to freeze mass emissions of 303(d)-list pollutants at existing levels as prescribed in the Tosco permit, it would be necessary initially to freeze local development.  Although mass loading restrictions are intended to benefit water quality and the environment, the evidence shows that such benefits will not be realized.  NPDES-permitted discharges constitute a small percentage of the total load to the Bay of toxic pollutants listed on the 303(d) list.  Allowing normal growth and development to occur would not result in degradation in water quality.  Furthermore, freezing or eliminating all permitted discharges to Suisun Bay would not result in a significant improvement in water quality.  The new permitting policy will impede, rather than facilitate, improvements in water quality.

The Order is for Tosco, which is an industrial facility.  CCC’s argument related to the local and housing developments is not relevant to the Avon refinery.  Although the mercury and copper loads that NPDES-permitted discharges to Suisun Bay may be relatively small as compared to non-point source loading, all loads are not of equal importance, particularly for mercury, where the form of mercury discharged and the ecosystem into which it is discharged may have a large effect on methylation rates and thus the potential for increases in methyl-mercury in fish. Based on the best available science, the levels of mercury in San Francisco Bay including Suisun Bay are not currently protective of beneficial uses. The Bay is listed as impaired by mercury because of elevated levels of methylated mercury in fish tissue. Allowing growth and development to occur, as proposed, without taking further actions to control loading, would most certainly result in significant degradation in water quality. Nowhere in this permit is there any mention or intention of eliminating all permitted discharges to the Bay. 

The comment that the mass limits would not benefit water quality may be true in the sense that the mass limits only lock in current loading and do not begin to restore the impaired water body.  The mass limits would, however, hold the mass loading to current levels while TMDLs are being developed, and would only prevent further degradation.  The restrictions on holding to current mass loading levels are necessary to spur the TMDL development process, not limit its development. CCC contends that restricting mass loading will take away money from more worthy water quality projects.  But that is precisely why Tosco is given the option of obtaining offsets, and required to implement/enhance waste minimization.  

In summary, the adoption of mass limitations in the Order is based on best professional judgment, in accordance with federal law, is consistent with Basin Plan, and is not an abuse of law as claimed by CCC.  The monitoring results submitted by Tosco since the adoption of the Order show that their current mass emissions of mercury, copper, nickel, and selenium are well below the corresponding mass limits.  Thus, the imposed performance-based mass limits are achievable with the existing control at the refinery.

2.
The provisions contained in Finding 57 regarding “no net loading and removal of dilution credits are inconsistent with the law.  The Regional Board has acted in a manner that is inconsistent with CWA in adopting the Tosco Permit with these provisions. There is no evidence in the record that Tosco’s discharge causes or contributes to a detrimental increase in concentrations of toxic substances in bottom sediments or aquatic life and thus, violation the Basin Plan’s narrative bioaccumulation objective.  Furthermore, there is no evidence in the record that Tosco’s discharge causes or contributes to a violation of the Basin Plan’s narrative toxicity objective.  On the contrary, recent data demonstrate that the waters of Suisun Bay comply with USEPA’s National Recommended Water Quality Criteria for several of the 303(d)-list constituents.

The USEPA approved 303(d)-list indicates that Suisun Bay is impaired (i.e. does not meet water quality standards) for mercury, selenium, copper, nickel, DDT, dieldrin, dioxins and furans, total PCBs, chlordane, dioxin-like PCBs, diazinon, and exotic species.  Copper and nickel are determined to exceed their criteria in the NTR.  Based on the best available science, the levels of mercury in the Bay are not currently protective of beneficial uses.  The elevated levels of mercury in bottom sediments and aquatic life (e.g. fishes) in San Francisco Bay including Suisun Bay indicate that any further discharge of mercury would exceed the narrative toxicity objective of the Basin Plan.  One of the major sources for selenium discharged to the Suisun Bay is from the local refineries, including Tosco Avon Refinery.  These four pollutants are frequently detected in the Avon Refinery’s effluent.  Its continuous discharge contributes to the increase in loading of these pollutants in Suisun Bay, thus exceeding Basin Plan’s narrative toxicity objective.  Board staff is not aware of what recent data CCC refers to demonstrating that the waters of Suisun Bay comply with USEPA’s National Recommended Water Quality Criteria for several of the 303(d)-list constituents.

CCC argues that nothing in the CWA mandates the “no net loading” ban on discharges into an impaired waterway.  

CWA does not prevent the State from adopting more stringent requirements in the permit when TMDLs are not complete after the 10-year schedule elapsed.  Since Finding 57 is only a finding prescribing the intent of the Regional Board to establish final alternatives when TMDLs are, or are not completed by 2010, it does not impose these final limits upon adoption of the Order.  

CCC claimed that the Regional Board, in adopting Finding 57, failed to consider the economic ramification of its actions in violation of Water Code sections 13263(a) and 13241.  In order to achieve the zero mass requirements within ten years, POTWs alone would have to construct massive treatment facilities that would cost Bay Area residents in excess of $1 billion per year.  Non-POTW dischargers would also need to incur massive costs which would either be passed onto consumers or which would result in the closing of facilities.   The costs of a massive zero discharge system would have significant economic impacts on the Bay Area including, but not limited to, the loss of jobs.

The Order is not for a POTW, and Tosco has not presented evidence of planned growth.  Board staff has considered economics and social consequences, and weighed them against the need to ensure greater reductions in 303(d)-listed pollutants, especially the bioaccumulative pollutants, and have determined that the time granted in the permit is ample to increase reclamation/recycle/reuse and pollution prevention/source control programs.  Ample time is also given in the Order for creating other viable options for maintaining current loading, such as mass offset, “smarter” growth plans, etc. Finally, ample time is given to finalize TMDLs, especially if dischargers choose a cooperative approach.  CCC and other petitioners, including BADA, WSPA, and Tosco, continue to raise the least cost-effective alternative (i.e. construction of costly new treatment facilities) as the only viable option available to them, when in fact there are alternative options. Dischargers including Tosco have a choice of participating in the TMDL development process and work together towards finding solutions to common goals, such as reducing both point and non-point source pollutants to the waterways.

CCC further claims that in adopting the Order, the Regional Board has adopted de facto water quality objectives and/or permit-specific water quality objectives without complying with Water code sections 13241 and 13242, CEQA, or the APA.  The Regional Board’s piecemeal imposition of the interim and final limits of Findings 56 and 57 on a Basin-wide but “permit-by-permit” basis, but in the same manner and with the same force and effect as formally adopted water quality objectives, constitutes an underground regulation in violation of the California APA.  Even if Findings 56 and 57 are not enforceable, they nonetheless have the impact of regulations, as they carry with them the threat of enforcement, and Bay Area dischargers can ignore those provisions only at their own peril.

As stated in the Fact Sheet for the Order, the numerical limits for certain pollutants are based on staff's interpretation of the Basin Plan’s narrative water quality objectives and best professional judgment.  The Order does not set any new or site-specific water quality objectives.  Thus, Water Code sections 13241and 13242 do not apply to the Regional Board’s adoption of the Order, which is also exempted from CEQA and APA requirements.

Each permit is specific.  With a 10-year schedule, Tosco is not required to meet the final alternative limits (i.e. “no net loading” and end-of-pipe water quality objectives) within this and even the next permit cycles.  Ample time is given to Tosco to implement and enhance source reduction, waste minimization, wastewater reuse/reclamation/recycle, and/or modification of production process to reduce the generation of the 303(d)-list constituents as product waste.  As responded above, Finding 57 only prescribes the intent of the Board regarding final effluent limitations when TMDLs are or are not adopted by 2010, and has no enforceable effect.  Dischargers including Tosco have the opportunity to participate in the development of TMDLs to make their adoption before the 10-year schedule expires.

3. The Regional board failed to comply with CEQA when adopting the Tosco Permit.  Although partially exempted from the Environmental Impact Reporting process under Water Code section 13389, CEQA requires the Regional board to consider the environmental consequences of their permitting actions, and to explore feasible alternatives and mitigation measures prior to the adoption of waste discharge requirements.  The limitation or halt of ordinary growth and development in the Bay Area would have serious, adverse impacts on the environment, including exacerbation of the precise issues the provisions are purported to ameliorate.  The construction and operation of the facilities necessary to freeze mass emissions at current levels, to comply with a “no net loading “ requirements, or to meet water quality objectives end-of-pipe with no dilution by the year 2010 would have adverse environmental impacts which the Regional board failed to consider.

CCC did not specify what adverse environmental impacts would occur that the Regional Board failed to consider when adopting the Order.  However, Board staff has considered environmental benefits and impacts upon the inclusion of Finding 57 in the Order.  Given the considerations that: (1) Suisun Bay is impaired and cannot is not meeting water quality standards, (2) continuous discharge of the 303(d)-list constituents from Tosco Avon Refinery will contribute to exceedance of the Basin Plan’s narrative water quality objectives and to increase in total mass loads of these pollutants in the Bay, (3) water quality of Suisun Bay will continuously be impacted by Tosco Avon’s discharge without control of total mass emission, (4) Tosco will not be able to immediately meet water quality objectives at end-of-pipe, (5) Tosco is not considered to be a major contributor among other sources of 303(d) list pollutants, (6) there are other alternatives to the construction of additional and expensive treatment facilities, such as enhanced source control and reduction, waste minimization, wastewater reuse/recycle/reclamation, and even implementing a mass offset program, and (7) water quality of Suisun Bay could be restored in a shorter time frame if the total mass loadings of bioaccumulative pollutants such as mercury and selenium are held from further increase from the current levels, the Order reflects a reasonable and appropriate approach, under the State and federal law, and during the time before TMDLs are not yet adopted, to address the water quality problems in an impaired water body.  Though the Order includes some provisions and findings that the prior permit did not have, the inclusion of these provisions and findings is in response to the USEPA interpretation of existing federal law and the listing of Suisun Bay as an impaired waterbody.  Thus, no new policy was created in the adoption of the Order.

E.  BADA’s contentions

1. The annual mass limits required for 303(d)-list pollutants, as contained in Effluent limitation No. 8 and related provisions contained in Finding No. 56 are inconsistent with the law. 

BADA’s 18-point arguments under the above statement of reasons are generally similar to the same arguments from CCC.  See above Response to CCC’s Item 1.

2. The provisions contained in Finding 57 regarding “no net loading” and removal of dilution credits are inconsistent with the law.


BADA’s 7-point arguments under this statement of reasons are the same as the CCC’s arguments under a similar statement of reasons.  See above Response to CCC’s Item 2.

3. Effluent limitations carried forward from the previous permit (chronic toxicity, Tributyltin, TCDD equivalents, and PCBs total), as contained in Effluent limitation 4.b, 7, and 8 are inconsistent with the law.  The limitations contained in prior Order No. 93-068 were based on the State Water Quality Control Plan for Enclosed Bays and Estuaries (EBEP), which was rescinded by the State Board in 1994.  The Regional Board has no authority to impose effluent limits derived from water quality objectives that have been invalidated by a superior court and rescinded by the State Board.  Therefore, the automatic inclusion of these limitations in the Order on the ground that these limits were included in the previous permit for Tosco is erroneous.  These limitations, which are based on a mistake of law, are illegal and cannot be carried forward in the renewed permit.  For the same reason, such limitations are exempt from the antibacksliding provisions of the CWA.
As stated in the Fact Sheet for the Order, the numerical limits for certain pollutants, although they may be the same as those in the Enclosed Bay and Estuaries Plan or USEPA Water Quality Criteria, are based on staff's interpretation of the narrative water quality objectives and best professional judgment in accordance with the Basin Plan.  Thus, when no numerical water quality objectives are adopted in the Basin Plan, Board staff uses best professional judgment and available scientifically defensible values (such as those in USEPA’s NTR) to establish effluent limitations in the permit.  Such limitations are considered to meet the narrative water quality objective stated in the Basin Plan.

4. Effluent limitations not based on formally adopted water quality objectives (alpha-BHC, beta-BNC, aldrin, endosulfan, endrin, heptachlor, heptachlor epoxide, hexachlorobenzene, PAHs, pentachlorophenol, toxaphene, chlordane, DDT, dieldrin, copper, chronic toxicity, Tributyltin, TCDD equivalents, and PCBs total), as contained in Effluent Limitation Nos. 4.b, 7, and 8 are inconsistent with law.

The above-referenced effluent limitations are neither based on the invalidated EBEP nor using the criteria in the proposed California Toxics Rule; they are based on the narrative toxicity objective contained in the Basin Plan and Board staff’s best professional judgment of using available scientifically defensible values (e.g. those contained in the USEPA’s NTR).  The effluent limitations cited by BADA are considered protective of the water quality of Suisun Bay and meet the narrative toxicity objective in the Basin Plan.  Moreover, the Regional Board has considered all evidence submitted; economics are also considered as part of the permit reissuance process.  Tosco has been able to comply with all except TCDD equivalent effluent limitations in the past.  Thus compliance with these effluent limitations is in general achievable by Tosco Avon Refinery.

5. The Regional Board failed to comply with CEQA when adopting the Tosco Permit.

See above Response to CCC’s item 3 for the same comment.

F.  Contentions of Central Costa County Sanitary District
1.
CCCSD joins in each of the issues and arguments submitted in the petition filed by the Bay Area Discharges Association concerning the Tosco Avon Refiner Permit, and incorporates those issues and argument herein without restating them.

See Response to BADA’s petition, above.

2.
The deletion of the effluent limitation credit for reclaimed water use in the Order fails to accomplish any stated permit objective, is unsupportable as a matter of law, and is contrary to the State Board’s and the Regional Board’s policies of encouraging the use of recycled water.  The regulatory and intergovernmental issues that must be addressed to accomplish an industrial recycled water program are complex.  Reopening a hotly debated NPDES permit, even for the most laudable of purposes, would be difficult and time-consuming and poses the threat that totally unrelated issues would kill the possibility that this effort would come to fruition.  Simply put, the risks associated with reopening this high visibility NPDES permit will undoubtedly preclude any recycled water program from being implemented with Tosco during this permit’s term.

Board staff understands CCCSD’s concern regarding the potential difficulty to reopen the permit for the incorporation of effluent limitation credit for recycled water use.  However, the recent reopening of the Order and Board’s adoption for the change of effluent limitations for dioxins, which is considered the most controversial issue for the Avon Refinery permit, showed that the Regional Board can and did reopen a permit to make appropriate modifications.

In its application for permit renewal, Tosco did not include any information regarding its intent to use reclaimed water.  On several occasions before the adoption of the Order, Board staff inquired of Tosco staff whether Tosco has any plan to use reclaimed water.  Tosco confirmed that, within the next permit cycle, they would have no plan to use any reclaimed water in its production process.  As such, Board staff believed that the provision for effluent limitation credit for reclaimed water use as contained in the previous permit served no purpose, and thus was excluded it from the Order. 

Although the Regional Board encourages dischargers including Tosco Avon Refinery to increase recycling efforts, there are many factors that a recycle water user needs to consider and resolve prior to its commitment for reclaimed water use.  In fact, Board staff believes, and understands from discussions with Tosco staff, that the allowance of effluent limitation credit is not the determining factor for Tosco’s reclaimed water use project.  There are other technical, economical, and political factors that are not related to the Order, but need to be considered.  Finding 54, however, states that if Tosco has a plan to use reclaimed water, the Order may be amended.  Additionally, Provision F.16 requiring waste minimization encourages Tosco to implement source reduction as well as wastewater reclamation/reuse/recycle (see Staff Response No. 37 and 90 to Comments, Attachment 2A of the Administrative Record).
IV.
CONCLUSION

The disputed permit terms as adopted by the Regional Board were a good faith, reasonable interpretation of the law as it applies to the Tosco circumstances, supported by the USEPA, and by subsequently adopted State Board policy adopted in the SIP.
Over the next ten years, as the TMDLs are developed and additional information is gathered, the Regional Board and the State Board can consider whether there are better ways of protecting impaired waterbodies from further degradation, pending waste load allocations.  In the meantime, while avoiding further degradation of the receiving water, in essence all that is asked of the discharger is that it keep discharges to current levels, look for ways to reduce its discharges, and to perhaps some day have to offset discharges in reductions elsewhere if the TMDLs are not completed in time.  This plan is subject to revision by future Regional Board members, as there are two permit renewals in the time-line contemplated.

With this permit, the San Francisco Regional Board finds itself, as it so often does, on the “bleeding edge” of water quality issues.  The Regional Board respectfully requests that the State Board affirm the well-considered and well-supported means chosen in this permit to address the impaired waterbody issue.  Other Regional Boards might choose other means of addressing these same issues, but the methods chosen in the permit at hand are well supported by law and fact and should be allowed to stand.


















� 	If a TMDL is adopted, the final effluent limitations will be established in accordance with the wasteload allocation established in the TMDL.
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