Response to Comments, Item __, Chevron
 
Reissuance of NPDES Permit


CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

SAN FRANCISCO BAY REGION

STAFF RESPONSE TO WRITTEN COMMENTS

ON THE REISSUANCE OF WASTE DISCHARGE REQUIREMENTS FOR:

CHEVRON U.S.A. INC., RICHMOND REFINERY,

CHEVRON CHEMICAL COMPANY LLC, RICHMOND PLANT, AND

GENERAL CHEMICAL CORPORATION, RICHMOND WORKS,

RICHMOND, CONTRA COSTA COUNTY

NPDES NO. CA0005134 
Content









Page No.

I.
Discharger’s 5/7/2001 Comments and Staff Response



       1

II.
Western State Petroleum Association 5/7/2001 Comments and Staff Response
     33

III.
Communities For Better Environment 5/7/2001 Comments and Staff Response
     43

IV.
Bay Area Clean Water Program 5/7/2001 Comments and Staff Response

     51

V.
U.S. EPA 5/24/2001 Comments and Staff Response




     55

VI.
Discharger’s 6/4/2001 Comments and Staff Response



     56

VII.
Western State Petroleum Association 6/4/2001 Comments and Staff Response
     63

VIII.
U.S. EPA 6/4/2001 Comments and Staff Response




     63


IX.
Communities For Better Environment 6/4/2001 Comments and Staff Response
     64
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I.
Discharger’s 5/7/2001 Comments and Staff Response


Comment A:

Chevron objects to the imposition of effluent limits for dioxin congeners, which are not detected in the effluent. In addition, to the extent that any dioxin limits are included, we believe the only potentially valid numeric limit for dioxin is the 0.14 pg/l for 2,3,7,8-TCDD established in the California Toxics Rule (CTR).  However, since 2,3,7,8 TCDD is not detected there is no valid statistical basis to determine an interim limit using the rationale set forth in the Tosco decision (WQ 2001-06).

Response A

See response to Specific Comment 8f

Comment B  

Chevron objects to the inclusion of limits for pesticides in the order and asks that these limits be removed.  

Limited parameters at B.5 include a number of pesticides which are not detected in our effluent [or in the ambient water quality].  It has been erroneously concluded that there is a reasonable potential for these organic constituents to exceed the applicable water quality objectives “due to the Discharger’s past activities (...manufacturing and/or formulating fertilizers and pesticides).”  

The SWRCB, in its recent ruling on the Tosco permit appeals (WQ 2001-06), specifically found inappropriate the finding of reasonable potential for constituents which are not detected, absent some additional evidence that they are present.  No evidence or information that supports the need for a limit is presented.  Staff’s analysis is inconsistent with and contrary to the SWRCB’s decision in Tosco.

Additionally, the listed pesticides were never manufactured nor formulated at the Richmond Refinery and none of the listed pesticides are detected in the Richmond Refinery's effluent (Chevron has submitted to the RWQCB many years  of supporting data)

. 

Response B

Page five of the SIP states:

 “Review other information available to determine if a water quality-based effluent limitation is required, notwithstanding the above analysis in step 1 through 6, to protect beneficial uses.

Information that may be used includes: the facility type, the discharged type…..” 

This implies that the permit writer can use other information such as facility type and history to determine reasonable potential analysis.  Chevron Chemical Company (one of the co-applicants) used to manufacture or use these pesticides at the site.  The detection limits for these pesticides are above Water Quality Objective.  However, because Chevron Chemical Company used to manufacture or use these pesticide, it is reasonable to conclude that the discharge has a reasonable potential to cause or contribute to exceedance of a standard.

Chevron states, “the listed pesticides were never manufactured nor formulated at the Richmond Refinery.”   This is not a sound logic because Heptachlor Epoxide (a pesticide) was never manufactured at the Richmond Refinery but it was detected in its effluent.  When it comes to pesticides, Board staff is more concerned what was manufactured at the Chevron Chemical Company than what was manufactured at the refinery.

Chevron also states “The SWRCB, in its recent ruling on the Tosco permit appeals (WQ 2001-06), specifically found inappropriate the finding of reasonable potential for constituents which are not detected, absent some additional evidence that they are present.  No evidence or information that supports the need for a limit is presented.”  The evidence staff relied on is the past history of chevron chemical company.  The proposed effluent limitations for these pesticide complies with the SIP and the SWRCB ruling (WQ 2001-06)

In addition, as discussed earlier, if chevron can certify that one or more of these pesticides have never been manufactured or used at Chevron Chemical Company, staff will consider the removal of these limits. 

Comment C:

Chevron requests that the explanatory provisions of 16(a) be moved to finding 41 and the rest of Provision 16 be deleted. To review the issue briefly, in its Tosco decision the State Board concluded that Water Code section 13263.3 prohibits including in NPDES permits any requirement to implement a Pollution Minimization Program.  In doing so, the State Board rejected the interpretation that SIP section 2.4.5 may be read to authorize Regional Boards to require Pollution Minimization Program implementation in a permit outside the Water Code section 13263.3 process.  The Tosco decision treats waste minimization and pollution prevention plans the same for purposes of this proscription.  Acknowledging the existing process in the findings is all that is necessary in the NPDES permit to carry forward the existing Pollution Prevention Plan and remain consistent with Water Code section 13263.3 and the Tosco decision.  

Response C:

This is a justified request.  The Tentative Order is modified to accommodate this request.

Comment D:

Statements regarding “no assimilative capacity” in the Findings should be deleted because there is no such analysis referenced or reflected in the permit.  The Tentative Order’s Fact Sheet (p. 15) and Finding 30(c) state that the receiving waters have “no assimilative capacity” for copper, mercury, nickel, selenium and dioxin.  However, the State Board’s Tosco Order holds that a finding of “no assimilative capacity” must be based on analysis of ambient conditions and not merely on a Clean Water Act section 303(d) listing (pp. 33-36).

Response D:

Assimilative capacity of the receiving water has been considered. The evaluation included review of RMP data (local and Central Bay stations), effluent data, and WQOs.  From this evaluation, staff has found that the assimilative capacity is highly variable due to the complex hydrology of the receiving water.  Therefore, there is uncertainty associated with the representiveness of the appropriate ambient background data to conclusively quantify the assimilative capacity of the receiving water.  However in calculating the final WQBEL for non-bioaccumulative 303(d)-listed constituents, it is assumed there is assimilative capacity, and a 10:1 dilution is granted.  10:1 dilution is not given to 303(d)-listed bioaccumulative constituents, such as Hg and Se.

 Comments Regarding Tentative Order

Comment 1

Prohibition A.1


For clarity Chevron requests an addition to the second sentence to include reference to the Richmond Long Wharf Firewater System.  We propose “…in the facility’s firewater system, including the Richmond Long Wharf Fire Protection System, …”

Response 1

This is a justified request.  The Tentative Order is modified to accommodate this request.

Comment 2

Prohibition A.2

Chevron asks that the bypass provision be clarified. The language suggests that certain "bypasses" are included in the prohibition, when the intention is to exempt or exclude them from the general bypass prohibition.  To clarify this, Chevron  suggests the following language: “…with the exception of bypass from the process discussed in Finding 45 (firewater systems including the Richmond Long Wharf discharge, irrigation, dust control, etc.), and Finding 46 (reclaimed/recycled water use).

Response 2

This is a justified request.  The Tentative Order is modified to accommodate this request.

Comment 3

Prohibition A.6

Chevron suggests the following clarification:  "The discharge of Wetland effluent directly to Outfall E001 (downstream of the GAC facility) is prohibited unless the Discharger complies with the provisions Provision D.2 of this Order."

Response 3

This is a justified request.  The Tentative Order is modified to accommodate this request.

Comment 4

Effluent Limitation B.1

These effluent limitations  appear to be consistent with EPA's effluent guidelines for refineries and their implementing regulations at 40 CFR §419. These limitations are consistent with Best Available Technology Economically Achievable, as required by the Clean Water Act [§301(b)(2)].

Response 4

Comment noted.

Comment 5

Effluent Limitation B.2

These allocations appear to be , consistent with EPA's effluent guidelines for refineries and their implementing regulations at 40 CFR §419. These allocations appear to be consistent with Best Available Technology Economically Achievable, as required by the Clean Water Act [§301(b)(2)].

Response 5

Comment noted.

Comment 6

Effluent Limitation B.4

Chevron asks that final limit calculations, based on human health objectives, use long-term average background concentrations in the SIP methodology calculations.

Response 6

This is a justified request.  The Tentative Order is modified to accommodate this request.

Comment 7

Effluent Limitation B.4

Chevron suggests that the numerical limit columns for the four PAHs and heptachlor epoxide should be reversed consistent with the headings AMEL and MDEL.

Response 7

This is a justified request.  The Tentative Order is modified to accommodate this request.

Comment 8a

Effluent Limitation B.5

Chevron supports in general the approach taken by the Staff in adopting interim performance based limits, as we understood the methods discussed at the workshop on March 27th, 2001. This approach supports the use of valid statistical methods to determine interim based limits consistent with the State Board’s guidance as detailed in the Tosco Appeal decision.

Response 8a

Comment noted.

Comment 8b

Effluent Limitation B.5

Comment 8(b) Metals Limits: Interim limits for copper, mercury, nickel, selenium, and cyanide which were adopted, are consistent with this approach.

Response 8b

Comment noted.  However, based on additional review, the T.O. was modified and the effluent limitation for some pollutant was modified (for details see Addendum to Fact Sheet).

Comment 8c

Chevron requests that an option be provided to report cyanide as weak acid dissociable cyanide.  Chevron's current 1992 permit (92-111) includes this footnote:  "Dischargers may, at their option, demonstrate compliance with this limitation by measurement of weak acid dissociable cyanide."  [Footnote 4, p. 11, in Section A.3 Effluent Limitations, 1992]  Chevron requests that this footnote be reinstated in Section B.5 of Effluent Limitations.

Response 8c

This is a justified request.  The Tentative Order is modified to accommodate this request.

Comment 8d

Chevron strongly objects to this conclusion and we object to inclusion of limits for these pesticides in the order.  Chevron specifically asks that these limits be removed.

Response 8d

SEE Response B

Comment 8e

Mass Emission Limits

There are two rolling annual average mass limits, one for mercury and one for selenium.  The selenium limit is based on a negotiated settlement embodied in Orders 91-026 and 91-111. 

We do caution the RWQCB that to the extent that auto-correlation has not been factored into establishing these limits, they are biased low.  Thus, we remain concerned that in this area (rolling annual averages), the interim performance-based limit policy hasn't been thoroughly and appropriately resolved.  Others may challenge this methodology.

Response 8e

The selenium limit was established based on a negotiated settlement.  During the negotiation all the appropriate factors such as:  Water Quality Objectives, beneficial uses, and technical feasibilities, were considered.

The Mercury limit has been established based on sound statistical analysis.  The proposed limit is based on 99.87tile mercury performance.

Comment 8f

Dioxin TEQs. 

Chevron objects to the proposed permit limit for 2,3,7,8-TCDD equivalents and, at the very least, requests a change of that limit from .1 pg/l TEQ to .14 pg/l 2,3,7,8-TCDD only.  This request is premised on our mutual recognition of the Staff and Chevron, that this limit was adopted in the prior permit based on a technical error and that there is no prohibition on correcting it.  Indeed, we believe the only potentially valid numeric limit for dioxin is that established based on the objective in the California Toxics Rule. 0.14 pg/l for 2,3,7,8-TCDD.  However, that limit should not be applied because 2,3,7,8-TCDD has not been detected in the effluent.  Under the Tosco appeal decision, meaningful performance based limits can not be calculated for congeners that are not detected Chevron’s concern about this issue is heightened by the fact that the Tentative Order imposes an equivalent limit covering the other 16-dioxin congeners. In our view, it is inappropriate to impose the .1 pg/l equivalent limit (or for that matter even the TCDD limit of .14 pg/l) on the 16 non-2,3,7,8-TCDD dioxin congeners.  The California SIP acknowledges that, of the 17 dioxin congeners, only 2,3,7,8-TCDD has a numeric water quality criterion. The SIP requires monitoring for the other sixteen congeners but imposes no effluent limits.  Therefore, the Basin Plan’s narrative standard for toxics is the applicable water quality objective for these congeners (as you will recall, the former numeric objective for these congeners was included in the now-rescinded Enclosed Bays and Estuaries Plan).  In other words, assuming effluent limits are even appropriate for non-detected congeners, setting effluent limits in this case requires the translation of the Basin Plan’s narrative objective into a numeric effluent limit.  The Tentative Order cites the SIP, Best Professional Judgment and the existing permit as the bases for translating this narrative standard into the numeric limit of 0.1 pg/l for the TCDD equivalents.  However, as noted above, the SIP does not require additional effluent limits for these congeners—only monitoring.  Further, in our view, neither the exercise of Best Professional Judgment nor the prior permit justifies their imposition here.  It is a critical fact that 15 of these 16 congeners have not been detected at all in Chevron’s effluent for the past five years.  The other congener, OCDD, has been detected only once.  Absent detection of these congeners in Chevron’s effluent, we see no basis for translating the narrative standard into numeric limits for these congeners and imposing effluent limits for them in this permit.  The Tosco decision, WQ 2001-06, supports our view.  In the Tosco decision, the State Board upheld the Regional Board’s determination that only five of the 17 congeners had reasonable potential and, therefore, were subject to performance-based limits.  The five congeners were only those that had actually been detected in the effluent between 1996 and 2000.  We question how the Regional Board could properly reach a different result in Chevron’s case where there has been virtually no detection of the 16 congeners.  In our view, BPJ is properly used in setting effluent limits for the constituents at issue only if it is appropriate to establish effluent limits for those constituents in the first place.  Here it is not.  Further, even if it were appropriate to set effluent limits here, the Tentative Order does not justify a BPJ determination under the relevant BPJ criteria in the Basin Plan.  Basin Plan at 4-7.
The recent City of Los Angeles/City of Burbank ruling provides additional support for our position.  In overturning NPDES permits issued by the Los Angeles Regional Board, the Los Angeles Superior Court focused heavily on the failure of the Regional Board to provide a thorough explanation of its basis for translating narrative criteria into effluent limits.  In addition, the court emphasized the obligation of the Regional Board, in cases similar to this, to make policy decisions through the normal Basin Planning process, with adequate consideration of economics and other factors.  Water Code § 13241.  Here, the basis for imposing even 0.14 pg/l as an equivalent limit in the prior permit (the Enclosed Bay and Estuaries Plan) no longer exists.  Thus, the Tentative Order imposes the .1 pg/l equivalent limit based on what appears to be a de facto numeric objective.  Under the rationale of the City of Los Angeles/City of Burbank decisions, such a limit is not proper unless the objective is established through a valid Basin Planning process.   For all these reasons, we ask that Chevron’s permit be revised. There is no data to support the application of a TEQ-based limit in this permit.  Using the rationale set forth in the Tosco decision, Chevron’s permit should not include effluent limits for dioxin. At most, if the regional board can justify any limits at all, .14 pg/l should be used as the limit for 2,3,7,8-TCDD, with only monitoring requirements for the other congeners.

Response 8f

The authority for regulating dioxin/furan congeners is the Basin Plan’s narrative toxicity objective for bioacculmulation in Chapter 3 on page 3-2.  The technical rationale is described in detail in the findings of the Permit.  In summary, the U.S. EPA’s determination that the Bay is impaired by dioxin/furan congeners suggests that this narrative toxicity objective is not being met.  In order to prevent further impairment of this objective, discharges that have a reasonable potential to contribute to its exceedance must be limited for dioxin/furan congeners.

The authority for regulating the 16 dioxin/furan congeners is the Basin Plan’s narrative bioaccumulation objective.  40CFR131.11(a)(2) states in part “where a State adopts narrative criteria for toxic pollutants to protect designated uses, the State must provide information identifying the method by which the State intends to regulate point source discharges of toxic pollutants on water quality limited segments based on such narrative criteria…”  The following excerpts from the Basin Plan provide the information required by this regulation, which is what staff relied upon in developing the proposed limit:

1.
“Narrative objectives present general descriptions of water quality that must be attained through pollutant control measures and watershed management.” (Water Quality Objectives, p. 3-1)

2.
“These objectives will be achieved primarily through establishing and enforcing waste discharge requirements and by implementing this water quality control plan.” (Water Quality Objectives, p. 3-2)

3.
“The Regional Board implements the narrative objectives regarding sediment accumulation and bioaccumulation in several ways….  At a minimum, limits placed on point and nonpoint discharges take pollutant accumulation into consideration.” (Toxic Pollutant Accumulation: Mass-Based Strategies, p.4-2)

4.
“Acceptable control measures for point source discharges must ensure compliance with NPDES permit conditions … [and] water quality objectives set forth in the Basin Plan…” (Waste Discharge Permitting Program, p. 4-6)

5.
“In developing and setting water quality based effluent limitations for toxic pollutants, best professional judgement will involve consideration of many factors…that may include…achievability by available technology or control strategies.”  (Best Professional Judgement, p. 4-7)

It seems clear from the above that limits for pollutants that accumulate are required for point discharges that contain those pollutants.  Chevron’s catalytic reformer is a documented source of all 17 dioxin/furan congeners to its process wastewater.  One congener, OCDD, has been quantified in the treated effluent.  The other congeners may also be present at levels of concern (but below analytical quantification levels).

In developing the limit, staff considered achievability as described in the findings.  A limit of 0.1 pg/l TEQ is proposed in the T.O., which is taken from the previous permit.  Chevron has reported compliance with this limit so it is achievable by their available technology.  Achievability with a more stringent limit derived using the SIP methodology however is unknown because the SIP has not established minimum levels for these pollutants.

Comment 9

Chevron suggests the following guidance  regarding the color component of our stormwater observations (other than the RLW), be provided in asterisk to this parameter.

Response 9

This is not a justified request.  The storm water runoff should be free of color as stated in the T.O.

Comment 10

Chevron wishes to add a clarification in the first sentence of Provision D.1:
“…in their firewater systems, including the Richmond Long Wharf and subsequent discharge to San Francisco Bay.” 

Response 10

This is a justified request.  The Tentative Order is modified to accommodate this request.

 Comment 11

Provision D.2 Discharges from Wetland 

Chevron requests a number of changes to this Provision, to provide clarity, consistency, and reduce redundancy.

Response 11

This provision was significantly modified based on agreements among representative from Chevron, US EPA, and the Board staff

Comment 12

Provision D.3

Chevron strongly supports this provision

Response 12

Comment noted

Comment 13

Permit modification Provision

Chevron seeks a clarification to ensure that should the Regional Administrator object to this permit and it not become effective, that Chevron shall not suddenly be without any permit.  Consequently, Chevron suggests this language for the final sentence of this provision:

If the Regional Administrator objects to its issuance, then this Order shall not become effective until such objection is withdrawn, and the previous permit shall remain in force.

Response 13

This is a justified request.  The Tentative Order is modified to accommodate this request.

Comment 14

Standard Provisions and Reporting

Chevron suggests the following clarification:

This Order includes all items, except as mentioned in Part B of the Self-Monitoring Program, otherwise of the “Standard Provisions and Reporting Requirements” of August 1993.

Response 14

This is a justified request.  The Tentative Order is modified to accommodate this request.

Comment 15

Pollution Minimization Plan

Chevron asks that Provision D.16 be deleted in its entirety (and all associated references in the permit findings and fact sheet).

Response 15

See Response C

Comment 16

Compliance with Acute Toxicity Effluent Limitations

Chevron wishes to state, for purposes of clarity, that there is more than one “Fourth Edition” EPA approved method for acute toxicity measurement.  Chevron currently uses USEPA Methods for Measuring the Acute Toxicity of Effluents to Freshwater and Marine Organisms 4th Edition EPA/600/4-90/027F – August 1993 (DHS-ELAP Certification).  Chevron does not wish this method to be explicitly stated in our permit due to potential changes of the method during the term of the permit.

Response 16

This is not a justified comment.  The permit needs to be specific in this area.

Comment 17

Compliance with Acute Toxicity Effluent Limitations

Chevron requests that the words “…of each species” be removed from the second sentence.  

Response 17

This is a justified request.  The Tentative Order is modified to accommodate this request.

Comment 18

Provision D.16(b)

Missing Section and/or number

Response 18

This provision has been deleted

Comment 19

Optional Mass Offset

Chevron asks that Staff clarify the policy on mass offsets.  Chevron wants to thank the RWQCB for providing flexibility and this opportunity for suggesting an optional mass offset program.

In recognition that this is an opportunity (and not at this time a requirement), Chevron believes that a great deal of additional work and discussion must be undertaken and a number of issues resolved before any workable offset program can be developed or made mandatory.

Response 19

As stated the mass offset is optional at this time.  If requested and approved by the Executive Officer of the Board , the staff will work with the dischargers to develop policy or guideline regarding this matter.

Comment 20

Permit Reopener

Chevron requests that, should the permit be reopened due to the progress of TMDL development or updated water quality objectives, that a compliance schedule be included for new limits based on WLAs, pursuant to the SIP [§2.1], if the Discharger can not meet the new limits at once.

Response 20

No change to the provision is necessary but we agree that should the permit be reopened due to the progress of TMDL development or updated water quality objectives, that a compliance schedule be considered for new limits based on WLAs, pursuant to the SIP [§2.1], if the Discharger cannot meet the new limits at once.

Comment 21

Permit Reopener

As the State Board noted in Order WQ-2001-06, “to address industry’s concerns about the potential impact of future Clean Fuels requirements on treatment plant performance, the Regional Water Board can include a reopener clause in the permit.”

Response 21

This is a justified request.  The Tentative Order is modified to accommodate this request.

Comment 22

Consistent Use of Lowest Detection Limits

Chevron requests that this provision be eliminated, or rewritten. 

Response 22

This is a justified request.  The Tentative Order is modified and the new language refers to the SIP requirement.

Comments 23

Rescission of Previous Orders

Chevron is concerned that one or more of these orders may contain provisions that directly affect current permit limits or stipulations (i. e. court ordered Selenium limits).  Board orders 91-026 and 91-099 pertains directly to selenium level discharge settlements as referenced in the Findings at 32 and 33.
Finding 33 states that “this Order leaves unchanged the requirements of [these orders] and is therefore inconsistent with this Provision D.24.  Additionally, we have been unable to determine the influence of Order 97-108 

Response 23

Order 97-108 is the order that regulates discharges from Parr-Richmond Landfill and Gertrude Dump Site.  The relevant portions of the selenium orders are included in the Tentative Order.

Comment 24

Permit Expiration

Chevron suggests that the expiration date be changed to June 20, 2006, since the statute allows for a five-year permit term, and regulators are subject to abuse for expired permits which have not yet been renewed. Additional language should specify that existing permit 92-111 remains in effect until 7/1/2001, or such time, as this Order becomes effective.

Response 24

The expiration date of the permit has been changed.  No additional language regarding effective date of the permit is needed.  This issue has been address by provision “Effective Date of the Permit”

Comments Regarding Self-Monitoring Program

Comment 25

Acute Toxicity Monitoring, SMP III-D

Chevron requests Staff include the specified fish species for use in Acute Toxicity Flow Though Bioassay Testing.  Please add the following language to this section:  “The Discharger shall use rainbow trout, meeting the requirements of the specified 4th Edition Bioassay procedure, as the subject species for Acute Toxicity 96-Hour Flow through Bioassay Tests.

Response 25

This is a justified request.  The Tentative Order is modified to accommodate this request.

Comment 26

Chronic Toxicity Monitoring, SMP III-E

Chevron requests Staff include the specified species for use in Chronic Toxicity Monitoring Testing.  Please add the following language to this section:  “The Discharger shall use Menidia beryllina as the subject species for Chronic Toxicity Monitoring Bioassay Tests.

Response 26

This is a justified request.  The Tentative Order is modified to accommodate this request.

Comment 27

Chevron wishes to call attention to conflicting requirements implied by Table 2.

Mercury Sampling and Analysis: Note (e) of Table 2 requires use of ultra-clean sampling and analytical methods for mercury monitoring.  However, Table 1-A requires composite sampling for mercury.  This is in direct conflict to RWQCB Ultra Clean Mercury Sampling and Analysis guidance issued December 1999.

Response 27

This is a justified request.  The Tentative Order is modified to accommodate this request.

Comment 28

Use of Methods:  Oil & Grease Monitoring

Chevron requests the Board alter the sampling requirement (multiple grabs over specified period of time).  Sampling, as required, is time and personnel intensive, and serves no practical purpose.

Response 28

No change is needed.  The Discharger has not offered any justification for this request.

Comment 29

Acute Toxicity Monitoring (Flow Though bioassay tests)
Chevron objects to the addition the addition of ammonia and nitrogen in monitoring of acute bioassay testing.  This represents a further unnecessary burden on an already sophisticated, complicated, and sensitive test procedure, yielding very little substantial information.  

Response 29

No change is needed.  The Discharger has not offered any justification for this request.

Comment 30

Use of Modified Methods

Chevron requests that Condition III.F of the Self-Monitoring Program, Part B, be deleted or substantially reworded so that we can comply with it.

Response 30

No change is needed.  The Discharger has not offered any acceptable justification for this request.

Comment 31

Requested addition – Cyanide

Chevron requests that the Board provide the ability of the Discharger to use Weak and Dissociable (WAD) acid method to analyze for Cyanide.

Response 31

See Response 8c

Comment 32

Provision A of Monitoring Methods and Minimum Detection Levels

Chevron asks that this provision be eliminated, or substantially modified.  This provision is terribly confusing and requires a full scale overhaul regardless of its SIP origin.  We feel, as a discharger, that this method of having a discharger choose test methods is a recipe for inadvertent violation through no fault of the discharger due to the sheer lack of clarity provided by both the State and the Board.

Response 32

This is not a justified request.  This provision simply outlines acceptable alternative methods.

Comment 33

Provision B of Monitoring Methods and Minimum Detection Levels 

Chevron asks that this provision be eliminated.  This provision states that:  “Where no methods are specified for a given pollutant in the Table 2 below, the Discharger shall use methods approved by the SWRCB or RWQCB.”

Response 33

This is not a justified request.  This provision simply outlines acceptable alternative methods

Comment 34

Table 2 Method Matrix 

Chevron requests that the following provision be inserted into the Self Monitoring Program:

"The Discharger may apply factors to the ML depending on the specific sampling preparation steps employed.  For example, the treatment typically applied in cases where there are matrix-effects is to dilute the sample or sample aliquot by a factor of ten.  In such cases, this additional factor must be applied in the reporting limit.  Application of such factors will alter the reported ML."

Response 34

This section has been modified and the T.O. refers to Table 2a, 2b, and 2c, or 2d of Appendix 4 of the SIP.

Comment 35 was not used

Comment 36

SMP §IV.C.6
SMP
Pg. 18

Chevron strongly supports this provision and commends the RWQCB for putting the safety of operators first.

Response 36

Comment noted

Comment 37

SMP §IV.C.8


Annual Stormwater Report
Chevron requests that the annual stormwater report be submitted with the June Self Monitoring Report (which would be due July 30th pursuant to §IV.C3.a of the SMP).
The storm season ends on June 30th so it is logical to report on a July 1st to June 30th annual calendar, and such a report can not be properly completed until after June 30th.

Response 37

No change is needed.  The Wet season is from October 15 to April 15.  The Discharger has a significant amount of time to prepare the required report.

Comment 38

SMP §IV.E

Electronic Reporting

Chevron supports the provision that the “Discharger has the option to submit all monitoring results in electronic reporting format.”

Although we like the idea of electronic submittal, Chevron has serious concerns about meeting EPA requirements for DMR submittals; and duplication of work due to fact EPA IX does not acknowledge Electronic Reporting as sufficient/equivalent.  Chevron has a numerous special cases in its permit that do not easily lend themselves to standard RWQCB Electronic reporting protocols.

Response 38

No modification is needed.  Electronic Reporting is optional at this time.  We can work with the Discharger and US EPA for additional guidelines.

Comment 39 was not used

Comment 40

Description of Effluent – WQO Constituent Table [3]


Chevron continues to disagree with designating the Cyanide WQO at 1 ppb per the CTR.  Cyanide is exempted from the CTR criteria as a Footnote B constituent and is referenced to the 1995 Basin Plan at Table 3-3.  The CTR value was developed based upon species (crab) found nowhere in this area or California for that matter.  We do not believe default to the CTR value is appropriate due to the fact that the RWQCB has failed to conduct a sufficient study to develop a chronic value for waters west of the Carquinez Straits.  By virtue of inclusion in this permit, Chevron reserves the prerogative to have this WQO changed pending the outcome of Site-Specific Objective for this water body

Response 40

No modification is needed.  The Cyanide objective in the CTR has the Footnote r assign to it.  Footnote r of the CTR states;

“These criteria were promulgated for specific waters in California in the NTR.  The specific waters to which the NTR apply include: Waters of the State defined as bays or estuaries including the San Francisco Bay….”

Thus, designating the Cyanide WQO at 1 ppb per the CTR is appropriate in this case.  In addition, the Discharger has the option of developing a Site Specific Objective for Cyanide.

Comment 41

Section III


Chevron requests the General Rationale be modified to comply with 40 CFR §124.8 and §124.56.  Such general lists do not satisfy the fact sheet requirement for specific citations of authority for specific actions.

Response 41

This is an unjustified comment.  General Rational complies with 40 CFR §124.8.

Comment 42

Section IV, Specific Rationale

Chevron objects to citing “Previous Order” or “Previous Permit” as authority in this fact sheet; Chevron asks that specific statutory or regulatory provisions be cited, especially for elements of the Tentative Order that are not limits.  The specific rationale state, inter alia and citing 40 CFR §122.44(l), that:  “…some of the requirements in the proposed Order are based on limits specified in the Previous Order.”  We support this in general but we must point out that the antibacksliding regulations at 40 CFR §122.44(l) are limited to certain effluent limitations, standards and conditions.  Also, there are exceptions.  Not everything in the previous permit is subject to antibacksliding.  Therefore, it is not sufficient to cite "previous permit" as authority.

Response 42

This is a justified comment.  The Fact Sheet was modified for clarification.

Comment 43
Section IV-B(a)(1)Fact Sheet

RPA (a)(1) for Effluent Limitations at Order B.4 and B.5 

Chevron asks that the Board cite specific authority for effluent limitations on all of the dioxin/furan congeners.

Response 43

See Response 8f


Comment 44

Section IV-B(a)(2) Fact Sheet

RPA (a)(2) for Effluent Limitations at Order B.4 and B.5
Chevron asks that Staff correct the Fact Sheet as it applies specifically to the 16-dioxin/furan congeners other than 2,3,7,8-TCDD.

Response 44

See Response 8f


Comment 45

Section IV-B(a)(8), Fact Sheet

RPA (a)(8) Monitoring for Effluent Limitations at Order B.4 and B.5

Although this is item is listed under RPA, the Fact Sheet states that paragraph (a)(8) applies to constituents that “do not show a reasonable potential to cause or contribute to an exceedance of applicable water quality objectives…”.  No authority for the monitoring of constituents for which there is no RP is cited in this Fact Sheet.

Response 45

 The SIP states “The RWQCB shall require periodic monitoring (at least once prior to the issuance and reissuance of a permit) for pollutants for which criteria or objectives apply and for which no effluent limitations have been established….”.  Thus, there is authority for the monitoring of constituents for which there is no RP.

Comment 46

Section IV-B (b)(4)
Fact Sheet

Assimilative Capacity
Statements regarding “no assimilative capacity” should be deleted because there is no such analysis referenced or reflected in the permit.  The Tentative Order’s Fact Sheet (p. 15) states that the receiving waters have “no assimilative capacity” for copper, mercury, nickel, selenium and dioxin.  However, the State Board’s Tosco Order holds that a finding of “no assimilative capacity” must be based on analysis of ambient conditions and not merely on a Clean Water Act section 303(d) listing (pp. 33-36).

Response 46

See response to General Comment 4

Comment 47a

Section IV-B(b)(5), Fact Sheet

The Fact Sheet cites several bases for limits.


Comment 46a:  “Existing Permit” for Pesticides The “Existing Permit” is not a statutory or a regulatory citation as required by 40 CFR §124.8 and §124.56. Note that if “antibacksliding” is the intention, there are several exceptions to antibacksliding, which include limits erroneously developed or limits based on mistaken interpretations of law.

In addition, in 1992, effluent limitations in Chevron’s NPDES permit were based on the Basin Plan, USEPA water quality criteria (Quality Criteria for Water, EPA 440/5-86-001, 1986; Gold Book), applicable Federal Regulations (40 CFR Parts 122 and 131), and best professional judgment.  Because chevron did not request that their permit be amended to remove the limits, these limits remained intact until this permit is reissued.  They were valid limits, therefore, anti-backsliding considerations are required when setting effluent limitations for this permit reissuance.  

Response 47a

This is an inaccurate statement.  The Fact Sheet has used the SIP and Existing Permit for statutory or a regulatory citation as required by 40 CFR §124.8 and §124.56.

In addition, in 1992, effluent limitations in Chevron’s NPDES permit were based on the Basin Plan, USEPA water quality criteria (Quality Criteria for Water, EPA 440/5-86-001, 1986; Gold Book), applicable Federal Regulations (40 CFR Parts 122 and 131), and best professional judgment.  Because chevron did not request that their permit be amended to remove the limits, these limits remained intact until this permit is reissued.  They were valid limits; therefore, anti-backsliding considerations are required when setting effluent limitations for this permit reissuance

Comment 47b

Comment 46b:  “Existing Permit” for Pesticides.  Second, whether or not these constituents appear with limits in the “Existing Permit” is irrelevant, since the SWRCB order on Tosco, WQ 2001-06.  These constituents are not detected in the effluent.  The SWRCB order WQ 2001-06 places specific requirements on the RWQCB before limits can be placed on constituents which are not detected in the effluent.

Response 47b

See Response B

Comment 47c

“BPJ” for Pesticides.  Nothing in the Fact Sheet demonstrates that Staff or this Board has addressed the BPJ considerations described in the Basin Plan.

Response 47c

The Fact Sheet has been modified no BPJ has been used for Pesticides.

Comment 47d

“SIP” for Pesticides.  Staff does not reference which part of the SIP they believe justifies limits for constituents that are not even detected in the effluent.  However, fact sheet regulations do require specific citations

Response to 47d

See Response B

Comment 47e

Existing Permit for TCDD Equivalents.  Again we point out that “Existing Permit” is not a statutory or a regulatory citation as required by 40CFR124.8 and 124.56.

Response 47e

This is an inaccurate statement.  The Fact Sheet has used the SIP, Basin Plan, and Existing Permit for statutory or a regulatory citation as required by 40 CFR §124.8 and §124.56.

Comment 47f

“Existing Permit” for TCDD Equivalents.  Second, whether or not these constituents appear with limits in the “Existing Permit” is irrelevant, since the SWRCB order on Tosco, WQ 2001-06.  These constituents are not detected in the effluent.  The SWRCB order WQ 2001-06 places specific requirements on the RWQCB before limits can be placed on constituents which are not detected in the effluent.  The Fact Sheet document does not document that the SWRCB’s requirements have been complied with.  Nearly all of the dioxin congeners are not detected in the effluent.  In the past five years, only the octa congener has been quantified in our effluent (one time).

Response 47f

The Existing Permit provides evidence that the Discharger is able to comply with the proposed interim concentration immediately.  In addition, Page five of the SIP states:

 “Review other information available to determine if a water quality-based effluent limitation is required, notwithstanding the above analysis in step 1 through 6, to protect beneficial uses.

Information that may be used includes: the facility type, the discharged type…..” 

This implies that the permit writer can use other information such as facility type and history to determine reasonable potential analysis.  The other information in this case is the fact that Chevron generates Dioxin during the regeneration of catalyst in catalytic reformers.  Thus, it is reasonable to conclude that the discharge has a reasonable potential to cause or contribute to exceedance of a standard.

Comment 47g

“BPJ” for TCDD Equivalents.  Nothing in the Fact Sheet demonstrates that Staff or this Board has addressed the BPJ considerations described in the Basin Plan.

Response to 47g

See response to Comment B

Comment 48 was not used

Comment 49

Basis for Effluent Limitation B.4 & B.5, b.8 (e)

Chevron requests that the last sentence of this element of the Fact Sheet be removed.  The order does not contain a requirement that the Discharger investigates the feasibility of lowering detection limits, and the Discharger has agreed to participate in such a study through the RMP.

Response 49

This is a justified comment.  The Fact Sheet was modified for clarification.

Comment 50

Basis for Provision D.16

Chevron has requested that Provision D.16 be deleted, as it is contrary to California Water Code 13263.3(k) and the SWRCB decision WQ 2001-06.   If the RWQCB agrees, this element of the Fact Sheet should be deleted.  If the RWQCB does not agree, then the Fact Sheet should explain why Provision D.16 is not in violation of California Water Code 13263.3(k) and the SWRCB decision WQ 2001-06.

Response 50

This is a justified comment.  Provision D.16 was deleted.

Comment 51

Basis for Provision D.17

See comments on Provision D.17.

Response 51

See response to comment 19

Comment 52

Basis for Provision D.23

We support the desire for consistent detection limits as discussed in Provision D.23 above.

Response 52

Comment noted

Comments Regarding Findings

Comment 53

Finding #8a, Description of Waste 001

Chevron asks that the depth of the outfall be included in the finding.  We reported this depth to the RWQCB in 1987.  Discharger occurs at an average depth of 30 – 50 ft.


Response 53
This is a justified comment.  The Tentative Order is modified to accommodate this request. 

Comment 54

Finding 12, Beneficial Uses

Chevron agrees that the beneficial uses cited in this finding are consistent with those listed in Table 2-4 of the Basin Plan, for San Francisco Bay and San Pablo Bay.  However, we could find neither Castro Creek nor Castro Cove listed in Table 2-4.  We agree that these are tributary to San Pablo Bay.  However, we do not agree, for example, that Castro Creek supports ocean and commercial fishing.

Response 54
This is a justified comment.  The Tentative Order is modified to accommodate this request.

Comment 55a

Finding 16, BPJ.  

The finding says "[BPJ] as defined in the Basin Plan."  Nowhere in the Basin Plan is BPJ defined. All the Basin Plan says [at pp. 4-7 and 4-8] is that BPJ "will involve consideration of many factors.  However, nothing in these findings, the order, or the Fact Sheet explains how these factors were considered.

Response 55a
This is an inaccurate comment.  The Basin Plan outlines factors that may be considered.

Comment 55b

Finding 16

Numeric effluent limitations from narrative criteria.  Chevron concurs that 40 CFR §122.44(d) generally says what the finding purports it to say.  However, numeric effluent limitations derived from narrative criteria must also be established in compliance with all other applicable regulations under both state and federal law.  For example, numeric limitations established from narrative criteria must be in compliance with a translator process in the Basin Plan or other water quality planning documents, as required by 40 CFR §131.11(a)(2).  Such compliance must be documented in the Fact Sheet. The tentative order and Fact Sheet are deficient in complying with this regulation, as we will point out specifically in later comments.

Response 55a
This is an inaccurate comment.  The tentative order and Fact Sheet are not deficient in complying with this regulation.

Comment 56

Finding 19

CTR Salinity Policy
Chevron believes it is wrong to measure salinity close to the surface in a tidal estuary when the outfall is at an average depth of 30 to 50 feet, and along the bottom.

Response 56

No modification is required.  The Board staff believes that due to the “fresh” water nature of the effluent, it will elevate to the surface.  So it is appropriate to consider the surface salinity for the CTR salinity.

The Discharger states that effluent will become well mixed with deep water long before the effluent could impact at a level one foot from the surface.  However, the Basin Plan does not allow for more than 10:1 dilution credit.

Comment 57   

Finding 20

Basin Plan Salinity Policy

Chevron supports Finding 20.  Under the Basin Plan policy, Chevron's effluent is discharged to marine waters (see Finding 22).  Chevron believes that our effluent impacts no freshwater aquatic organisms and that marine objectives should apply for purposes of WQBELs.

Response 57

After further review, staff believes the Basin Plan Salinity Policy is not applicable in this permit for the following reasons:

· The applicable Water Quality Objectives in the Basin Plan are based on U.S. EPA criteria.

· U.S. EPA criteria for Freshwater were determined using salinity of less than 1.

· U.S. EPA criteria NTR WQO for Saltwater were determined using salinity of more than 10.

Thus, it is appropriate to consider the CTR salinity criteria even when the WQO is obtained from the Basin Plan.

Comment 58

Finding 21, Receiving Water Salinity

We believe that the analysis of salinity data taken near the surface is not applicable when the outfall is 30 to 50 feet below the surface.

Response 58

See Response 56

Comment 59

Finding 22, Marine Character

Under the Basin Plan policy, Chevron's effluent is discharged to marine waters.  Chevron believes that our effluent impacts no freshwater aquatic organisms and that marine objectives should apply for purposes of WQBELs.

Response 59

See Response 56 and 57

Comment 60

Finding 25, TMDL schedules

Chevron is on record in support of TMDL development.  We are actively supporting (through WSPA) the RMP the mercury TMDL via the Mercury Council, the copper/nickel SSO in the North Bay, and the PCB TMDL process.  The many factors, which loom before the TMDL process, are well beyond the control of the Discharger.  While we support the 2010 completion goal, we hope the RWQCB will address early on the hurdles which will impede progress (data quality, assessment, regulatory approval etc

Response 60

Comment noted

Comment 61

Finding 27a, Data Collection

Chevron supports the Regional Monitoring Program (the RMP) and agrees that it is a good tool to help implement data collection for TMDLs.  Chevron must point out, however, that the duty to develop and implement the required analytical methods for Clean Water Act programs rests squarely on EPA and the regulating community [CWA §304(h)].  If the RWQCB believe methods need improvement, it is EPA and not the discharger community to whom they should look.

Response 61  

The Regional Board staff likes to point out the following facts:

· The Dischargers are fully responsible for providing all the necessary information to characterize its effluent and its impact on the receiving water bodies.

· The point source discharger may be a minor factor in the impairment of the San Francisco Bay.  However, when the Bay is impaired every minor addition of the pollutant may have considerable negative impacts.

· The regional Board can request the required data either through this Order or 13267 Section of the Clean Water Act.

We are glad that Chevron is very much committed to and will participate in providing such information.

Comment 62

Finding 27b, Funding Mechanism

This finding suggests using the RMP, as a funding mechanism; we support funding by the point sources equitably through the RMP.

Response 62 
See Response 61

Special Comment 63a

Finding 29

There are numerous exceptions to antibacksliding.  Furthermore, nothing in any anti-backsliding regulations says "or plant performance, whichever is more stringent", or words to that effect.  When it applies, antibacksliding applies to existing limitations, standards, or conditions, not to plant performance.  40 CFR §122.44(l).  If it is Staff's or this Board's contention that antibacksliding is the authority to set limits based on "plant performance, [or existing limits] whichever is more stringent", then this is a new policy and should be adopted into the Basin Plan through an appropriate administrative proceeding.  Antidegradation applies to waters which meet water quality standards.  There is no finding that these waters have met the WQOs for any contaminant currently listed.

Response 63a

The intent of this comment is not very clear.  However the Tentative order has been modified for clarification.

Comment 63b
Finding 29 concludes:  “The discharger will be required to conduct a special study.”  Chevron opposes this concept in the strongest terms.  Such a requirement should not be imposed as a permit condition, although Chevron does agree to participate in such a study., and  asks that the wording be changed to reflect this:” The discharge will participate, through the RMP, in a special study...”

Response 63b

This is a justified comment.  The Tentative Order is modified to accommodate this request.

Comment 64

Finding 30 

 Reasonable Potential Analysis

The SIP is not a basis for Reasonable Potential Analysis for pollutants, which are not priority pollutants.  The SIP is arguably the appropriate policy for Reasonable Potential Analysis (RPA) in California, even though it is a much more stringent policy than that recommended by EPA and used in most states.  We support Staff in their use of the SIP methodology for RPA for priority pollutants.  However, we must remind Staff and the RWQCB that the SIP policy only applies to priority pollutants in the NTR, CTR, and the Basin Plans (see SWRCB Resolution 2000-030, Whereas #2).

 Response 64

Comment noted.  While we agree that the SIP is not applicable to these other pollutants, we believe that the SIP is relevant and maybe referred to as a tool in best professional judgment decisions.

Comment 65

Finding 30b, 

The Reasonable Potential Analysis (RPA) was based on the effluent monitoring data for the past three years.  Chevron supports this timeframe.

Response 65

Comment noted

Comment 66

Findings 30c

statements regarding “no assimilative capacity” in the Findings should be deleted because there is no such analysis referenced or reflected in the permit.  This Finding states that the receiving waters have “no assimilative capacity” for copper, mercury, nickel, selenium and dioxin.  However, the State Board’s Tosco Order holds that a finding of “no assimilative capacity” must be based on analysis of ambient conditions and not merely on a Clean Water Act section 303(d) listing (pp. 33-36).

 Response 66
This is a justified comment.  The Tentative Order is modified to accommodate this request.

Comment 67

Finding 30c

Interim Limits for pesticides

Chevron requests that the finding that, pesticides in our effluent have a Reasonable Potential, be deleted.

Response 67

See response to General Comment 2

Comment 68

Finding 30c

No Reasonable Potential

Chevron supports the findings of no reasonable potential for most constituents.  The Staff conducted a Reasonable Potential Analysis for over 120 priority pollutants and other contaminants.  They found a reasonable potential for only a small fraction.  Chevron understands that the vast majority of constituents, which were analyzed, have no reasonable potential to cause or contribute to an excursion above applicable water quality objectives.

Response 68

Comment noted

Comment 69

Finding 30 d

We couldn’t find a Finding 30d

Response 69
This is a justified comment.  The Tentative Order is modified to accommodate this request.

Comment 70

Finding 30e, Reasonable Potential Analysis for Dioxin

Chevron objects to the finding of a reasonable potential for the 16-dioxin/furan congeners other than 2,3,7,8-TCDD.  Chevron questions the conclusion that SIP methodology leads one to conclude that there is an RP for 2,3,7,8-TCDD.  However, in any case the SIP approach does not apply to the other 16 congeners, because the SIP only applies to priority pollutants and the other 16 congeners are not priority pollutants.

Response 70

See Response 8f.  Moreover, the CTR specifies criteria for 2,3,7,8-TCDD, and the TEQ approach equates the level of “2,3,7,8-TCDD”-like toxicity from the 16 other congeners.  Thus, it is reasonable to include these other congeners under the same umbrella when determining the reasonable potential of all these congeners to cause or contribute to exceedance of the standard for 2,3,7,8-TCDD.  Also, it is useful to point out that the water quality standard includes both the numeric criteria and the designated beneficial uses.  A large part of our decision on reasonable potential in this case rests on the fact that the Bay is on the 303(d) list as impaired by dioxins and furans compounds due to fish tissue concentrations.  So any addition of these compounds has a potential to contribute to exceedance of this standard.

Comment 71a

Finding 30(e)2

The CTR preamble does not say that California "should use toxicity equivalents or TEQs in NPDES Permits…" as the finding states. Rather, the CTR preamble says:" EPA expects California to use a TEF scheme in implementing the 2,3,7,8-TCDD water quality criteria contained in today's rule.  The TEQ and TEF approach provide a methodology for setting NPDES water quality-based permit limits that are protective of human health for dioxin and dioxin-like compounds."  [65 FR 31681, 31696 column 2, 5/18/00.]  We are not sure why EPA expected this but we think EPA chose the word very carefully.  EPA certainly did not say "should", "shall", or "must".  And, certainly, nothing in the CTR itself suggests this.

Response to 71a

See Response 8f

Comment 71b

Finding 30(e)2

Even if EPA did expect California to use a TEQ approach, EPA certainly would also have expected California to use it, only after having adopted it and implemented it in accordance with all other applicable federal and state laws and regulations.

Response to 71b

See Response 8f

Comment 71c

Finding 30(e)2

Even if EPA wanted California to use a TEQ approach, the preamble is neither statute nor regulation, and therefore it provides no authority for doing so.  If the state want to use a TEQ approach, then the state must find proper authority [e.g., through a Basin Plan amendment, or through adoption of a narrative criterion translator as clearly required by federal regulations at 40 CFR §131.11(a)(2)] and document such authority in the Fact Sheet.  This has not been done in this tentative order.

Response to 71c

See Response 8f

Comment 72

Finding 30.e, SIP Dioxin Policy

Chevron objects to the implication in this finding that the SIP applies to the 16-dioxin/furan congeners other than 2,3,7,8-TCDD.

Response to 72

See Response 8f

Comment 73

Finding 30(e) 4, Dioxin Pathways

Chevron objects to the intimation in this finding of detrimental dioxin increases in sediments and aquatic life.  This finding inappropriately suggests detrimental increase [of dioxins]... in bottom sediments or aquatic life.”  However, no data are presented on the concentration of dioxins in bottom sediments.  And even EPA acknowledges that the concentrations of dioxins in aquatic life in local waters are lower, certainly no higher, than they are nationwide.  Furthermore, it is well known that dioxin inventories in the environment peaked in the 1970s and are now measurably lower (Draft EPA Dioxin Reassessment), so if anything we would expect dioxins to be decreasing, not increasing, in aquatic life.  

Response 73

We believe the finding is accurately stated.  We disagree that there is intimation of detrimental dioxin increases.  The finding simply quotes the narrative objective, and states that it applies to dioxins and furans because these compounds are bio-accumulative.

Comment 74

Finding 30(e) 6Dioxin impairment

Chevron supports Staff and the SWRCB in the statement that the “State dissents in this determination [by EPA that the narrative objective is not met for dioxins and furans].”  See previous discussion.

Response 74

Comment noted

Comment 75

Finding 30(e) 6, Dioxin Study through the RMP

Chevron agrees to participate in a study of lowering dioxin analytical detection limits provided it is done through the RMP.

Response 75

Comment noted

Comment 76

Finding 30f, Constituents with limited data

Chevron is opposed to analyzing for constituents when the analytical methods are inadequate to find them at the levels of interest.  No useful data will result.  This finding begins:  "Reasonable potential cannot be determined for various constituents because estimations are not possible for a majority of the constituents due to water quality objectives or effluent limitations that are lower than current analytical techniques can measure.  The Discharger shall continue to monitor using analytical methods that provide the best detection limits reasonably feasible."  We are not opposed to the search for these constituents if there is good reason to believe they are present, but it just does not make sense to search before appropriate tools are established.  We are obligated to use methods promulgated at 40 CFR 136 when they are available [40 CFR §122.44(i)(1)(iv)].  It is EPA's duty to develop and promulgate methods there [CWA §304(h)].

Response 76

The Tentative Order is modified and it states “ Reasonable Potential cannot be determined for various priority pollutants because….”.  The SIP states “The RWQCB shall require periodic monitoring (at least once prior to the issuance and reissuance of a permit) for pollutants for which criteria or objectives apply and for which no effluent limitations have been established….”.  Thus, there is authority for the monitoring of constituents for which no RP can be determined at this time.  In addition, the Dischargers is fully responsible for providing all the necessary information that it is needed to characterize its effluent and its impact on the receiving water bodies.

Comment 77

Finding 30g, Constituents with no RP

Chevron is opposed to analyzing for constituents which have no RP.

Response 77

See Response 45

Comment 78

Finding 31a

Mercury WQOs and TMDL
Chevron believes this finding is misleading.  This finding begins:  "For mercury, the national chronic criterion is based on protection of human health.  The criterion is intended to limit bioaccumulation of methyl-mercury in fish…"
  EPA, in promulgating the CTR, specifically did not select a criterion for mercury based on bioaccumulation .  We do know that EPA intended that the mercury criteria address bioaccumulation in fish tissue in the future.  EPA's science of developing bioaccumulation-based criteria for mercury has been criticized significantly by its own peer review panel of scientists, as well as by many stakeholders.  One might assume that when EPA promulgated the CTR (barely a year ago), they did not believe the science on bioaccumulation-based criteria was ready yet.  We are not aware of any data that suggest the mercury in our effluent is methyl-mercury.  Furthermore, EPA have never promulgated (and to our knowledge have no plans to promulgate) a properly validated method for methyl-mercury at 40 CFR 136.  We support the efforts of Staff to develop a TMDL which addresses bioaccumulation and protects human health and the environment.  Staff has done good work on this already.  However, the science is very challenging.

Response 78

There are many parts to this comment.  The following section is our response to each part: 

Comment 78.1: EPA, in promulgating the CTR, specifically did not select a criterion for mercury based on bioaccumulation .

Our response 78.1: That is incorrect, the mercury criteria for protection of human health promulgated by U.S. EPA in the CTR (0.050 µg/L) was derived based on bioaccumulation of mercury in fish (See Federal Register Vol. 65, No. 97, p. 31696). The Basin Plan objective for total recoverable mercury (0.025 µg/L) was also derived based on bioaccumulation. Both of these objectives have been adopted through public process in compliance with all state laws.

Comment 78.2: We do know that EPA intended that the mercury criteria address bioaccumulation in fish tissue in the future.  EPA's science of developing bioaccumulation-based criteria for mercury has been criticized significantly by its own peer review panel of scientists, as well as by many stakeholders.  One might assume that when EPA promulgated the CTR (barely a year ago), they did not believe the science on bioaccumulation-based criteria was ready yet.

Our response 78.2: Discussion about this permit needs to focus on existing regulations, not speculation about U.S. EPA’s intent, approach, or beliefs. 

Comment 78.3: We are not aware of any data that suggest the mercury in our effluent is methyl-mercury.

Our response 78.3: Mercury is converted to methylmercury in the aquatic ecosystem by microbial processes. Any mercury discharged to the Bay can be converted to methylmercury, and is therefore subject to regulation.

Comment 78.4: Furthermore, EPA has never promulgated (and to our knowledge have no plans to promulgate) a properly validated method for methyl-mercury at 40 CFR 136. 

Our response 78.4: Again, the focus should be on our existing capabilities for determining methylmercury, rather than the intentions of U.S. EPA. The Regional Monitoring Program has been analyzing methylmercury in waters and sediments of San Francisco Bay since 1999. Some municipal dischargers have also conducted near-field receiving water assessments of methylmercury in compliance with provisions of their permits. These studies have contributed essential information needed for development of mercury TMDL. 

Comment 78.5: We support the efforts of Staff to develop a TMDL, which addresses bioaccumulation and protects human health and the environment.  Staff has done good work on this already.  However, the science is very challenging.

Our response 78.5: Thank you for your comment, and for your support. Despite the challenges, we anticipate timely completion of mercury TMDL. We appreciate the outstanding data that all parties have provided through implementation of ultra-clean monitoring and through their participation in the Regional Monitoring Program.

Comment 79

Finding 31b, Mercury Strategy

Chevron  requests that the last sentence in this finding be deleted.  This finding ends with the sentence, "The Discharger is required to maximize control over influent mercury sources, with consideration of relative costs and benefits."  In fact, the order itself does not contain such a requirement.  We  request that Staff delete this sentence in the finding.

Response 79

This is a justified comment.  The Tentative Order is modified to accommodate this request.

Comment 80

Finding 31c

Effluent Concentration Limit
Consistent with the policy espoused at their workshop March 27th, 2001,Staff has given us an interim concentration limit for mercury.  The limit is the same as that in the previous permit, since a performance-based limit would have been higher.  Chevron acknowledges this approach.

Response 80

The Regional Board staff has revisited this approached and has revised the proposed permit limit

Comment 81

Finding 31d ,Mass Emission Limit

Chevron is concerned that Staff has not accounted for auto-correlation in calculating rolling annual average limits.  The Staff have constructed a rolling annual average mass-based performance-based limit for mercury based on the past three years' performance.  Chevron is not objecting to this limit but we have the following comment:  Staff's methodology for estimating the 99.87th percentile of the data is based on an assumption that the data are random.  In fact, the data are not random but auto-correlated (e.g., 11 of the 12 months in each datum were common to the previous datum).  Staff has not addressed the auto-correlation inherent in their methodology, but such auto-correlation will tend to bias low their estimates of the 99.87th percentile. Chevron and other stakeholders may raise objections to Staff's failure to address auto-correlation either in the future or in other permits.

Response 81

The Mercury limit has been established based on sound statistical analysis.  The proposed limit is based on 99.87tile mercury performance.  There is no policy against auto-correlation.  It is true that an auto-correlation method may give chevron a lower permit limit but it will also smooth out the monthly spikes when it comes to compliance determination.  In addition, in regards to mercury, the Board staff is concerned with long-term mass loading.  Thus a running annual average limit is more appropriate in this case.

Comment 82

Finding 32, Selenium Orders

Chevron wishes to point out that the daily Selenium limit in the current permit (Order 92-111) is an annual rolling average based on 4-day average selenium analysis.  This is not the case in the current tentative order.

Response 82

This comment is not true

Comment 83

Finding 33, Selenium Orders

Chevron wishes to bring to the Board’s attention that, not withstanding this finding, the Tentative Order rescinds both Orders 91-026 and 91-099 at “Rescission or Previous Order at Provision 24 (p. 36 of the permit).  Chevron notes this solely for clarification and consistency within the document.

Response 83

This is a justified comment.  The Tentative Order is modified to accommodate this request.

Comment 84

Finding 35 Compliance Schedule

Chevron requests a compliance schedule for all parameters with interim limits.  This finding states, “…this Order specifies a 10-year compliance time schedule until the year 2011.

Response 84 

The Regional Board staff has revisited this approached and has revised the compliance schedules for all pollutants with interim limits.  In general, 5 years are allowed for pollutants based on the CTR or NTR, and 10 years for pollutants based on the Basin Plan.

Comment 85

Finding 36, Finding Basis for Interim Dioxin Limits

Chevron objects to the limits on dioxin/furan congeners.  Chevron finds no support for any of the dioxin/furan congener limits, as explained previously.  However, in summary:

· The SIP does not apply to  16 of 17 congeners because they are not priority pollutants;

· A narrative criterion does not apply because there is no translator for numerical limits in the Basin Plan as required by 40 CFR §131.11(a)(2)

· The Staff’s interim performance based limits approach can not be used to calculate statistically based performance limits for any of the dioxin congeners, including 2,3,7,8 TCDD, because no data are available for such a calculation.

· Defaulting to the previous permit limit does not apply because the RWQCB have made no valid showing of reasonable potential and because the previous permit was erroneously placed in the permit.

BPJ does not apply because Staff has made no showing of how BPJ factors were considered.  Furthermore, if they were considered (in particular, federal and state regulations), they lead to a conclusion that the limits are unjustified.

Response 85

The Regional Board staff has revised this finding.  Also see Respond 8f, 64, and 70. 

Comment 86

Finding 36a, Interim Dioxin Limits

Chevron asks that this finding be deleted or corrected.  This finding states, in its entirety:" The interim limitation specified in this Order is a TEQ approach in consideration of the SIP requirements, analytical quantification limits, and facility performance." As discussed elsewhere, we object to this finding and the related permit provisions.  We agree only that the proposed interim limitation "is a TEQ approach".  It is clearly not based on SIP requirements because the SIP specifically requires limits only on the tetra congener 2,3,7,8 TCDD [SIP §3].It is not based on facility performance the way Tosco (now Ultramar) Avon's was or Central Contra Costa Sanitary District's (CCCSD's) is, for example, because there are no data to use to develop such a limit statistically.  Nor do we agree that a limit based on the TEQ approach is appropriate or legal.

Response 86

The Regional Board staff has revised this finding.  However, Respond 8f, 64, and 70 are still appropriate for this comment.

Comment 87

Finding 36b, Numeric Interim Limits

Numeric interim limits are required when a compliance schedule exceeds one year [e.g., SIP §2.2.1, p. 20].  However note that the SIP requires such limits only for priority pollutants.  Sixteen of the 17 congeners are not priority pollutants.  Numeric interim limits, of course must be limits based on proper authority, in compliance with all applicable regulations, and properly documented as required by 40 CFR §124.8 and §124.56.

Response 87

The Regional Board staff has revised this finding. However, Respond 8f, 64, and 70 are still appropriate for this comment.

Comment 88 

Finding 36c, Discharger's Performance

Chevron supports Staff's conclusion that due to Chevron's excellent performance, a meaningful interim mass limit for dioxins/furans cannot be statistically calculated.  This 0.1 pg/l TEQ limit derivation was due to a rounding error during the development of the discharger's 1992 Permit.  This limit was indirectly based on U.S. EPA saltwater criterion of 0.014 pg/l TCDD equivalent with 10:1 dilution applied.  The 0.1 pg/l was derived, instead of a 0.14 pg/l limit because the criterion was inappropriately rounded down from 0.014 pg/l to 0.01 pg/l prior to application of dilution.  Rounding off of water quality criterion is not a generally accepted practice.

Response 88

The Regional Board Staff has not made any statement regarding Chevron’s performance in this area.  The Regional Board staff has revised this finding.  However, Respond 8f is still appropriate for this comment.

Comment 89

Finding 36e, Analytical Detection Issues

The RMP is the appropriate forum through which to conduct an analytical detection study, but we still have several concerns about it.  We must emphasize that methods already exist at 40 CFR 136.  We are bound by regulation to use such methods if they exist.  40 CFR §122.44(i)(1)(iv).  Use of a modification of any 40 CFR 136 method which is not approved pursuant to 40 CFR 136 would be inconsistent with federal regulations. Note also that Table 2, Note (h) of the Self Monitoring Program Part B requires us to use, specifically, EPA Method 1613 for TCDD.  Note (a) of this table explicitly states that:  "At no time is the Discharger to use analytical data derived from extrapolation beyond the lowest point of the calibration curve."  Chevron supports these requirements.  This finding ends by saying, "The Order specifies a requirement for the Discharger to investigate the feasibility of lowering the detection limits."  This sentence is an artifact from the Avon permit, and is inconsistent with Finding 30e(6).  We  request that this sentence be removed.

Response 89

Comment noted.  The last sentence is removed from the Finding.

Comment 90

Finding 37 , Compliance with Antibacksliding and Antidegradation.

We support all the conclusions in this finding.

Response 90

Comment noted.  

Comment 91

Finding 38 RPA for Diazinon

Chevron disputes the conclusion that there is Reasonable Potential to cause or contribute to an exceedance of a water quality objective for diazinon, despite the following facts:….

Response 91

This comment is not true.  The Tentative Order does not make such conclusion.

Comment 92

Finding 40,  Regional Monitoring Program

Chevron supports the RMP.  Chevron has been a willing participant in the Regional Monitoring Program (RMP) since its inception.  
For the RMP to continue to function well, its scope and costs must be fair and equitable to dischargers.  The point sources will continue to cooperate if treated fairly.  The RMP should not become the vehicle for all the work which it is the duty of regulators to perform, simply because point sources have cooperated in the past.

Response 92

Comment noted.  We would like to point out that the Dischargers are fully responsible for providing all the necessary information needed to characterize its effluent and its impact on the receiving water bodies.  We are glad that Chevron supports the RMP.

Comment 93

Finding 41, Pollution Monitoring Program

Chevron requests these Findings be deleted to be consistent in the context of CWC 13263 and SIP 2.4.5 provisions, and not be included in the NPDES permit.

Response 93

This is a justified request.  The Tentative Order is modified to accommodate this request.

Comment 94

Finding 42, Optional Mass Offset

See Comment #19, Provision D.17.

Response 94

See Response 19

Comment 95

Finding 45, Recycled Water

Chevron's use of biologically treated recycled water in its fire and utility water systems backs out an equivalent amount of potable water which can then receive a higher value use, e.g., in domestic supply.  Chevron commends the RWQCB's support of this prudent stewardship of a scarce resource; this stewardship is a win-win for Chevron and its neighbors.

Response 95

Comment noted

Comment 96

Finding 46,  WCCSD Reclaimed Water

Chevron's use of effluent from EBMUD's and WCCSD's advanced treatment plant in its cooling towers and certain landscape systems backs out an equivalent amount of potable water which can then receive a higher value use, e.g., in domestic supply.  Chevron commends the RWQCB's support of this prudent stewardship of a scarce resource; this stewardship is a win-win for Chevron and its neighbors.

Response 96

Comment noted

II.
Western State Petroleum Association 5/7/2001 Comments and Staff Response
Comments 97

The Order appears to use a maximum background concentration, however documentation seems insufficient.  The SIP does not spell out in detail how background concentrations should be developed.  For WQBELs based on human health objectives, background concentrations should be based on a long-term average.  

Response 97

The SIP states “Determine the observed maximum ambient concentration for the pollutant (b).”  Maximum background concentration were determined using monitoring data from the 1992 to 1998 Regional Monitoring Program for the Yerba Buena Island and Richardson Bay.  For human health objectives, background concentration is based on a long-term average.  For other criterion background concentration is based on maximum ambient concentration.

Comment 98

For CTR-based limits, the dilution credit used should be that which is outlined in the SIP, Table 3, and not 10:1, which is a conservative artifact from initial SFRWQCB WQBEL policy adopted 15 years ago.  For all priority pollutants cited in Resolution 2000-030 adopting the SIP, it is our opinion that SIP policies takes precedence over Basin Plans.  

Response 98

When a local policy (the Basin Plan) is more stringent than state policy (the SIP), the local plan takes precedence unless otherwise specified in the state policy. 

Comment 99

WSPA supports use of long-term average background concentrations, when developing final limits for human health-based objective using the SIP methodology.

Response 99

This is a justified request.  The Tentative Order is modified to accommodate this request.

Comment 100

WSPA supports the approach used to calculate interim performance-based limits.

Response 100

Comment noted

Comment 101

WSPA finds no basis for limits on the 16 dioxin/furan congeners other than the 2,3,7,8-TCDD congener, and requests that these limits be deleted.  [Effluent Limitations, B.5.]

Response 101

See Response 8f

Comment 102

WSPA objects to limits on contaminants that are not present in the effluent, are not on the 303(d) list, and have no reasonable potential to cause or contribute to an exceedance of water quality objectives.  WSPA requests  that the pesticide limits be deleted.  [Effluent Limitations, B.5.]

Response 102

See Response B

Comment 103

In setting performance based interim limits using annual rolling average, WSPA requests staff account for the auto-correlation inherent in their approach.

Response 103

See Response 81

Comment 104

WSPA supports provisions (including B.8, D.1 and D.3), which permit and encourage the refinery to reuse both its own treated effluent, and reclaimed tertiary-treated sewage water supplied by EBMUD from the West Contra Costa Sanitary District facilities.

Response 104

Comment noted

Comment 105

WSPA requests Provision D.16 on Pollution Minimization Plans be deleted.  

Response 105

This is a justified request.  The Tentative Order is modified to accommodate this request.

Comment 106

WSPA seeks a clarification on the Option Mass Offset program, Provision D.17.

Response 106

See Response 19

Comment 107

WSPA requests Provision 23 requiring use of the lowest detection limits commercially available be deleted.

Response 107

See Response 22

Comment 108

WSPA notes that no compliance schedules (with an exception of a reference to dioxin) were provided in the order itself, although the findings say they are included.   

Response 108


The TO has been revised and the compliance schedule is set for May 18, 2011.

Comment 109

WSPA requests that Provision A of Monitoring Methods and Minimum Detection Levels be deleted.

Response 109

See Response 32

Comment 110

WSPA requests that Provision B of Monitoring Methods and Minimum Detection Levels be deleted.

Response 110

See Response 33

Comment 111

WSPA supports Provision IV.C.6.  

Response 111

Comment noted

Comment 112

WSPA requests the provision in Table 1-A requiring monitoring of the referenced Table 2 constituents be deleted.

Response 112

See Response 34

Comment 113

WSPA requests that an option be provided and specified to report cyanide as weak and dissociable cyanide.

Response 113

See response 8c

Comment 114

WSPA acknowledges the Board's substantial authority for developing water quality-based effluent limits, but asks that staff clarify several issues in Finding 16.  WSPA believes the Basin Plan provides no definition and no authority for "BPJ".

Response 114


See Response 55 a & b

Comment 115

WSPA supports maintaining receiving water quality, in general, during the interim period as TMDLs are developed and implemented.  However, WSPA seeks clarification on Finding 29.


This finding says:

"In the interim, until final WQBELs are adopted by the Board, state and federal antibacksliding and antidegradation policies require that the Board retain effluent concentration limits from the Previous Order (or plant performance, whichever is more stringent) to ensure that the waterbody will not become further degraded."

Antidegradation does not apply to waters, which do not meet water quality standards.  Previous counsel for the Board has acknowledged this in the past.  Nor is there any finding, nor any evidence, nor any logical reason to believe that since Nov. 28, 1975, these waters ever met the standards for constituents they are now impaired by.


.

Antibacksliding may apply to some limits but there are several exceptions to antibacksliding.  Furthermore, nothing in any anti-backsliding regulations says "or plant performance, whichever is more stringent", or words to that effect.  When it applies, antibacksliding applies to existing limitations, standards, or conditions, not to plant performance.  40 CFR §122.44(l).


Response 115

See Response 63a

Comment 116

WSPA recommends that special studies required of point sources in the TMDL program be conducted through the RMP.

Response 116

See Response 63b

Comment 117

WSPA supports a three-year data period for performing the Reasonable Potential Analysis.  WSPA supports interim limits 

Response 117

Comment noted

Comment 118

WSPA asks that pesticide limits be removed from the permit and that this finding be altered consistent with that decision.  

Response 118

See Response B

Comment 119

· WSPA disagrees that there is a Reasonable Potential for 16 of the 17 dioxin congeners. [Finding 30e, p. 16]

· WSPA does agree that " …the CTR establishes a numeric standard for just one of the dioxin-like compounds". [Finding 30e(2)]

· WSPA asks that the Board correct Finding 30e(2) with respect to what the CTR says.  

· WSPA asks that the RWQCB show proper authority for the TEQ limits.  The CTR preamble is not proper authority. 

· WSPA asks that the RWQCB correct Finding 30e(3)

· WSPA agrees with and supports staff and the SWRCB in the statement that the “State dissents in this determination [by EPA that the narrative objective is not met for dioxins and furans].” Finding 30e(5) Dioxin impairment. 

· WSPA does not support Finding 30e(6).  

Response 119

See Response 8f

Comment 120

WSPA is opposed to monitoring for the sake of monitoring when there is no other reason to monitor.  [Finding 30(g)] 

Response 120

See Response 76

Comment 121

WSPA asks staff to identify what data they have that suggests that refinery effluent contains methyl-mercury.  [Finding 31a] 

Response 121

See Response 78

Comment 122

WSPA asks that Finding 31b be corrected by removing the last sentence.

Response 122


See Response 79

Comment 123

WSPA asks that staff adjust interim performance-based limits for auto-correlation.  [Finding 31d]

Response 123

See Response 81

Comment 124

WSPA supports the need for a compliance schedule but requests that the RWQCB provide a compliance schedule for every contaminant for which the Discharger can not meet final limits and for which the RWQCB has provided interim limits.

Response 124

Comment noted

Comment 125

· WSPA requests that limits for all dioxin/furan congeners other than 2,3,7,8-TCDD be deleted from the permit, and that Finding 36 be corrected accordingly.  [Finding 36]

· WSPA asks that staff correct Finding 36a as suggested below.

Response 125

See Response 86 

Comment 126

WSPA questions doing an analytical study of dioxin detection levels by participating, with all stakeholders, through the RMP.  [Finding 36e] 

Response 126

See Response 89

Comment 127

WSPA requests staff explain the determination of Reasonable Potential for diazinon.  [Finding 38]

 Response 127

See Response 91

Comment 128

WSPA asks that Finding 39 be corrected  [Finding 39]

The finding states:

“Dischargers are required to investigate alternative analytical procedures that result in lower detection limits.”

Congress charged EPA with developing analytical procedures [CWA §304(h)].  WSPA requests to be shown by what authority the RWQCB has to require dischargers to develop analytical procedures. CWC 13267 cannot be cited because analytical procedures are clearly not part of the scope of this regulation.  Analytical procedures are not information about the dischargers’ effluents nor are they information about the quality of the receiving water.

Response 128

We disagree with this comment.  The Regional Board staff likes to point out the following facts:

· The Dischargers is fully responsible for providing all the necessary information that it is needed to characterize its effluent and its impact on the receiving water bodies.

· The Regional Board can request the required data either through this Order or Section 13267 of the Clean Water Act.

Comment 129

WSPA supports the RMP.  [Finding 40]

Response 129

Comment noted

Comment 130

WSPA supports development of Pollution Minimization Plans, if they are done consistently with Water Code 13263.3, and SIP Section 2.4.5.  WSPA believes that PMPs should be managed outside the context of NPDES permits as is clearly the intent of CWC 13263.3.  [Finding 41]

Response 130

This is a justified comment.  The Tentative Order is modified to accommodate this request. 

Comment 131

WSPA asks for a clarification of the Optional Mass Offset policy.  

[Finding 42]

Response 131

See Response 19

Comment 132

WSPA supports the use of recycled and reclaimed wastewater.  [Finding 45] 

Response 132

Comment noted

Comment 133 

WSPA appreciates the General Rationale but must point out that this contributes almost nothing to the Fact Sheet requirements.  [General Rationale, p. 9].

Response 133

See Response 41

Comment 134

WSPA requests staff to cite regulations, not the “Previous Order”, in justifying limits or conditions in the Fact Sheet.  [Specific Rationale p. 9].

Response 134 

See Response 42
  

Comment 135

WSPA asks staff to cite their authority for Prohibition A.6.  [Specific Rationale IV.A.Prohibition A.6, p. 11]

Response 135

This is a facility specific Prohibition.  As stated in the Fact Sheet, this Prohibition is based on an agreement among Chevron USA Inc., U.S EPA and the Regional Board.

Comment 136

· WSPA asks staff to cite their authority for the Reasonable Potential Analysis of the 16 dioxin/furan congeners, other than 2,3,7,8-TCDD.  [RPA(a)(1) for Effluent Limitations at Order B.4 and B.5, p. 12]

· WSPA asks the RWQCB to justify the Reasonable Potential Analysis for the 16 dioxin/furan congeners other than 2,3,7,8-TCDD.  [RPA(a)(2) for Effluent Limitations at Order B.4 and B.5, p. 12].

Response 136

See Response 8f

Comment 137

WSPA specifically requests that all requirements for monitoring of constituents for which no RPA exists be deleted from this Order. [RPA(a)(8) Monitoring for Effluent Limitations at Order B.4 and B.5, p. 13].

Response 137

See Response 45

Comment 138

WSPA asks that the RWQCB provide the authority and basis for several limits as described below.   [Effluent Limitations/Calculation of Effluent Limitations (b)(5) Summary of Interim Concentration Limitations, p. 15].

 Response 138

There are many parts to this comment.  The following section is our response to each part:

Comment 138.1:  “BPJ” for Pesticides.  

The Fact Sheet does not demonstrate that the BPJ considerations described in the Basin Plan have been addressed by staff or the Board.

Our Response 138.1:  The Fact Sheet is revised.  BPJ is not cited for these pesticides.

Comment 138.2:  “SIP” for Pesticides.  

Staff do not reference which part of the SIP justifies limits for constituents that are not detected in the effluent.  However, fact sheet regulations do require specific citations.   WSPA requests these references be documented.

Our Response 138.2:  See Response B

Comment 138.3:  “Existing Permit” for Pesticides.  

The “Existing Permit” is not a statutory or a regulatory citation as required by 40 CFR §124.8 and §124.56.  SWRCB order in Tosco [WQ 2001-06] places specific requirements on the RWQCB before limits can be placed on constituents which are not detected in the effluent, and reflects that setting limits for constituents not present in the effluent is a mistaken interpretation of law.  If antibacksliding is the intent, we request staff to explain why antibacksliding applies.

Our Response 138.3:  Response B has further demonstrated the need for effluent limitation for these pesticides. Due to Antibacksliding (there are very limited exceptions to this rule), the proposed new limit must be more or as stringent as the previous permit limit.

Comment 138.4:  “BPJ” for TCDD Equivalents.  

The Fact Sheet does not demonstrate that the BPJ considerations described in the Basin Plan have been addressed by staff or this Board.

Our Response 138.4:  The Fact Sheet is revised.  BPJ is not cited for TCDD Equivalents.

Comment 138.5: “SIP” for TCDD Equivalents. 

Staff do not reference which part of the SIP they believe justifies limits for constituents that are not detected in the effluent.  However, fact sheet regulations do require specific citations.  WSPA requests staff provide the reference in the SIP giving them the authority

Our Response 138.5:  See Response 8f and Response B

Comment 138.6: “Existing Permit” for TCDD Equivalents.  

The “Existing Permit” is not a statutory or a regulatory citation as required by 40 CFR §124.8 and §124.56.  The SWRCB order WQ 2001-06 places specific requirements on the RWQCB before limits can be placed on constituents which are not detected in the effluent.  The Fact Sheet document does not document that the SWRCB’s requirements have been complied with.  Nearly all of the dioxin congeners are not detected in the effluent.  In the past five years, WSPA understands that only the octa congener has been quantified in the Discharger’s effluent (one time).

Our Response 138.6:  See Response 8f

Comment 139

WSPA requests that Provision D.16 be deleted, as it is contrary to California Water Code 13263.3(k) and the SWRCB decision WQ 2001-06. If deleted, the corresponding element for D.16 in the Fact Sheet should be deleted.  

Response 139

This is a justified request.  The Fact Sheet is modified to accommodate this request.



Comment 140

The Fact Sheet provides no authority for dischargers to create an offsets program.  WSPA asks that the RWQCB explain what authority dischargers have to create such a program. [Basis for Provision D.17, p. 21].

Respond 140

As stated the mass offset is optional at this time.  Thus, no authority is required at this time.  If requested and approved by the Executive Officer of the Board, the staff will work with the dischargers to develop policy or guideline regarding this matter.

Comment 141

WSPA asks that the Fact Sheet provide the authority for Provision 23, unless the RWQCB has eliminated this provision. [Basis for Provision D.23, p. 21].  

Response 141

See response 22

III.
Communities For Better Environment 5/7/2001 Comments and Staff Response

Comment 142

Finding 4

“The Hensly Street Facility contains a fuel additives blending and terminal operation” with the phase out of MTBE and the new reformulated fuels requirements there is a high likelihood that changes which may affect discharge will take place here.  Thus the TO should be analyzed to ensure that this potential is addressed.  At a minimum it needs a broad re-opener clause that allows modification before actual pollution occurs.

Response 142 

Provision D.18 contains such a reopener clause.

Comment 143

Finding 5

“The condition of Order No. 92-111 as amended, were continued in effect past the expiration date, in accordance with NPDES regulation…”  The TO would extend the 1992 review for a total of nearly 15 years.  This highlights the need for a thorough review and final protective requirements in this Order.

Response 143

This TO was prepare based on a thorough review of the staffs at many levels.  In addition, the TO contains final protective requirements.

Comment 144

Findings 9-39

The Pollutant Policy Document and the Estuary Project Comprehensive Characterization and Management Plan (CCMP) are erroneously omitted from these findings.

Response 144

The Pollutant Policy Document (PPD) for the San Francisco Bay / Sacramento-San Joaquin Delta Estuary, State Board Resolution No. 90-67, was adopted on June 21, 1990 in order to provide guidance to Regional Boards 2 and 5 in "updating portions of their Basin Plans".  The PPD and CCMP were useful for the early 1990's and led to many positive changes such as watershed management initiatives. However, the document is outdated at this point in time.  The new "watershed approach" is the TMDL.  The State Board has answered this contention in the Tosco remand, Order, WQ 2001-06, which states that "the PPD requires the Regional Water Quality Control Boards for the Central Valley and San Francisco Bay regions develop a mass emission strategy to regulate copper, mercury, and selenium.  It does not, and cannot be read to, preclude regulation of mass emissions from individual discharges pending development of the strategy.  The Clean Water Act dictates that permits include effluent limitation necessary to implement applicable water quality standards.  The mass limits, although performance-based, are intended to prevent further degradation in a water body that is assumed to be impaired.  In addition, federal regulations require that effluent limitations be expressed in terms of mass."

Waste Load Allocations (WLAs) and Load Allocations (LAs), will take into account the 13241 factors in implementing the TMDL and Waste Load Allocations (WLAs) derived from the TMDL.  The current permit, and others like it, have imposed interim, technology-based limits, based on the treatment plant's performance at the upper percentile.  This method may not be the most desirable for any of the interested parties, but it is in the Regional Board's view, the clearly a better best available option alternative, in terms of balancing between protecting beneficial uses, than not imposing a mass limit at all and risk of non-compliance. "

The SWRCB’s staff used these Plans, during development of the SIP.  By complying referring to the SIP in these findings, we have incorporated the parts of the Plans that are applicable to this permit.  

Comment 145

Finding 15 (and elsewhere)

The legal basis description omits State law.  We believe that State law requires that the Board and Chevron to address all discharges, including discharges to air which enter land, runoff or direct deposition to the Bay.

Response 145

Porter-Cologne Act (PCA) is to regulate waste discharge that affect or will affect the water quality of the State.  Board staff does not believe it is the intent of the Legislature to regulate air emissions through the PCA.  

Comment 146

Finding 19

We believe that the statement that the Basin Plan directs maintenance of ambient conditions until site specific objectives are developed is erroneously broad in this finding.  As this is a key issue in the TO decisions, this appears to be significant error.

Response 146

Finding 19 is regarding the CTR’s Receiving Water Salinity and it makes no such statement.

Comment 147

 Finding 25

To be accurate, the Finding must be modified to reveal that there has been no Basin Plan process and decisions regarding the appropriate schedule for TMDLs and WLA.  Again, this is a significant issue.

Response 147

The Regional Board is the process of developing many TMDLs such as; mercury and PCBs.  The Regional Board plans to adopt TMDLs for these pollutants no later than 2010.

Comment 148

Finding 28

This states “The Board plans to adopt TMDLs that will include WLAs for the 303(d)-listed pollutants, except for dioxins and furans.  The Board defers development of the TMDL for dioxins and furans to the U.S. EPA.  When each TMDL is complete, the Board will adopt a WQBEL consistent with the corresponding WLA.”  CBE is of no formal commitment by U.S. EPA.  This is of great concern.

Response 148

The U.S. EPA has expressed its commitment to development of the TMDL for dioxins and furans.   

Comment 149

Finding 29

This finding states that mass limit may not be required if current monitoring cannot quantify the amounts of pollutants, even in known release.  This view further highlights the need for the Board to limit discharges using prohibition, as discussed further below.

Respond 149

No justification has been offered for this request .

Comment 150

Finding 30

The finding describes the analysis the TO uses to decide which pollutants to limit.  It does not include analysis necessary to determine compliance with narrative standard.  Nor does it describe its use of subsistence angler consumption data to interpret human health criteria and apply them for protection of human health and fishing.

Response 150

This is an unjustified comment. The reasonable potential analysis and proposed effluents for all priority pollutants such as; dioxins, PCBs, and other toxic fish contaminants are based on applicable USEPA’s ambient water quality criteria promulgated in the CTR, SIP, National Toxics Rule, and the Basin Plan’s procedure.  The Human Health water quality criterion of CTR addresses the fish consumption issues.

Comment 151

Finding 31

This Finding suggest that the TO. does not consider Chevron the largest industrial discharger in the Bay and a mercury source.

Response 151

The Regional Board staff believes that the point source dischargers are minor sources of mercury.

Comment 152

Finding 33

This Finding fails to explain why the past settlements might still restrict the Board from moving forward with its Mass Emission Reduction Strategy for Selenium at this late date.

Response 152

To comply with the requirements of the settlement, most refineries in our region spent millions of dollars developing Individual Control Strategy and constructing additional treatment facility for selenium removal.  Based on our review, the proposed interim limits are appropriate until the TMDL and WLA for selenium are adopted by the Regional Board.

Comment 153

Finding 35

The Finding fails to note  that there is no Basin Plan decisions on the timing of a TMDL

Response 153

See response to Specific Comment 6 of CBE

Comment 154

Finding 36

This Finding, at sub-part e, involves weakening the existing limit on dioxin by setting the real, enforceable at low end of the “calibration curve” used to calibrate the instrument before running analysis for dioxin in waste water under EPA Method 1613.  It purports to support this effluent limit.

Response 154

This finding has been modified since this comment.  However, staff points out that Method 1613 is the most sensitive analytical method for dioxin/furan that has been approved by the U.S.  EPA.  In addition, the draft order already requires the discharger to participate in a study to investigate methods to lower detection limits by extraction.  The information from Dr. Charles will be valuable in helping to design such a study.  Thank you for providing this information

Comment 155

Finding 37(a)

This finding attempts to support the TO’s proposed backsliding.  It again fails to note that there has been no Basin Plan process and decision on a TMDL and its timing.  Thus, its position that there is a properly adopted TMDL policy that supports backsliding is unsupported.  Its claim regarding interim limits is nonsensical given its own proposal that these will be the limits for ten years.

Response 155

This is an unjustified comment.  All of the Water Quality Based Effluent Limitations (except for PAHs see finding 41.c.) in this Order are either more stringent than or as stringent as previous permit.  Thus this order complies with antibacksliding policy.

Comment 156

Finding 37(b)The finding admits that in the TO’s application of water quality criteria for protection of human health, it calculated effluent limits to protect only people who eat 6.5 grams (about one fork-full) of fish per day.  The use of this analysis is in error, as discussed further below.

Response 156

The proposed effluents for dioxins, PCBs, and other toxic fish contaminants are based on applicable USEPA’s ambient water quality criteria promulgated in the National Toxics Rule, and the Basin Plan’s dilution credit procedure.

Comment 157

Backsliding on existing discharge prohibition:  Existing Permit Prohibition 6 limits the discharge from Chevron such that:  "The discharge of all conservative toxic and deleterious substances, above those levels which can be achieved by a program acceptable to the Board, is prohibited."  The TO omits this Finding.  Exempting Chevron from this narrative discharge limitation would constitute backsliding that is prohibited by Section 402(o) of the Clean Water Act.

Response 157

The Tentative Order was revised to include the above Prohibition. 

Comment 158

Prohibition 5 (in the TO)

As compared with the existing permit, this would allow discharge from Chevron Chemical Company’s integrated waste water pond system when the previous permit’s Prohibition 5 did not (see also TO finding 8).  We do not at this time understand the rationale for this apparent rollback.  Weakening this narrative discharge limitation may constitute backsliding that is prohibited by Section 402(o) of the Clean Water Act.  

Response 158

This is not true.  Prohibition 5 in the T.O. is very much like Prohibition 5  in the previous permit.

Comment 159

Technology based effluent limits and addition of ballast water

The TO would allow substantially more pollution in its application of effluent limits based on Chevron’s production process rates.  As shown in Table 1, the TO’s technology-based limits on Chevron would allow up to 50% more pollution for most pollutants, as compared with Chevron’s existing permit.

Effluent limitation B.1.2 appears to allow still more pollution.  It states: “The total effluent limitation is the sum of the storm water runoff allocation, the ballast water allocation and the mass limits contained in B.1.”  However, the existing permit states: “The total effluent limitation for the discharge is the sum of the stormwater runoff allocation and the mass limits... .”  (See 1992 Order at A.2.)  

Response 160

The technology based effluent limitations were are based on the U.S. EPA Effluent Guidelines and Standards for Petroleum Refining Point Sources (40 CFR § 419 Subpart E) based on Best Available Technology Economically Achievable (BAT), Best Practicable Control Technology (BPT), and/or Best Conventional Pollutant Control technology (BCT), whichever are more stringent.  The Regional Board staff has no discretion over this limit and they are not subject to antibacksliding.   Staff points out that the most important and stringent control factors in this permit are the TO’s WQBELs.  The proposed WQBELs are based on the CTR, SIP, and Basin Plan and all of the proposed WQBELs (except for PAHs see finding 41.c.) in this Order are either more stringent than or as stringent as previous permit.

Comment 161

Proposed Effluent limitation B.4.  

The proposed effluent limitations would illegally backslide in contravention of the prohibition in Section 402(o) of the Clean Water Act.  Table 2 summarizes the TO’s effect on Chevron discharge limits intended to protect water quality and public health.  Under the TO, Chevron could be allowed to increase its discharges of twenty six classes of toxic pollutants that are now limited by “water quality based limits” in its existing permit.  The increases allowed range from 2% for lindane, to 9,900% for dioxins, to unlimited increases for many pollutants that would no longer have an effluent limit under the TO. 

Response 161

For the most part, this is an unjustified comment.  In addition, this section of this permit has been significantly revised.  As required by the SIP, the following procedures were followed:

· RP analysis were performed;

· WQBELs were determined for all pollutants that have reasonable potential to exceed applicable WQO.  The proposed WQBELs are based on the CTR, SIP, and Basin Plan and all of the proposed WQBELs (except for PAHs see finding 41.c.) in this Order are either more stringent than or as stringent as previous permit.  What commentator refers as permit relaxation is simply a round up or significant figure issue.  Staff revised the proposed limits to address the concern of the commentator; and

· No WQBELs are proposed for pollutants that  have no have reasonable potential to exceed applicable WQO (as required by the SIP).  The commentator refers to this approach as “Increased allowance” or “Unrestricted”. 

Comment 162

The 9900% increase in dioxin discharge allowed under the TO that is shown in Table 2 is because of the erroneous application of a “Minimum Level” as discussed in our comment on Finding 36(e) above.  (The erroneous application of the “Minimum Level” to the different calibration information in dioxin analysis creates an enforceable limit of up to 10 pg/L based on EPA’s minimum requirements in Method 1613.)  It seems beyond argument that this problem causes a significant weakening of the limit on this high priority pollution problem.  Failure to resolve this problem would result in a weaker limit that is not justified by the analytical chemistry considerations or the State Implementation Plan – the two rationale used by the TO.  It would thus violate the Clean Water Act prohibition on backsliding, among other requirements.

Response 162

This is an unjustified comment.  The proposed effluent limit for TCDD Equivalent is as stringent as previous permit.  The compliance with this effluent limitation will be determined base on the most sensitive method approved by U.S. EPA (1613).  In addition, the draft order already requires the discharger to participate in a study to investigate methods to lower detection limits by extraction.  The information from Dr. Charles will be valuable in helping to design such a study.  Thank you for providing this information

Comment 163

Effluent limit for reclaimed water use:  The TO proposes to allow Chevron still more pollution discharge based on the theory that it is only passing on pollutants from the materials it chooses to use in its processing –– in this case treated municipal waste water.  This “effluent credit” is not appropriate for water quality based limits set at levels needed to protect the environment, and appear to be unauthorized by law.  We join and hereby incorporate by reference comment II in BayKeeper’s October 15, 1998 letter to the Board on a previous draft of this permit.  That BayKeeper comment on influent and mass credits describes many of our concerns about the legality of this proposal.  We ask the Board to address this issue as described here and by that comment.

Response 163

The SIP states

“1.4.4 Intake Water Credits

A RWQCB may consider priority pollutants  in intake water on a pollutant-by-pollutant and discharge-by-discharge bases when establishing water quality-based effluent limitation”

The Basin Plan states “The Regional Board indicated its support for the refining industry’s use of reclaimed water from municipal plants”(page 5-7).  In addition, Section VIII. A. of Resolution 88-130 states “ Prior to use of the reclaimed water and pursuant to EPA regulation 122.45 (g), it is the intent of the Board to amend the NPDES Permits for Chevron such that effluent limits will account for pollutants present in the reclaimed wastewater.”

In an agreement between West Contra Costa Sanitary District (WCCSD), and EBMUD, and Chevron proposes to use approximately 5 mgd of reclaimed water from WCCSD and treated by EBMUD for cooling tower make-up water.  The proposed effluent limitations explain concentration and mass effluent limitation calculations during periods when Chevron uses this reclaimed water.

Chevron's use of effluent from EBMUD's and WCCSD's advanced treatment plant in its cooling towers and certain landscape systems backs out an equivalent amount of potable water which can then receive a higher value use, e.g., in domestic supply.  The Regional Board supports this prudent stewardship of a scarce resource; this stewardship is a good for Chevron, its neighbors and the environment.         

Comment 164

Provision D. 16 (The Pollutant Minimization Plan) does not substitute for the pollution prevention audit and implementation that is needed, and feasible to stop Chevron’s ongoing toxic pollution.  (Compare TO at D.16 with Karras, 2001; CBE, 2000; and Karras, 1989.)  Further, Chevron’s complaints about the limitations of recent legislation notwithstanding, the Board has broad and ample independent authority to require technical reports, permit compliance studies, and actions to protect water quality from all discharges that may affect beneficial uses of the State’s water.  Finally, the Pollutant Policy Document and the Estuary Project’s Comprehensive Characterization and Management Plan have already committed the Board to this course as discussed above.

Response 164

Provision D.16 was deleted from the TO.  The Discharger is willing to develop and implement appropriate Pollution Minimization Plans, consistent with SIP Section 2.4.5.  However, the SWRCB decision WQ 2001-06 reinforced the state's CWC 13363.3(k) provision that these plans can not be included in NPDES permits.  The Plans will be requested outside of the Order. 

Comment 165

Provision 17

CBE objects to this optional mass offset provision.  We seeks the opportunity for a reasonable time to prepare comments on this newly proposed provision.

Response  165

As stated the mass offset is optional at this time.  If requested and approved by the Executive Officer of the Board, the staff will work with the dischargers to develop policy or guideline regarding this matter.

Comment 166

Provision 18

CBE has long asked the Board to engage in a special study on the soluble problem of better analysis for dioxins, and generally supports this goal.  We are concerned that the study actually proposed may be so constrained as to ensure its failure, however.

Response 166

The proposed study is required by the SIP.  In addition, the Discharger has agreed and will participate, through RMP, in a study to investigate the feasibility and reliability of different methods of increasing sample volumes to lower the detection limits for these dioxin and furan compounds.  

Comment 167

Self monitoring

CBE continues to object to monitoring high priority dioxin pollution discharge only once per year, and generally objects to the lack of adequate sampling frequency to determine compliance and discharge amounts and trends.  Since the State and EPA do not monitor Chevron, that means Chevron must be required to monitor regularly if it, and indeed, the Board, are to ensure compliance with water quality requirements.  We do not understand why our past comment on this issue has not been addressed more favorably.  Given the TO’s many references to the need for more data, and its willingness to allow dioxin discharges for a decade while getting more data, it seems arbitrary and inconsistent to allow the continuous failure to collect such data.

Response 167

This is an unjustified comment.  The Discharger is required to conduct a special dioxin study.  In addition, the Discharger has agreed and will participate, through RMP, in a study to investigate the feasibility and reliability of different methods of increasing sample volumes to lower the detection limits for these dioxin and furan compounds.

IV.
Bay Area Clean Water Program 5/7/2001 Comments and Staff Response

Comment 168
Interim Mass Limits. We have previously stated our opposition to the placement of interim mass limits for 303(d)-listed pollutants in NPDES permits prior to the development and adoption of a TMDL. The proposed Chevron Tentative Order includes proposed interim mass limits for mercury and selenium. We request that these limits be removed from the Chevron permit.

Respond 168

One of the main fears that many POTWs in the region are expressing in regard to mass limits is that they will restrict growth, while doing little to decrease pollutant loading. This concern by dischargers, however, should be tempered by the fact that (1) these are interim limits only, which will be replaced by the individually assigned Waste Load Allocations (WLAs) derived from Total Maximum Daily Loads (TMDLs), and (2) they are derived from very generous definitions of current performance, based on upper percentiles of performance, which do allow increases in growth, particularly when combined with extra efforts to reduce loading through increased reclamation, pollution prevention, water conservation, inflow and infiltration (I/I) reduction and mass offsets. 

State Board Order 2001-06 concluded that “interim, performance-based mass limits for a pollutant under a compliance schedule to achieve the applicable water quality standard for the pollutant are authorized under the Clean Water Act and state law”.  Furthermore, “If a compliance schedule [which is discretionary] is allowed, it is entirely appropriate for the permit to include interim, performance-based mass limits to preserve the status quo and prevent further water quality degradation until the water quality standard is achieved”.

Mass limits are imposed on mercury and selenium in this permit because these bioaccumulative pollutants are identified as causing impairment to the beneficial uses of Central San Francisco Bay.  Mass limits are not only consistent with the Clean Water Act (CWA), mass-based limitations have long been mandated by the CWA .  Regarding the imposition of interim mass limits prior to implementation of TMDLs, interim measures are necessary, especially for bioaccumulative pollutants, as an initial step toward trying to ensure that mass loading of these impairing pollutants, at the very least, does not increase.  Mass loading is the critical measurement for bioaccumulative impairing pollutants because the impairment is due to fish tissue exceedances, as opposed to water column concentration exceedances; therefore, controlling influxes of grams of mercury, selenium and (dioxin) from all sources, including POTWs, into the impaired waterbody is the important measurement.  It is true that standards are not being met; but TMDLs are in the process of being developed.  The interim performance-based (technology-based) limits, both concentration and mass, are a short-term measure designed to, at least, prevent further degradation of the waterbody during the process of TMDL development and implementation.  

Federal Anti-degradation policy “prohibits any action that would lower water quality below that necessary to maintain and protect existing uses… In cases where water quality is lower than necessary to support these uses, the requirement in Section 303(d) of the Clean Water Act, 40 CFR 131.10 and other pertinent regulations must be satisfied”. (Guidance on Implementing the Anti-degradation Provisions of 40 CFR 131.12, U.S. EPA, Region 9.)  Instituting mass limits in this permit was designed to comply with federal and State Anti-degradation policy.

Comment 169

Dieldrin, 4,4-DDE. We support the approach taken in Tentative Order regarding these pollutants. In cases where there is no data or where there is inadequate detected data to perform a proper statistical analysis (e.g. the Helsel method or others), the only defensible action is to require additional effluent monitoring to gather information for the calculation of an interim performance-based limit (IPBL).

Respond 169

The effluent section of the Order has been revised since this comment.  However, the concern of the commentator has been addressed in response to Comment B.

Comment 170

Use of effluent limits from an existing permit as basis for new effluent limits. In numerous existing permits in the San Francisco Bay region, effluent limits were placed as a result of either the 1994 Enclosed Bays and Estuaries Plan or versions of the San Francisco Bay Plan which were based on that plan. Where existing effluent limits were derived from either the remanded 1994 Enclosed Bays and Estuaries Plan or a remanded version of the San Francisco Basin Plan, these limits have no legal standing and should not be used in the manner outlined in the SIP. Directives from the SWRCB Office of Chief Counsel issued in the wake of the EBEP remand and actions on the South Bay NPDES permits to remove effluent limits based on the EBEP and associated Basin Plans strongly support this position.  

The presumption in the SIP is that the existing effluent limits were legally established. Where that legal foundation clearly does not exist, the Regional Board should document this fact and, for the purposes of the SIP requirements, treat those limits as if they did not exist.

We request that language in the Chevron permit (and other permits where this issue is applicable) be modified to clarify this point. Further, and most importantly, we request that Regional Board permit staff be directed to take this factor into account in all other ongoing permit renewal activities.

Response 170

The numeric limit for chronic toxicity in the prior permit did not disappear automatically when the 1991 Enclosed Bays and Estuaries Policy was invalidated.  That Policy was invalidated on procedural grounds.  The Discharger failed to exercise its right to request modification of the prior permit as provided under 40 CFR section 122.62(a)(3)(C)(ii), or any other available bases for modification.  Therefore, the prior limit remains in place and is the point of reference for anti-backsliding.  Moreover, in 1992, effluent limitations in Chevron’s NPDES permit were fully supported by the Basin Plan, USEPA water quality criteria (Quality Criteria for Water, EPA 440/5-86-001, 1986; Gold Book), applicable Federal Regulations (40 CFR Parts 122 and 131), and best professional judgment.  Without following the process provided for amending permits to reflect changes in the law, we cannot and do not simply conclude that the prior limit was invalid based on the change in one of several legal guidance documents used in establishing a limit.  Because chevron did not request that their permit be amended to remove the limits, these limits remained intact until this permit is reissued.  They were valid limits, therefore, anti-backsliding considerations are required when setting effluent limitations for this permit reissuance.  

Comment 171

Numeric Effluent Limits for Chronic Toxicity.

The proposed Tentative Order contains a numeric effluent limit for chronic toxicity. This proposal is inconsistent with the requirements of the Basin Plan and SIP, which encourage use of a narrative approach to chronic toxicity controls. It is requested that the Chevron permit be revised to include chronic toxicity requirements that are consistent with the Basin Plan and other NPDES permits in the Bay area.

Response 171

The SIP states “A chronic toxicity effluent limitation is required for all discharger that will cause, have reasonable potential to cause, or contribute to chronic toxicity in receiving waters”.  The Basin Plan states “Some of the factors that may be considered in the development of these limits include:  allowing credit for dilution…”  The proposed limit for chronic toxicity is from the previous limit and it is in full compliance with the SIP and Basin Plan.  

Comment 172

Use of Narrative Water Quality Objectives to support numeric effluent limits in permits Numerous references are made in the Chevron permit and Fact Sheet regarding the use of narrative objectives to evaluate reasonable potential and calculate effluent limitations. Reference is also made to the use of the narrative objective to establish the finding of impairment for mercury and other bioaccumulative pollutants. We request that this language be removed from the permit and, in a broader sense, that the Board refrain from these approaches in its ongoing regulatory program.

We have consistently maintained that the use of the narrative toxicity objective in such cases is improper and inconsistent with the stipulated procedures for setting and implementing water quality objectives in California as contained in the California Water Code. We believe our position on this matter is supported by the basic findings of the 1994 court judgment, which invalidated the Enclosed Bays and Estuaries Plan, and the recent NPDES permit decision in the case of the City of Los Angeles vs. SWRCB. It is our position that the use of the narrative objective in NPDES permitting decisions requires a variety of procedural elements which are missing in the Chevron permit and in other permits issued by the Board. These elements include a complete analysis of the factors contained in Section 13000 of the Water Code, specifically Sections 13241 and 13242. It is also our position that the Clean Water Act and USEPA regulations require the Board to adopt and follow a clear procedure for the translation of narrative water quality objectives to numeric objectives. This has not been done to date and represents a serious legal deficiency in the approach taken in the Chevron permit and others. We firmly believe that the approach described in the Chevron permit and others is effectively an “end run” around the established state and federal processes for developing and implementing water quality objectives which must be halted.

Response 172

Water Code section 13241 was designed for establishing objectives for inclusion into water quality control plans (Basin Plans),  and through section 13263, for establishing limitations in permits where objectives were still lacking in many Basin Plans during the early days of the program.  Section 13263 is construed to apply now only where the limitation imposed is outside the scope of the Basin Plan.  (See, e.g., Hampson v. Superior Court (1977) 67 Cal.App.3d 472, 481; City of Palo Alto, WQ 94-8; Pacific Gas & Electric, WQ 77-10; and Rancho Caballero, WQ 73-4.)    When a discharger’s effluent has reasonable potential for a certain pollutant, the Board is required to use promulgated water quality standards when objectives in Basin Plans are absent, or the best information available, so there is no legal requirement for the Board to conduct an economic analysis.

For these reasons, the considerations in 13241 were not necessary when reissuing this permit.  If the discharger had provided economic information to staff during the several months of permit writing negotiations, then staff would definitely have considered this information.  However, no such economic information was provided at that time or any time since.

V.
U.S. EPA 5/24/2001 Comments and Staff Response


Comment 173

The draft permit contains no WQBELs for the following 303(d)-listed pollutants: copper, nickel, mercury, selenium, and dioxin.

Response 173

This issue was addressed in Addendum to T.O. and Addendum to Fact Sheet dated May 31, 2001.  Board staff determined, based on the Discharger’s submittal of “Feasibility Study and Request for Compliance Schedule”, that it is infeasible for the Discharger to immediately comply with the WQBELs for the following pollutants:  mercury, nickel, selenium, cyanide, and dioxin. In addition, there is no published MLs for 2,3,7,8-TCDD and its congeners; therefore, Board staff could not determine that the Discharger could immediately comply with the calculated WQBELs.  As required by the SIP and Basin Plan, for these pollutants, the revised Tentative Order includes interim limits and compliance schedules.  For a summary of the infeasibility studies and our evaluation of the studies, please see the revised Fact Sheet.

The revised Tentative Order includes final WQBEL for all other pollutants that have reasonable potential to exceed applicable water quality objectives.  

Comment 174

No final WQBEL are specified for cyanide in the T.O.  A final WQBEL (1 mg/l or 10 mg/l should be added to the permit, coupled with a compliance schedule if the Discharger can provide the justifications required under section 2.1 of the SIP, including a demonstration of infeasibility.  The final limitation in the permit would be adjusted upon adoption of a SSO.

Response 174

The background data set was very limited, as there was only six dissolved and six total cyanide data points that were all below detection limit of 1 mg/l.  These data were collected in 1993.  The non-detect value, if assuming at the detection limit of 1 mg/l, equals to the applicable water quality objective of 1 mg/l in the CTR, and causes the dilution portion of the final effluent limit equation to be eliminated, thereby giving no dilution.  Therefore, a WQBEL cannot be calculated for cyanide.  Section of 2.2.2 of the SIP allows for a compliance schedule of about two years to collect sufficient data with which to establish a WQBEL in the future.  Board staff will add provisions to the T.O. to establish this requirement.

Comment 175

For a number of other non-impairing pollutants, only one of which has been detected in the effluent (Lindane), no final water quality-based limits have been specified in the draft permit.  These are Lindane, Aldrin, A-BHC, Benzo(a)Anthrazine, Benzo(k)Fluoranthene, chlordane, DDT, DDE, DDD, Dieldrin, A-Endosulfan, B-Endosulfan, Endrin, Heptachlor, Hexachlorobenzene, PCBs, and Toxaphene.  

Response 175

The Tentative Order has been revised.  The revised Order contains final limit for all of the above pollutants.

VI.
Discharger’s 6/4/2001 Comments and Staff Response

 Comment 176

Chevron objects to the unreasonably brief notice and comment opportunity provided for the Tentative Order Addendum and Fact Sheet Addendum.  Chevron received the latest addendum to the Tentative Order and to the Fact Sheet on May 30, 2001.  Staff requested comments by 5 p.m. June 4, 2001.

Response 176

This is an unjustified comment.  Staff has followed the required procedures regarding public notice.  We have been working with Chevron on this permit for the past six months.  The items covered in the Addenda were the subject of several meeting with Chevron in the weeks preceding releasing of the Addenda.

Comment 177

Eligibility for Compliance Schedules

Finding 29.c allows compliance schedules for mercury, nickel, selenium, cyanide and dioxin, and Effluent Limitation B.5 states that the interim limits for mercury, nickel, selenium and dioxin remain in effect until March 31, 2010.   However, the Findings state the final compliance dates only for cyanide and dioxin.  In accordance with SIP (Policy for Implementation Toxics Standard for Inland Surface Waters, Enclosed Bays, and Estuaries of California) section 2.1, the Findings should also state the final compliance date of April 1, 2010 for mercury, nickel and selenium

Response 177

Effluent Limitation B.5 has been revised and it specifies a compliance schedule for mercury, nickel, selenium, cyanide and dioxin.

Comment 178

No Statistical Basis for Development of Mercury Limit

Chevron requests that the 75-ng/l mercury limit based on pooled data be deleted.  Staff has not demonstrated that such a limit is appropriate.  Staff has not properly documented the limit as required in the Fact Sheet.

Response 178

75 is appropriate because it is based on statistical approached.  This approach is described in staff report titled “Statistical Analysis of Ultraclean Mercury Data From San Francisco Bay Area Refineries.”   Chevron’s discharge date from the past three years shows that they can comply with this limit unless performance declines.
Comment 179

Cyanide Final Limit Determination Inadequacy, Inappropriate Determination, and Failure to Establish Interim Requirements for Providing Data

Chevron agrees with the staff’s determination that it is infeasible to comply with the final water quality-based effluent limitation (“WQBEL”) calculated for cyanide, but requests an interim monitoring provision (as provided in the SIP) as opposed to establishing an Interim Limit and Compliance Schedule.

Respond 179

The Board staff agrees that the background data set was very limited, as there was only six dissolved and six total cyanide data points that were all below detection limit of 1 mg/l.  These data were collected in 1993.  The non-detect value, if assuming at the detection limit of 1 mg/l, equals to the applicable water quality objective of 1 mg/l in the CTR, and causes the dilution portion of the final effluent limit equation to be eliminated, thereby giving no dilution.  Therefore, a WQBEL cannot be calculated for cyanide.  Section of 2.2.2 of the SIP allows for a compliance schedule of about two years to collect sufficient data with which to establish a WQBEL in the future.  Board staff will add provisions to the T.O. to establish this requirement.

Comment 180

Finding Numbering

Numbering of finding within the permit needs review.  Dioxin (currently 34) should be renumbered to 35 within adjustment throughout the document.

Response 180

The numbering of findings has been revised.

Comment 181

Dioxin Special Study

Chevron asks that the following statement be deleted from Finding 37:  "Furthermore, the Discharger must apply to have the preferred method approved by the U.S. EPA."

Even if a method were developed, the Clean Water Act makes it clear that it is the duty of the regulators, not the dischargers, to validate and promulgate new methods [CWA §304(h)].  There is no authority, nor did the permit writer cite any, to require dischargers to "have the preferred method approved by the U.S. EPA."

Response 181

The current language appropriately states our expectations in this regard, so we respectfully decline Chevron’s suggested change.

Comment 182

Feasibility Demonstrations using MECs

Chevron requests that, in decisions of immediate feasibility of compliance, an appropriate estimate of the Discharger's future maximum expected effluent concentration be used in comparison to the proposed final limit.  The MEC is not an appropriate estimate.

The SIP does not provide guidance on how to determine whether compliance with a final WQBEL is immediately feasible [SIP, §2.1].  However, this is not the same exercise as a Reasonable Potential Analysis (RPA), where the SIP directs use of the Maximum Effluent Concentration (MEC) for comparison with appropriate water quality objectives or background concentrations.  One very important reason why these are two different situations is that the RPA merely indicates the need for a limit, but it does not rule out that a discharger is eligible for interim limits and a compliance schedule if immediate compliance is not feasible.  The finding of immediately feasible compliance with a WQBEL does rule out interim limits and a compliance schedule, and thereby arguably creates at the same time an immediate opportunity for non-compliance.

Response 182

The following facts outlines our justification for comparing the MEC against the AMEL and/or the ML:

· The MEC is from Chevron’s past three years of discharge.  During these three years, many factors such as:  plant performance and upsets, stormwater runoff, and supplies, have had some impact on Chevron performance.  Thus, the MEC has most likely captured the worst case from this facility.

· AMEL Vs MEC:  AMEL is determined based on the water quality objective, the SIP procedures, and the Discharger’s data variability factor (CV).  Thus, AMEL has already factored in the variability of the Discharger’s data.

· ML Vs MEC:  For some pollutants, feasibilities were determined based on comparison of MLs Vs MECs.  For all of these pollutants, the MECs (in these cases lowest non-detects) were several folds below the MLs.  

Thus, the proposed approach considers all appropriate factors that can cause variability of the data.  As a result, it is appropriate to reach the following conclusions:

· If the MEC is greater than the AMEL and the ML, the discharger could not immediately comply with the WQBELs; and

· If the MEC is not greater than the AMEL and/or the ML, the discharger can immediately comply with the WQBELs.  

Comment 183

Fact Sheet Explanation 40 CFR §124.8(b)(5) requires that the Fact Sheet document: “Reasons why any requested variances or alternatives to required standards do or do not appear justified."

Response 183

Fact Sheet was revised based on this comment.  See also Response 182

Comment 184

We believe the final limit for Cadmium was incorrectly calculated based on hardness data inappropriate for this discharge location.  The mere fact that the MEC is less than the ML is insufficient to conclude that compliance feasibility is achievable (especially if based solely on one data point and years of non-detect data).

Response 184

This is an unjustified comment.  All of the non-detect data show that Chevron’s performance is below the proposed permit limit by more than ten folds.  Thus, chevron can comply with the proposed permit limit immediately.  See also Response 182

Comment 185

In the case of copper [a 303(d) constituent on TMDL with an active SSO in progress], designating a final limit at this time is overly burdensome.  Once established, the discharger is forced into a position of compliance, and exposure to enforcement, with a limit that may be well below the resultant TMDL/SSO.

Response 185

See Response 182

Comment 186

The pesticides/PCBs listed in Table 2 of the Fact Sheet Addendum (pg. 6) have been incorrectly shown to have immediate compliance achievability.  The ML’s listed in this table, and used for the achievability comparison to the existing MEC’s, are as much as 1000 times higher than the ML’s in the existing Tentative Order (Part B, Table 2, pg 10) and the SIP (Appendix 4-5) used as their source.  No explanation exists in the T.O. or the Addendum as to how these values were derived and used to deny Interim Limits and Compliance Schedules.  We also believe that pesticides and PCBs should be granted Interim Limits and Compliance schedules.

Response 186

The ML’s in the existing Tentative Order (Part B, Table 2, pg 10) were incorrect and they were revised.  The MLs in the Table 2 of the Fact Sheet Addendum are correct and they are based on the SIP (Appendix 4-5 including all of the footnotes).  The compliance achievability determination was based on the correct MLs.    

Comment 187

In addition, the rationale for allowing a compliance schedule for dioxin applies equally to the pesticides.  Chevron cannot feasibly determine what levels (if any) of chemicals may be present beneath detection limits.

Response 187

Unlike dioxin, there are approved MLs in the SIP for the pesticides.  Thus compliance achievability can be determination at this time.  See also Response 182

Comment 188

Determination of Copper Feasibility to Comply with WQBELs

Chevron requests Staff reverse its decision to assign a WQBEL (Final Limit) for Copper.  

Response 188

No change is required.  The compliance achievability determination for copper is base on sound logic.  See also Response 182.

Comment 189

CADMIUM

The finding of Reasonable Potential, and resultant WQBEL assignment, for cadmium should be withdrawn because the wrong water quality objective was used and the Basin Plan was not complied with.  We understand that Staff was directed to use the definition of marine waters from the CTR rather than the Basin Plan, and that under the CTR definition the receiving waters would be estuarine and the lower of the fresh or marine water objective would be used.   Chevron does not agree that the receiving waters are estuarine by the CTR definition.  However the more important point is that the RWQCB may not arbitrarily substitute the CTR in lieu of the Basin Plan definition of marine waters for the footnote b parameters as a matter of law.

Response 189

After further review, the staff believes the Basin Plan Salinity Policy is not applicable in this permit for the following reasons:
· The applicable Water Quality Objectives in the Basin Plan are based on U.S. EPA criteria.

· U.S. EPA criteria for Freshwater were determined using salinity of less than 1.

· U.S. EPA criteria NTR WQO for Saltwater were determined using salinity of more than 10.

Thus, it is appropriate to consider the CTR salinity criteria even when the WQO is obtained from the Basin Plan.

Comment 190

The Basin Plan freshwater objectives for cadmium are a function of receiving water hardness.  The permit writer used a hardness of 138 mg/L.  The salinity and hardness data at both Point Pinole and San Pablo Bay very strongly suggest that samples were taken in a freshwater lens on top of the estuary.  Many scientists would agree that these data are not representative of an estuarine environment and especially, these data do not represent the receiving water in the vicinity of the discharger's outfall, which is much deeper and is almost certainly in the salt water lens.

Response 190

No modification is required.  The Board staff believes that due to the “fresh” water nature of the effluent, the discharge will surface.  So it is appropriate to consider the surface salinity and hardness.

Comment 191

The Red Rock data is far more likely to be representative.  Red Rock is not far from the outfall and is more representative of Central Bay sites which the permit writer has used to develop the background data for other contaminants.

Response 191

The receiving waterbody for this discharge is San Pablo Bay.  In regard to salinity and hardness, it is appropriate to consider the harness of local waterbody.  The Central Bay data for background data were used because in the Central Bay (for the most part) the ambient background are unaffected by other discharges to the Bay.  As a result, ambient background in the central Bay can represent ambient background of the whole San Francisco Bay.  This is not the case for salinity and hardness.  The salinity and hardness of the Bay will vary depending on the location

Comment 192

We need to keep in mind that the chronic cadmium objective is to be applied over four days, and so calculation methods need to recognize that over a four day period there will be significant tidal flow and mixing in the estuary.  Under these conditions, and considering the depth of the outfall, hardness data in the 1420 -- 3780 mg/L range are far more likely to be representative of the receiving water than a datum of 138.
Chevron requests that a hardness of 1420 mg/L or higher be used.

Response 192

This is an unjustified request.  The receiving waterbody is San Pablo Bay;  therefore, Red Rock’s harness is not appropriate for this discharge.  In addition, the permit limit must be protective of the receiving waterbody at all time.  In this case the hardness of 60 parts per thousand is the most protective assumption.

Comment 193

Monitoring Frequency Change – I

This change involves changing the monitoring frequency for “Table 2 Constituents” from annually to once every 5 years.  The Table 2 Constituents are referenced to footnote (11) to SMP Section V.  There is no Table 2 located there.

Monitoring Frequency Change - II
This change involves changing the monitoring frequency (presumably at E-001) for “Table 2 Constituents” from annually to once every 5 years.  If the Table 2 Constituents referenced in Table 1-A, pg. 5 are those shown in Table 2, SMP pg.10 an issue of conflicting and redundant sampling and analytical arises.  Many of these Table 2 Constituents would have both monthly sampling requirements (SMP Table 1-A, pg. 4), and 5 year sampling requirements (SMP Table 1-A, pg 5).

Response 193

The SMP has been modified to reflect appropriate changes.

Comment 194

Future Pollution Prevention Requirements


The Fact Sheet Addendum, p. 3, states that “Future requirements for source control and other pollution prevention efforts will be administered separately through a 13267 letter with specific deadlines and commitments.”  The reference to a 13267 letter should be replaced by “through the process established by Water Code section 13263.3.”  As explained by the State Board in the Tosco appeal order (WQ 2001-06), requirements to implement pollution prevention can be imposed only through that process, including the public proceedings under section 13263.3(e).

Response 194

The current language appropriately states our intent in this regard, so we respectfully decline the Chevron’s suggested change.

Comment 195

Mixing Zone Policy The Fact Sheet Addendum states that “10:1 dilution is not given to 303(d)-listed bioaccumulative constituents.”  This is an inappropriate, significant new policy that has never been adopted by the Regional Board, and is inconsistent with State Board policy on mixing zones.  Even if state policy did not conflict, the Regional Board could adopt a mixing zone ban only in an amendment to the Basin Plan, with appropriate notice and opportunity for comment by all stakeholders.

Response 195

This is not a new policy.  For 303 (d) listed bioaccumulative impairing pollutants, controlling the mass of the pollution discharged is critical.  This is because the impairment is due to fish tissue exceedances.  The concentration of ambient background is secondary to the discharge mass.  Based on staff evaluation, there are no assimilative capacities for 303(d) listed bioaccumulative impairing pollutants in this case.  Dilution credit allows increase in mass discharge there by, further degrading the waterbody.  This is contrary to the Federal Anti-degradation policy which “prohibits any action that would lower water quality below that necessary to maintain and protect existing uses… In cases where water quality is lower than necessary to support these uses, the requirement in Section 303(d) of the Clean Water Act, 40 CFR 131.10 and other pertinent regulations must be satisfied”.  (Guidance on Implementing the Anti-degradation Provisions of 40 CFR 131.12, U.S. EPA, Region 9.)  Granting no dilution credit for 303 (d) listed bioaccumulative pollutants in this permit was designed to comply with federal and State Anti-degradation policy.

In addition, "As stated in the State Board's Order 2001-06, "the regulation [CFR Section 122.44(d)(1)(ii)] directed the Regional Water Board to consider dilution 'where appropriate'."   Moreover, the SIP makes clear that dilution credits are at the discretion of the Regional Board and not mandated.  (See e.g., SIP section 1.4.2, page 13: "the RWQCB may grant . . . dilution credits".)   Note that nowhere does any legal authority state that a Regional Board must grant dilution credits.  In fact, the SIP sets out numerous constraints on the circumstances under which a Regional Board can choose to do so.  (SIP, section 1.4.2 generally.) " 

Comment 196

Minimal Contribution to Impairment: Fact Sheet section II C (under Mercury) states that industrial sources are a very small contributor of the mercury load to the Bay and it is unlikely that the TMDL will require additional reduction efforts.  Finding 35 also states that air emissions are the primary source of dioxins and furans in the Bay, that further discharge reductions may be overly burdensome and not cost effective relative to the benefits.  Chevron requests that the Regional Board make comparable Findings and Fact Sheet statements for all the 303(d)-listed constituents in the amended T.O.

Response 196

The Regional Board staff has spent significant amount of time regarding identifying the sources of mercury and dioxin in the Bay.  Our staff researches are at the level that we can make these statements based on a great deal of reliable data.  We will consider making the same statement for other 303(d) pollutants when or if we have the appropriate data.

VII.
Western State Petroleum Association 6/4/2001 Comments and Staff Response
Comment 197

WSPA requests the RWQCB withdraw its policy of not granting dilution credit in final limits for bioaccumulative compounds.  This policy, if it is justified, should be developed as a Basin Plan amendment with appropriate workshops and opportunity for notice and comment by all stakeholders.

WSPA requests that no policy banning dilution credits be implemented or adopted in any permit or in the Basin Plan until staff demonstrate compliance with the Porter-Cologne Act.

Response 197

See Response 195

Comment 198

WSPA requests that no final cyanide limits be included in permits at this time, and that as an appropriate alternative, dischargers be required to meet interim limits and participate (e.g., through the RMP) in development of a site specific cyanide objective.

Response 198

See Response 179

Comment 199

WSPA respectfully requests that compliance with any cyanide limits, final or interim, may be demonstrated using analyses for "weak and dissociable" cyanide as opposed to total cyanide.

Response 199

This is a justified request.  The Tentative Order was revised to accommodate this request.

Comment 200

WSPA requests that the finding of Reasonable Potential for cadmium be deleted, and no limit be included in the permit.

Response 200

See Responses 190, 191, and 192.

VIII.
U.S. EPA 6/4/2001 Comments and Staff Response
Comment 201

We will change the T.O. in response to this comment.  It will specify a 5-year schedule to end June 30, 2006, for WQBELs that are based on CTR criteria.  This is 5 years from the effective date of the permit, which is July 1, 2001.

Comment 202

All final WQBELs including those subject to the longer compliance schedule should be clearly referenced in the permit findings, unless an adequate showing has been made in the permit that indicates these limits are as stringent as necessary to comply with quality standards.

Response 202

If the compliance schedule exceeds the length of the permit, the SIP states that the final limits “shall be included in the permit findings.”  The final WQBEL are the TMDL/WLAs and LAs.  The predicate numeric limits calculated to determine the feasibility of immediate compliance are included in the findings by reference to the Fact Sheets.  The calculated WQBEL are contained in the Fact Sheet.  We believe this satisfies the SIP requirement.  Furthermore, calculated WQBELs may change in the future as a result of studies to be conducted so it serves little purpose to state them explicitly in the findings at this time.  These studies involve 1) developing site-specific objectives for cyanide, copper and nickel, 2) improving detection limits for chlorinated organics, and 3) collecting data to fill in data gaps for some pollutants in the ambient background.  These are all variables in the formula for calculating WQBEL pursuant to the SIP.

IX.
Communities For Better Environment 6/4/2001 Comments and Staff Response
Comment 203

Exposure of subsistence anglers, duck hunter and/or wildlife to mercury, dioxin, selenium, PCBs, PAHs, copper, nickel, and oraganochlorin pesticides accumulated in the receiving waters exceed potentially toxic levels, and this pollution causes high priority violations of water quality standards protecting fishing and other beneficial uses of water.  Thus, this is environmental injustice.

Combined exposures to these and other pollutants cause additive and synergistic toxicity that worsens environmental health threats and harm to beneficial uses of the receiving waters.  

Response 203

The Board’s mandate is to protect water quality for the all the people of the state.  We consider the impacts to people in all our regulatory and policy actions.  At times, these actions have to be tempered by real world constraints such as economics (California Water Code, Section 13000).  The Tentative Order includes appropriate mass and/or concentration limits for all of the above pollutants.

In addition, this Regional Board is presently working on the TMDL for mercury, copper, and nickel, and is in joint efforts with USEPA to prepare the TMDL for dioxins.  While we know that these pollutants could have come from both point and nonpoint sources, the appropriate water-quality based effluent limit should be based on the allocation plan of the TMDL.  USEPA agreed with our position and concurred that the existing concentration limits could be retained until approved compliance schedules or TMDLs are complete.

On the issue of environmental injustice, the jury appears to be still out.  The U.S. EPA’s director in charge of the dioxin health reassessment and the director of the Dioxin Policy Project, recently stated that “special populations may be more exposed but prevalence is not well substantiated.”  But the Board remains sensitive to this issue.  We have and will continue to assist and cooperate with other agencies to gather information that will shed light on the issue.

Comment 204

The permit must address all Chevron’s pollution discharges into the bay:  discharges via process waste water effluent; discharges via rainstorm runoff; and discharges via air pollution fallout.

Response 204

This permit is addressing all of the Chevron’s pollution discharges to the bay:  discharges via waster water and stormwater runoff.  In regard to air deposition, Porter-Cologne Act (PCA) is to regulate waste discharge that affect or will affect the water quality of the State.  Board staff does not believe it is the intent of the Legislature to regulate air emissions through the PCA.

Comment 205

The Richmond Refinery is a significant, and probably major, source of mercury discharge into San Francisco Bay.

Response 205

The Tentative Order contains appropriate mass and concentration limit for mercury.  While we know that these pollutants could have come from both point and nonpoint sources, the appropriate water-quality based effluent limit should be based on the allocation plan of the TMDL.

Comment 206

The Richmond Refinery is a major source of dioxin discharge that contributes significantly to dioxin and PCBs pollution of S.F. Bay.

Response 206

Staff points out that the Discharger’s effluent analysis for the past five years was reviewed (see attachment E).  For the past five years, only OCDD has been detected in the effluent and only one time.  This one samples showing detectable level was flagged as “less than the Lower Method Calibration Limit (LMCL) and should be considered as estimated value” by the discharger’s contract analytical laboratory that conducted the work.   In addition, PCBs were not detected in the Discharger’s effluent.

In addition, the Tentative Order contains appropriate concentration limits for these pollutants.  The appropriate water-quality based effluent limits should be based on the allocation plan of the TMDL.

Comment 207

The Richmond Refinery is a major, and probably major, source of PAH discharge into San Francisco Bay. 

Response 207

The Tentative Orders contains final WQBEL based on applicable Water Quality Objectives for all PAHs.  The proposed limits are very protective of the Bay.

Comment 208

The Richmond Refinery is a significant source of selenium, copper, nickel and other toxic pollutants discharged into the San Francisco Bay.

Response 208

The Tentative Order contains appropriate mass and/or concentration limit for these pollutants.  While we know that these pollutants could have come from both point and nonpoint sources, the appropriate water-quality based effluent limit should be based on the allocation plan of the TMDL.

Comment 209

Existing evidence, including evidence that the Tentative Order accepts as valid, indicates that Richmond Refinery discharges are increasing.  The TO analysis of the technology-based discharge limits finds that, as compared to existing permit, the allowable discharge of seven pollutants should increase by 50%.

Response 209

The increase in the technology based effluent limitation may not translate into discharge of more pollutants.  The technology based effluent limitations were are based on the U.S. EPA Effluent Guidelines and Standards for Petroleum Refining Point Sources (40 CFR § 419 Subpart E) based on Best Available Technology Economically Achievable (BAT), Best Practicable Control Technology (BPT), and/or Best Conventional Pollutant Control technology (BCT), whichever are more stringent.  The Regional Board staff has no discretion over this limit and they are not subject to antibacksliding.   Staff likes to point out that the most important and stringent control factors in this permit are TO’s WQBELs.  The proposed WQBELs are based on the CTR, SIP, and Basin Plan and all of the proposed WQBELs (except for PAHs see finding 41.c.) in this Order are either more stringent than or as stringent as previous permit.

Comment 210

Chevron can take actions now to prevent and reduce its toxic pollution of San Francisco Bay.  It is technically feasible to take actions now that prevent and reduce Chevron’s toxic pollutant discharges to the Bay in regard to: mercury, dioxin, PCBs, selenium, PAHs, and Other Pollutants.

Response 210

In the Pollution Prevention section of the Tentative Order, Finding states “
The Board staff’s intend to require an objective third party to establish baseline programs, and to review program proposals and reports for adequacy before they are submitted to the Executive Officer for approval.”  During this process many strategies will be considered.

Comment 211

Chevron claims that it is “infeasible to stop its discharge is false.  Chevron fails to prove that immediate compliance with appropriate effluent limits infeasible.  Chevron fails to prove that immediate compliance with appropriate effluent limits is infeasible.  Chevron fails to prove has diligently quantified its discharges and sources.  Chevron fails to describe its existing source control efforts adequately.  Chevron fails to describe its existing source control efforts adequately.  Chevron fails to provide an adequate schedule for additional source controls.  Chevron fails to prove its proposed delay is as short as practicable.  CBE objects to the TO’s proposal to exempt Chevron from actions that can reduce its pollution discharges starting now to clean up in three years, and instead delay water quality based limits for a decade. 

Response 211

If a discharger cannot comply with the new and more stringent limit, the Basin Plan allows for a compliance schedule provided the discharger satisfies all of the following:

(a)
Submission of results of a diligent effort to quantify pollutant levels in the discharge and the sources of the pollutant in the waste stream. 

(b)
Documentation of source control efforts currently underway or completed, including compliance with the Pollution Prevention program described in the Basin Plan.  

(c) 
A proposed schedule for additional source control measures or waste treatment, and

(d) 
A demonstration that the proposed schedule is as short as possible.

On May 23, 2001, Chevron submitted feasibility studies to evaluate immediate compliance with the WQBELs.  Along with the discharger’s feasibility study, Regional Board staff compared the maximum effluent concentration (MEC) to the AMEL to determine feasibility of compliance with the WQBELs.  In the case where the Minimum Level (ML) is above the AMEL, the MEC is compared to the ML instead. The AMEL value is more stringent and the “controlling limit” since effluent samples are typically collected and analyzed monthly. If the MEC is greater than the AMEL and the ML, Board staff determined that the discharger could not immediately comply with the WQBELs.  If the MEC is not greater than the AMEL and/or the ML, Board staff determined that the discharger can immediately comply with the WQBELs. 

In general, a compliance schedule and interim limits are granted, if the following are satisfied

Board staff’s analysis demonstrates the discharger could not immediately comply with WQBELs; and the discharger satisfies the Basin Plan conditions for granting a compliance schedule. Future requirements for source control and other pollution prevention efforts will be administered separately through a 13267 letter with specific deadlines and commitments.

For mercury, nickel, selenium, cyanide, and dioxin, Board staff has determined based on the feasibility analysis performed by Chevron and evaluation of past performance that it is infeasible for Chevron to comply with the final WQBELs immediately.  In addition, regarding these pollutants, Chevron has met all of the applicable requirements (listed above) of the Basin Plan and SIP for granting compliance schedules. 

Comment 212

The Regional Board has no authority under the Clean Water Act to exclude water quality based effluent limits from Chevron’s permit.

Response 212

No WQBEL has been excluded from Chevron’s permit.  In addition, see Response 211 & 213.  

Comment 213

The T.O. illegally extends compliance beyond the statutory deadline of July 1, 1977.

Response 213

The compliance schedules in the T.O. are in accordance with the Basin Plan, CTR, and SIP.  Sections 303(e)(3)(A) and (F) of the Clean Water Act authorize states to allow compliance schedules for standards adopted or revised after July 1, 1977.  (65 Fed. Reg. 31682, 31703; In the Matter of Star-Kist Caribe, Inc. 3 E.A.D. 172 (NPDES Appeal No. 88-5) April 16, 1990; see also the Great Lakes Guidance, 40 CFR Part 132, Appendix F, Procedure 9.)

Comment 214

Compliance schedules that extend beyond five years illegally mandated five years term for NPDES permit

Response 214

The proposed term of the permit is not contingent upon the compliance schedules within it.  However, we should point out that the T.O. would be changed to shorten the compliance schedules to 5 years for the pollutants that their WQBELs are based on CTR criteria.  For pollutants based on the objectives in the Basin Plan, the schedule in the T.O. remains at 10 years because the Basin Plan provides for 10-year compliance schedules.

Comment 215

The proposed dioxin limit is weakened by false monitoring analysis.  

Response 215

The compliance with this effluent limitation will be determined base on the most sensitive method approved by U.S. EPA (1613).  In addition, the draft order already requires the discharger to participate in a study to investigate methods to lower detection limits by extraction.  The information from Dr. Charles will be valuable in helping to design such a study.  Thank you for providing this information

Comment 216

The TO would fail to address Chevron’s air pollution fallout and off site rainstorm runoff discharges to S.F. Bay in violation of State Law .

Response 216

See Response 204

Comment 217

The optional mass offset provision should be stricken from the permit

Response 217

See Response 19

Comment 218

Backsliding on the existing narrative discharge prohibition is illegal

Response 218

See Response 157

In a letter dated May 7, 2001, CBE requested an extension in the comment period for the Chevron NPDES permit.  After May 7, 2001, the tentative order was further modified.  The deadline for written comment was extended to June 4, 2001, to allow the public to comment on the revised Tentative Order.  CBE submitted additional comments regarding the revised Tentative Order.  Staff believes that all the required procedures regarding public notice were followed in this matter. 
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