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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION IX

75 Hawthorne Street

San Francisco, CA 94105
May 24, 2001





Loretta Barsamian

Executive Officer

California Regional Water Quality Control Board,

San Francisco Bay Region

1515 Clay Street, Suite 1400

Oakland, CA 94612

RE:
EPA Concerns Regarding NPDES Permits on the June Regional Board Agenda
Dear Loretta:

As you know, we have had a number of meetings with Regional Board Staff, State Board Staff, and dischargers regarding EPA concerns pertaining to the draft permits to be considered on the June Regional Board agenda.  However, we have not had the opportunity to review all the permits in detail at these meetings.  We are hoping that this letter will help clarify some points that may be of use to your permit writers as they prepare new drafts of the permits.  Our comments pertain to each of the five draft permits–Chevron, Central Contra Costa Sanitary District, Sewerage Agency of Southern Marin, City of San Mateo, and EBMUD.  As you are aware, our concerns revolve around the lack of water quality based effluent limits (WQBELs) for a number of pollutants.  The discussions we have had to date have focused on ensuring that the CWA and its implementing regulations are complied with, while allowing the Regional Board to proceed with permit issuance. 

Chevron
The draft permit contains no WQBELs for the following 303(d)-listed pollutants: copper, nickel, mercury, selenium, and dioxin.  We are aware that the draft permit contains interim performance-based effluent concentration limitations for all 5 of these pollutants, as well as interim mass-based limitations for selenium and mercury.  Additionally, we are aware that TMDLs are being developed for these pollutants.  One approach that may resolve our concerns might rely on the proposed interim performance-based effluent limitations, coupled with pollution prevention measures, to meet the requirements of Section 122.44(d)(1).  If it can be shown that these requirements in the draft permit are as stringent as necessary to meet water quality standards, then the proposed permit requirements may meet the requirements of Section 122.44(d)(1).  EPA believes that one way to make such a showing is a demonstration by a discharger that they have installed effective controls for maintaining current performance, that any additional treatment would provide no significant reduction in loading to the Bay, and that its contribution to the impairment is small in relation to other sources.  Supporting information would have to be documented in the fact sheet and findings.

For dioxin, we understand that effluent data indicate effluent concentrations less than the minimum levels defined in the “Policy for Implementation of  Toxics Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of California (SIP).”  Using SIP procedures, the effluent concentration data is interpreted as zero, so the effluent would be considered in compliance with any permit limitation.  The draft permit defers development of a final WQBEL until the TMDL is developed.  However, a compliance schedule cannot be granted unless the discharger can make the justifications required under section 2.1 of the SIP, including a demonstration of infeasibility.  It is unclear to us how the discharger will be able to show infeasibility, if in fact the discharger would be considered in compliance pursuant to the SIP. 

We are also concerned that the draft permit does not contain a WQBEL for cyanide, a non-impairing pollutant. Permit documentation shows that the discharge concentrations for cyanide have exceeded the applicable water quality objective with or without a 10/1 dilution allowance.  The draft permit contains an interim performance-based effluent limitation for cyanide based on the previous permit limitation, but delays the calculation and establishment of a  WQBEL until ambient background concentration data become available.  Because the draft permit does not contain a WQBEL for cyanide, the permit does not comply with 40 CFR 122.44(d)(1).  Section 122.44(d)(1)(vii) requires that where there is reasonable potential, effluent limitations must be derived from and comply with applicable water quality standards.  To comply with these regulations, the permit should contain a WQBEL for cyanide.  If the discharger can provide the justifications required under section 2.1 of the SIP including a demonstration of infeasibility, the Regional Board will have the authority under the SIP to grant the discharger a compliance schedule.  We understand that a site-specific objective (SSO) for cyanide is currently being developed, and that the SSO should be ready before the end of a 5-year compliance period, provided that the dischargers complete the SSO study in a timely manner.  In summary, we suggest a final WQBEL be added to the permit (1 ug/l, or if a 10/1 dilution is allowed, 10 ug/l), coupled with a compliance schedule if the dischargers can demonstrate infeasibility.  The final limitation in the permit would be adjusted upon adoption of a SSO.    

For a number of other non-impairing pollutants, only one of which has been detected in the effluent (Lindane), no final water quality-based limits have been specified in the draft permit.  These are Lindane, Aldrin, A-BHC, Benzo(a)Anthrazine, Benzo(k)Fluoranthene, chlordane, DDT, DDE, DDD, Dieldrin, A-Endosulfan, B-Endosulfan, Endrin, Heptachlor, Hexachlorobenzene, PCBs, and Toxaphene.  However, for these pollutants, we have no reason to believe that the interim limits specified in the draft permit do not meet EPA’s criteria for WQBELs.  We would not object to the Regional Board using these limitations in the new permit; in fact, we would suggest that the Regional Board refer to these limitations as final limits, and add a re-opener to the permit that would allow the Regional Board to revise the limits if data became available suggesting that a dilution allowance is not appropriate under the SIP. 

CCCSD
The draft permit contains no WQBELs for mercury and dioxin both of which are 303(d)-listed pollutants.  One approach that may resolve our concerns might rely on the proposed interim performance-based effluent limitations, coupled with pollution prevention measures, to meet the requirements of Section 122.44(d)(1).  If it can be shown that these requirements in the draft permit are as stringent as necessary to meet water quality standards, then the proposed permit requirements may meet the requirements of Section 122.44(d)(1).  EPA believes that one way to make such a showing is a demonstration by a discharger that they have installed effective controls for maintaining current performance, that any additional treatment would provide no significant reduction in loading to the Bay, and that its contribution to the impairment is small in relation to other sources.  Supporting information would have to be documented in the fact sheet and findings.

For dieldrin, also a 303(d)-listed pollutant, the draft permit does not contain a WQBEL. The Regional Board determined reasonable potential in accordance with SIP procedures, even though all the effluent data were below detection limits.  The CWA and implementing regulations provide much flexibility in determining reasonable potential; however, once a reasonable potential determination is made, the permit needs to contain a WQBEL to meet 40 CFR 122.44.  Under the SIP, it appears that the discharge can currently meet any limitation, including the the water quality objective (WQO) applied end-of-pipe (0.0001 ug/l).  It is unclear to us how the discharger will be able to show infeasibility, if in fact the discharger would be considered in compliance in accordance with the SIP.

For five non-impairing pollutants (cyanide, 4,4-DDE, acrylonitrile, tributylin, and bis(2-ethylhexyl) phthalate), no WQBELs were specified in the draft permit.  We have the following suggestions:

– Cyanide: We suggest a final WQBEL (1 ug/l or 10 ug/l) be added to the permit coupled with a compliance schedule if the discharger can provide the justifications required under section 2.1 of the SIP, including a demonstration of infeasibility.  The final limitation in the permit would be adjusted upon adoption of a SSO.   

– DDE:   Reasonable potential was found in accordance with SIP procedures even though all effluent data were below detection limits.  Under SIP procedures, the data shows the discharger in compliance; non-detects are treated as zero, so the discharger could meet any limitation. It is unclear to us how the discharger will be able to show infeasibility, if in fact the SIP defines the discharger as being in compliance.  Because the Regional Board has found reasonable potential, a final WQBEL should be placed in the permit.  The CWA and implementing regulations provide much flexibility in determining reasonable potential; however, once a reasonable potential determination is made, the permit needs to contain a WQBEL to meet 40 CFR 122.44

– Acrylonitrile and tributylin: The interim limits proposed are essentially equivalent to the WQO with a 10/1 dilution.  We have no reason to believe that the interim limits specified in the draft permit do not meet EPA’s criteria for WQBELs.  We would not object to the Regional Board using these limitations in the new permit; in fact, we would suggest that the Regional Board refer to these limitations as final limits, and add a re-opener to the permit that would allow the Regional Board to revise the limits if data became available suggesting that a dilution allowance is not appropriate under the SIP.

– Phthalate: To protect water quality, the permit needs to contain a WQBEL.  If the discharger can provide the justifications required under section 2.1 of the SIP, including a demonstration of infeasibility, the Regional Board could include a compliance schedule.  The discharger also has the option of applying for a case-by-case exemption under the SIP.

Sewerage Agency of Southern Marin
The draft permit contains no WQBELs for copper, mercury, and selenium, all of which are 303(d)-listed pollutants.  One approach that may resolve our concerns might rely on the proposed interim performance-based effluent limitations, coupled with pollution prevention measures, to meet the requirements of Section 122.44(d)(1).  If it can be shown that these requirements in the draft permit  are as stringent as necessary to meet water quality standards, then the proposed permit requirements may meet the requirements of Section 122.44(d)(1).  EPA believes that one way to make such a showing is a demonstration by a discharger that they have installed effective controls for maintaining current performance, that any additional treatment would provide no significant reduction in loading to the Bay, and that its contribution to the impairment is small in relation to other sources.  Supporting information would have to be documented in the fact sheet.

For dieldrin, a 303(d)-listed pollutant, and DDE, a non-impairing pollutant, the Regional Board determined  reasonable potential in accordance with SIP procedures, even though no effluent data were available.  Due to lack of data, no interim performance based limits or WQBELs were included in the permit. Because the Regional Board has found reasonable potential, a final WQBEL should be placed in the permit.  The CWA and implementing regulations provide much flexibility in determining reasonable potential; however, once a reasonable potential determination is made, the permit needs to contain a WQBEL to meet 40 CFR 122.44.

No WQBELs were specified in the draft permit for cyanide, a non-impairing pollutant.  For cyanide, it appears that the discharger could meet a WQBEL with a 10/1 dilution. We would suggest including this number (10 ug/l) as the WQBEL in the permit.  However, we understand that the SIP may not allow the use of dilution in this case due to lack of data.  In this case, the WQO (1 ug/l) could be applied with a compliance schedule that would allow the discharger time to collect  more data.  

San Mateo
The draft permit contains no WQBELs for copper, mercury, and nickel, all of  which are 303(d)-listed pollutants.  One approach that may resolve our concerns might rely on the proposed interim performance-based effluent limitations, coupled with pollution prevention measures, to meet the requirements of Section 122.44(d)(1).  If it can be shown that these requirements in the draft permit  are as stringent as necessary to meet water quality standards, then the proposed permit requirements may meet the requirements of Section 122.44(d)(1).  EPA believes that one way to make such a showing is a demonstration by a discharger that they have installed effective controls for maintaining current performance, that any additional treatment would provide no significant reduction in loading to the Bay, and that its contribution to the impairment is small in relation to other sources.  Supporting information would have to be documented in the fact sheet.

For dieldrin, also a 303(d)-listed pollutant, the Regional Board determined reasonable potential in accordance with SIP procedures, even though all the effluent data were below detection limits.  Under the SIP, it appears that the discharge can currently meet any limitation, and the WQO should be applied end-of-pipe (0.0001 ug/l).  It is unclear to us how the discharger will be able to show infeasibility, if in fact the discharger would be considered in compliance pursuant to the SIP.  The CWA and implementing regulations provide much flexibility in determining reasonable potential; however, once a reasonable potential determination is made, the permit needs to contain a WQBEL to meet 40 CFR 122.44.  

For three non-impairing pollutants (cyanide, tributylin, and DDE), no final WQBELs were specified in the draft permit.  For cyanide and tributylin, EPA has no  reason to believe that the interim limits specified in the draft permit do not meet EPA’s criteria for WQBELs.  We would not object to the Regional Board using these limitations in the new permit; in fact, we would suggest that the Regional Board refer to these limitations as final limits, and add a re-opener to the permit that would allow the Regional Board to revise the limits if data became available suggesting that a dilution allowance is not appropriate under the SIP.

For DDE, reasonable potential was found in accordance with SIP procedures even though all effluent data were below detection limits.  Under SIP procedures, the data shows the discharger in compliance; non detects are treated as zero, so the discharger could meet any limitation.  Because the Regional Board has found reasonable potential, a final WQBEL should be placed in the permit.  The CWA and implementing regulations provide much flexibility in determining reasonable potential; however, once a reasonable potential determination is make, the permit needs to contain a WQBEL to meet 40 CFR 122.44.  

EBMUD
The draft permit contains no WQBELs for copper, mercury, and dioxin, all of which are 303(d)-listed pollutants.  One approach that may resolve our concerns might rely on the proposed interim performance-based effluent limitations, coupled with pollution prevention measures, to meet the requirements of Section 122.44(d)(1).  If it can be shown that these requirements in the draft permit  are as stringent as necessary to meet water quality standards, then the proposed permit requirements may meet the requirements of Section 122.44(d)(1).  EPA believes that one way to make such a showing is a demonstration by a discharger that they have installed effective controls for maintaining current performance, that any additional treatment would provide no significant reduction in loading to the Bay, and that its contribution to the impairment is small in relation to other sources.  Supporting information would have to be documented in the fact sheet and findings.

For dioxin, we understand that effluent data indicate effluent concentrations less than the minimum levels defined in the SIP.  Using SIP procedures, the effluent concentrations are interpreted as zero, so the effluent would be considered in compliance with any permit limitation.  It is unclear to us how the discharger will be able to show infeasibility, if in fact the discharger would be considered in compliance pursuant to the SIP.

For dieldrin, also a 303(d)-listed pollutant, the Regional Board determined reasonable potential in accordance with SIP procedures, even though all the effluent data were below detection limits.  Under the SIP, it appears that the discharge can currently meet any limitation, and the WQO should be applied end-of-pipe (0.0001 ug/l).  It is unclear to us how the discharger will be able to show infeasibility, if in fact the discharger would be considered in compliance pursuant to the SIP. The CWA and implementing regulations provide much flexibility in determining reasonable potential; however, once a reasonable potential determination is make, the permit needs to contain a WQBEL to meet 40 CFR 122.44.  

For three non-impairing pollutants (cyanide, bis(2-ethylhexyl)phthalate, and DDE), no final WQBELs were specified in the draft permit.  For cyanide, EPA has no  reason to believe that the interim limit specified in the draft permit does not meet EPA’s criteria for WQBELs.  We would not object to the Regional Board using this limitation in the new permit; in fact, we would suggest that the Regional Board refer to this limitations as a final limit, and add a re-opener to the permit that would allow the Regional Board to revise the limit if data became available suggesting that a dilution allowance is not appropriate under the SIP.

For phthalate, in order to protect water quality, the permit needs to contain a WQBEL.  If the discharger can provide the justifications required under section 2.1 of the SIP,  including a demonstration of infeasibility, the Regional Board could include a compliance schedule.  The discharger also has the option of applying for a case-by-case exemption under the SIP.

For DDE, reasonable potential was found in accordance with SIP procedures even though all effluent data were below detection limits.  Under SIP procedures, the data shows the discharger in compliance; non detects are treated as zero, so the discharger could meet any limitation.  Because the Regional Board has found reasonable potential, a final WQBEL should be placed in the permit.  The CWA and implementing regulations provide much flexibility in determining reasonable potential; however, once a reasonable potential determination is make, the permit needs to contain a WQBEL to meet 40 CFR 122.44.  

We appreciate your cooperation and look forward to continuing to work with you on this permit and other related matters.  If you have questions regarding these comments, please contact me at  (415)744-1923 or Nancy Yoshikawa at (415) 744-1838.

Sincerely,

Terry Oda, Manager

CWA Standards and Permits Office

cc: Celeste Cantu, SWRCB

      Rob Wood, EPA 
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