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REVISED TENTATIVE ORDER                     -      -

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

SAN FRANCISCO BAY REGION

REVISED TENTATIVE ORDER 01-

WASTE DISCHARGE REQUIREMENTS AND WATER QUALITY CERTIFICATION FOR:

SANTA CLARA VALLEY WATER DISTRICT 

U. S. ARMY CORPS OF ENGINEERS

CITY OF SAN JOSE

GUADALUPE RIVER PROJECT

and

GUADALUPE CREEK RESTORATION PROJECT

SAN JOSE, SANTA CLARA COUNTY

The California Regional Water Quality Control Board, San Francisco Bay Region, hereinafter Board, finds that:
1. Scope of Order:  This Order establishes requirements for two separate, independent, yet related projects:  the Guadalupe River Project (hereinafter Downtown Project) to be constructed by the U.S. Army Corps of Engineers, and the Guadalupe Creek Restoration Project (hereinafter Restoration Project) to be constructed by the Santa Clara Valley Water District.  The  Restoration Project is an element of the environmental mitigation program for the Downtown Project.  For the purposes of administrative efficiency and because of the relationship between the two projects, this Order consolidates requirements for both projects together.

2. Application: The Santa Clara Valley Water District (hereinafter District) and the U. S. Army Corps of Engineers (hereinafter Corps) have applied to construct uncompleted portions of the Downtown Project, a major flood control project along 2.6 miles of the Guadalupe River in downtown San Jose, Santa Clara County.  (The District and the Corps are hereinafter jointly referred to as the Dischargers.)  Integral to the Downtown Project is an extensive environmental impact mitigation program consisting of on-site and off-site habitat restoration and improvement features, including vegetation planting along 0.5 miles of the River within the project boundaries and 1.5 miles of the River downstream of the Downtown Project and restoration of 1.6 miles of Guadalupe Creek located 4 miles upstream of the Downtown Project.   The Dischargers have applied for Water Quality Certification under Section 401 of the Clean Water Act and for issuance of Waste Discharge Requirements (WDRs) under Section 13260 of the California Water Code, as detailed in its Application/Report of Waste Discharge of January 25, 2001.

3. Project Co-sponsor: The City of San Jose is a co-sponsor of the Downtown Project and has committed to the funding and maintenance of certain portions of the Downtown Project, principally, the recreational trail elements.  The responsibilities of the City under this Order are limited, as specified in Provision 9 of this Order,  to maintenance and operation of recreational trails in a manner that guarantees in perpetuity that trail operation and maintenance will not unreasonably adversely affect the habitat value of the riparian corridor created by the Downtown Project’s Mitigation Plan.  

4. Purpose: The Dischargers’ projects are intended to reduce the frequency of flooding along the Guadalupe River in the vicinity of downtown San Jose in the 2.6 mile reach between Interstate Highway I-880 and Interstate Highway I-280 and to implement an environmental mitigation program to compensate for the projects’ environmental impacts.

5. Project Need:  Major floods have occurred along the Guadalupe River 14 times since World War II.   In 1995, portions of River St. and St. John St. in downtown San Jose flooded to a depth of approximately 3 to 4 feet.

The principal causes of this flooding were: (1) development practices have allowed development within the natural flood plain of the river system, and (2) development has occurred in a manner that increased the amount of land covered with impervious surfaces, thereby reducing natural percolation into the ground, increasing the rate of stormwater runoff and increasing peak flood flows, exceeding the capacity of the channel.  Development in the watershed is estimated to have increased peak flows by 30 to 50% over pre-development peak flows.

6. Project Description: The Downtown Project will significantly increase the capacity of the River to carry flood flows without causing flooding.  Flow capacity in the lower reaches of the Downtown Project will be increased from about 8,000 cubic feet per second (cfs) to 17,000 cfs and in the upper reaches from about 6,500 cfs to 14,600 cfs.  To accommodate such large increases in flow capacity, major modification of the river channel is needed.
The total estimated cost of the Downtown Project is $226.8 million.  The estimated cost of the Restoration Project is $8.3 million.


The major elements of the Downtown Project are:

· Bypass:  Constructing a series of bypass box culverts along a 3,000 foot reach of the River (approximately 20% of the project length) to carry excess flood flows beyond the capacity of the natural channel, thereby preserving the natural channel’s riparian vegetation and habitat value;

· Armoring: Replacing natural vegetation with channel armoring (e.g., concrete, rock gabions, stone terraces) along about 4,750 feet of channel banks and beds (approximately 35% of the project length) so as to increase hydraulic capacity of the channel and reduce bank and bed erosion;

· Low Flow Channel: Constructing a low flow channel in the armored sections of the project (approximately 4,750 feet, approximately 35% of the project length) to assure fish passage and facilitate fish spawning;
· Training Walls:  Constructing approximately 2,500 feet of flood training walls perpendicular to the river.   During the design storm event, these walls will direct upstream flood waters back into the river channel.  These walls will be temporary because upstream flooding will be eliminated by the completion of upstream flood control projects;

· Recreational Trails:  Constructing approximately 2.6 miles of recreational trails as part of an overall trail system to provide public access to the river corridor; and

· Mitigation Program:  Planting of 21 acres of riparian vegetation and 10,792 linear feet of SRA cover vegetation at various locations within the Downtown Project reaches and in a downstream reach of the River.  Additional mitigation includes design features in armored sections, such a special low flow channel design, to promote fish passage and facilitate fish spawning, and implementation of the Restoration Project to provide an additional 6 acres of riparian vegetation and 13,000 linear feet of SRA cover vegetation.

The major elements of the Restoration Project are:

· Planting of 13,000 linear feet of SRA cover vegetation to shade the creek, reduce water temperatures, provide wildlife habitat, stabilize banks;

· Reforming of the channel to stabilize the channel, reduce erosion and downstream sediment deposition, and provide a lower planting surface closer to the water table to improve vegetative success;

· Installing instream structures (such as root wads, logs, boulders) to provide instream cover for fish; and

· Narrowing of the low-flow channel.  This is intended to increase low flow depths and velocities, thereby facilitating fish passage and contributing to reducing temperatures to more suitable levels for fish. 

7. Project History:  The Downtown Project has been extensively refined over the past 15 years.  These changes have been a result of changing regulatory requirements, legislative changes, endangered species listings, threats of citizen suits, and, most recently, a facilitated collaborative process seeking consensus amongst all  parties.  The net result is a project that steps away from past flood control project designs that destroyed riparian habitat without meaningful restoration, compensation or mitigation. The final project with its comprehensive mitigation program reflects a significant step towards integrating water quality/watershed habitat needs with flood control needs.

1990:  The Guadalupe River Project, as authorized by Congress in 1986, was primarily a single-purpose flood protection project that included an underground bypass conduit in the upstream portion of the project area, and a combination of channel widening and concrete and rockwork lining of stream bed and banks. The project would have fenced portions of the project area and restricted public access to the Guadalupe River.  The project also included a limited wildlife mitigation plan to replace some of the riparian habitat lost as a result of implementation of the flood protection elements. 

1992:  In response to community and agency concerns about recreational access to the river and impacts of riparian habitat and fisheries, the project scope was modified.  On February 14, 1992, the State Water Resources Control Board (SWRCB) issued a conditional water quality certification pursuant to Section 401 of the Clean Water Act.  This certification required the submission of a Mitigation and Monitoring Plan to address riparian vegetation and fisheries impacts. In July 1992, as required by the certification, the resources agencies (California Department of Fish and Game (DFG), US Fish and Wildlife Service (FWS), US National Marine Fisheries Service (NMFS), and Regional Water Quality Control Board, San Francisco Bay Region) all approved the project mitigation plan.

Segments 1 and 2, affecting 0.8 miles of the River (about 30% of project length), were constructed between 1992 and 1996.  Required mitigation for Segments 1 and 2 was initiated in 1994. 

1996:  In May 1996, construction ceased in response to threatened citizen suit alleging that the Corps and the District implemented the then authorized Project in violation of conditional water quality certification requirements relating to water temperature. 

1997:  In December 1997, the Corps and the District joined with the City of San Jose and the San Jose Redevelopment Agency to initiate a facilitated collaborative program to resolve the mitigation disputes. Thus was established the Guadalupe River Flood Control Project Collaborative comprised of representatives involved in the dispute resolution process: Corps, District, City of San Jose, San Jose Redevelopment Agency, state and federal regulators (FWS, NMFS, CDFG, SWRCB, Board), and the plaintiffs in the threatened suit represented by the Natural Heritage Institute. The main objective of the Collaborative was to reach agreement on an acceptable project modification  and a mitigation program.  

1998-99:  In late 1998 through early 1999, two major changes to project conceptual design were developed that enabled conceptual agreement amongst the various parties: (1) expansion of the offsite mitigation program to significantly improve habitat conditions in Guadalupe Creek, and (2) construction of a bypass channel in the downtown area so as to preserve riparian vegetation.

2001:  Final Environmental Impact Reports  were adopted as described in Finding 8.  Resources agencies approved the final Mitigation and Monitoring Program.

8. Environmental Documentation: The California Environmental Quality Act (CEQA) requires all projects approved by State agencies to be in full compliance with CEQA, and requires a lead agency to prepare an appropriate environmental document for such projects. On March 6, 2001, the District adopted a Final Environmental Impact Report on the Downtown Project and on March 19, 2001, a final Environmental Impact Report on the Restoration Project. The Regional Board considered these documents.

In compliance with the National Environmental Policy Act (NEPA), the Corps will adopt a Final Environmental Impact Report/Supplemental Environmental Impact Statement on the Downtown Project prior to initiation of construction.  The Corps intends to adopt the Final EIR/Supplemental Environmental Impact Statement after the Board adopts this Order.

9. Environmental Impacts:  The environmental documents in Finding 8 cited the following impacts of project implementation on water quality and beneficial uses of the waters of the State:


Downtown Project

a. Disruption of bank soils and potential erosion of disturbed soils into the River

b. Interruption of fish passage during construction

c. Removal of 13.77 acres of riparian vegetation

d. Removal of 8,315 linear feet of SRA cover vegetation

e. Potential stranding of fish in bypass systems and potential fish migration barriers caused by insufficient water depth and velocity

f. Loss of resting and refuge habitats for migrating fish

g. Removal of 19,760 square feet of spawning gravels

h. Increases in water temperature caused by loss of riparian vegetation and armoring of channel bed and banks

i. Reduction in the habitat value of the riparian corridor by reducing the amount of riparian and SRA cover vegetation

j. Reduction in habitat value caused by armoring of channel bottoms 


Restoration Project

a. Removal of 1.1 acres of riparian scrub and forest habitat

b. Potential construction-related erosion impacts due to disturbance of channel banks

c. Temporary loss of riverine wetlands during construction and gradual conversion to shaded riverine aquatic habitat

d. Temporary loss of 0.6 acres of waters of the state due to “dewatering” of the stream during construction

e. Short-term increases in temperature pending maturation of vegetative plantings

f. Temporary loss of fish habitat and interruption of fish passage during construction

g. Removal of 861 linear feet of SRA cover vegetation

h. Potential for methylation and transport of soils with elevated mercury concentrations

10.  Impact Mitigation:  The environmental documents in Finding 8 propose to mitigate the above impacts by:



Downtown Project

a. Implementing an erosion control plan to minimize sediment discharges to the aquatic environment during and after the construction period.

b. Implementing a fish trapping and conveyance program to move downstream migrating or upstream migrating fish around the construction zone.

c. Restricting construction period to April to October to minimize impacts on fish.

d. Planting 21.0 acres of riparian vegetative habitat to compensate for removal of 13.77 acres of riparian habitat.  This will occur both on and off-site.

e. Planting 18,026 linear feet of SRA cover vegetation to compensate for removal of 8,315 linear feet of SRA vegetation.  This will occur both on and off-site.

f. Constructing bypasses in a manner that prevents fish entrapment and constructing low flow channels in armored sections that provide for fish passage.

g. Constructing instream structures to prevent gravel loss, create shallow pools for resting,  and provide instream boulders, logs, root wads to allow for fish resting and refuge from predators.

h. Replacing and maintaining 25,190 square feet of river-run gravels suitable for spawning.

i. Restoring and establishing vegetative canopy to minimize water temperature increases.

j. Monitoring temperature and implementing additional corrective measures to reduce temperatures through an adaptive management process as needed.


Restoration Project

a. The Restoration Project is an environmental enhancement of existing habitat along Guadalupe Creek.  It is intended to mitigate un-mitigated impacts of the Downtown Project and self-mitigate any adverse impacts from construction of the Restoration Project.  It is expected to result in a net environmental benefit. 

b. Planting of 6.0 acres of riparian vegetation and 13,000 linear feet of SRA vegetative cover.  

c. Installing instream features such as rootwads to create microhabitats for fish.

d. Regrading of banks so as to reduce erosion of the channel bed and banks; hence reducing or eliminating potential mercury. 

e. Shaping the low flow channel to increase depth and velocity during low flow periods.

f. Implementing an erosion control plan.

g. Installing fencing to prevent damage to vegetation during construction.

h. Monitoring temperature to determine whether additional temperature corrective measures are needed.

i. Implementing a fish trapping and conveyance program to move downstream migrating and/or upstream migrating fish around the construction zone.

j. Restricting construction period in the channel to May to October to minimize impacts on fish.

k. Implementing a program to monitor post-project changes in observed methyl mercury concentrations and reduce any documented substantial increases in methyl mercury levels in the project area. 

11. Wetland Policy:  The Basin Plan Wetland Fill Policy establishes that there is to be no net loss of wetland acreage and no net loss of wetland value when a project and any proposed mitigation are evaluated together, and that mitigation for wetland fill projects is to be located in the same area of the Region, wherever possible, as the project.  The Policy further establishes that wetland disturbances should be avoided whenever possible, and if not possible, should be minimized, and only after avoidance and minimization of impacts should mitigation for lost wetlands be considered.  

12. Wetlands Impacts:  The Dischargers have submitted documentation to show that no jurisdictional wetlands exist in the Guadalupe River portions of the Downtown Project.  Therefore, no mitigation for wetland impacts is relevant for this project.  

The Dischargers have submitted documents indicating that the Restoration Project will result in both construction-stage temporal impacts and the expected conversion of approximately 0.94 acres of riparian wetlands to shaded riverine aquatic habitat.  These impacts have been considered as a part of the overall Restoration Project.  The restoration of approximately 6 acres of riparian vegetation along 1.6 miles of Guadalupe Creek will result in a net long-term increase in wetland area, functions and values, including riparian functions and values.  Because of the nature, quality and extent of the improvements to habitat to be created by the Restoration Project, the overall restoration project is considered to appropriately self-mitigate the riverine wetland impacts as a part of project design and the expected increase in area, functions, and values.

The Dischargers have submitted documentation to show that appropriate effort was made to avoid and then to minimize wetland disturbance, as required by the Basin Plan.  The Board concurs with this conclusion of the Dischargers.  

13. Other Impacts:  In its discussion of the cumulative impacts of the Downtown Project in combination with other projects, such as the flood control projects planned for the River upstream and downstream of the Downtown Project, the District’s Environmental Impact Report concluded that the cumulative impacts of riparian habitat removal would be fully mitigation by various measures, including riparian vegetation plantings.   

The Board concurs that such mitigation of cumulative impacts may be possible by proper project and mitigation program design.  However, construction of the Downtown Project may influence the design of the flood control projects in the upstream and downstream reaches of the River which may contribute to impacts, at least temporary in nature, to riparian habitats in those areas.   By increasing the peak flood flows delivered to downstream reaches of the River, the Downtown Project may necessitate modifications of the downstream channel to increase its capacity to handle the higher flows. Such modifications may require adverse riparian habitat modifications or periodic elimination of in-channel habitats in order to assure sufficient channel capacity.  Similarly, by reducing flow constraints on peak flows from upstream reaches of the Downtown Project, the Downtown Project may serve to encourage flood control solutions that increase upstream channel capacity at the expense of natural channel dynamics and habitat function.   

Project planning for upstream and downstream flood control projects should seek to minimize impacts and provide appropriate mitigation such that no significant riparian habitat net loss occurs.  However, riparian habitat disruption and localized habitat impacts are likely pending full establishment and maturation of mitigation efforts. 

In the long-term, protection of beneficial uses of the Guadalupe River Watershed will require further control of peak flood flows  and their impacts, so as to enable preservation and restoration of a significant portion of natural channel vegetation and functions.   In the near term, expanded integration of land use, flood control, and habitat planning is needed to prevent increases in peak flood flows.  As part of the project planning for upstream and downstream projects, additional studies are needed to determine the potential for implementing long-term reductions or other control of peak flood flows.

14. Previous Certification Conditions:  As discussed in the Project History in Finding 7 above, the State Water Resources Control Board issued a Conditional Certification for the original Guadalupe River Flood Control Project on February 14, 1992.  The Conditions (see Attachment 3) included the following:

a. A requirement that a final mitigation and monitoring plan be approved by the Regional Board, the DFG, the FWS, and NMFS, prior to the initiation of construction;

b. A requirement that the plan include: (1) a summary of impacts to wetland, riparian and fish habitat, (2) a compensatory riparian mitigation plan, (3) a vegetation protection plan, (4) an erosion control plan, and (5) a fishery mitigation plan; and

c. One element of the compensatory riparian mitigation plan was to include “specifications of how compensatory mitigation sites will be guaranteed protection in perpetuity from potential recreational and other urban impacts.”

15. Compliance With Previous Certification Conditions:  The Dischargers have submitted a Final Mitigation and Monitoring Plan (MMP) for the Downtown Project, contained in Appendix 3, of Volume 2 of the General Re-Evaluation and Environmental Report, dated February 2001 and a Final Mitigation and Monitoring Plan (MMP) for the Restoration Project, dated March 2001.   Approvals of the MMP have been received from the following:  DFG (by letter dated March 8, 2001), FWS (by letter dated March 5, 2001), and NMFS (by letter dated March 8, 2001).   

16. Regional Board Approval Of Mitigation And Monitoring Plan:  The Regional Board finds that the MMP described in Finding 15 complies with the conditions of the 1992 Certification.    This Order requires implementation of the MMP and achievement of the Measurable Objectives of the MMP.  

17. Mitigation Quantities:  The  MMP commits to compensating for project impacts by planting of riparian and SRA cover vegetation to the extent shown in the following table.  The plan also commits to restock spawning gravels so as to maintain 25,190 square feet of such gravels distributed in various reaches of the River in the event that high flows dislodge the gravels.  

Table 1 : Mitigation Quantities

	
	Riparian Vegetation
	SRA Cover Vegetation

	
	Affected 

Area (acres)
	Planted/ to be planted (acres)
	Affected  

Length (linear feet)
	Planted/to be planted (linear feet)

	Downtown Project
	13.77 ac.
	21 ac.
	 8,315 lf
	10,792 lf

	Restoration Project
	1.1 ac.
	6.0 ac.
	861 lf
	13,000 lf

	Total
	14.12 ac.
	23.4 ac.
	 9,176 lf
	23,792lf


FWS, NMFS, and DFG have all agreed that the above mitigation quantities constitute an appropriate level of mitigation for the Downtown Project.

18. Mitigation Objectives:  The mitigation objectives of the MMP are to implement mitigation that will:

a. Replace the amount, quality and value of riparian vegetation removed by project construction;

b. Replace the amount, quality and value of SRA cover vegetation that is removed by project construction;

c. Design the projects so that they will not cause elevated water temperatures that harm anadromous fish species and other beneficial uses during the projects’ construction and over the entire life of the projects, including during the transition period before replacement vegetation matures;

d. Design the projects to allow successful migration of anadromous fish through project areas, including the armored channel bottom sections of the projects;

e. Replace the amount, quality and value of spawning gravels removed by the projects; and

f. Replace the same quantity and quality of anadromous fish habitat, including spawning and rearing habitat, as was present before project construction by implementing the above five mitigation objectives.

19. Monitoring Objectives:  The monitoring objectives of the MMP are:

a. Provide ongoing monitoring of all mitigation measures throughout the life of the rojects to assure that the actual benefits of mitigation measures comply with mitigation requirements;

b. Provide a mechanism for implementing corrective actions in the event that mitigation measures do not meet the measurable objectives established for the project; and

c. Provide annual reporting of monitoring results.

20. Adaptive Management: The MMP provides for an Adaptive Management Team (AMT).  This Team, composed of representatives of the District, Corps, City of San Jose, Regional Board, FWS, NMFS, DFG, Guadalupe-Coyote Resource Conservation District, Pacific Coast Federation of Fisherman’s Associations, and Trout Unlimited, will provide ongoing oversight of the MMP implementation.  The purpose of the AMT is to assure that mitigation measures successfully reestablish ecological functions and habitat values.   The AMT will review monitoring results to determine whether the Measurable Objectives established by the MMP have been achieved.  If a measurable objective is not achieved, the AMT will determine whether the measurable objective is likely to be met.  If the AMT decides that the measurable objective is not likely to be met, then the AMT will determine whether the indicator is appropriate, and, if the indicator was determined to be inappropriate, identify another indicator and measurable objective.  If the AMT determines that the indicator is the correct one to be using, the AMT will identify a remedial action to be implemented to ensure mitigation success.  Monitoring will then continue until the measurable objective is met.  

The Board will consider the recommendations of the Dischargers and the AMT in regard to monitoring program modifications or corrective action implementation and, if appropriate, will modify the monitoring program of this Order or establish a compliance schedule for corrective action measure implementation.

21. Indicators of Mitigation Measure Success: Indicators of mitigation measure success have been identified in the MMP and are summarized in Table 2 below:

Table 2

Indicators of Mitigation Measure Success

	Potential Effect
	Indicators of Mitigation Measure Success

	Loss of riparian vegetation
	Survival of planted trees and shrubs; health and vigor of plantings; evidence of natural recruitment of valuable trees and shrubs; percent of area covered by plant canopy; absence of non-native species; tree height; and tree basal area

	Loss of  SRA cover vegetation
	Survival of planted trees and shrubs; health and vigor of plantings; evidence of natural recruitment of valuable trees and shrubs; absence of non-native species; percent of stream area in shade; percent of stream bank in shade; bank stability; instream cover; and channel bottom stability

	Increases in water temperature
	Short-term thermal suitability index, and long-term monthly thermal suitability index

	Loss of spawning habitat
	Spawning gravel abundance and quality

	Loss of natural river channel
	Occurrence and length of rearing habitat; and water depth and velocity for assuring fish passage

	Reduced habitat values
	Presence of adult spawning and migration; presence of juvenile rearing; and presence of juvenile migration to Bay


The Measurable Objectives for the above indicators are described in detail in the MMP and are summarized in Attachment 4 to this Order.

22. Basin Plan:  The Board, on June 21, 1995, adopted, in accordance with Section 13244 et. seq. of the California Water Code, a revised Water Quality Control Plan, San Francisco Bay Basin (Basin Plan).  The SWRCB and the Office of Administrative Law approved this updated and consolidated revised Basin Plan on July 20, 1995, and November 13, 1995, respectively.  A summary of regulatory provisions is contained in 23 CCR 3912.  The Basin Plan defines beneficial uses and water quality objectives for waters of the State, including surface waters and groundwaters.  This Order is in compliance with the Basin Plan.

23. Beneficial Uses:  The potential and existing beneficial uses of the Guadalupe River and the Guadalupe Creek, as a tributary of the Guadalupe River, as set forth in the Basin Plan include: 

a. Warm Fresh Water Habitat

b. Fish Migration

c. Fish Spawning

d. Wildlife Habitat

e. Water Contact Recreation

f. Non-Contact Water Recreation

24. Pursuant to Title 23, California Code of Regulations Section 3857 and 3859, the Board is issuing WDRs and Water Quality Certification for the Project.

25. The Regional Board has notified the Dischargers, and interested parties of its intent to issue WDRs and Water Quality Certification for the Projects.

26. The Board, in a public meeting, heard and considered all comments pertaining to the discharge.

IT IS HEREBY ORDERED that the Dischargers in order to meet the provisions contained in Division 7 of the California Water Code and regulations adopted thereunder, shall comply with the following:

A. 
Discharge Prohibitions

1. 
The direct discharge of wastes (including  soil, sediment and other excavated material) from active construction sites to surface waters or surface water drainage courses is prohibited.

2. 
Soil, sediment and other excavated  material shall remain within designated disposal areas at all times.  The designated disposal areas are: (a) an off-site temporary or permanent location approved in advance by the Executive Officer,  (b) onsite locations utilizing  BMPs acceptable to the Executive Officer, or (c) a permitted landfill.

3. 

The construction activities subject to these requirements shall not cause a nuisance as defined in Section 13050(m) of the California Water Code.

4.
The discharge of decant water from any on-site temporary excavated material stockpile or storage areas to surface waters is prohibited except where in conformance with the BMPs incorporated by reference into the Plans and Specifications for the Projects, or BMP modifications, acceptable to and approved by the Executive Officer. 

5.
Groundwater shall not be degraded as a result of the Project.

B.

Effluent Limitations



Wastewater (decant water and/or runoff water) discharged at any excavated material stockpile or storage site(s) to storm drains or waters of the State shall not exceed the following limits of quality at any time:

1. pH:  6.5 – 8.5

2. Settleable matter:  1.0 ml/l/hr

3. Dissolved sulfide:  0.1 mg/l

C.

Receiving Water Limitations
1.
The Project’s activities shall not cause:

a. Floating, suspended or deposited macroscopic particulate matter or foam in waters of the State at any place more than 100 feet from the point of discharge of diverted flow. 

b. Alteration of apparent color beyond present natural background levels in waters of the State at any place more than 100 feet from the point of discharge of diverted flow.

c. Visible floating, suspended, or deposited oil or other products of petroleum origin in waters of the State at any place more than 100 feet from the point of discharge of diverted flow. 

d. Neither the diverted flow nor the post-construction reintroduction of flow into the water course shall cause waters of the State to exceed the following quality limits at any place more than 100 feet from the point of discharge of  diverted flow or reintroduced flow:




i)
Dissolved Oxygen:  5.0 mg/l minimum.  When natural factors cause lesser concentrations, then this discharge shall not cause further reduction in the concentration of dissolved oxygen.




ii)
pH:  A variation of natural ambient pH by more than 0.5 pH units.




iii)
Toxic or other deleterious substances:  The discharge shall not cause an increase in concentrations or quantities which may cause deleterious effects on aquatic biota, wildlife or waterfowl, or which render any of these unfit for human consumption either at levels created in the receiving waters or as a result of biological concentrations.

2.
Turbidity of the waters of the State, as measured in NTUs, at any point beyond 100 feet downstream of the point of discharge of diverted flow or other project activity on non-tidal streams shall not increase above background levels by more than the following:




Receiving Waters Background


Incremental Increase


< 50 units





5 NTUs



( 50 units





10% of background, maximum

D.

Provisions
1. The Dischargers shall comply with all the Provisions of this Order immediately upon adoption of this Order except where provisions of this Order specify alternative compliance dates.  Additionally, the responsibilities of the co-sponsor under this Order are limited to those stated in Provision 9 below.

2. Implementation of Mitigation and Monitoring Plan:  The Dischargers shall implement the MMP for the Downtown and Restoration Projects, referred to in Finding 15 above.  This includes implementation of the Compensatory Riparian Mitigation Plan, the Vegetative Protection Plan, the Erosion Control Plan, the Stormwater Pollution Prevention Plan, the Soils Management Plan, the Fisheries Mitigation Plan, and all other elements of the MMP.

3. Achievement of Measurable Objectives:  One year following the achievement dates of the Measurable Objectives of the MMP referred to in Finding 15 above and contained in summary form in Attachments 4 and 5 to this Order, the Dischargers shall submit a technical report, acceptable to the Executive Officer, documenting achievement of the Measurable Objectives or documenting that acceptable progress has been made towards achievement of the Measurable Objectives.  The achievement dates are set forth in the descriptions of the Measurable Objectives contained in the MMP. The additional year provided by this Order to document compliance is intended to provide sufficient time for the Adaptive Management process to assess attainment of the Measurable Objectives and appropriateness of Measurable Objective indicators, propose changes to the Measurable Objectives, or develop remedial actions.

4. Monitoring Program: The Dischargers shall comply with the terms of any Self-Monitoring Program issued by the Executive Officer or approved by this Order.

5. Mitigation Success Status Report: By June 30 of each year, the Dischargers shall submit a technical report, acceptable to the Executive Officer, containing the results of an assessment of monitoring results, and recommendations for monitoring program modification or corrective measure implementation, if appropriate.  It is anticipated, as described in the  MMP, that the assessments and corrective measure proposal will be the product of the AMT described in Finding 20.

6. Mitigation Plan Implementation and Downtown Project Construction Sequencing: 

a. The Dischargers shall sequence construction such that mitigation plantings have been completed before major disruption occurs within the river channels.

b. Prior to completion of the Restoration Project, the Corps will only issue partial Notices To Proceed for Contracts 3A and 3B.  These partial Notices To Proceed would only allow activities to occur outside of the river channel and floodway (i.e., includes work only on level ground both outside of floodway contours and above the 1% post-project design elevation).  This limitation will eliminate the potential for any impact within the floodway due to loss or disturbance of woody or herbaceous vegetation, or any temporary impact caused by ground disturbance or other activity that may cause discharge of sediment into the River.  Work within the floodway, including but not limited to ramp/road construction, excavation, armoring, armor replacement, hardscaping, inlet/outlet construction, low-flow channel installation, or any other hard structure or disturbance within the floodway will not be permitted under the partial Notices to Proceed.  Permissible activities under the partial Notices to Proceed will be limited to the preparation of submittals, accumulation of materials, and construction of portions of the bypass in Contract 3A (if these portions are constructed in a manner that does not require any disturbance within the floodway, and has no potential for sediment discharge into the River).  The full Notice To Proceed for either Contract 3A or Contract 3B will not be issued until the Restoration Project is substantially complete (i.e., all earthwork is completed, and all instream structures, mitigation plantings, and irrigation systems are 100% installed).   The SRA-infill planting mitigation-sites in Contract 3A will be completed not later than the planting season immediately following completion of flood protection work in Contract 3A.



If an environmental catastrophe (flood, fire, earthquake) causes damage to the Restoration Project after it has been deemed substantially complete, as defined above, the Corps may issue a full Notice To Proceed and proceed with flood control work.  The District shall be responsible for repair of the Restoration Project within one calendar year of any such event. 

c. The Dischargers shall submit a technical letter report within 30 days of completion of the Restoration Project documenting compliance with Provision 6.a above.

d. The Dischargers shall submit a technical letter report within 30 days of completion of flood protection work in Segment 3A establishing the date by which SRA vegetation will be planted.

e. The Dischargers shall submit a technical letter report by the end of the planting season following completion of flood protection work in Segment 3A documenting completion of the planting of SRA vegetation in Segment 3A.

7. Special Study:  As discussed in Finding 13 above, additional studies are needed to determine the potential for long-term reductions in or other control of peak flood flows.

In order to maximize the potential for protection of beneficial uses of Waters of the State within the Guadalupe River Watershed, the District shall conduct a study to determine the long-term feasibility and potential impacts achievable by reduction of or other control of peak flood flows within the watershed.  This study shall include:  (1) evaluation of the peak flood flow reductions or controls needed in order, in the long term, to restore habitat function and value by retention of existing riparian habitat and/or replacement of existing concrete/rockwork with suitable riparian and shaded riverine aquatic vegetation, (2) evaluation of the potential impacts on peak flood flows of collaborative efforts with stakeholders to integrate land use, flood control, and watershed planning so as to prevent or control increases in peak flood flows resulting from new development, (3) evaluation of potential impacts on peak flood of retrofitting existing development with onsite storage/infiltration facilities for peak flows, and (4)  evaluation of the potential for combinations of flood plain expansion, reservoir storage, reservoir operations and existing and new development onsite storage/infiltration requirements to reduce or control peak flood flows and preserve/restore riparian habitat. This study may be conducted in coordination with or as a supplemental activity within the context of the Santa Clara Basin Watershed Management Initiative and/or  the Santa Clara Valley Urban Runoff Pollution Prevention Program.    


By September 1, 2002, the District shall submit a workplan and schedule, acceptable to the Executive Officer, to conduct this study.

8. Maintenance of Mitigation Sites:  The Dischargers shall guarantee the maintenance of the Mitigation Sites in perpetuity by the granting of a Conservation Easement to a third party or by other methods providing an equivalent level of environmental protection.

By December 1, 2002, the Dischargers shall submit a technical report, acceptable to the Executive Officer, documenting compliance with this Provision or providing a compliance time schedule. 

9. Responsibilities of Co-sponsor:   The responsibilities of the Project Co-sponsor identified in Finding 3  under this Order are limited to maintenance and operation of recreational trails in a manner that guarantees in perpetuity that trail operation and maintenance will not unreasonably adversely affect the habitat value of the riparian corridor created by the Downtown Project’s Mitigation Plan.  

10. Certification:  This Order supercedes the SWRCB Conditional Certification Under Clean Water Act Section 401:  US Army Corps of Engineers Guadalupe River Flood Control Project, dated February 14, 1992. Adoption of this Order constitutes certification of the project under Section 401 of the Clean Water Act.

11. All plans and reports pursuant to these Provisions shall be prepared under the supervision of a suitable professional registered in the State of California.

12. The discharge of any hazardous, designated or non-hazardous waste as defined in Title 27, Division 2, Subdivision 1, Chapter 2 of the California Code of Regulations (CCR) shall be conducted in accordance with applicable state and federal regulations.

13. The Dischargers shall remove and relocate any wastes that are discharged at any sites in violation of this Order.

14. The Dischargers shall file with the Board a report of any material change or proposed change in the character or location of project elements. 

15. The Dischargers shall maintain a copy of this Order at the projects sites during construction so as to be available at all times to site operating personnel.

16. This  Order does not authorize commission of any act causing injury to the property of another or of the public; do not convey any property rights; do not remove liability under federal, state or local laws, regulations or rules of other programs and agencies nor does this Order authorize the discharge of wastes without appropriate permits from other agencies or organizations.

17. The Dischargers shall obtain all the necessary approvals and/or permits for the projects from applicable government agencies and shall submit them to the Board prior to the start of  the construction.

18. The Board may reconsider the terms of this Order based on the results of monitoring plan or evidence of adverse water quality impacts related to the projects. 

19. The following standard conditions apply to this Order:


(a)
Every certification action is subject to modification or revocation upon administrative or judicial review, including review and amendment pursuant to Section 13330 of the California Water Code and Section 3867 of 23 CCR. 


(b)
Certification is not intended and shall not be construed to apply to any activity involving a hydroelectric facility and requiring a FERC license or an amendment to a FERC license unless the pertinent certification application was filed pursuant to 23 CCR Subsection 3855(b) and that application specifically identified that a FERC license or amendment to a FERC license for a hydroelectric facility was being sought.


(c) Certification is conditioned upon total payment of any fee required under 23 CCR and owed by the Dischargers.

20. The Dischargers shall permit the Board or its authorized representative, upon presentation of credentials:


a. 
Entry on to the premises on which any project and mitigation element construction is planned or underway, or in which records are kept.



b.
Access to copy any records required to be kept under the terms and conditions of 


this Order.



c.
Access to inspect any monitoring equipment or monitoring method required by this Order.  

I, Loretta K. Barsamian, Executive Officer, do hereby certify that the foregoing is a full, complete and correct copy of an Order adopted by the California Regional Water Quality Control Board, San Francisco Bay Region, on _________, 2001.  








Loretta K. Barsamian








Executive Officer


Attachments:

(1) Location Map of Guadalupe River Project with respect to the Guadalupe River Watershed

(2) Location Map of Mitigation Sites: 

a)  Downstream Mitigation Area (Reach A)

b) Guadalupe Creek Restoration Project 

(3) 1992 Conditions of Certification Under Clean Water Act Section 401 for U.S. Army Corps of Engineers, Guadalupe River Flood Control Project, San Jose, California

(4) Indicators and Measurable Objectives (Table 4-1 of MMP)

(5) Schedule of Monitoring Activities and Achievement Dates for Measurable Objectives (Table 4-18 of MMP)

(6) Self-Monitoring Program

Definitions


Riparian Vegetation:  Vegetation that grows along or adjacent to the banks of a watercourse


Shaded Riverine Aquatic (SRA) Cover Vegetation:  That portion of riparian vegetation that overhangs or protrudes into a watercourse and provides cover habitat for fish and other aquatic life


Armoring:  concrete and rock work used to replace natural creek bottoms and creek bank vegetation so as to increase flow capacity and reduce bank and bed erosion









