October 31, 2001

Mr. Joe Damas

California Regional Water Quality

 Control Board

1515 Clay Street, Suite 1400

Oakland, California 94612

Re:
Tentative NPDES Order for The Dow Chemical Company, Pittsburg Plant, Contra Costa County

Dear Mr. Damas,

On behalf of The Dow Chemical Company (Dow), I appreciate this opportunity to comment on the subject Tentative Order (T.O.) and wish to express my thanks to you and the California Regional Water Quality Control Board staff (Board staff) for all your hard work in preparation of the T.O.  Dow’s comments are regarding Provision 5 - Acute Toxicity Testing and Finding 4 - Major Discharger Classification as described below: 

Provision 5 - Acute Toxicity Testing 

The T.O. at Provision 5(c) requires bioassays to be performed “according to the Methods for Measuring the Acute Toxicity of Effluents and Receiving Water to Freshwater and Marine Organisms, 4th Edition” (“4th Edition”).  One of the requirements of the 4th Edition is that the test fishes be age verified.  As we have discussed with you, this is not possible for the 3-spined sticklebacks that must be caught in the wild and cannot be age verified.

Provision 5d (inadvertently labeled 5c in the T.O.) allows the Executive Officer to consider “compliance monitoring with only one fish species (the most sensitive of the two), if the discharger can document that the acute toxicity limitations, specified above, have not been exceeded during the previous three years, or that acute toxicity has been observed in only one of the two species.”  Dow easily complies with this condition as shown in the table below:

	Test Date
	Rainbow Trout Survival
	Three-Spined Stickleback Survival

	2/23/98
	93 %
	100 %

	5/18/98
	100 %
	100 %

	8/17/98
	100 %
	100 %

	12/13/98
	100 %
	100 %

	1/18/99
	100 %
	100 %

	6/7/99
	100 %
	100 %

	8/23/99
	100 %
	100 %

	11/7/99
	95 %
	100 %

	2/13/00
	100 %
	100 %

	5/22/00
	100 %
	100 %

	8/27/00
	100 %
	100 %

	12/11/00
	95 %
	100 %

	3/8/01
	95 %
	100 %

	6/6/01
	100 %
	100 %

	9/11/01
	100 %
	100 %


Based on this documentation from Dow’s Self-Monitoring Program reports, we request that all future acute toxicity monitoring be performed with rainbow trout only, as the more sensitive of the two test species.  This also resolves the problem with compliance with the 4th Edition test methods.

Minor Discharger Classification Request

Dow is concerned that Board staff continues to classify Dow’s facility as a Major discharger even though the facts do not support this classification.  Improvements in Dow’s discharge over the past 10 years have resulted in an increasingly minor discharge as demonstrated below.  Board staff’s decision to continue to classify Dow as a Major discharger results in over ten thousand dollars of additional fees each year plus additional costs for a greater sampling burden.

Dow submitted a letter dated September 6, 2001 requesting reclassification as a Minor Discharger, based on a significant reduction in operations and discharges at the Pittsburg facility. The Board Staff responded on September 24, 2001, denying the request solely based on unspecified stormwater issues.  Both letters are attached.  Dow believes the Board Staff denied the request based improper interpretation of the NPDES Rating Worksheet, which includes stormwater factors.  In addition, the Board staff presents stormwater analyses that are not characteristic of more recent stormwater discharges occurring after a significant change in stormwater management in early 1999.   

The NPDES Rating Worksheet (“Worksheet”) provides that all scores greater than or equal to 80 result in a facility being classified as a Major discharger.  With scores less than 80, the facility can only be declared a Major discharger on a “discretionary” basis.  These discretionary Majors are limited in number and provide that a justification be given for such a declaration.  

When Dow first requested reclassification in 1994, its Worksheet score was 51.5, well below the threshold for Major status.  Nevertheless, Board staff declared Dow a Major Discharger based on concerns with the nature and volume of its permitted outfall for treated groundwater.  This was the only justification given for declaring Dow a discretionary Major.  Dow never used that outfall capacity as authorized and, in fact, it has now it has been eliminated from the permit.

A current calculation of the Worksheet score results in an even lower score of 38, less than one-half of the threshold for Major status and 13.5 points lower than the rating calculated in 1994.  Nevertheless, Board staff has again chosen to make Dow a “discretionary” Major, having changed its rationale from concerns about treated groundwater to concerns about stormwater. Dow is in compliance with all of its NPDES stormwater provisions and has an aggressive Stormwater Pollution Prevention Program implemented on site. The Worksheet specifically accounts for stormwater impacts in its instructions.  Again, even with stormwater impacts, Dow’s Worksheet rating is only 38 points, well below the threshold for Major Discharger status.  
In its letter of September 24, 2001 the Board staff summarizes selected stormwater data from Dow, then states “based on our review of these data and the Regional Board’s increasing concern and commitment to controlling pollutants in stormwater discharges, it is not appropriate to reclassify this facility at this time.”  No specific concerns are mentioned and no recognition of the Worksheet’s accountability for stormwater is made.

Furthermore, the stormwater data presented by Board staff is not reflective of current conditions.  On November 10, 1998 the Board staff issued a letter to Dow in which it authorized Dow to operating its stormwater system in a manner that would decrease the level of contaminants in the discharge.  This change has been hugely successful, leading to a significant reduction in volatile organic discharge (see Table I - E-004 Volatile Organics).  For the past two years, over 60% of the volatile organic concentrations from E-004 have been non-detectable at a new, lower detection limit of 1.0 ug/l.  The remaining samples have averaged 3.9 ug/l, well below the Board staff’s characterization of this effluent.  The Board staff’s table does not reflect the discharge conditions after the November 10, 1998 authorization was implemented, leading to an artificially elevated discharge characterization.

Regarding metals in stormwater, Dow’s discharge is in compliance and is completely consistent with stormwater runoff of metals from industrial sites as cited in San Francisco Bay Area Stormwater Runoff Monitoring Data Analysis 1988-1995 (BASMAA, October 15, 1996) (see Table II - Stormwater analysis).

The only known stormwater concern on site is lead runoff from a very limited area of Dow’s site and this issue has been addressed pursuant to section 13267 of the California Water Code in a letter from the Board’s Executive Officer, dated April 9, 1997.  Dow has made and continues to make the necessary improvements to that discharge as documented in its report to the Board staff, Results of Sampling at 900/1000 Block Area Outfalls at the Pittsburg Facility of The Dow Chemical Company (September 19, 2001).

In summary, Dow requests re-classification as a Minor Discharger based on its very low and ever-decreasing Worksheet rating that includes stormwater impacts. Even though the Board staff raised stormwater as an independent issue, Dow’s compliance record, current stormwater analysis, and ongoing projects indicate that such concerns are unwarranted.

Please contact me at (925) 432-5122 or fischback@dow.com if you have any questions or would like to discuss this matter further.

Sincerely, 

Randy Fischback

Regulatory Affairs Manager

Attachments

Table I  E-004 Volatile Organics

	
	Methylene 

Chloride
	Chloroform
	1,1,1-Trichloroethane
	Carbon 

Tetrachloride
	Trichloroethene
	Tetrachloroethene
	1,2-Dichloroethene
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	1998
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	January
	ND(5.0)
	ND(5.0)
	ND(5.0)
	ND(5.0)
	ND(5.0)
	ND(5.0)
	ND(5.0)
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	February
	ND(5.0)
	17
	ND(5.0)
	39
	10
	110
	13
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	March
	ND(12)
	140
	ND(12)
	260
	44
	400
	44
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	April
	ND(5.0)
	ND(5.0)
	ND(5.0)
	6
	ND(5.0)
	12
	ND(5.0)
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	November
	160
	ND(5.0)
	ND(5.0)
	ND(5.0)
	ND(5.0)
	ND(5.0)
	ND(5.0)
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	December
	35
	ND(5.0)
	ND(5.0)
	ND(5.0)
	ND(5.0)
	ND(5.0)
	ND(5.0)
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	1999
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	January
	ND(5.0)
	ND(5.0)
	ND(5.0)
	ND(5.0)
	ND(5.0)
	ND(5.0)
	ND(5.0)
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	February
	ND(5.0)
	23
	ND(5.0)
	ND(5.0)
	ND(5.0)
	5
	ND(5.0)
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	March
	ND(5.0)
	72
	ND(5.0)
	6
	19
	ND(5.0)
	ND(5.0)
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	April
	ND(1.0)
	ND(1.0)
	ND(1.0)
	2
	ND(1.0)
	8
	ND(1.0)
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	2000
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	January
	ND(1.0)
	ND(1.0)
	ND(1.0)
	ND(1.0)
	ND(1.0)
	2
	ND(1.0)
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	February
	ND(1.0)
	ND(1.0)
	ND(1.0)
	ND(1.0)
	ND(1.0)
	2
	ND(1.0)
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	March
	ND(1.0)
	2
	ND(1.0)
	2
	ND(1.0)
	6
	ND(1.0)
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	April
	ND(1.0)
	1
	ND(1.0)
	ND(1.0)
	3
	2
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	November
	ND(1.0)
	1
	ND(1.0)
	2
	ND(1.0)
	5
	ND(1.0)
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	2001
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	January
	ND(1.0)
	4
	ND(1.0)
	10
	2
	14
	ND(1.0)
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	February
	ND(1.0)
	5
	ND(1.0)
	1
	ND(1.0)
	6
	3
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	March
	ND(1.0)
	ND(1.0)
	ND(1.0)
	2
	ND(1.0)
	5
	ND(1.0)
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	April
	ND(1.0)
	3
	ND(1.0)
	5
	ND(1.0)
	8
	ND(1.0)
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	


Table II   Stormwater Anaylsis 

(excluding volatile organics)

	Parameter
	Average (ug/l)
	St. Dev. (ug/l)
	Max. (ug/l)
	BASMAA Ave. Concentrations for Industrial runoff. (ug/l)
	Comments

	E-004 Metals
	
	
	
	
	

	Copper
	21
	4.7
	28
	46.6 (urban)
	Well below BASMAA average for urban runoff (no data available for industrial runoff). All but one sample were below the detection limit of 25 ug/l.  All samples were below Dow’s NPDES limit of 37 ug/l for outfall E-001. No permit limit specified for E-004.

	Nickel
	<40
	0.0
	40.0
	40.8
	Below BASMAA average. All samples were non-detect at a detection limit of 40.  All samples were below Dow’s NPDES limit of 65 ug/l for outfall E-001. No permit limit specified for E-004.

	Lead
	8
	4.3
	21
	96.8
	Well below BASMAA average. No permit limit specified in any of Dow’s outfalls.

	Zinc
	215
	82.4
	430
	345
	Well below BASMAA average.  No permit limit specified in any of Dow’s outfalls.

	E-004 Inorganic Analysis
	
	
	
	
	

	Specific Conductance
	376 umhos/cm
	231.6
	1370
	N/A
	No permit limit specified in any of Dow’s outfalls.

	Total Suspended Solids (TSS)
	47 mg/l
	83.5
	407
	157 mg/l
	Well below BASMAA average. No permit limit specified in any of Dow’s outfalls.



	E-005 
	
	
	
	
	

	Lead
	175
	317.9
	820
	96.8
	Addressed through 13267 letter from Executive Officer.  No permit limits in any of Dow’s outfalls.  Improvements being made each year.

	Copper
	38
	22.6
	66
	46.6 (urban)
	Below BASMAA average. No permit limit specified for any Dow stormwater outfall.

	Nickel
	40
	3.5
	46
	40.8
	All but one sample were non-detect at a detection limit of 40.  All samples were below Dow’s NPDES limit of 65 ug/l for outfall E-001. No permit limit specified for any Dow stormwater outfall.

	Zinc
	283
	174.4
	520
	345
	Below BASMAA average. No permit limit specified in any of Dow’s outfalls.

	TSS
	86 (mg/l)
	134.2
	369
	157
	Well below BASMAA average. No permit limit specified in any of Dow’s outfalls.

	Specific Conductance
	765
	810.0
	2310
	N/A
	No permit limit specified in any of Dow’s outfalls.

	Total Organic Carbon (TOC)
	22 (mg/l)
	30.4
	75.5
	N/A
	No permit limit specified in any of Dow’s outfalls.

	E-006 
	
	
	
	
	

	Lead
	3797
	5286.7
	14200
	96.8
	Addressed through 13267 letter from Executive Officer. No permit limits in any of Dow’s outfalls.  Improvements being made each year.

	Copper
	34
	16.0
	59
	46.6 (urban)
	Below BASMAA average. No permit limit specified for any of Dow’s stormwater outfalls.

	Nickel
	45
	13.1
	72
	40.8
	10% above BASMAA average. No permit limit specified for any of Dow’s stormwater outfalls.

	Zinc
	106
	68.5
	260
	345
	Below BASMAA average. No permit limit specified in any of Dow’s outfalls.

	TSS
	163
	306.8
	786
	157
	Less than 5 % above BASMAA average.  No permit limit specified in any of Dow’s outfalls.

	Specific Conductance
	534
	514.5
	1520
	N/A
	No permit limit specified in any of Dow’s outfalls.

	TOC
	18
	23.9
	64.8
	N/A
	No permit limit specified in any of Dow’s outfalls.


