REGIONAL WATER QUALITY CONTROL BOARD - SAN FRANCISCO BAY

BOARD MEETING MINUTES

October 17, 2001 

Note:  Copies of orders and resolutions and information on obtaining tapes or transcripts may be obtained from the Executive Assistant, Regional Water Quality Control Board, 1515 Clay Street, Suite 1400, Oakland, California 94612 or by calling (510) 622-2399.  Copies of orders, resolutions, and minutes also are posted on the Board’s web site (www.swrcb.ca.gov/~rwqcb2).

Item 1 - Roll Call and Introductions

The meeting was called to order on October 17, 2001 at 9:06 a.m. in the State Office Building Auditorium, First Floor, 1515 Clay Street, Oakland.  

Board members present: John Muller, Chair; Clifford Waldeck, Vice-Chair; Kristen Addicks; Doreen Chiu; Josephine De Luca; Shalom Eliahu; William Schumacher; and Mary Warren.  

Board members absent:  none.  

Susan Gladstone and Lila Tang introduced new staff:  Marla Lafer and Matthew Chun.  

Item 2 - Public Forum
There were no public comments.  

Item 3 – Minutes of the September 19, 2001 Board Meeting

The minutes were adopted by the Board.  

Item 4 – Chairman’s, Board Members’ and Executive Officer’s Reports

Shalom Eliahu, Larry Kolb, and Loretta Barsamian reported attending the State of the Estuary Conference.

Clifford Waldeck thanked Dale Hopkins for her work in the Mill Valley area.

Item 5 - Uncontested Calendar
Ms. Barsamian said there was supplemental material for Item 5G.  She recommended adoption of the uncontested calendar with the following exceptions:  she recommended continuing Item 5C and Item 5I.  

Motion:
It was moved by Mrs. De Luca, seconded by Mrs. Addicks, and it was unanimously voted to adopt the uncontested calendar as recommended by the Executive Officer.   

Item 6 – Port of Oakland, Galbraith Dredged Disposal Site, Oakland, Alameda County – Hearing to Consider Imposition of Administrative Civil Liability for Violation of Waste Discharge Requirements and Discharge of Leachate to Surface Water 
Ms. Barsamian said the Port of Oakland signed a waiver of its right to a hearing on the proposed ACL.  She noted no Board action was necessary.  She said the ACL was in the amount of $107,200.  

Item 7 – Santa Clara Valley Urban Runoff Pollution Prevention Program, Santa Clara County – Amendment of Permit Provision on New Development Treatment Measures 

Jan O’Hara gave the staff presentation.  She said the Santa Clara Valley Urban Runoff Pollution Prevention Program includes: Santa Clara County, Santa Clara Valley Water District, and 13 cities.  Ms. O’Hara said the Board reissued a NPDES stormwater permit to the co-permittees in February 2001.  She said revision of Provision C.3. of the permit was deferred until today’s Board meeting.  

Ms. O’Hara noted that, as amended, Provision C.3. specifies New and Redevelopment Performance Standards.  She said co-permittees are required:  (1) to implement stormwater treatment measures based on hydraulic design criteria, and (2) to develop hydromodification plans to protect downstream beneficial uses.  Ms. O’Hara said two categories of projects are defined: Group 1 which includes new and redevelopment projects that create or replace 43,560 square feet or more of impervious surface, and Group 2 which includes projects that create or replace 5,000 square feet or more of impervious surface.  She noted different implementation dates apply to Group 1 and Group 2 projects.  

Ms. O’Hara said the Santa Clara Valley Urban Runoff Pollution Prevention Program may propose a model waiver program for approval by the Regional Board.  She said the co-permittees then would establish their own individual waiver programs in conformance with the approved model.   

Mr. Schumacher asked about the part of the waiver provision that allows project proponents to treat stormwater at locations other than project sites.  Dale Bowyer said such locations should be within the same drainage basin as project sites. 

Mr. Eliahu noted regional stormwater treatment facilities might be appropriate for some projects.  He commended staff for preparing the tentative order.  

Ms. O’Hara discussed operation and maintenance requirements. Mr. Bowyer discussed hydrograph modification management plans.  

Mrs. Warren asked if homeowners associations could be responsible for operation and maintenance of stormwater treatment systems.  Mr. Bowyer replied affirmatively. 

Mrs. Addicks asked about enforcement of the tentative order.  Mr. Bowyer said co-permittees are required to submit annual reports to the Regional Board that describe enforcement activities carried out.  

Mr. Muller thanked Ms. O’Hara for an excellent presentation.

In response to a request by Carl Mosher, City of San Jose, to submit written comments on the tentative order, it was noted staff is required under federal regulations to respond in writing to written comments on NPDES permits submitted into the record at Board meetings.  In accordance with legal counsel’s recommendation, the Board did not accept written comments on this item but did consider oral testimony.

[The Board took at break at 9:45 a.m. and resumed at 9:55 a.m.]

Mr. Mosher recommended the tentative order be amended as follows:  (1) implementation of Group 1 projects be deferred from October 15, 2002 to July 1, 2003, which would be the start of the City’s fiscal year; (2) implementation of Group 2 projects be deferred until October 15, 2005; (3) exclusion of redevelopment projects that increase the supply of affordable housing and exclusion of state transit village developments; (4) modification of the waiver provision; (5) addition of language to make the tentative order consistent with the law on land exactions.  

Mr. Schumacher asked why affordable housing projects should be exempted from stormwater requirements.  Mr. Mosher said the requirements increase project costs. 

Mike McNeely, City of Milpitas, concurred with Mr. Mosher’s recommendations.  

Steve Homan, County of Santa Clara, thought the costs to implement the tentative order were too high and the time schedules for compliance were too short.  He objected to inclusion of Group 2 projects.  

Craig Breon, Santa Clara Valley Audubon Society, pointed out when hydromodification problems are not corrected by private developers, the costs to correct the problems may be borne by the public.  He said the City of San Jose’s records regarding stormwater enforcement are inadequate.  

Mrs. Addicks thanked the Audubon Society for working to ensure municipalities comply with stormwater requirements.

Mr. Bowyer noted co-permittees are required to monitor construction sites.

Myron Crawford, Berg & Berg, was concerned about costs of compliance.  He concurred with Mr. Mosher’s recommendations.  

Gary Grimm, attorney representing Alameda Countywide Clean Water Program, said the State Board’s Bellflower decision gave regional boards some flexibility in their regulation of stormwater permits.  

Robert Hale, Alameda Countywide Clean Water Program, requested redevelopment projects and Group 2 projects be deleted until the next NPDES permit cycle.

Andrew Clark-Clough, City of Oakland, and Tom Dalziel, Contra Costa Clean Water Program, were concerned the tentative order might adversely affect redevelopment projects.  

Mrs. Warren asked if provisions in the tentative order would be included in stormwater permits for other Bay Area counties.  Ms. Barsamian replied the tentative order would serve as a model for other stormwater permits.  

Jonathan Kaplan, WaterKeepers, thanked staff for preparing the tentative order.  He requested implementation dates not be delayed.  

Stanley Williams, Santa Clara Valley Water District, spoke in support of the tentative order.  

Jeff Roubar, City of Concord, requested delaying implementation of the tentative order.   He discussed the need to update general plans and environmental review processes. 

Margaret Bruce, Silicon Valley Manufacturing Group, was concerned about the cost of developing stormwater treatment controls.  She also was concerned that some treatment controls might be considered wetlands and endangered species habitat by other public agencies.

Ms. Barsamian said a resolution passed by the Board in 1994 concluded that treatment units are not waters of the United States. 

Jeff Schroeder, Ponderosa Homes, believed implementation of the tentative order might adversely affect the supply of affordable housing.

Deborah Bolton, Western States Petroleum Association, was concerned the tentative order might have an adverse impact on retail gas stations.  

Libby Lucas, Los Altos, was concerned that infiltration devices might have an adverse impact on groundwater quality.

Amy Glad, Home Builders Association of Northern California, requested redevelopment projects and Group 2 projects be deleted.  She concurred with Ms. Bruce that some public agencies might consider certain treatment controls to be wetlands and endangered species habitat.  

John Kuzia, MacKay & Somps Civil Engineers, Inc., expressed concern about implementation costs.  

Lena Brook, Clean Water Action; Susan Schwartz, Friends of Five Creeks; and Lisa Viani, Urban Creeks Council, said the tentative order was a good start in addressing hydromodification concerns.  They recommended that discharge into all types of creeks in the Bay Area be included in hydrograph modification management plans.  

Jean Choi, The Ocean Conservancy, spoke in support of the tentative order.  She compared the cost of compliance with the cost of future cleanup if action is not taken to control pollutants.  

Corina McKendry, California Public Interest Group, suggested the tentative order be implemented more quickly.  She also recommended that discharge into all types of creeks in the Bay Area be included in hydrograph modification management plans.  

Alex Lantsberg, Alliance For A Clean Waterfront, talked about urban creeks and degradation.

Corinne Woods, MCHA, spoke in support of the tentative order.  She recommended the tentative order be implemented more quickly.  She noted the importance of using effective Best Management Practices.  

Ms. Barsamian discussed the regulatory framework for managing stormwater.  She noted the importance of reducing stormwater pollutant loads.  

Dorothy Dickey discussed the tentative order and the State Board’s Bellflower decision.

Mr. Schumacher suggested the tentative order include a 1% cap on a project’s cost for implementation of stormwater treatment controls for affordable housing projects.

Ms. Barsamian said the waiver provision in the tentative order takes into account impracticability or infeasibility in situations where treatment is too costly.  She also said the waiver provision allows project proponents to participate in regional or watershed stormwater treatment facilities without showing impracticability at a particular site.  

Mrs. Addicks spoke in support of the waiver provision.  

[The Board took a break at 12:16 p.m. and resumed at approximately 12:23 p.m.] 

Ms. Barsamian said she was sympathetic to municipal budget cycles, but she did not want to lose the momentum to treat stormwater that had been gained among co-permittees.  She suggested the tentative order be amended to conditionally change:  implementation of Group 1 projects from October 15, 2002 to July 15, 2003; implementation of Operation and Maintenance verification program for Group 1 projects from October 15, 2002 to July 15, 2002; and modification of development project approval processes from October 15, 2002 to July 1, 2003.  Further, she suggested the change be conditioned upon timely submittal of work plans demonstrating good faith efforts to meet permit provisions.

Mrs. De Luca, Mrs. Chiu, and Mrs. Warren concurred with Ms. Barsamian’s suggestion.

Mrs. Warren asked about the development of germs in stagnant pools of water.  Mr. Bowyer noted detention ponds could be managed to avoid health hazards.  Ms. Barsamian said ponds were not mandatory.

Mr. Schumacher said municipal budgets frequently are adopted late.  He suggested implementation of Group 1 projects begin on September 1, 2003.

Ms. Barsamian reiterated her suggestion that implementation of Group 1 projects start July 15, 2003.  

Mrs. Addicks and Mrs. Chiu expressed support for amending the tentative order as recommended by Ms. Barsamian.

Mr. Eliahu did not believe it was necessary to delay implementation of Group 1 projects.  However, he did not oppose a time extension.  

Ms. Barsamian recommended the implementation date for Group 2 projects not be changed.  Further, she said the Bay Area Stormwater Management Agencies Association might serve as an advisory committee on stormwater issues.

Ms. Dickey discussed the relationship between the tentative order and land use laws, including takings and exactions.  

Ms. Barsamian formally recommended adoption of the tentative order, as supplemented, and with the following amendments:  implementation of Group 1 projects be deferred from October 15, 2002 to July 15, 2003; implementation of Operation and Maintenance verification program for Group 1 projects be deferred from October 15, 2002 to July 15, 2003; and modification of co-permittees development project approval processes be deferred from October 15, 2002 to July 1, 2003.  She said the amendments are conditioned upon the co-permittees submittal of timely workplans demonstrating good faith efforts to meet permit provisions. 

Motion:
It was moved by Mrs. De Luca, seconded by Mr. Eliahu, to adopt the tentative order as recommended above by the Executive Officer.   

Mr. Schumacher requested the motion made by Mrs. De Luca state that urban renewal and affordable housing projects were not exempt from provisions of the tentative order.  He also requested the motion state that costs of stormwater treatment measures for such projects were not required to exceed 1% of project costs.  

The motion on the table remained as originally worded.

Mr. Schumacher moved to amend the motion to include the provisions he requested.  Mrs. Warren seconded the motion to amend.

Ms. Barsamian said staff would work with co-permittees to implement the waiver provision.  She said the Santa Clara Valley Urban Runoff Pollution Prevention Program may propose a model waiver program on behalf of the co-permittees for approval by the Regional Board.

In response to Ms. Barsamian’s comments, Mr. Schumacher withdrew the motion to amend.

Ms. Barsamian noted the importance of receiving general guidance from the Board.

Mrs. Chiu asked about the difference between exemptions and waivers.  

Ms. Barsamian said project proponents receiving exemptions would not have to comply with provisions of the tentative order.  However, she noted the tentative order does not include exemptions for stormwater controls.  She said project proponents receiving waivers would be required to treat stormwater at other locations or provide other water quality benefits.

Mrs. Addicks expressed support for the motion made by Mrs. De Luca.  She noted Mr. Schumacher’s recommendations were offered as guidance.  

Roll Call on Motion:

Aye:  Mrs. Addicks, Mrs. Chiu, Mrs. De Luca, Mr. Eliahu, Mr. Schumacher, Mr. Waldeck, Mrs. Warren, and Mr. Muller

No:  none

Motion passed 8 – 0.

[The Board took a lunch break at 12:55 p.m. and resumed at approximately 1:40 p.m.]

[Mrs. Warren and Mr. Schumacher left at 12:55 p.m.]

Item 8 – California Department of Transportation, San Francisco-Oakland Bay Bridge East Span Seismic Safety Project, Alameda and San Francisco Counties – Adoption of Clean Water Act Section 401 Water Quality Certification 

Keith Lichten gave the staff presentation.  He said Caltrans proposed to replace the east span of the Bay Bridge because it would not withstand a major earthquake.  Mr. Lichten described how demolition of the existing east span and construction of a new span would affect water quality.  He noted about 7.43 acres of eelgrass and sand flat habitat would be filled due to construction.  He discussed proposed wetland mitigation and proposed post-construction stormwater treatment controls.

 Mr. Lichten said agencies reviewing seismic retrofit applications are required by law to act within 15 days of receipt of the applications.  He said Caltrans agreed to waive the 15-day rule for its application. He said that waste discharge requirements would be considered at a future meeting.  Mr. Lichten noted only the discharger’s application for water quality certification is under consideration today.

Mrs. Addicks asked about impacts to fish caused by pile driving during construction.   Mr. Lichten responded.  

Mrs. Addicks asked about long term monitoring of proposed mitigation projects.  Ms. Barsamian said a monitoring program would be established when waste discharge requirements are granted.  

Mr. Eliahu asked about locations where dredged material would be disposed.  Mr. Lichten said some material would be used in wetland restoration and some would be deposited in the ocean.

Brian Maroney, Caltrans, emphasized the importance of building a span that would withstand major earthquakes.  He said bids for the first phase of construction are scheduled to be opened in November.  

Mr. Maroney described proposed wetland mitigation projects in Central San Francisco Bay and in Sonoma County on Skaggs Island.  He described proposed stormwater treatment methods to be used in the toll plaza area and extending eastward to the Emeryville Crescent area.

Mr. Muller asked whether the new span would include a stormwater collection system.  Mr. Maroney said it was not feasible to design such a system on the new span.

Ms. Barsamian said a stormwater collection system should have been designed on the new span.  However, she said staff have agreed with Caltrans’ proposal for stormwater treatment in the toll plaza and Emeryville Crescent areas.  

Robert Doyle, East Bay Regional Park District, spoke in support of the tentative order.  He encouraged the use of central bay sites for wetland mitigation.  He talked about developing a park that would be located near the toll plaza area of the new span.  

Marc Holmes, The Bay Institute, suggested the mitigation program include work on Skaggs Island in Sonoma County as well as work on central bay sites.

Mr. Eliahu asked about the cost to cleanup contaminants on Skaggs Island.  Mr. Holmes estimated the cost at $8 million.   

Mrs. Addicks suggested Caltrans consider the Bay Area as a region when evaluating various mitigation sites.  

Ms. Barsamian noted the Basin Plan provides that mitigation for wetland fill projects be located in the same area of the region as construction projects, if possible.  

Rod McMillian, Metropolitan Transportation Commission, spoke in support of the tentative order.

Mrs. Chiu asked about the amount of Caltrans’ budget for the new span.  Mr. Maroney replied approximately $1.75 billion.   

Ms. Barsamian reiterated state law mandates an expedited permitting process for seismic retrofit projects.

Ms. Barsamian recommended approval of the tentative order as supplemented.

Motion:
It was moved by Mrs. Addicks, seconded by Mr. Waldeck, and it was voted to adopt the tentative order as supplemented and as recommended by the Executive Officer.

Roll Call:

Aye:  Mrs. Addicks, Mrs. Chiu, Mrs. De Luca, Mr. Eliahu, Mr. Waldeck, Mr. Muller

No:  none

Motion passed 6 – 0.

Adjournment

The meeting was adjourned at 2:35 p. m.   
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