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November 2,  2001

VIA OVERNIGHT MAIL

California Regional Water Quality Control Board

San Francisco Bay Region

ATTN  Ms. Loretta Barsamian, Executive Officer

1515 Clay Street, Suite 1400

Oakland, CA 94612

SUBJECT :   
Tentative Order Reissuing  NPDES Permit No. CA0005789

Equilon Martinez Refining Company ("Equilon") appreciates the opportunity to comment on the Draft Tentative Order (the “Draft Order”) in the above matter.  Equilon’s comments consist of this cover letter and the exhibits attached hereto.  Exhibit A includes clerical, technical, general clean-up and substantive comments organized by reference to the finding and/or section number of the Draft Order.  Exhibit B consists of comments prepared by Flow Science Incorporated for the Western States Petroleum Association (“WSPA”) which provide technical support for Equilon’s concerns related to the treatment of assimilative capacity and dilution in the Draft Order.  This cover letter highlights certain comments included in the exhibits and provides the legal basis for Equilon’s challenges to some of the provisions in the Draft Order.  

I.
FINDING NO. 22
Through Finding No. 22, the RWQCB continues its recent effort to categorically deny mixing zone credit for bioaccumulative compounds.  Equilon contends that this policy, at least as applied in the instant situation, violates orders and directives issued by the State Water Resources Control Board (the "SWRCB").  Equilon accordingly objects to this finding and all of the effluent limits in the Draft Order based thereon.  

Finding No. 22 states that in response to SWRCB Order No. WQ2001-06 (the "Tosco Order"), RWQCB staff evaluated the assimilative capacity of the receiving water for 303(d) listed pollutants for which Equilon was believed to have reasonable potential.  The evaluation is said to have included a review of Regional Monitoring Program ("RMP") data from the local and Central Bay stations, effluent data, and water quality objectives ("WQOs").  

Staff purport to have concluded from this evaluation that the assimilative capacity is highly variable due to the complex hydrology of the receiving water.  Because of the uncertainty associated with the representative nature of the appropriate ambient background data, staff report to have been unable to conclusively quantify the assimilative capacity of the receiving water.  Based on best professional judgement, staff declined to include a dilution credit for bioaccumulative pollutants in calculating water quality based effluent limitations ("WQBELs"). 

The RWQCB's across the board denial of mixing zones and dilution credits for all bioaccumulative constituents covered by the Draft Order is inconsistent with the Regional Board's Water Quality Control Plan, San Francisco Bay Region (the "Basin Plan”), the SWRCB's Policy for the Implementation of Toxics Standards for Inland Surface Waters, Enclosed Bays and Estuaries of California (the "SIP"), and the Tosco Order.

The Basin Plan states that effluent limitations for deepwater discharges were calculated using a highly conservative dilution factor of 10:1.  This self-described cautious and conservative approach was established by the RWQCB in part after considering the difficulty in measuring or predicting dilution in the San Francisco Bay estuarine system.  Basin Plan, p. 4-11.

With respect to priority pollutant standards, Equilon acknowledges that the SIP supercedes Basin Plan mixing zone provisions, and that it provides regional water boards with the discretion to consider denying mixing zones based on various factors, including the potential for bioaccumulation.  SIP '1.4.2.  However, regional water boards are specifically directed to "consider the presence of pollutants in the discharge that are . . . bioaccumulative" and determine whether to allow mixing zones on a discharge-by-discharge and pollutant-by-pollutant basis.  While circumstances justifying denial or restriction of a dilution credit may exist for a particular bioaccumulative constituent, the SIP and the Tosco Order preclude the categorical denial of such a credit without considering discharge and pollutant specific factors.

In the Tosco Order, the SWRCB rejected the categorical denial of mixing zones for all 303(d) listed pollutants and a no net loading requirement for 303(d) listed bioaccumulative chemicals.  The SWRCB stated that such a decision could only be supported by the RWQCB after reviewing and assessing all available ambient data, and then documenting its determination based on this data.  Tosco Order, pp. 18-21.

RWQCB staff purported to evaluate ambient data for the San Francisco Bay RMP, effluent data, and water quality objectives, but because of the uncertainty in the information reviewed, were unable to "conclusively quantify the assimilative capacity of the receiving water."  Based on staff's best professional judgment, the RWQCB concluded, however, that for bioaccumulative constituents it could be assumed there is no assimilative capacity and a 10:1 dilution credit, accordingly, was denied.  

Equilon asserts that there is no evidence in the permit record justifying the RWQCB's decision to deny dilution credits for all bioaccumulative constituents.  Specifically, the permit record is devoid of any evidence on how staff evaluated the factors specified in the Basin Plan for applying best professional judgment in reaching a decision to deny the referenced dilution credit.  Pursuant to the Tosco Order, the RWQCB was required to do more than include a sentence in the Draft Order stating that staff had reviewed data and, because of the uncertainty, had decided based on best professional judgement to deny dilution credits for all bioaccumulative constituents. This is especially so in the situation at hand, where, 1) the “uncertainty” relied on by the RWQCB to preclude mixing zone credit has already been acknowledged by the Board as one of the justifications for the selection of a cautious and conservative 10:1 dilution credit in the Basin Plan; and, 2) a 10:1 dilution credit is included in the Draft Order for non-bioaccumulative constituents.  Here, evidence justifying the Board’s denial on discharge-by-discharge and pollutant-by pollutant basis needed to be included in the permit record.  In the absence of such documentation, the RWQCB's decision is inconsistent with the Tosco Order, the SIP, and the Basin Plan, since it amounts to a decision based solely on a 303(d) listing, a basis already rejected by the SWRCB.

Section 1.4.2.2 of the SIP sets forth the conditions that must be met for a regional water board to allow mixing zones.  Notwithstanding the Board’s claim of uncertainty, Equilon strongly believes that the available data establishes that mixing zones are justified in the instant situation. Attached hereto as Exhibit B is a report by Susan Paulson of Flow Science Incorporated conducted for the Western States Petroleum Association.  As set forth in more detail in the report, Flow Science concludes that there is ample assimilative capacity for bioaccumulative constituents and supports near field dilution of at least 33:1 at the Equilon facility and far field dilution of 3000:1.  As set forth in Exhibit B:

“The premise of assigning extremely low discharge limits based on a lack of ‘assimilative capacity’ makes little sense when detailed information about the Equilon Martinez discharge is reviewed.  The amounts of these pollutants that are added by the diffuser are very much lower than the probable error in measuring receiving water concentrations of these pollutants.  Indeed, the final limits specified in the tentative order would result in receiving water concentration increments due to the Equilon discharge that are, in many cases, many orders of magnitude below the lowest currently attainable detection limit, and orders of magnitude lower than the effluent limitations specified.  In effect, these limits are equivalent to zero discharge limits.” Exhibit B pages 16-17.   

 At the very least, and in order to comply with the directives included in the SIP and the Tosco Order, the Board should conduct a constituent specific study and analysis of the Equilon discharge before making any determination on lack of assimilative capacity.  While Equilon and WSPA have already prepared this analysis through the Flow Science report, the company would willingly participate in any further analysis the Board might desire.  Pending completion of such an analysis, interim limits can be set for bioaccumulative constituents based on the clearly conservative 10:1 dilution provided for in the Basin Plan.

Equilon also asserts a procedural objection to the Board’s categorical denial of dilution credits for all bioaccumulative constituents.  The Basin Plan authorizes a 10:1 dilution credit for deep water discharges, as modified by the SIP which provides the RWQCB with the authority to deny dilution credits for bioaccumulative compounds based on the results of discharge-by-discharge and pollutant-by-pollutant analysis.  The Board’s present policy of denying dilution credits based solely on a 303(d) listing amounts to a de facto amendment of the Basin Plan.   Basin Plan amendments are required to comply with exacting procedures contained in the California Water Code, the California Administrative Procedures Act, and potentially the California Environmental Quality Act (or CEQA equivalent procedures).  Because the Board failed to adhere to adhere to these requirements, specifically including compliance with public notice and comment provisions, its decision to categorically deny mixing zones for all bioaccumulative compounds in express violation of the Basin Plan and SIP is also subject to challenge.

II.
FINDING NOS. 40-43

For the following reasons, Equilon objects to the above findings and the limits in the Draft Order based on such findings:
No. 41: PAHs
Equilon objects to this finding and the effluent limits based thereon because, as set forth in the Flow Science report, no dilution credits were allowed where assimilative capacity clearly exists.  Equilon further objects because of the inconsistency in the treatment of Equilon and similarly situated competitors.  In the Ultramar (Avon) and Tosco (Rodeo) NPDES permits issued last year, the Board imposed one limit for all PAHs set using a 10:1 dilution credit.  In the Chevron (Richmond) permit issued earlier this year, PAHs were limited by eleven (11) individual constituents, again using a dilution credit of 10:1 for each constituent.  In Equilon’s Draft Order, PAHs are broken down into 14 constituents, and no dilution credit is allowed, making the limits an order of magnitude more restrictive than the limits imposed on Equilon's three competitors.

There is no evidence in the permit record indicating that each of the above facilities are not sufficiently similar with regard to potential or actual presence of PAHs in the effluent discharges.  There further is no evidence in the permit record of any newly adopted standards or objectives regarding PAHs that could justify treating the Equilon facility differently than the nearby facilities of its competitors.  The RWQCB is required to use best professional judgment when setting effluent limitations, which includes, in part, “all attempts to ensure consistency among permits.”  Basin Plan, p.4-8.  In the absence of any basis for the inconsistent effluent limitations for PAHs in the referenced NPDES permits, Equilon asserts that its permit language has no legitimate basis, thereby constituting an arbitrary and capricious action on the part of the Board.

Nos. 40, 42-43: PCBs, 4,4 DDE and Dieldrin
Equilon objects to the RWQCB's determination that there is a reasonable potential for PCBs, 4,4 DDE and dieldrin to be contained in its effluent discharge based on their historical presence at the facility.


Pursuant to 40 CFR '122.44(d), NPDES permits must limit any pollutant that is, or may be discharged, at a level that causes, has the reasonable potential to cause, or contribute to an excursion above any water quality standard, including narrative criteria.  The Draft Order imposes effluent limits on PCBs, 4,4 DDE and dieldrin.  All compounds have never been detected in the facility's effluent.  Except in certain circumstances, effluent limits are inappropriate for pollutants not detected in the effluent, unless "other information" indicates that there is a reasonable potential to cause or contribute to an excursion above any water quality standard.  (SIP 1.3; Tosco Order, p. 37). 

The RWQCB findings of reasonable potential, and imposition of effluent limits, are unsupported in the existing record because of the following:  (1) there are no present activities relating to PCBs, 4,4 DDE or dieldrin at Equilon; (2) Equilon never manufactured or formulated PCBs, 4,4 DDE or dieldrin; and (3) while PCBs may have existed at the Equilon facility in closed transformers at one point in the past, there is no evidence in the permit record that they have ever been released or otherwise disposed of in any improper manner or that transformers containing oil with PCBs ever leaked onto ground surfaces within the facility.  

The Basin Plan (page 4-14) allows dischargers to avoid the imposition of effluent limits in certain situations upon execution of a certification that the pollutants of concern are (a) not present in the discharge and (b) no change has occurred that may cause release of the pollutants of concern.  In most instances, this certification needs to be supported by monitoring results for the pollutants and process and treatment descriptions that demonstrate these substances are not expected to be present in the discharge.  Equilon has already complied with the foregoing requirements with regard to PCBs, and has indicated a willingness to do so for 4,4 DDE and dieldrin. 
After years of nondetect data, there is no reasonable likelihood of finding these chemicals present in Equilon’s effluent as a result of its current use or past history.  Without further support on the permit record and, in light of the certifications already issued or that will be issued, there simply is no sufficient "other" information to justify the reasonable potential determination made by the RWQCB.  (Note: A  recent review of data collected by the San Francisco Estuary Institute indicate that MRC’s intake water from Contra Costa Canal may have concentrations of PCBs as high as 800 pg/L,  a number  5 times higher that the proposed effluent limit for certain individual PCBs of 170 pg/L.  Samples of refinery and POTW effluents collected and analyzed this year with experimental “low detection” methods  by the San Francisco Estuary Institute suggest these compounds may be present in pg/L ranges.  This further supports a position that effluent limits are inappropriate for these compounds pending a TMDL effort to quantify and fairly regulate contributing sources).  

Equilon also objects to the imposition of the effluent limits established in the Draft Order for these compounds as they are below any current detection limit for the constituent of concern. Admittedly, language in the Draft Order states that for each compound:  “If analytical methodologies improve and the detection levels decrease to a point that show discharge concentrations above the limit in this Order, the Board will re-evaluate the discharger's feasibility to comply with the limits and determine the need for a compliance schedule and interim performance limits at that time.”  However, Equilon is still placed in the untenable position of being held legally responsible to meet effluent limits that cannot even be measured with acceptable scientific confidence.  At a minimum, such a situation is poor public policy and should be imposed, if ever, only when warranted by extremely serious water quality conditions not documented in the existing permit record.  Such limits arguably are also not scientifically defensible as contemplated by 40 CFR §131.11(b).  It would seem far more reasonable to delay imposing any limits until such time as analytical methodologies improve and the detection levels decrease to a point that show discharge concentrations above WQBELs.  At such time, the Board could impose limits and/or a compliance schedule, without any adverse impacts on health and safety or the environment.

Your consideration of these comments and those set forth in the Exhibits and corresponding revisions to the Draft Order will be appreciated.  Should you have any questions regarding this submittal please contact Dan Glaze at Equilon (925-313-3348).

Very truly yours,

Orginal signed by

Teresa K. Makarewicz, Manager

Environmental Affairs

Enclosures


