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November 5, 2001

Ms. Loretta K. Barsamian, Executive Officer

California Regional Water Quality Control Board

San Francisco Bay Region

1515 Clay Street, Suite 1400

Oakland, CA 94612

Attention: Ken Katen

Re:  
Comments on the Tentative Order Dated October 5, 2001 Reissuing City of Millbrae NPDES Permit No. CA0037532

Dear Ms. Barsamian:

The City of Millbrae appreciates the opportunity to submit the following comments on the Tentative Order reissuing the City’s National Pollutant Discharge Elimination System (NPDES) permit.  Comments on the TO and associated Fact Sheet fall into the following categories:  

· Update Prior Permit Copper Concentration Limit

· Delete Prior Permit Organics Limits with Indeterminate Reasonable Potential

· Include Interim Instead of Final Bis(2-ethylhexyl)phthalate Limit

· Delete Interim Mass Limits for Mercury 

· Delete Effluent Limitations for 4,4-DDE and Dieldrin

· Other Comments/Corrections 

In general, where changes are requested in the body of the permit, the City also requests that equivalent changes be made in the associated sections of the Fact Sheet.  Most of these comments were previously provided electronically to RWQCB staff in redline/strikeout annotations to the Administrative Draft on 9/14/01. 

The City supports BACWA’s comments and will not repeat them here but incorporates them by reference into the record.  The City also requests that the supporting paper and electronic documents and transmittals submitted during preparation and review of the Administrative Draft permit and this Tentative Order be included in the record.

MAJOR COMMENTS

1.  Replace Proposed Copper Effluent Limit with Standard Deepwater Discharger Limit 

The City’s Infeasibility Study (IS) documented that it is not feasible to comply with a potential final limit of 12 ug/L and therefore that an interim limit is required. The SIP requires that an interim effluent limit be the lower of the IPBL or the current permit limit.  However, as described below, there are questions with how the prior permit limit was derived and thus the appropriateness of carrying forward the former limit.  

Furthermore, a 17 ug/L limit is almost as infeasible to achieve as would be a 12 ug/l final limit. Assuming 1998-2000 performance continues into the future, the City would violate a 17 ug/l interim limit in the future five out of every 36 months or almost twice a year. 

The City used modeling approach to evaluate in more detail the potential frequency that it would likely exceed a 17 ug/L limit. As described in the November 5, 2001 Infeasibility Study (IS), distributions approximating the treatment plant effluent concentrations for copper were generated using a process called Monte Carlo simulation. Results showed a 24.2% probability that the copper effluent concentration would exceed the proposed effluent limit of 17 ug/L.  
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The City is on record verbally and in writing requesting that the 17 ug/L be changed to 37 ug/l. The cover letter to the October 1999 Self-Monitoring Report referenced "communication with the RWQCB SF Region that the effluent copper concentration effluent limit would be changed to 37 ppb when the permit was renewed in April of 1999.  ... In 1999 the permit was administratively extended with no change to the copper permit limit. The City has requested the permit limit be change to 37 ppb in subsequent correspondence, with no action taken by the CRWQCB SF region." 

The 1994 permit limit of 17 ug/L appears to have been inappropriately applied given that it is inconsistent with 37 ug/L limits granted to other deepwater discharge permits issued in that same general time frame. There is no rationale to indicate that the 17 ug/l limit was intended to be a Millbrae specific performance based limit. The 17 g/L).  
g/L for copper for San Francisco Bay (based on a Bay-wide water effects ration (WER) of 1.7 and the national criterion of 2.9 g/L, measured as total recoverable copper.  However, the Board had amended the Basin Plan on October 21, 1992 to include a site specific water quality objective (SSO) of 4.9 g/L limit appears to have been based on the 1984 USEPA promulgated national saltwater copper criterion of 2.9 
Finding 5 in the existing permit recognized the existence of the amended Basin Plan and SSO but noted that since the State Board had not yet approved the amendment the 2.9 ug/L WQO was used instead of the 4.9 ug/L SSO.  However, a spot check of various other municipal NPDES permits showed all to have either 37 ug/L (deepwater) or 4.9 ug/L (shallow water) copper limits based on the October 21, 1992 Basin Plan 4.9 ug/L SSO amendment. 

For example, the Sunnyvale shallow water permit (Order No. 93-086) issued in July 1993 noted the opposite of Millbrae Finding 5. Sunnyvale permit Finding 4 also noted that that the SWRCB had not approved the October 1992 Basin Plan amendment adopting the SSO of 4.9 ug/L (Finding 4) but found it appropriate use and include 4.9 ug/l as the copper effluent limitation. The San Jose and Palo Alto 1993 permits also had 4.9 ug/L limits. 

The Napa SD permit issued in March 1994, one month before Millbrae, had 37 ug/L wet weather and 4.9 ug/l dry weather limits.  The EBDA, Livermore, and DSRSD permits issued in June 1994 (two months after the Millbrae permit) all had 37 ug/L limits. EBDA Finding 18 stated that "The effluent limit for copper in this permit is based on 4.9 ug/L copper as an interpretation of the narrative toxicity objective in the Basin Plan, based on best professional judgment."  The EBDA combined outfall arrangement is similar in many ways to the North Bayside System Unit (which includes Millbrae). They even discharge across from each other to the same portion of Lower San Francisco Bay. 

The San Francisco Southeast and Pinole permits issued in September 1994 both had 37 ug/l limits. The other North Bayside System Unit (NBSU) POTWs that discharge into a common outfall with Millbrae also were given 37 ug/l limits: SFIA municipal in March 1995, Burlingame in October 1995, and South San Francisco in July 1997. 

The City understands that less stringent effluent limits are subject to anti-backsliding requirements.  A 37 ug/L copper effluent limitation however, appears to qualify for an exception to the anti-backsliding regulations in Section 402(o) of the Clean Water Act and implementing regulations in 40 CFR 122.44(l) and 122.62.  In general, the anti-backsliding statue provides that once a Water Quality Based Effluent Limit (WQBEL) has been established in an NPDES permit, the next NPDES permit may not contain a less stringent limit unless: (a) a TMDL or WLA has been established and cumulative effect of all permit modifications is to ensure attainment of a given water quality standard; or (b) one of the exceptions contained in Section 402(o)(2) applies.  Compliance with any one exception clause is sufficient to justify an exemption.  

Two exceptions that would seem to directly apply occur in 402(o)(2)(B)(i) and (ii) as follows:

(2) Exceptions – A permit with respect to which paragraph (1) [Section 402(o)(l)] applies may be renewed, reissued, or modified to contain less stringent effluent limitation applicable to a pollutant if –

(B)(i) information is available which was not available at the time of permit issuance (other than revised regulations, guidance, or test methods) and which would have justified the application of a less stringent effluent limitation at the time of permit issuance; or 

(ii) the Administrator determines that technical mistakes or mistaken interpretations of law were made in issuing the permit under subsection (a)(1)(B) or this section. 

Based on past performance and demonstrated inability to consistently comply with a 17 ug/L limit, Millbrae would also appear to potentially fall under another anti-backsliding exception in Section 402(o)(2)(E) as follows:  

(E) the permittee has installed the treatment facilities required to meet the effluent limitations in the previous permit, and has properly operated and maintained the facilities, but has nevertheless been unable to achieve the previous effluent limitations, in which case the limitations in the reviewed, reissued, or modified permit may reflect the level of pollutant control actually achieved ..." 

For the above reasons, an interim effluent limitation of 37 ug/L appears more equitable and appropriate for Millbrae than 17 ug/L.  The City respectively requests that the Tentative Order be modified to include an interim copper limit of 37 ug/L.

2.  Delete Effluent Limits for Organic Constituents from Prior Permit with Indeterminate Reasonable Potential 
The Tentative Order contains effluent limits carried forward from the prior permit for hexachlorobenzene, aldrin, PCBs (total), and toxaphene of 0.0069, 0.00014, 0.00007, and 0.0067 ug/L, respectively. However, all effluent monitoring results were non-detect at <0.5, <0.0005, <0.02, and <0.02 ug/L, respectively and there are no receiving water data for these constituents. 

Normally, per SIP 1.3 steps 3 and 5, there is no RP for these constituents, only indeterminate RP.  Then moving to SIP Step 7, there is no other information available to justify imposing a WQBEL. Without lower detection limit data, it is impossible to determine if the effluent or background concentrations are exceeding the WQOs. Then per SIP Step 8, since data are both unavailable to conduct the RPA and all detection levels are greater than the WQOs (“C” value), “the RWQCB shall establish interim requirements, in accordance with section 2.2.2, that require additional monitoring for the pollutant in place of a water quality based effluent limitation.” Step 8 does not say set interim limits, it says set interim monitoring requirements. 

From Step 8, the decision tree proceeds to SIP 2.2.2A. Section 2.2.2B does not and cannot apply because it has not yet been possible to complete a RPA (and one with a finding of RP) to pass the threshold for determining that there is a basis for requiring final effluent limits. No RPA was done at the time these limits were put into the prior permit. Therefore, per 2.2.2A, “The RWQCB shall not establish in the NPDES permit numeric interim limitations, … but shall instead require the discharger to collect the needed data.” (the latter has already been accomplished done per the RWQCB’s 8/6/01 13267 letter) 

The fact that there were limits in the prior permit seems subordinate to the clear directive in 2.2.2A to not establish numeric interim limitations when there is indeterminate RP. The RP process is the mechanism for inserting, and removing, limits from permits. To the best of our knowledge, the RP process is not bound by anti-backsliding (RWQCB attorneys have made that point multiple times in response to BayKeeper comments). The City has not seen anywhere in the record why anti-backsliding supercedes RPA in this instance. It appears to be a tortured argument, and at most one of perception, to assert that it is somehow more stringent and protective of water quality to retain effluent limits for constituents with indeterminate RP than to just pursue monitoring (per the SIP).

There is no water quality benefit to including/retaining limits for constituents without definitive RP. Therefore, there does not appear to be any compelling technical or legal rationale for including these legacy limits in the permit. None of the other NBSU member agencies that discharge into the same combined outfall as Millbrae have legacy organics limits except for PAHs. 

Including these legacy limits solely on the basis that they were in the prior permit appears contrary to the SIP, and the City believes approaches being punitive. A  “question” that sometimes has been raised in these discussions goes in the direction of “if you can meet the limits what difference does it make if they are in the permit?” The City believes that such a concept is contrary to good science and undermines the RPA as the foundation of the limit setting process. It also ignores the potential legal and monetary liability associated with SB709 and third party lawsuits. 

There is also the practical matter that if one adhered to this course of action, how would Millbrae ever remove these legacy limits from its permit? Millbrae and BACWA will be collecting additional samples per the 13267 letter and SMP, but the MLs are two to three orders of magnitude greater than the WQOs/limits. Due to factors beyond its control, Millbrae would be left with these “indeterminate RP” limits, that no other dischargers have (with the exception of Napa who is litigating their limits), possibly forever. No one can predict if and when analytical technology will advance to the point where it will be possible to reliably measure at concentrations below the legacy limits.  

There are precedents for removing legacy limits with indeterminate RP. The January 2001 SBSA permit and the August 2000 EBDA permit and associated Livermore and DSRSD permits were issued without legacy organics limits. These were all after the July 2000 Napa permit. The Sunnyvale, Palo Alto, and San Jose Permits were reissued in June 1998 without legacy organics limits. These latter permits were appealed by BayKeeper, in part on this issue. The SWRCB ruled in WQO 99-09 on October 21, 1999 (Conclusion 5) that “The Regional Water Board could appropriately include performance goals for pollutants for which the Regional Water Board was unable to determine reasonable potential based on the available effluent data.” The SWRCB further ordered that “the 1998 South Bay permits are upheld and that the Regional Water Board shall reissue the permits in 2003 consistent with the direction in this Order.” Based on this determination, there appears to be strong grounds for the RWQCB to be reissuing permits with monitoring and goals for constituents with indeterminate RP. 

While this Order was issued prior to the SIP, the Draft SIP was out in 1999 and WQO 99-09 notes that “The State Water Board’s proposed policy implementing the CTR takes a similar approach in cases where effluent data are insufficient to determine whether an effluent limitation is needed to control a pollutant.” The City is not aware of any subsequent SWRCB action that remands WQO 99-09 nor of anything in the SIP that prohibits the RWQCB from proceeding with effluent goals instead of carrying forward legacy limits, as the SWRCB found the RWQCB had the legal ability and discretion to do. 

The City believes that there is a compelling weight of evidence supporting removing the four organics “legacy” limits from this TO. The City respectfully requests that those four limits be deleted and/or replaced with effluent goals. Monitoring is already required under the SMP and the August 6, 2001 13267 letter for these constituents. If the Board believes they cannot take this action, the City respectfully requests an explanation of why WQO 99-09 cannot be applied in this instance. 

3.  Delete Final Bis(2-ethylhexyl)phthalate Effluent Limits and Replace with Interim Limit

The Tentative Order contains final effluent limits for bis(2-ethylhexly)phthalate (Bis) of 5.9 ug/L (AMEL) and 11.8 ug/L (MDEL). As documented in the Infeasibility Study, the City cannot comply with these limits and therefore an interim limit is required. The City understands from recent conversations with RWQCB staff that they concur with this finding and that a performance based interim monthly average limit of 170 ug/L will replace the final limits. The City supports this action to delete the final limits. 

4.  Replace Proposed Mercury Interim Mass Limit with Interim Concentration and Design Flow Based Mass Limit or Interim Mass Goal.

In the absence of a Total Maximum Daily Load (TMDL) and its resultant Waste Load Allocation, a mercury mass loading limitation is premature.  POTWs already have de facto mass limitations in their permits for all constituents with concentration limits, including mercury. It is a permit violation to exceed the WWTP design capacity cited in the current permit Discharge Prohibitions section. This design capacity of 3.0 mgd multiplied by the mercury effluent limit concentration times a conversion factor equals a not-to-exceed mass limit.

Mass limits have the potential to curtail growth in the service area if limits are calculated in future permits using assumptions similar to those used in this permit.  Such limits are particularly burdensome in light of the de minimus contribution of POTWs to the total mercury loading to the Bay. The contribution of POTWs has been well documented in the RWQCB’s Mercury TMDL Report to EPA (June 2000) and the Statistical Analysis of Pooled Regionwide Ultraclean Mercury Data (June 2001). This latter report, using data representing more than 90% of the total flow from POTWs, showed the total POTW loading to be on the order of 12-13 kg/yr or about 1% of the total load on the Bay. Thus POTW loads have to be considered de minimus sources of mercury. USEPA has testified before the Board that it is their expectation that once the TMDL and WLAs have been completed that it is very unlikely that POTWs will be required to reduce mercury loads to the Bay.

One of the City’s primary objections to inclusion of performance-based mass limits in its permit is the method of calculation.  The proposed interim mass limit, based on the moving average from 1998-2000 data, would be 0.044 kg/month.  While that may be viewed as a conservative number, the City is greatly concerned about compliance if, for example, that number were to be similarly recalculated in as soon as two years. Assuming effluent concentrations through 2001-2002 remain similar to those in 2000 (as is expected), a mass limit calculated in this same manner in 2003 could drop from 0.044 to 0.004 kg/month or potentially less. The City would have a much higher probability, if not certainty, of violating such a future limit.

BART is constructing a multi-modal station in Millbrae in conjunction with its extension to San Francisco Airport. Millbrae has adopted a Specific Area Plan that calls for mixed use growth focused on providing needed services and housing in the vicinity of the station. Development under the Specific Area Plan will increase wastewater flows by approximately 0.7 mgd. Annual average flow in 1998-2000 was 2.13 mgd. Therefore the additional 0.7 mgd can be accommodated by the existing 3.0 mgd treatment plant. However, the probability of the City exceeding the mercury mass limit will increase as the flows increase, given that there is very little that the City can do to further reduce influent and/or effluent mercury concentrations. 

To accommodate planned growth, the City would need to reduce effluent concentrations below about 12.5 ng/L. Since this is highly unlikely to be feasible, this future mass limit would become a real, not hypothetical, constraint to the “smart growth” that the City has been planning. Mayor Daniel Quigg’s letter of September 7, 2000 to Sheila Vassey regarding the Tosco Petition provides more information on the City’s concerns about impeding critically needed “smart growth” and is incorporated by reference.  

Guidance in the SIP and the SWRCB Tosco Ruling indicates that the RWQCB “should consider whether the mass loading of the bioaccumulative pollutant(s) should be limited to representative, current levels pending TMDL development …”. The City believes that there is a large weight of evidence to support a Board decision that it is unnecessary and ineffectual to include the proposed interim mercury mass limits in the City’s permit. The limit provides no additional water quality benefit beyond that already included in the interim performance-based concentration limit. The limit is also potentially injurious to the City 3-5 years from now when the limit would likely be recalculated.

Inclusion of mass limitations in a NPDES Permit for a POTW is duplicative and unnecessary because of the inherent mass limitations imposed by the design capacity of a POTW.  Such dual effluent limits for a single constituent also potentially exposes the City to “double jeopardy” for essentially a single excursion.  Thus, the imposition of mass limits, in addition to concentration limits, would intentionally expose the POTWs to unnecessary enforcement actions and mandatory minimum penalties. For the foregoing reasons, the Regional Board should find that the imposition of mass limits in the TO is not required. 

Despite the above arguments and evidence, should the Regional Board believe that mass be addressed on a year-round, recent performance basis as has been proposed by staff prior to the completion of an applicable TMDL, the City would request that the Regional Board adopt the proposed 0.044 kg/month values as an effluent “goal” that if exceeded would trigger mandatory, enforceable additional new source identification and control activities, beyond those currently being implemented. The distinction between a goal and a limit being responsible for triggering similar actions on the part of the City is that the goal would not be an “effluent limitation” subject to mandatory minimum penalties, civil and criminal liability, or citizen suits. 

This Board has previously taken the action of setting effluent goals with associated provisions instead of limits in June 1998 in reissuing the San Jose, Palo Alto and Sunnyvale NPDES permits. The SWRCB reviewed appeals of these permits and found in SWRCB Order WQ 99-09 that it was within the RWQCB’s discretion to set effluent goals in lieu of limits.

5.  Defer Effluent Limitations for 4,4-DDE and Dieldrin Pursuant to SIP 2.2.2 or Reclassify as Effluent Goals. 
The City believes that there is a strong technical and legal basis for not including effluent limits for DDE and dieldrin effluent limits in the City’s and other NPDES permits at this time. Of primary concern to the City is that dieldrin and DDE have never been detected in the City’s effluent using the best commercially available analytical methods. The cited sources of these pollutants on the 303(d) list are atmospheric deposition and non-point sources. POTWs are not listed sources. Despite this fact, Board staff, when conducting their Reasonable Potential Analysis (RPA), have interpreted the SIP as requiring that effluent limits be included in the City’s permit for these constituents.  The City respectfully disagrees with this conclusion and believes that there is ample discretion allowed under the SIP and prior precedent and support to support continued monitoring in lieu of limits in this permit. 

A fundamental difference of opinion appears to exist as to the extent to which discretion in this instance is allowed, mandated, or constrained under the SIP.  The City believes that Section 1.2 of the SIP is critical, where it is incumbent on the RWQCB to acquire and critically evaluate the adequacy of all available information as the first step in conducting a scientifically credible RPA.  The City researched the record of comments on and response to comments on the various drafts of the SIP.  The record shows that Section 1.2 was added to earlier SIP drafts in response to comments/concerns that the RWQCBs needed to be provided the latitude to address the adequacy of available data on a case-by-case basis.

Section 1.2, the step before one conducts a RPA, states that "The RWQCB shall have discretion to consider if any data are inappropriate or insufficient for use in implementing this Policy."  On the surface this is a seemingly obvious statement.  However, it addresses data evaluation and use throughout the SIP, and of relevance here, that the RWQCB must consider data adequacy issues prior to initiating a RPA (in SIP Section 1.3).  Section 1.2 thereafter gives a non-exclusive list of examples where discretion should be exercised to decline to rely on certain data:  “Instances where such consideration is warranted include, but are not limited to, the following:  evidence that a sample has been erroneously reported or is not representative of effluent or ambient receiving water quality; questionable quality control/quality assurance practices; and varying seasonal conditions.” 

The City believes that a common sense reading of Section 1.2 has to lead one to the conclusion that if data are “inappropriate or insufficient” one cannot conduct a credible RPA and, therefore, one must default to SIP Section 2.2.2.A: Insufficient Data to Determine if an Effluent Limitation for a CTR Criterion is Needed.  This section states that “The RWQCB shall not establish in the NPDES permit numeric interim limitations, and source control or pollutant minimization measures, for the pollutant, but shall instead require the discharger to collect the needed data.” 

The City and the POTW community believe that the SIP RPA interpretations made to date resulting in proposed effluent limitations for the legacy pollutants dieldrin and DDE are an "unreasonable" application of the fundamental reasonable potential analysis (RPA) concept.  The City believes that the concept of “reasonableness,” as in reasonable protection of beneficial uses per Water Code section 13241, has been lost.  Since effluent limits for these legacy pollutants provide no real water quality benefits, it appears that they are being included at least in part to serve as a “forcing mechanism” to make dischargers responsible for doing EPA’s job of improving analytical detection methods.

The City believes that in the cases of DDE and Dieldrin, it is appropriate and prudent for the Board to find that the existing data are insufficient to demonstrate RP.  The City believes that the RWQCB has the authority to make this determination.

When data are not sufficient, SIP Section 2.2.2 is clear in its mandate that the Regional Board shall not establish effluent limitations, or require source control or pollutant minimization measures.  Rather, the Board shall require the discharger to collect the necessary data.  The City fully supports further monitoring for DDE and Dieldrin and believes that this is the more prudent and technically and legally sound path to pursue given the limited quantity and potential quality/representativeness of information available. 

The proposed DDE/dieldrin limitations were arguably triggered by ambient water sampling showing values greater than the Water Quality Objective (WQO) in the RPA calculation.  In reviewing the RMP data from 1993-1999 used for the RPA calculation, only one data point (of eighteen) for 4,4-DDE was above the WQO and only three were over the WQO for dieldrin.  It is worth noting that these constituents are of concern from long-term exposure, not short-term acute toxicity.  Therefore, it appears most appropriate to evaluate potential impacts on beneficial uses based on longer-term (e.g., average) rather than short-term (e.g., maximum concentration) conditions. 

Preliminary investigation of the ancillary water quality data give evidence that these four RMP monitored events with elevated concentrations may not be representative of typical conditions. The single elevated DDE sample in 1998 corresponded with elevated TSS concentrations and El Niňo outflow conditions. A 1995 RMP Annual Report study found that TSS levels accounted for 83-95% of the variance in DDE concentrations. 

Two of the three elevated dieldrin samples were from 1993 and 1994, the first two RMP trace organics sampling events.  It is the City’s understanding that, while the QA/QC protocols in place were considered adequate at the time, significantly more rigorous data evaluation methodologies were deemed necessary and were implemented thereafter.  The single other elevated dieldrin sample occurred in 1997 during low salinity and high Delta outflow conditions.  The above-cited 1995 RMP report postulated that relatively contaminated sediments were possibly being washed into the Estuary during high freshwater outflow events.  

Another problematic issue with these data is that they were generated using research-based analytical methods (non-EPA approved), resulting in numbers that are orders of magnitude lower than the Minimum Levels (ML) for EPA-approved methods for these compounds. When used for identifying and tracking regional trends, RMP data are high quality and the best available.  If and when used for permit limit setting purposes such as RPAs, the data need to be viewed differently. 

The only way that the RMP has been able to achieve these low detection limits is through using non-EPA approved methods to preconcentrate the samples 10,000 to 100,000-fold. A Trace Organics Effluent Study completed by the South Bay Dischargers and FSSD as a permit requirement in March 2001 documented the high level of variability in analytical results from samples subject to this type of preconcentration. Split sample results, analyzed by three highly regarded research laboratories, varied up to several-fold for effluents from four WWTPs. 

Similar split sample studies have yet to be conducted for RMP receiving water samples. There is no way of knowing how truly accurate result are without the RMP conducting an even more detailed study than the referenced effluent study. Since the same methods are used by the RMP, it is reasonable to assume that similar variability may exist with the ambient data as with the effluent data. 

SFEI staff presented some of the above study results at the recent State of the Estuary Conference. Their abstract states” Systematic differences between concurrently collected samples demonstrate limits to preconcentration from large samples. Differences among results reported by labs on split extracts were also found and largely obscure any differences among treatment plants or samplings events.” It further states that “the variability among labs illustrates some limitations in quantifying organic contaminants at low concentrations and suggests need for further improvements and standardization of analytical methods specific to analyses in water.” 

No evidence is presented in the Fact Sheet or, to the City’s knowledge, elsewhere in the record as to Board staff’s evaluation and determination of the accuracy and adequacy of the available background data in supporting a RP determination.  

The City requests that a more detailed analysis be provided by Board staff, and included in the administrative record, to demonstrate that these RMP data are indeed representative, appropriate, and sufficient to conclusively fulfill the SIP Section 1.2 RP threshold data requirements. This request is made pursuant to Fact Sheet requirements in 40 CFR 124.8 (b)(5) that staff provide “Reasons why any requested variances or alternatives to required standards do or do not appear justified.” 

The City respectfully submits that, similar to the interim mass limits issue, there are technically and legally viable alternatives to the proposed effluent limits.  The proposed limits will act as disincentives, not incentives, to improving detection limits. The City requests continued monitoring for these constituents, pursuant to SIP 2.2.2 and/or reclassifying the effluent limits as “goals.” This approach was taken in 1998 in the three South Bay POTW NPDES permits and upheld as legal by the SWRCB in their ruling on an appeal by BayKeeper et al. (WQ Order 99-09).  This approach will avoid most of the City’s concerns as expressed above.  

Reclassification of the limits as goals will also avoid the potential for the City being liable for implementation of Pollution Minimization Programs (PMPs) for these constituents per SIP Section 2.4.5 and Provision 8 (see discussion in Other Comments section below).  PMPs for these legacy pollutants would have a high probability of being both costly and ineffectual. 

OTHER COMMENTS AND CORRECTIONS

Tetrachloroethylene

The City has been unable to reproduce the calculations used to derive the proposed tetrachloroethylene (PCE) final limits. The City has confirmed with RMP staff that there are no background receiving water data for PCE. For other constituents with RP but with limited or no background data, RWQCB staff have interpreted the SIP to mean that final effluent limits could not be calculated and that monitoring should continue and IPBLs be established instead. This practice has been followed in permits (including this Tentative Order) since June 2001 for cyanide, for which receiving water data were deemed inadequate for calculating final limits. 

While the City could probably comply with the proposed 88.5 ug/L AMEL, given that the MEC of 12 detectable values during 1994-2000 was 25 ug/L (January 1995), the City is concerned with the precedent of establishing final effluent limits without background data.  The City recognizes that the limited and highly variable PCE data are inappropriate for calculating an IPBL in the standard manner. The City requests clarification of how the proposed final limits were calculated. The San Francisco Airport Municipal WWTP Tentative Order contains interim limits set at the MEC for several other constituents with insufficient effluent data to calculate interim limits. 

Toxaphene
The interim AMEL is greater than the MDEL (same in prior permit). Seems like are reversed.

Provision 9.  Chronic Toxicity. 

Millbrae has no significant industrial users or significant contributing commercial users. The WWTP’s design capacity of 3.0 mgd is less than the Federal Pretreatment Program threshold of 5 mgd. The City of Pinole and Rodeo NPDES permits adopted by the RWQCB in September 2001 deferred chronic toxicity monitoring based on the same circumstances. The Rodeo permit Finding 44 states “This Order does not contain chronic toxicity effluent limitations or monitoring requirements because there are no industrial contributions to its flow, and as such, it is unlikely that toxicity of this sort would be present in the treated effluent.” Millbrae respectively believes that it should be subject to the same chronic toxicity requirements as Pinole and Rodeo and requests that the proposed monitoring be suspended. 

The City also believes that the resources currently expended complying with the reporting requirements for the Pretreatment Program would be more effective if redirected to Pollution Prevention Program (PPP) activities. Prior to the next permit reissuance the City intends to work with RWQCB staff to identify the steps necessary to rescind the requirements for a Federal Pretreatment Program as was done for the City of Daly City WWTP. 

Self-monitoring Program Monitoring Frequencies 

The City requests several changes in monitoring frequencies based on its prior performance and the utility of some of the data being collected. 

Item I.D. -  delete reference to P (land observation) stations; obsolete; no monitoring required.

CBOD – reduce from 3/w to 2/w; no recent compliance problems

Temperature and DO – delete; no useful information provided since discharge is to joint NBSU force main where is combines with other NBSU flows before being discharged to the Bay

Oil and Grease – reduce from 2/M to M; existing permit is M; no compliance issues

Settleable Matter – reduce from 3/W to M; existing permit has no limit/monitoring; consistent with other recent permits; minimally useful parameter

Chronic Toxicity -  suspend; consistent with Pinole/Rodeo permits; 

Bis(2-ethylhexyl)phthalate, Hexachlorobenzene, Indeno(1,2,3-cd)Pyrene, Aldrin – reduce from M to 2/Y; 2/Y consistent with all other organics monitoring in permit and in recent other permits; 

Table 1 Footnote 2 – delete influent flow monitoring; does not exist at WWTP

Table 1 Footnote 7 – add:  “The sample may be taken from E-001 prior to disinfection instead of continuously dechlorinating E-001 effluent. Compliance with the toxicity limitation may be demonstrated after adjusting the effluent pH through the addition of concentrated sulfuric acid to minimized the concentration of un-ionized ammonia.”; consistent with SFIA permit; simplifies conduct of test.

Table 1 Footnote 10 – add clause that “discharger may analyze for cyanide in secondary effluent prior to chlorination; to avoid potential problems due to artifactual cyanide from chlorination. 

Table 3  - reduce pretreatment program VOC and BNA influent and effluent monitoring requirements back to 2/Y; prior pretreatment permit frequencies; consistent with Table 1 frequencies; no compliance problems. Also, add note that sampling pursuant to Table 1 can fulfill the requirements for Table 3 and the August 6, 2001 13267 letter. 

Section 3 Effluent Monitoring – resampling frequency guidance; for weekly parameters, resample daily until two consecutive samples in compliance; for monthly parameters, resample weekly until two consecutive samples in compliance.  This reflects “real world” sample turnaround times. 

General SMP Request: The City requests that a general reopener footnote [15] be added stating that the discharger may apply to the Executive Officer for consideration of reductions in monitoring frequencies following demonstrated periods of consistent compliance. The eighth bullet under permit Finding 24 references an EPA guidance document for “Performance Based Reductions on NPDES Monitoring Frequencies.” This would be an incentive to continue to improve performance and would reduce the administrative effort in otherwise having to take formal Board action each time to reduce a monitoring frequency. Recent legal guidance has been that reductions otherwise constitute “major” permit changes requiring Board action.  

Finding 54.c and 55.b.ii   Dioxin.   

The City disagrees with the overly broad statements that there are “a number of dioxins and furans present in the discharge. Since dioxins and furans do not readily breakdown, there is a reasonable potential for the Discharger to contribute to the impairment of the narrative objective.” To be more objective, the statement should be qualified as to the relative (i.e. de minimum) contribution that the City may be contributing. 

There was one detection of 1,2,3,4,6,7,8-HeptaCDD (44 pg/L) and one unqualified detection of OCDD (89 pg/L). There were five other OCDD values reported as “qualified” results, either detected not quantified or with sample blank contamination. It is impossible to ascertain whether the “qualified” values in question do or do not represent the actual presence of a dioxin congener. These so-called estimated values could just as likely be due to residual instrument noise, matrix interferences, or other factors. Since one cannot separate out these confounding factors, and there is no way to measure the linearity or accuracy of the extrapolated value, it is unknown if the congeners were indeed present. 

Effluent Limitation B.7 Toxic Substances TCDD and PCB Footnotes. 

The City requests that footnotes be added to Table 6 (or to the Provisions) specifying which TCDD and PCB congeners are to be monitored and how compliance is to be calculated and evaluated. 

Provision 7.c.  Pollution Minimization Program.   

If effluent limits are retained in this permit for dieldrin and DDE, the City is concerned the language requires a Pollutant Prevention Program (PMP) for these pollutants if there is “…evidence that the reportable priority pollutant is present…” and “…sample is reported as not detected…”  (Provision 8.c.)  These vague and technically contradictory statements could conceivably be interpreted to require a PMP for legacy pollutants that have been banned for many years, have never been detected in the effluent above the ML, and for which there are no known control measures.  The City appreciates Board staff’s effort to include language specifying an Executive Officer approval step before being required to initiate an otherwise “triggered” PMP.  However, the City remains concerned about the open-ended nature of this overall Provision. The City requests that the Executive Officer agree to not “trigger” PMPs until guidance is developed defining what constitutes acceptable “evidence” in this context and what would constitute an acceptable PMP for dieldrin or DDE. 

SMP Table 2 Footnote (k).  

Footnote (k) is verbatim from the SIP. It is the City’s understanding that the SWRCB SIP MLs are the “controlling MLs,” until the SWRCB amends the SIP. The City requests clarification of how compliance is to be interpreted when a lab reports a detected value above their ML that is lower than the SIP ML.

Again, thank you for the opportunity to provide comments on the Tentative Order.  If you have any questions regarding our comments, please call.

Sincerely yours,

Craig Justice

Craig Justice

Superintendent, Water Pollution Control

cc: Tom Hall, EOA

      Lou Sandrini, Millbrae Public Works Director
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