San Francisco Bay Regional Water Quality Control Board

Response to Comments August 17-September 19, 2001

City of Milpitas Comments

City of Milpitas comment 1:

The City has serious concerns that the methodology contained in the Tentative Order is too restrictive to be successful and places the goal of improved water quality above all other environmental improvement goals.

Response:

Comment noted.  Please see our responses to the Commenter’s more specific comments below.

City of Milpitas comment 2:

Therefore, the City of Milpitas respectfully requests that the Board delay consideration of this issue until November.  Milpitas staff is working with a coalition of Santa Clara County Public Works Directors and RWQCB staff to develop more acceptable methodologies to achieve the goal of improved water quality.  While significant progress on alternative language has been made, the process is still underway.  Since this process is not yet concluded, neither RWQCB staff nor Milpitas policy makers are able to provide formal comments on the alternative language.  It would be in the best interest of the region to allow this collaborative process to be completed prior to Board action.

Response:
We do not agree that a further delay is warranted.  We agree that the stakeholder process, which has been ongoing for a year, has been very successful and has resulted in improvements to the Tentative Order. Board staff has worked diligently to balance all the stakeholders’ views and the regulatory requirements, and we believe the modifications to the Tentative Order reflect this effort.

City of Milpitas comment 3:

The Tentative Order assumes that requiring all new development and all redevelopment to make individual site improvements will result in improved water quality for the region.  The City of Milpitas submits that this premise is false.  Specifically, the cost of implementation within Milpitas—which has a high ground water table and clay soils—will significantly increase site development costs.  Adding significant costs to development will discourage growth within urban core areas; and, thus new growth will occur on the region’s urban fringes, where land costs are cheaper and larger acreages can be assembled. Simply, smart growth, like that envisioned in the Milpitas Midtown Specific Plan, will be replaced with urban sprawl.  If this occurs there will be no improvement in the quality or quantity of the urban runoff discharge from within urban core areas and the Tentative Order will have failed to achieve its goal.  For Milpitas and the RWQCB this would be an unacceptable result. 

Response:
We disagree that T.O. requirements are so costly as to negate smart growth initiatives.  We have evaluated the potential impacts of the T.O. on housing and urban sprawl and found no significant impacts.  Rather, we believe that the stormwater requirements in the T.O. are consistent with smart growth concepts. Based on analyses conducted or reviewed by Board staff, the T.O. is expected to have a neutral effect on housing production, infill, affordable housing, transit-based housing and other aspects of smart growth.  The overall cost estimates of 1-2% for treatment measures should not seriously impact a decision to build a project.  The waiver provision will provide relief for dense project situations, where there is no above- or below-ground space for treatment BMPs.  Management of peak runoff flows will rarely be called for in these situations, with a highly developed watershed, where the creeks are already hardened.  We maintain that appropriate design of new and redevelopment projects to minimize environmental impacts, including impacts from stormwater runoff, is a component of smart growth.  By better defining the acceptable criteria for this design, the T.O. should assist cities in their efforts to implement this aspect of their smart growth plans.

City of Milpitas comment 4:

RWQCB staff has indicated that the improvements mandated in the Tentative Order would only add 2 to 3% to the costs of development.  To date, no analysis has been shared by RWQCB staff that substantiates this conclusion.  City staff believes the financial impact within Milpitas will be much greater because the simple solution, using infiltration areas, is not feasible due to our high water table and clay soils.

Response:
We disagree.  In addition to cost information provided in the Staff Report, a cost analysis was presented by an independent consultant at the July 18, 2001, Regional Board meeting.  The analysis estimated the costs of a multi-chambered basin with a sand filter outlet, along with additional piping to meet the peak flow criteria, at a subdivision in the South Bay to be 1-2% of the total development costs. This analysis, based on the private consultant’s experience through engineering projects, included an access road, landscaping, fencing, maintenance costs, weed abatement, and vector control  (See Transcript of Item 11 at July 18, 2001 Regular Meeting of the California Regional Water Quality Control Board, San Francisco Bay Region at 155:4-159:3.)  Herein, see also Berg and Berg Developers comment 17.

City of Milpitas comment 5:

If the Board issues the Tentative Order, it will be issuing rules beyond its authority.  Specifically, the inclusion of language requiring local agencies to amend their General Plans to include urban runoff control language is outside the Board’s authority.  The State legislature has clearly spelled out what general plans must include; if the Board desires to amend this law, it must go through the legislative process. 

Response:
We disagree that Provision C.3.l, which addresses general plans, goes beyond Board authority.  This provision is an enhancement of existing permit provisions that require Dischargers to have adequate legal authority to implement new development control measures as part of their development plan review and approval processes.  Some Dischargers may find that their General Plans already incorporate water quality and watershed protection principles and policies.  Where General Plans do not incorporate such principles, examples are given in the T.O. to illustrate the types of phrases or ideas that could be used to accomplish this goal.  Dischargers are not required to use these examples, rather they retain discretion to propose other General Plan amendments to meet the goal.

City of Milpitas comment 6:

While the RWQCB’s programs are usually exempted under Article 17 of the CEQA guidelines from the CEQA process, Section 15250 of the Guidelines states that “[a] certified program remains subject to other provisions in CEQA such as the policy of avoiding significant adverse effects on the environment where feasible.”  The City maintains that the RWQCB will violate this requirement if it moves forward with the proposed regulations, given the likelihood that the new requirements for urban runoff control will encourage urban sprawl and the air, traffic and housing impacts associated with sprawl.   
Response:
We disagree with this comment.  This action is exempt from CEQA.  Even if, for the sake of argument, this action were not exempt from CEQA, we have adequately addressed any potential significant environmental impacts of the Tentative Order.

City of Milpitas comment 7:

The waiver program should allow exemptions that are consistent with the State Transit Village Development Act of 1994.

Response:
We disagree that such exemptions would be appropriate in the Tentative Order.  The Transit Village Development Act of 1994 encourages the following characteristics:  neighborhoods centered around transit stations; mix of housing types within one-quarter mile of a transit station; and “other land uses” including retail districts oriented to transit stations, day care centers, and libraries (California Planning & Zoning Law, Article 8, paraphrased).  While we support mass transit, we find the Transit Village Development Act language to be too vague for the waiver provision.  Because the development of the actual waiver program is left to the Dischargers (with Regional Board approval) in the Revised Tentative Order, and because compensation for a waiver may include "equivalent water quality benefit," the Dischargers may wish to present a case for an equivalent water quality benefit for a transit intensive project, which significantly reduces vehicle use in a portion of the watershed.  However, the first step would be to establish that stormwater controls are impracticable on the development site.

City of Milpitas comment 8:

The waiver program should allow exemptions that provide affordable housing. 

Response:
We disagree that a blanket exemption for “affordable housing,” without an evaluation of practicability (some treatment BMPs are quite affordable, please see our response to Berg & Berg Comment 17) and cost is appropriate.  However, such a waiver basis could be allowed under certain circumstances:  As currently written, the T.O. allows excessive cost as a basis for impracticability for the interim waiver, and the T.O. allows for the Dischargers to develop a waiver program, for approval by the Regional Board.  The Dischargers might develop a program that, under appropriate conditions, allows waivers for clearly defined types of projects, provided the waiver program furthers the goals of the New Development provision.  

City of Milpitas comment 9:

The waiver program should allow exemptions that have a net environmental benefit. Assessment of net environmental benefit would ensure that water quality needs are not addressed in isolation and do not override, without due consideration, other important environmental factors.

Response:
In response to this and similar comment, the Revised Tentative Order includes language, as discussed in the response above, that allows compensatory mitigation on the basis of "equivalent water quality benefit".  The details or supporting case for this approach have not been developed yet, and the bases would presumably be included in the model waiver proposal developed by the Dischargers for Regional Board approval.

City of Milpitas comment 10:

The Order should allow local jurisdictions to meet the requirements on an aggregate basis, rather than only on a site-by-site basis.  For instance, a City could meet the requirement as a whole for a Redevelopment Area, a specific plan area, or some other defined area.
Response:
We agree with Milpitas that there are many benefits to meeting the requirements on an aggregate basis.  That is the reason the “regional solutions” exemption was included in the August 17 T.O.  What is suggested in the comment is not entirely clear, and may go beyond the current concept of regional treatment, however.

City of Milpitas comment 11:

The Order should state clearly that the additional site improvement requirements are considered impractical and infeasible if they exceed 3% of project costs.
Response:
We disagree with this comment.  We believe that developers will, through market mechanisms, find ways to minimize the costs of treatment BMPs.  If the requested statement were included in the T.O., developers would actually have an incentive to show higher costs, rather than lower costs.  Where costs simply are excessive due to physical or other limitations, the waiver provision may allow relief.

City of Monte Sereno Comments – See City of Campbell

City of Mountain View Comments – See City of Campbell

National Marine Fisheries Service Comments

National Marine Fisheries Service comment 1:
The first item concerns the grandfathering clause found in provision C.3.c, which states that the provision “shall not apply to projects that have received vested development rights through permits or planning approvals prior to the implementation of the Groups defined below. ...”.  We question if procuring vested development rights through a City planning department process has proven sufficient within the expired permit structure to minimize impacts to local waterways that support listed salmonids.  We are most concerned about new developments, including both residential and commercial projects.  As you are aware, there is significant development pressure in the southern Coyote valley which will have impacts on Coyote Creek and the threatened Central California Coast steelhead trout which spawn and rear there.  It is not acceptable to allow new developments to have these impacts because of the administrative lag time built into the grandfathering clause in the new permit.  The requirement to account for a project’s urban stormwater impacts was first required in 1995 and the new requirement should be implemented upon adoption by the board.
Response:
The language regarding vested development rights has been changed in the revised T.O.  However, the Commenter’s issue appears to be whether any grandfathering clause is appropriate.  We believe it would be unworkable not to have such a clause, because some projects will be in their final stages of planning (with engineering design and financing complete), or even in the construction phase, when the requirements take effect.  The purpose of the grandfathering clause is to establish a point in the project planning process at which a new development or significant redevelopment can add stormwater treatment controls without undue hardship. 

National Marine Fisheries Service comment 2:
Regarding Group one significant redevelopment projects:  We urge the Board to insure that exterior surface replacements are included in this class, because the use of permeable pavement schemes or sand filtration systems can often be incorporated into the development and make significant impacts in preventing pollutant and hydrologic impacts.

Response:
We agree that BMPs can be incorporated in redevelopment projects, but have excluded re-roofing and repaving, and interior remodeling.  True replacement of pavement, rather than resurfacing, would be covered under the definition of Significant Redevelopment.   For example, the sealing of cracks in a parking lot does not facilitate installation of permeable pavement or a filtration system.  We believe we have addressed the NMFS’ concern to the extent reasonably possible in the definition of significant redevelopment in the August 17 T.O.

National Marine Fisheries Service comment 3:
We express our support to the Board in regulating Group two projects, which include new and redevelopment projects that have an impervious area size threshold of 5000 square feet.  Significant cumulative impacts can occur if smaller projects such as those covered under this provision are ignored.  Unrelated developments can occur in a piecemeal fashion in watersheds and drastically increase the percent impermeable surface of the watershed leading to all the same impacts as unregulated large developments.  

Response:
Comment noted.

National Marine Fisheries Service comment 4:
We question, however, whether it is wise to allow a three year exception to the implementation of the Group 2 Projects provision, because the municipalities should be experienced in these reviews due to the last 5 years of stormwater permitting.  

Response:
We disagree that the Dischargers have gained experience with Group 2-sized projects during the last 5 years.  [See the response to San Jose comment 16c below.]  We believe the Dischargers will need the 3-year period to gain experience with the Group 1 projects before requiring treatment BMPs for the smaller projects.

National Marine Fisheries Service comment 5:
We do not doubt that some developers will be caught off guard by the requirements for BMP use despite the fact that such BMPs have been well publicized in trade publications, such as Erosion Control and Stormwater magazines and numerous other articles and texts.  Such BMPs are also often required by permitting agencies, including the U. S. Army corps of Engineers, California Department of Fish and Game and NMFS .

Response:
Comment noted.  Regional Board staff intends to continue working with stormwater management programs to increase the awareness of all parties regarding stormwater treatment BMPs as needed.

National Marine Fisheries Service comment 6:
In section C.3.f.ii, an exception is given to projects for the Hydrograph Modification Management Plan (HMMP) portion of the permit where the potential for erosion, or other impacts to beneficial uses, is minimal.  NMFS would like to point out that an impact often overlooked in these systems is the loss of juvenile salmonids (as well as adults and juveniles of other species) as the increased flows wash them out of the system.  In Coyote and San Francisquito Creeks and the Guadalupe River these species could be swept into the estuary where the sudden exposure to increased salinity can be fatal.  Although the lower portions of these creeks and the Guadalupe River could hardly be considered ideal rearing habitat, they are utilized by listed steelhead and this beneficial use impact must be considered in the exemption process.  Any exceptions should receive scrutiny that includes a biological impact assessment.

Another possible impact would be to impact migratory success of listed steelhead by generating flows of sufficient velocity to prevent upstream migration of the returning adults. Steelhead return to spawn in Santa Clara watersheds between December and February.  Flows that exceed 2 cfs [verbal partial correction by Joseph Dillon 9/18/01; NMFS may have further corrections to this sentence] are a complete barrier to migration, and lower flows may present partial barriers.  

Response:
Comment noted.  The comment focuses on the impacts of increased flows; please note that one intent of the Tentative Order is to limit the increases in flows that result from new development.   The Regional Board will encourage the Dischargers to evaluate habitat issues in the development of the HMMP.

National Marine Fisheries Service comment 7:
We would also encourage the Regional Board to make portions of provision C.3.f.vi in this HMMP section mandatory.  The Dischargers, under their group program, need to conduct a cumulative impacts analysis on the local streams to determine how many exemptions could be granted without impacting the beneficial uses as discussed in the preceding paragraphs.  Protecting beneficial uses in these already impacted watersheds requires a holistic approach.

Response:
While we see the benefits of the cumulative impacts analysis, we disagree that it is appropriate to make such analyses mandatory in this T.O., because the HMMP may require a more flexible approach.  In addition, where exemptions are granted, stormwater treatment will be implemented at a property that otherwise would not receive treatment (e.g., an existing development) in the same watershed.

National Marine Fisheries Service comment 8:
NMFS has several questions concerning section C.3.g - waivers.  Is the Regional Board authorized to relinquish its oversight over this portion of the permit to the Dischargers when the permitting system itself is delegated from the US Environmental Protection Agency (EPA) via the federal Clean Water Act (CWA)? 

NMFS’ understanding is that the Regional Board would not retain any authority to revoke a waiver granted by a Discharger, nor could the Board impose any additional requirements on the Discharger to mitigate impacts.  Beyond the question of legality in regards to the Regional Board’s federal CWA authorities and obligations, NMFS does not consider it prudent to surrender this oversight to entities with a financial stake (industrial, commercial and residential tax base) in the outcome.  NMFS can envision an exception to the treatment requirements being offered as an enticement to lure a project into choosing one municipality over another municipality that chooses to enforce the stormwater requirements.

Response:
The Regional Board is not inappropriately relinquishing oversight.  Provision C.3.g allows Dischargers to issue waivers only under certain conditions, and then alternative treatment is required, negating any financial gain from the waiver.  The Dischargers must report on the waivers granted, and the Regional Board retains its oversight authority by reviewing the appropriateness of the granted waivers.

National Marine Fisheries Service comment 9:
There is also a potential ecological problem with the waiver and mitigation concept.  Prime rearing and spawning habitat in these watersheds is already extremely limited and has been largely lost and degraded.  Remaining high quality areas can not be compromised without significant negative impacts to listed species.  Mitigation of an impacted area is highly unlikely to return it to the former quality and function of the newly compromised area.  It is vital that we protect the last properly functioning segments of the waterbodies while minimizing new impacts to all portions of the watershed.  It may be feasible to grant one of these waivers if the impacted area is already of marginal quality and a net gain in habitat can be procured through mitigation, but this should be closely scrutinized by the Regional Board and not by the municipalities. 

Response:
Comment noted.  We agree that it is important to protect habitat, a beneficial use, and we believe we have taken appropriate steps to do so through the entire approach of the T.O.  We do not agree that it is appropriate for the Regional Board to scrutinize each waiver, because that would involve the Regional Board in the municipal approval process for individual projects, a concept that appears unworkable and in many cases has no legal basis.  The Regional Board does scrutinize individual projects when a Section 401 certification is required.

National Marine Fisheries Service comment 10:
NMFS must also point out that the waiver provision may appreciably diminish the value of designated critical habitat so that the streams are no longer capable of supporting salmonids or degraded to a point which precludes their recovery.  We will be asking EPA Region IX to consider this possibility in their review of the permit.  In any case, it seems clear from our review that listed species and their designated critical habitat may be affected by the issuance of this permit, and under those conditions I recommend the EPA initiate consultation pursuant to section 7 of the Endangered Species Act with NMFS.  Through a Section 7 consultation, NMFS would like to work with EPA and the Board to develop measures which avoid or minimize potential adverse effects.  Consultation can be initiated by providing a detailed project description and a biological assessment.

Response:
Comment noted.

City of Palo Alto Comments

Palo Alto comment 1:

The Group 2 minimum size (5000 square feet) is a very onerous regulation, and no justification has been provided by the Board to support the water quality basis for this new regulation.
Response: 

The Group 2 size of 5000 ft2 reflects the reasonable minimum size threshold that has been determined to be reflect the maximum extent practicable (MEP) standard for implementation of new development treatment controls, in several other states in the nation and in the Los Angeles and San Diego regions of this State. 

The quotes from references in staff's record that are excerpted in this comment relate to the general issue of patterns of impervious surface creation in urban development, but none directly relate to the issue of appropriate scale of project to include treatment measures, or address increased runoff impacts.

Palo Alto comment 2:

Recommend that the one-acre compliance threshold be utilized for the five-year duration of this permit, allowing for more careful evaluation of the potential need for further reduction of the minimum project size to protect water quality.

Response: 

Further delay in the implementation of treatment measures for smaller new and significant redevelopment projects would be an unwarranted delay in achieving the maximum extent practicable standard of removal of pollutants and addressing flow change impacts on sediment erosion for the significant amount of development.  As we have presented in the Staff Report dated July 10, 2001, other States have required treatment controls and BMPs for development in the for many years.  In addition, the Los Angeles and San Diego Regional Boards have adopted permits or permit elements for Phase I Municipalities including stormwater treatment requirements for developments in this size range.  In fact, the City of San Jose adopted a policy in 1997 that states that "significant hard surface", in new development, for which treatment measures should be employed is defined as 5000 ft2.

In addition, the revised T.O. contains a provision which allows the Program to propose an alternate definition of the Group 2 size category, that is comparably effective to that contained in the proposed revised Tentative Order.

Also, the Program has had a performance standard for new development treatment in place since 1997, and some of the Co-permittee cities have implemented these measures industriously.  Perhaps the Co-permittees whose experience is lacking due to inadequate implementation can learn from the experience of the more pro-active cities.

Palo Alto comment 3:

The revised tentative order does not eliminate the vagueness with respect to the critical issue of which redevelopment projects are to be covered by the proposed requirements.  In fact, the definition of significant redevelopment has become in some ways more confusing.  For example, significant redevelopment projects are now defined to include a “land-disturbing activity” in “a project category that meets the size requirements” of the Group 1 projects and “results in the creation or addition or replacement of 5000 square feet of impervious surface.”  It is not clear what the term “land-disturbing activity” is meant to include.  In addition, it is not clear how “creation” and “addition” of impervious surface differ, and whether the inclusion of both of these words is meant to incorporate additional types of projects (and if so which ones).  Moreover, by including the word “replacement” this requirement still means that projects that do not create any additional impervious area will still be saddled with these requirements and hence, may not be built, despite their many other benefits.

Response:

We have further revised the description of significant redevelopment that would be subject to the requirements of the revised T.O.  In order to be more consistent with the phased approach for implementation in new development projects, the threshold size of creation or replacement of impervious surface, involving land disturbance, has been increased from 5000 ft2 to one acre (43,460 ft2).  This is unfortunately not consistent with the likely actions of the L.A. Regional Board, where a threshold of 5000 ft2 of addition or replacement is proposed for adoption.  In addition, we have dropped the term “creation” as redundant, and “land disturbing activity” as confusing.  We must retain “replacement” in the description of redevelopment, or in essence, only new development would be included in this provision.  Redevelopment, which is specifically included in the federal regulations supporting this revised T.O., is replacement of impervious surface.

Palo Alto comment 4:

Section C.3.f of the tentative order still requires control of peak runoff “rates and/or durations” and now includes reference to managing “increased runoff volume.”  It is not practical to require the Dischargers to limit both peak runoff rate and duration from development and redevelopment sites.  There are complex relationships between the peak runoff from a particular development site and the peak flow in a receiving stream, dependent on the size and shape of the stream’s tributary watershed and the location of the development site within that watershed.  It will be extremely difficult to determine exactly how on-site detention at a specific location will impact the peak flow or the duration of erosive flows in a receiving stream.  It is unreasonable to ask a development applicant to undertake this complex task as a condition of approval for a project.  I believe that the requirement to simply limit peak runoff rates leaving a development site is a practical concept that will accomplish the majority of the Regional Board’s underlying objectives for stream protection.  For these reasons, I strongly urge that provision C.3.f be revised to eliminate the need to control the duration of peak flows.  
Response:

The Tentative Order does not request that all duration be maintained without change.  Rather, the concern is with duration above a certain threshold that can cause excessive erosion of stream channels.  We have added a description of the duration of concern to C.3.f., in an attempt to clarify that some increase in duration of runoff for a given size of precipitation event could occur without increased downstream erosion increasing excessively.  Simply controlling the runoff peak rate increase by transferring the increased runoff into a longer duration, with flows above a threshold level where excessive erosion may occur, does not solve the problem, but merely alters its form.

Palo Alto comment 5:

The In addition, the interim hydromodification standard should be eliminated, and the requirement should be deferred until the Dischargers, in cooperation with Regional Board staff and other stakeholders, develop an area-specific Hydrograph Modification Management Plan (HMMP).

Response:

The interim hydromodification standard has been removed from the Revised Tentative Order.

Palo Alto comment 6:

The Modify the numeric sizing criteria in provision C.3.d to allow for more technically supportable requirements.  The changes requested by the Santa Clara Valley Urban Runoff Pollution Prevention Program (and included in the attached redlined version of the tentative order) will clarify and simplify the criteria, resulting in better understanding by project designers and agency permit reviewers and, thereby, more successful implementation of treatment measures.

Response:


We have made the majority of the requested changes in the Revised T.O.

City of San Jose, Environmental Services Department Comments

City of San Jose, Environmental Services Department Comment 1:
Despite certain modifications made in this version, the City continues to object to the adoption of the Tentative Order, which would impose new requirements on the City’s development approval process.

Response:  Comment noted.

City of San Jose, Environmental Services Department Comment 2:
The City also incorporates by reference the comments that we and Program legal counsel submitted on June 15, 2001, concerning the Board’s May 18, 2001, Tentative Order, the previous version of the C.3 Provision Amendment.

Response:

Comment noted.  Board staff responded to these comments in the September 6, 2001, Response to Comments.

City of San Jose, Environmental Services Department Comment 3:
For both public and private facilities, the revised requirements mean additional costs for site development; The requirement to design, install and maintain these structural control measures on public projects (i.e., branch libraries and the new City Hall) will add additional unknown costs to these projects, and may impact the cost/benefit of some infill projects rendering them infeasible; Implementation of the requirements would impose substantial costs on the City and would have adverse impacts on the production of housing, the revitalization of downtown San Jose and the local economy.

Response:

Staff evaluated the potential impacts of the T.O. on housing supply and found no significant impacts.  Please refer to the September 6, 2001, Response to Comments and to our response to Berg & Berg Comment 17 above for further discussion.  Staff evaluated the potential impacts of the T.O. on redevelopment and determined that, based on the various types of BMPs available and the availability of the waiver provision, there are no significant impacts.

City of San Jose, Environmental Services Department Comment 4:
The revised requirements mean possible delays in the project approval and construction process as well as for meeting the operation and maintenance requirements.

Response:

We recognize that Co-permittees and developers may have concerns about potential delays in the project approval process.  The provision for third party certification of compliance is provided to help alleviate this concern, and the experience gained by some of the Co-permittees implementing the existing performance standard should also provide a starting pool of expertise.  The year until implementation will be a chance to gain training and create and deliver outreach to the development community.  We have attempted and will continue to offer all available information, literature, examples, and other means to transfer expertise to the necessary individuals.  We are encouraged by the Santa Clara Valley Urban Runoff Pollution Prevention Program’s planned efforts to facilitate transfer of expertise from municipalities with experience in this area to the Co-permittees.

City of San Jose, Environmental Services Department Comment 5:
The Regional Board has still not established that the control measures being proposed appropriately address the water quality impacts that may affect local creeks and streams.  These measures appear to be infeasible in dense urban areas, as costs outweigh minimal and unsubstantiated environmental benefits.

Response:

We disagree.  The record establishes that the treatment control measures proposed for new and redevelopment have been demonstrated to remove pollutants, when properly operated and maintained.  Various treatment BMPs, including underground options, are available for use in dense urban areas; where such measures are impracticable or excessively costly, the waiver provision is available.

City of San Jose, Environmental Services Department Comment 6:
These measures also appear to be infeasible in areas with heavy clay soils that do not permit adequate percolation.

Response:

We disagree.  Although treatment BMPs that utilize infiltration are generally infeasible in areas with heavy clay soils, other types of treatment BMPs are available.  Also, we note that BMPs that utilize infiltration on a small scale, such as vegetated swales with underdrains or engineered bio-retention areas designed to percolate runoff slowly through soil and into the storm drain, can be implemented and function across a wide variety of soils.

City of San Jose, Environmental Services Department Comment 7:
The provision subjects projects as small as 5,000 square feet to the requirement to install control measures.  This would force thousands of otherwise ministerial actions to undergo engineering review and result in higher permit fees and delays in the issuance of building permits for projects as small as single family homes.

Response:

The purpose for phasing-in of the Group 2 Project requirements is to allow Dischargers and developers time to prepare for implementation of the requirements.  In addition, the Alternate Size Proposal provision allows the Dischargers to propose for Regional Board approval an alternative Group 2 definition.  Also, we note that this requirement is similar in some ways to the City’s own Council Policy on Post-Construction Urban Runoff Management, dated December 19, 1997, which requires projects as small as 5,000 square feet to “…include specific measures for improving the water quality of urban runoff to the maximum extent feasible.”  These measures include:  “1) install and maintain post-construction treatment control measures.”

City of San Jose, Environmental Services Department Comment 8:
The requirements disproportionately impact redevelopment and infill projects, and place Santa Clara County at a distinct disadvantage for siting new infill and re-use developments.  The Regional Board should consider an approach that would implement the requirements simultaneously throughout the Bay Area.

Response:

We disagree that the requirements put Santa Clara County at an economic disadvantage.  We anticipate recommending that each of the stormwater programs in the Bay Area be amended or include equivalent provisions during permit reissuance of their municipal stormwater permits in the near term.  The other Bay Area stormwater management agencies have acknowledged this through their submittal of comments (i.e., from Alameda, Contra Costa, Fairfield-Suisun).  Further, the Regional Board’s Executive Officer stated this intent at the July18, 2001, workshop for the T.O.

City of San Jose, Environmental Services Department Comment 9:
The City continues to maintain that twelve months does not allow enough time to establish requirements to be imposed on developers and public projects given the technically complex factors such as hydrology, climate, soil conditions, and receiving water conditions. The City contends that a minimum of 36 months is required to take into account these factors before requiring projects to implement these control measures on projects as small as 5000 square feet in size. The implementation schedule fails to recognize the often lengthy internal review, public participation, CEQA and other statutory processes that are required to make the extensive changes to City programs that are contemplated by these new performance standards.

Response:

The Tentative Order does allow 36 months until implementation of the Group 2 Project (5000 sq.ft. or more) requirements.  Further response to similar comments about the implementation schedule is given in the September 6, 2001, Response to Comments, Comment 20b.

City of San Jose, Environmental Services Department Comment 10:
The City believes that if we continue to work together with the stakeholders we can devise a final provision that will allow the timely development of appropriate technical, and locality specific approaches for achieving our mutual goals for the protection of water quality and beneficial uses in our local streams.

Response:  Comment noted.

City of San Jose, Environmental Services Department Comment 11:
The requirements contained in the August 16 version of the C.3 New Development provision, remain unsubstantiated by the evidence in the record and exceed the Board’s legal authority.

Response:

We disagree.  The record for this action fully supports the Tentative Order, as discussed in our responses to Legal Comments 5, 5a, and 6a.  We disagree that the T.O. exceeds the Board’s legal authority; please see our September 6, 2001, response to Comment 1.

City of San Jose, Environmental Services Department Comment 12:
The costs associated with this program greatly exceed the environmental benefits described in the order.

Response:
We disagree.  Board staff has evaluated the potential costs (as well as environmental benefits, see Comment 13 below) and found the costs to be not excessive compared to the benefit.  See Berg & Berg Comment 17 for a lengthy discussion of costs.

City of San Jose, Environmental Services Department Comment 13:
Moreover, there is little, if any evidence in the record to demonstrate that benefits to water quality will result from implementation of this provision.

Response:

We disagree.  Board staff has evaluated the potential benefits to water quality and found significant benefits, including a decrease in pollutants such as metals, pesticides, and sediment; increased stream stability; and protection of habitat and biological resources.

City of San Jose, Environmental Services Department Comment 14:
The City urges the Regional Board to defer amendment of Provision C.3 and instead to direct its staff to work with local stakeholders in its own Watershed Management Initiative (WMI) process to set clear, objective water quality goals and provide technical guidance and support to allow the stakeholders to collaborate on the appropriate technical, and locality specific approaches for adoption by the Discharges in a time frame consistent with the municipal fiscal and administrative processes.

Response:

We do not agree that a further delay is warranted. The stakeholder process, which has been ongoing for a year, has been very successful and has resulted in improvements to the Tentative Order. Moving this stakeholder process to the more broadly focused Watershed Management Initiative would likely result in significant delays in implementation of the new development provisions.

City of San Jose, Environmental Services Department Comment 15:
The Regional Board approach which mandates treatment of virtually all rainfall regardless of whether it causes or contributes to pollution or impacts water quality is unwarranted by local conditions:  Provision C.3 is based on the assumption that all rainfall must be treated regardless of whether that water contributes pollutants to, or causes pollution in, the storm sewer system or waterbodies.  In basing the requirement on this arbitrary and flawed assumption, the Regional Board has imposed a large administrative, fiscal and technical burden on the municipalities that is unwarranted by factual consideration of local conditions.

Response:

We disagree with this comment.  The Tentative Order addresses post-construction runoff from new development and significant redevelopment projects in a phased approach.  Larger projects are addressed first, one year after the potential effective date of the T.O., and smaller projects are addressed three years later.  The requirements in the T.O. are not based on assumptions, but rather on the facts in the record.  See response to Legal Comments 5-6 above.

City of San Jose, Environmental Services Department Comment 15a:
The requirements do not allow the municipalities to forego unnecessary controls in those instances where a new development or redevelopment may actually improve water quality conditions.  Urban development in already highly developed areas can actually improve water quality because modern building materials are cleaner, and building techniques contain drainage in more effective ways.  The provision would unfairly penalize these developments if the offset to treatment had to be transferred to another site.  The unintended consequence of this provision is to prolong the under-utilization of heavily polluted sites.  The irony of this situation is that these are the sites where the City would routinely require design and other control measures – even without the proposed requirements.

Response:

We disagree that the Tentative Order will have the consequences of prolonging under-utilization of heavily polluted sites or unfairly penalizing dense urban development or redevelopment.  We do not believe the costs of implementing the requirements, at approximately 2% of project costs, are significant to result in such consequences.  In addition, the Revised Tentative Order allows, after sufficient basis in fact is shown, for waiver compensation through "equivalent water quality benefit".

City of San Jose, Environmental Services Department Comment 15b:
Redevelopment of urbanized areas reduces pollution and protects beneficial uses in both the short and the long term, and ought to be exempt from the requirements.  Intensifying land uses in already urbanized areas increases reliance on public transit and decreases reliance on automobiles, which are indicated as the primary source of roadway-related and air deposited pollutants [Finding 5]; increased density also significantly reduces pesticides and fertilizers.

Response:

We disagree that redevelopment, per se, reduces pollution and protects beneficial uses in the short and long term.  We also disagree that significant redevelopment should be exempt from the requirements of the T.O.  The federal regulations at 40 CFR 122.26(d)(s)(iv)(A)(2) require “a description of planning procedures … to develop, implement and enforce controls to reduce the discharge of pollutants from Municipal Separate Storm Sewer Systems that receive discharges from areas of new development and significant redevelopment.”  See also the response to San Jose 15a above.

City of San Jose, Environmental Services Department Comment 15c:
The City urges the Regional Board to set clear, achievable water quality goals, but leave municipalities responsible for identifying those developments that require treatment measures and controls beyond the existing performance standards, and the proper control measures.  This approach is consistent with the rest of the Order (Order Number 01-024) currently in place, and allows the local agencies closest to the problem to best decide how to use their scarce resources to provide the optimal treatment.

Response:

The Regional Board is required to issue municipal stormwater permits that require stormwater treatment at new development and significant redevelopment projects to the maximum extent practicable, rather than permits that establish water quality goals.  The requirements in the T.O. are enhancements of the existing New Development Performance Standard, and therefore are consistent with Order No. 01-024.  The Revised Tentative Order allows significant portions of implementation to be determined by the Dischargers.  The HMMP, the waiver provision, and an alternative to the Group 2 Project size category are all to be developed by the Dischargers.

City of San Jose, Environmental Services Department Comment 16a:
The Regional Board requirement imposing stormwater control requirements on the majority of new and redevelopment projects to reduce imperviousness and its effects is not warranted or feasible.  The Regional Board findings that water quality degradation increases with imperviousness appear to have the goal of returning the local hydrologic regime to pre-development conditions of some unspecified historical past [Findings 4, 6, and 7].  The vast majority of the urbanized area in San Jose that would be subject to these provisions has been urbanized since the 1960’s (only 8% of the Urban Service Area remains vacant).  This period predates the establishment of the Board’s Basin Plan.  Further, the goal of reducing impervious surface area in already urbanized areas has not been established in the existing Basin Plan, by statue or regulation.

Response:

We disagree with this comment.  The goal of the T.O. is to reduce the negative impacts to water quality and beneficial uses caused by development, and largely by the impervious surfaces associated with development.  One way to do so, and at times the simplest and least costly way, is to reduce the area of impervious surfaces.  The T.O. does not require reduction of imperviousness.

City of San Jose, Environmental Services Department Comment 16b:
This desire to reduce the effects of imperviousness appears to form the basis for extending the reach of the requirements down to very small projects of 5,000 sq. ft.  Although the revised language allows another year to comply, the inclusion of all development above this size poses an excessively large administrative and resource burden on the City, that is completely unsupported by any evidence of benefit to water quality. In San Jose, the number of projects that would be subject to these provisions would likely exceed two thousand projects annually -- creating a tremendous burden for review, on-going tracking and documenting activities required by this provision.

Response:

We disagree with the assumption in this comment.  The basis for the Group 2 Project category, which is implemented in the second phase of the proposed T.O. implementation, is that it appears to be the MEP project size threshold based on actions in other states and southern California major metropolitan areas.  Please also see our response to San Jose, Environmental Services Department Comments 7, 15, and 16a above.

City of San Jose, Environmental Services Department Comment 16c:
This additional burden is not warranted by the City’s history of compliance, or by its willingness to respond to previous Regional Board initiatives.  In fact, San Jose and the other municipalities in Santa Clara County have a clear record of requiring development projects include appropriate stormwater treatment solutions to achieve the regulatory goals of the stormwater permit program.

Response:

Although the Co-permittees have many strengths in their stormwater program, we disagree that San Jose and a majority of the other municipalities in Santa Clara County have a clear record of requiring development projects to include appropriate stormwater treatment solutions.  While the applicable projects, numeric sizing, and hydrograph modification provisions of the T.O. are new to the Dischargers, other elements of the T.O. exist in some form in the previous permit (e.g., having legal authority, imposing treatment controls at certain new developments, including site design and source control measures in the project review process).  Nonetheless, with one exception, annual reporting by Co-permittees fails to show consistent implementation of treatment controls or site design and source control concepts.  For example, in fiscal year 1999-2000 (most recent year on record) only 7 of San Jose’s 109 private development projects report implementation of treatment controls, such as vegetated swales or permeable pavement.  Other Co-permittees have similar records of 0-10% of new development projects incorporating site design/treatment measures.  

City of San Jose, Environmental Services Department Comment 16d:
On this basis, the City requests Group 2 projects be deferred until the next permit cycle.  This will permit Board staff, the WMI stakeholders and Dischargers to focus attention on the projects where implementation of additional control measures has the greatest potential to benefit water quality and is most likely to be feasible.

Response:

To repeat our September 6, 2001, response to Comment 13g:  Because of Co-permittees’ concerns regarding implementation of BMPs at smaller, Group 2 projects, the implementation dater for Group 2 Projects has been extended to three years after adoption of the T.O., October 2004.  We believe the Group 1 and Group 2 Project categories address significant projects in a phased and consistent approach designed to assist municipalities in managing their resources and assuming this workload.

City of San Jose, Environmental Services Department Comment 17:
The requirements to issue a waiver to all projects unable to implement structural controls is unwarranted and workable.  Subjecting all projects that cannot implement treatment to a waiver process requiring mitigation relies on the unfounded assumption that all development projects have an adverse affect on water quality and beneficial uses.  This provision requires mitigation even where there are environmental benefits associated with a project. 

Response:

We disagree.  This comment refers to sites that change from a “highly polluting” land use (e.g., brownfield, uncovered parking lot) to a “much less polluting” land use (e.g., covered parking lot), and suggests that the benefits of this change should negate any further requirements.  We disagree with this premise and believe that all applicable projects should be subject to the same standards for stormwater runoff treatment, much as all new projects are required to meet building codes and other standards.  We also disagree that the requirements in the T.O. are based on assumptions: rather, they are based on the facts in the record.  See response to Legal Comments 5-6 above.  Please also note that the Revised Tentative Order allows waivers, after sufficient basis in fact is shown, for projects demonstrating "equivalent water quality benefit.”

City of San Jose, Environmental Services Department Comment 17a:
The waiver language as written is cumbersome to implement and confused regarding connection to water quality impacts, and we continue to question the legal authority for such a requirement.

Response:

Changes to the waiver provision have been made in the Revised T.O. as requested by Co-permittees, including San Jose, at stakeholder meetings.   One change in the Revised Tentative Order allows, after sufficient basis in fact is shown, for waiver compensation through "equivalent water quality benefit.”

Specific comments on legal authority are addressed under Legal Comments above and in the September 6, 2001 Response to Comments.

City of San Jose, Environmental Services Department Comment 17b:
The requirement that compensatory projects or mitigation must occur in the ‘same watershed’ or stormwater drainage area is unworkable (there are no defined watersheds or basins) and does little to support the preferred regional stormwater management solutions.

Response:

We disagree that there are no defined watersheds.  The Santa Clara Valley Urban Runoff Pollution Prevention Program’s September 1997 Urban Runoff Management Plan identifies 11 “subwatersheds” within the Santa Clara Basin and shows their boundaries in Figure 2.  We believe these subwatersheds are sufficiently large areas that could support regional stormwater management solutions.  Please see the National Marine Fisheries Service comments 9 and 10, which illustrate the importance of keeping “compensatory projects” in the same waterbody where possible.  In addition, please note that we have added the phrase, "where feasible" to the Revised Tentative Order to offer flexibility.

City of San Jose, Environmental Services Department Comment 17c:
The City strongly suggests that the approach for the waiver provision be more flexible and linked to the beneficial use impact as part of project review via CEQA or other environmental review.  When a waiver is granted, mitigation should only occur when needed to offset a potential impact.

Response:

We believe that the waiver provision is flexible, in that is allows the Dischargers to propose a waiver program for Board approval.  We disagree that an alternate treatment location should be required only after an environment review finds beneficial use impacts, for the reasons given in response to San Jose Comment 17 above.

City of San Jose, Environmental Services Department Comment 18:
The revised definition of ‘significant redevelopment’ projects continues to have the unintended consequence of subjecting more redevelopment projects to these requirements without regard to the consequences on water quality, economic development, affordable and affordable housing.

Response:

We disagree.  Regional Board staff has evaluated the potential impacts on housing supply and found no significant impacts, based on estimated cost impacts of 1-2% of project costs.  Staff also examined the potential benefits to water quality and identified such benefits as decreased pollutant loads and increased stream stability and habitat.

City of San Jose, Environmental Services Department Comment 19:
The language “… received vested development rights through permits or planning approvals…” is unworkable.  This language focuses the definition of the applicability of these requirements to projects currently in the pipeline. The effect is to broaden the net such that public and private projects that have already been planned and approved would have to be redesigned to meet this new provision.  The optimum approach is to define the Regional Board’s goal for this provision and allow cities to develop an approach is consistent with that goal and their project plan approval process.

Response:

In response to this and similar comments, the referenced language has been modified in the revised T.O.

City of San Jose, Legal Comments – See City of Sunnyvale

City of San Pablo Comments
City of San Pablo Comment 1:
I hope that the Board staff will continue to work with those parties as the implementation of the new permit provisions progresses as it is only through the cooperation of all parties that our water quality will become improved.

Response:

Comment noted.  We concur with San Pablo on the necessity of continuing the cooperative efforts to improve water quality.

City of San Pablo Comment 2:
Does "replacement of 5000 ft2 of impervious surface" include replacement with something pervious, such as grass?  We suggest that an exemption be provided for the case where a significant amount of impervious surface is being replaced by pervious surface, as where a parking lot is being converted into a park

Response:

While we agree with the comment in concept (i.e., a grassy lot would treat stormwater whereas a parking lot would not), we do not agree that the requested exemption is appropriate in the T.O.  When a park is planned, some thought is still needed regarding site design so that landscaped areas (or other treatment measures if needed) are actually utilized (e.g. properly graded) to treat stormwater runoff.

City of San Pablo Comment 3:
Section c.i.3, "Significant redevelopment projects":  The term  "treatment measure design" used in the text is not defined.... Section b. implies that "treatment measures" is differentiated from "other appropriate source control and site design measures", however for the purposes of Section c.i.3 I believe they should all be considered "treatment measures".

Response:

In Section C.3.c.i.3, "Significant redevelopment projects," the phrase “the entire project must be included in the treatment measure design” means that any treatment BMP must be sized for the entire project area.  Site design and source control measures should be included in the project review process as appropriate for the redevelopment project.

City of San Pablo Comment 4:
Our concern with O&M requirements is that they will require additional staffing (and thus funding) for agencies' clean water programs.  Also, we are concerned about staffing and costs necessary to develop the HMMP.

Response:

Comment noted.  We understand a municipality’s concerns about staffing levels, and staff training as well.  For this reason, the implementation schedule phases in the requirements over almost the entire five-year permit period.

City of San Pablo Comment 5:
In our county, many agencies are already at or near their upper limit for property tax assessments and an inability to fund the necessary additional staffing may impact other clean water activities.  We recognize that operation and maintenance, and monitoring of, these BMP's is important, and hope that Board staff will be understanding of this situation if other activities are impacted.  Agencies may also require some time to develop appropriate legal authority for enforcement of operation and maintenance requirements on private property.

Response:

Comment noted.

City of San Pablo Comment 6:
Section k, "Source Control Measures Guidance Development": In the first sentence, is the second appearance of the word "Dischargers" correct?  

Response:

Yes, it is.  The Dischargers will prepare the guidance document (or update existing documents), and then the Dischargers will incorporate the source control guidance into their local project approval processes.

City of San Pablo Comment 7:
Section l, "Revise General Plan":  We suggest changing the word "revision" in the first sentence to "update".

Response:

In response to this comment, the suggested wording change will be made in Section l.

City of San Pablo Comment 8:
A general comment regarding infiltration methods:  The appropriateness of such methods will be site-specific, as factors including soil type and permeability, site grades, and available space will govern whether these methods are feasible.  The need to move water quickly away from areas prone to flooding must be considered.

Response:

We concur that the appropriateness of such methods will be site-specific and that flood-prone areas have special considerations.  We are encouraged that the Santa Clara Valley Water District is furthering the integration of stormwater and flooding issues within the scope of its efforts.

City of San Pablo Comment 9:
A general comment regarding Detention Basins: We understand it is often difficult to obtain permits from other agencies (Fish & Game, Fish & Wildlife, etc) for maintenance of these facilities.  The Board should ensure that all such permits can be obtained before requiring that basins be constructed.

Response:

We understand the Commenter’s concern that permits can be required from other agencies for maintenance of stormwater treatment controls constructed in upland areas.  Pursuant to Board Resolution 94-102, such controls would not require Board permits for regular maintenance activities.  Typically, because these controls are manmade improvements constructed in upland areas for the purpose of stormwater treatment (i.e., not wetland mitigation), they will not require permits from the U.S. Army Corps of Engineers for regular maintenance.  Board staff will continue to work with the Dischargers and other agencies regarding potential permitting issues for detention basins and similar controls (e.g., storm water wetlands, wet ponds, etc.), and continue to encourage the Dischargers to work directly with the applicable agencies.  Also, herein, see Berg and Berg Developers comment 19.

City of San Pablo Comment 10:
I would like to emphasize the need for Board staff to work with agencies and developers in the implementation of the new requirements, and to consider economic impacts and site-specific constraints along with environmental objectives when evaluating a specific project.

Response:

Comment noted.  Please note that Board staff will not evaluate specific development projects for implementation of stormwater treatment BMPs; the Dischargers will have that responsibility.

City of Santa Clara Comments
City of Santa Clara Comment 1:
No justification is provided that the new development provision is needed to improve water quality.  The T.O. goes beyond existing permit language without justification.

Response:

We disagree.  The record for this action fully supports the Tentative Order, as discussed in our responses to Legal Comments 5, 5a, and 6a.  

City of Santa Clara Comment 2:
Issuing the new development provisions in only the Santa Clara permit would be economically unfair to South Bay; need Bay-Area wide approach.

Response:

We disagree that the requirements put Santa Clara County at an economic disadvantage.  We anticipate recommending that each of the stormwater programs in the Bay Area be amended or include equivalent provisions during permit reissuance of their municipal stormwater permits in the near term.  The other Bay Area stormwater management agencies have acknowledged this through their submittal of comments (i.e., from Alameda, Contra Costa, Fairfield-Suisun).  Further, the Regional Board’s Executive Officer stated this intent at the July18, 2001, workshop for the T.O.

City of Santa Clara Comment 3:
There has been inadequate public & business involvement; serious consensus; need more discussion; request that comment period be extended.

Response:

We disagree that the opportunity for public comment has been inadequate.  We have included the business, manufacturing and development communities in the stakeholder process, as evidenced by the comments addressed in this document. We do not agree that an extension of the comment period is warranted. 

City of Santa Clara Comment 4a:
The T.O. will be too expensive to implement.  Evaluating stormwater controls will require substantial effort, technical expertise, and time for analysis; local agencies are not equipped nor should they be burdened with this activity.

Response:

The Co-permittees have an existing performance standard for new development, which includes most of the key components of the T.O., and which they have committed to implementing since at least 1997.  Therefore, there should already be a knowledge base and some internal structure for implementation.

However, we understand the local agencies’ concerns about staffing and staff training, and have structured the T.O. to try to deal with these concerns.  The T.O. requirements are structured to include larger projects for the first few years, so that Co-permittees can gain experience at that level before implementing the requirements at smaller projects.  

City of Santa Clara Comment 4b:
The requirements have the potential to lengthen project approval time; there are costs to municipality to develop procedures.

Response:
We recognize that Co-permittees and developers may have concerns about potential delays and costs in the project approval process.  The provision for third party certification of compliance is provided to help alleviate this concern, and the experience gained by some of the Co-permittees implementing the existing performance standard should also provide a starting pool of expertise.  The year until implementation will be a chance to gain training and create and deliver outreach to the development community.  We have attempted and will continue to offer all available information, literature, examples, and other means to transfer expertise to the necessary individuals.  We are encouraged by the Santa Clara Valley Urban Runoff Pollution Prevention Program’s planned efforts to facilitate transfer of expertise from municipalities with experience in this area to the Co-permittees.

City of Santa Clara Comment 4c:
They represent an unfunded mandate.

Response:

The requirements of the Tentative Order are not within the definition of “unfunded mandate” that would require reimbursement of costs under the California Constitution, because they are derived from the federal Clean Water Act, as opposed to State Law.  Because the T.O. would implement a federal requirement, rather than a State requirement, the T.O. is not an “unfunded mandate” by the State.  The State Water Resources Control Board (SWRCB) has previously determined in several circumstances that regional board orders are exempt from the requirement for reimbursement under the California Constitution.

City of Santa Clara Comment 5:
Loss of land to BMPs will reduce project size or render projects infeasible.

Response:
For treatment of stormwater for pollutant removal, landscape based treatment measures (which some believe to “use too much land”) are just one of many options.  The Tentative Order does not specify which type of treatment BMP must be implemented.  Treatment measures can also be placed in below-pavement vaults that can be walked over or driven over, using little or no land.  Even the landscape-based measures can be integrated into existing required landscape areas of a project, achieving a dual use.

Where control of changes in the peak rate and volume of runoff is needed, the amount of land required may be more of an issue.  It may be that large development parcels with large amounts of impervious surface creation would require a larger commitment of land for some combination of infiltration-type BMPs and or detention volume, compared to today’s standards.  However, these projects often are already required to create sizeable basins for flood control purposes, which are often sized for detention of much larger volumes than are necessary for the purposes of these requirements.  It may be feasible to use these flood control detention basins for the purpose of peak flow management also, and this has been done in some projects, including Bailey Ranch in Hayward and subdivision projects in Davis.  It is expected that developers will find ways to reduce both runoff and land requirements for BMPs through such means as disconnecting impervious surfaces, storing and reusing roof runoff, utilizing innovative parking lot design to minimize impervious surface while maintaining the total number of parking spaces, building green roofs, and using other means, many of which are described in BASMAA’s Start at the Source Manual.

City of Santa Clara Comment 6a:
The cost of compliance may drive up the presently unaffordable cost of housing.  Cost to/effects on housing/infill must be considered.  The T.O. does not consider smart growth or “unintended consequences” on housing…permit should not try to inhibit development.

Response:
We disagree that T.O. requirements are so costly as to negate smart growth initiatives.  Board staff evaluated the potential impacts on housing supply and found no significant impacts.  Rather, we believe that the stormwater requirements in the T.O. are consistent with smart growth concepts. Based on analyses conducted or reviewed by Board staff, the T.O. is expected to have a neutral effect on housing production, infill, affordable housing, transit-based housing and other aspects of smart growth.  The overall cost estimates of 1-2% for treatment measures should not seriously impact a decision to build a project.  The waiver provision will provide relief for dense project situations, where there is no above- or below-ground space for treatment BMPs.  Management of peak runoff flows will rarely be called for in these situations, with a highly developed watershed, where the creeks are already hardened.  We maintain that appropriate design of new and redevelopment projects to minimize environmental impacts, including impacts from stormwater runoff, is a component of smart growth.  By better defining the acceptable criteria for this design, the T.O. should assist cities in their efforts to implement this aspect of their smart growth plans.  Also, herein, please see Berg and Berg Developers comment 17.

City of Santa Clara Comment 6b:
The permit should consider State requirements to remove governmental constraints from residential development.   The T.O. conflicts w/existing state law.

Response:
We disagree that the T.O. constrains residential development and conflicts with State law.  Board staff has analyzed the potential impacts to housing supply and found no significant impacts.  Please see herein our response to Berg & Berg Developers comment 17.

City of Santa Clara Comment 7:
The requirements to control both flow and duration suffer from serious technical flaws.  Clarify definition of duration or remove requirement; clarify relation between peak rates and duration; can’t limit peak and duration; may not be feasible.

Response:
The T.O. language does not strictly limit both peak flows and the duration of erosive flows to predevelopment levels.  Rather, the language allows significant flexibility, limiting changes to peaks and durations only where they will result in significant impacts to beneficial uses, and allowing for alternate solutions, such as downstream stream restoration in advance of projects to address changes in flows.  This is to be accomplished through the HMMP, which will be developed by the Dischargers, and which will establish a definition of the term “duration” as necessary.  

City of Santa Clara Comment 8:
The exemption provision is too restrictive.  Many developers of smaller sites may be forced to install structural treatment devices due to a realistic shortage of land for more preferable landscape treatments.

Response:
We disagree that the waiver provision is too restrictive.  We believe the “regional solutions” provision and the waiver program that may be proposed by the Dischargers will provide needed flexibility.

City of Santa Clara Comment 9:

The City requests discussion on the T.O. be continued for 30-90 days for additional workshops, meetings, and discussion.  We have outstanding issues that need to be resolved, and additional discussions will be helpful in this resolution.

Response:
We do not agree that a further delay is warranted.  Board staff has worked diligently to balance all the stakeholders’ views and the regulatory requirements, and we believe the modifications to the Tentative Order reflect this effort.  The stakeholder process, which has been ongoing for over a year, has been successful and has resulted in improvements to the Tentative Order. 

Santa Clara Valley Urban Runoff Pollution Prevention Program Comments

Santa Clara Valley Urban Runoff Pollution Prevention Program (SCVURPPP) comment 1:

Defer Group 2 Implementation Until the Next Permit Cycle and Learn from Experience Gained Through Group 1 Project Implementation.  
Response:

Further delay in the implementation of treatment measures for smaller new and significant redevelopment projects would be an unwarranted delay in achieving the maximum extent practicable standard of removal of pollutants and addressing flow change impacts on sediment erosion for the significant amount of development.  As we have presented in the Staff Report dated July 10, 2001, other states have required treatment controls and BMPs for development for many years.  In addition, the Los Angeles and San Diego Regional Boards have adopted permits or permit elements for Phase I Municipalities including stormwater treatment requirements for developments in this size range.  In fact, the City of San Jose adopted a policy in 1997 that states that "significant hard surface", in new development, for which treatment measures should be employed is defined as 5000 ft2.   

In addition, the revised Tentative Order (revised T.O.) contains a provision which allows the Program to propose an alternate definition of the Group 2 size category, that is comparably effective to that contained in the proposed revised Tentative Order.

Also, the Program has had a performance standard for new development treatment in place since 1997, and some of the Co-permittee cities have implemented these measures industriously.  Perhaps the Co-permittees whose experience is lacking due to inadequate implementation can learn from the experience of the more pro-active cities.

SCVURPPP comment 1a:

The Group 1/Group 2 definitions are a very different approach to identifying significant projects from that in the SWRCB approved SUSMP.
Response: 

The phased approach to implementation contained in the revised T.O. allows more time to develop an approach to smaller projects, and in this way is a less rigorous approach than SUSMP.  The SUSMP applies to virtually all projects greater that 100,000 ft2, but to only a few types of development for the smaller size categories.  The proposed Tentative Order for reissuance of the L.A. Municipal Stormwater Permit changes the 100,000 ft2 project size to one acre, and includes functional categories for new development treatment, regardless of size.

SCVURPPP comment 1b: 

Provision C.3.c. does not take into consideration the potential for a particular land use to generate pollutants.
Response: 

The revised T.O. takes into account the fact that information included in the record demonstrates that all urban land use types studied were found to contribute pollutants to stormwater runoff.  Therefore we have examined the water quality impact and environmental impact from this broad source of urban runoff pollutants, and find that the cost of installation of treatment measures for new development and significant redevelopment is justified to reduce these harmful impacts to beneficial uses and the environment.  Moreover, many commercial projects change occupancy in significant ways over the decades, housing activities with widely varying pollutant source potential, leading to difficulty in declaring a particular use at the time of construction "too clean to treat", without allowing for future uses.

SCVURPPP comment 1c:

The Group 2 minimum size is a very onerous regulation and no justification has been provided by the staff to support its practicality or water quality basis for this new regulation relative to conditions in Santa Clara County.  
Response: 

The Group 2 size of 5000 ft2 reflects the reasonable minimum size threshold that has been determined to be reflect the maximum extent practicable (MEP) standard for implementation of new development treatment controls, in several other states in the nation and in the Los Angeles and San Diego regions of this State.   In addition, the Dischargers have the option of proposing a comparable definition of Group 2 projects, for approval by the Regional Board, 3 years after adoption.

The quotes from references in staff's record that are excerpted in this comment relate to the general issue of patterns of impervious surface creation in urban development, but none directly relate to the issue of appropriate scale of project to include treatment measures, or address increased runoff impacts.

SCVURPPP comment 1d:

It will be difficult for municipalities to modify their policies and procedures to include more requirements for one group of projects, and then have to revise policies and procedures soon thereafter to include a new group of projects.
Response: 

First, the Co-permittees have been implementing a new development treatment measures performance standard since 1997, so some of the necessary preparation for either Group 1 or Group 2 implementation should already be in place.  In fact, some of the Co-permittees have been implementing treatment measures at new developments that are smaller than one acre.  Second, the implementation date for Group 2 has already been extended a year, to three years after adoption in the current Revised T.O.  This is intended to allow ample time for administrative preparations the Co-permittees must accomplish.

SCVURPPP comment 1e:

The Group 2 size threshold is likely to include ministerial projects for which no development plan review is currently conducted.
Response: 

The Co-permittees currently require many things of ministerial projects, with the plans checked and approved prior to construction.  In the three years after adoption until implementation of Group 2, the Co-permittees will have time to adopt any legal means required to accomplish construction of adequate stormwater treatment in new and significant redevelopment that requires only ministerial approval.

SCVURPPP comment 2:

The definition of “significant redevelopment” is unclear and is being interpreted too broadly by Regional Board staff. The effect of which will result in reducing the 1-acre impervious surface definition for Group 1 to 5,000 square feet of impervious surface.  
Response: 

In response to this and similar comments, staff has further revised the description of significant redevelopment that would be subject to the requirements of the Revised T.O.  In order to be more consistent with the phased approach for implementation in new development projects, the threshold size of creation or replacement of impervious surface, involving land disturbance, has been increased from 5000 ft2 to one acre (43,460 ft2).  This is unfortunately not consistent with the likely actions of the L.A. Regional Board, where a threshold of 5000 ft2 of addition or replacement is proposed for adoption.  In addition, we have dropped the term “creation” as redundant, and “land disturbing activity” as confusing.  We must retain “replacement” in the description of redevelopment, or in essence, only new development would be included in this provision.  Redevelopment, which is specifically included in the federal regulations supporting this revised T.O., is replacement of impervious surface.

SCVURPPP comment 2a:

Any new development project that creates one acre or more of new impervious surface would be required to implement stormwater treatment BMPs while redevelopment projects that merely replace 5,000 square feet of impervious surface at an already developed site with another 5,000 square feet of new impervious surface will trigger these requirements.

Response: 

In response to this and similar comments, the size threshold for significant redevelopment has been increased to one acre in the revised Tentative Order.

SCVURPPP comment 2b:

Redevelopment would be subject to potential limitations on the peak stormwater runoff flow and volume that a project could discharge if it was judged to have more than a minimal potential for erosion of a creek channel or other impacts to beneficial uses or in situations where there are plans to restore a creek reach.  In general, creeks in redevelopment areas have already adjusted to the increases in flows associated with historic urbanization. This concept is consistent with the contents of the various papers cited in finding 7 of the amendment. Therefore, we also request that all redevelopment projects be excluded from the requirement to control peak stormwater runoff flow and volumes because there are few options for detaining or retaining stormwater on redevelopment sites.

Response: 

The HMMP development will include criteria for analysis of projects, and these criteria may include the approach that redevelopment that does not significantly change the amount of impervious area on a project site can be excluded from consideration after a relatively simple analysis.

SCVURPPP comment 2c:

For the reasons cited above and in our previous comments, we believe that one of the unintended consequences of the Regional Board’s permit amendment, as currently drafted, would be to discourage smart growth.
Response: 

We disagree with this comment.  The cost of implementation of the requirements of the revised T.O. has been demonstrated to be in a range of up to 1 to 2 % maximum of total project costs.  In addition, there is a waiver provision to handle situations in which on site treatment is impractical.  Based on analyses conducted or reviewed by Board staff, the T.O. is expected to have a neutral effect on housing production, infill, affordable housing, transit-based housing and other aspects of smart growth.  The overall cost estimates of 1-2% for treatment measures should not seriously impact a decision to build a project.  The waiver provision will provide relief for dense project situations, where treatment cannot even be placed below grade.  The more expensive management of peak runoff flows will rarely be called for in these situations, with a highly developed watershed, where the creeks were already damaged decades ago.  We note that appropriate design of new and redevelopment projects to minimize environmental impacts, including impacts from stormwater runoff, is a component of smart growth.  By better defining the acceptable criteria for this design, the T.O. should assist cities in their efforts to implement this aspect of their smart growth plans.

SCVURPPP comment 2d:

We recommend that the amendment lessen its impact on redevelopment by increasing the size of redevelopment projects covered to be consistent with the definition of Group 1 projects (i.e., 1 acre of new impervious surface) plus the inclusion of a redevelopment threshold of creation (but not the replacement) of an additional impervious surface of 5,000 square feet (this means one acre of impervious surface plus the creation of an additional 5,000 square feet of impervious surface).

Response: 

The first part of this comment has been accepted in the Revised T.O..  We do not agree with the removal of “replacement”, however.  Redevelopment clearly means replacement of existing impervious surface, and the EPA regulation in the CWA 1986 reauthorization at 122.26 clearly call for addressing new development and significant redevelopment.  Defined as suggested above, redevelopment becomes new development associated with a previously developed site.  As discussed above, the threshold for Group 1 significant redevelopment has been increased to 20,000 square feet.

SCVURPPP comment 3:

Do not impose the interim standard limitation on increase of peak stormwater runoff discharge rates; rather have the permit stakeholders group (including the Regional Board) agree on how to technically conduct a Hydromodification Management Plan on a regional basis and how to define and evaluate the regional impacts on the Santa Clara Basin.

Response: 

In response to this and similar comments, the interim standard has been removed from the Revised Tentative Order.

SCVURPPP comment 3a: 

As noted previously, the proposed permit amendment requires that an interim standard would be imposed immediately upon adoption of the permit amendment which requires “…all Group 1 projects to ensure that post-development peak storm water runoff discharge rates do not exceed the estimated pre-project discharge rate.” While we recognize that the staff has made some changes to the language, fundamentally, the changes do not correct the issue that the requirement is not practicable.
Response: 

In response to this and similar comments, the interim standard has been removed from the Revised Tentative Order.

SCVURPPP comment 3b: 

This new area of regulation has the potential to become the most expensive and least beneficial stormwater requirement contained in the proposed permit amendment.
Response: 

Staff must strongly disagree with this statement.  The excessive erosion and sediment production from creeks destabilized by large scale development in watersheds, an adverse impact which municipalities in general have not recognized or attempted to manage, is very expensive, both in repair costs to cities and flood control agencies, and in lost creek habitat, beneficial uses and basic function.  In general, this provision will apply most frequently to large "raw land" developments, in the upper watershed, or in largely undeveloped portions of watersheds, that discharge to creeks and streams that have not been hardened by flood control.  That intent is expressed in the revisions to the Tentative Order for this interim standard.

SCVURPPP comment 3c:

To first require a limitation on the peak runoff and duration of flow on Group 1 projects and then do the studies required to develop the HMMP that might exempt some projects is not logical.  A better way to proceed is to first conduct the analysis needed to identify where such controls would and would not benefit water quality and then to implement the controls as part of an approved Plan.

At various stakeholder meetings with Regional Board staff, it was made clear that some level of increase in the duration of stormwater runoff makes technical sense, but what this amount is will require the types of analyses needed to develop the HMMP.  This analysis will likely be watershed specific and subject to back and forth discussions with the Regional Board staff and other stakeholders on what level of increase in duration might be acceptable under what types of site-specific watershed conditions. There is no way to shortcut the complexity of the analyses and decisions that will need to be made; and in our view it would be a mistake to require the proposed interim standards without this information.

Response: 

The interim peak flow limitation standard has been removed from the Revised T.O.

SCVURPPP comment 3d: 

The fact sheet and findings indicate a need to do something immediately; however a sound basis for this need is not provided.
Response: 

Staff asserts that the record indeed contains supporting information that this is an issue which must be addressed, and that will not improve with delay.

SCVURPPP comment 3e:

In addition, the currently drafted the requirements create a disincentive against redevelopment projects and encourage more urban sprawl onto larger lots with more room for detention basins.  
Response: 

This provision will not encourage sprawl or be a disincentive to redevelopment.  Redevelopment is likely to be infrequently subject to the requirements of this portion of the provision, as the changes to runoff characteristics from redevelopment are less significant on already developed sites.

SCVURPPP 4:

The “trigger” definition of when a Group 1 sized project, already in the planning pipeline, becomes subject to Provision C.3 requirements needs to be clarified for both private and public projects to minimize confusion as local agencies begin implementation.  

Response: 

We have worked closely with the Co-permittees to develop the language in the revised T.O., which includes projects still in the design stage, but excludes projects that are too far through the pipeline for significant design change.

SCVURPPP comment 4a:

As discussed with Regional Board staff the language proposed as a “trigger” definition (i.e., “…received vested development rights through permits or planning approvals…”) broadens the definition and thus increases the likely of impacting a project that is well past the planning stages and could be well into the design stages.
Response: 

The language for private projects has been changed back to the previous version, stating that projects for which application has been deemed complete, at the date of implementation of Group 1, by the local entity are exempt from the requirements.  For public projects, new language has been added to the revised T.O. stating that projects for which funding has been committed, and for which construction is planned to begin within one year as of the date of implementation of Group 2, are exempt from the requirements. 

SCVURPPP comment 4b:

The definition needs to clarify the distinction between a private project and a public project. Local agencies could have very different working definitions for these types of projects. Thus, we recommend that the permit amendment state the goal and allow the local agencies to provide the definition.

Response:

Language has been added to state that public projects are those primarily funded with public funds, and which are not subject to planning approvals. 

SCVURPPP comment 5:

Modify the numeric sizing criteria to reflect the authorities cited in finding 5 and allow for more technically supportable and thus implementable region-wide requirements.

Response: 

We have included some of the suggested changes for clarity, but have excluded those which we judge removed opportunities to include local rainfall data more fully in determining appropriate treatment measure sizing.

SCVURPPP comment 5a:

Modify the numeric sizing criteria to reflect the authorities cited in finding 5 and allow for more technically supportable and thus implementable region-wide requirements.

Response: 

We have included some of the suggested changes for clarity, but have excluded those that removed opportunities to include local rainfall data more fully in determining appropriate treatment measure sizing.

SCVURPPP comment 6:

Clarify that there is a threshold below which the proposed C.3. requirements do not apply. Does all rainfall and runoff require treatment regardless of whether it causes or contributes to pollution or water quality impacts? A goal should be included in the preamble to C3 that clarifies that this is not the intent of the C3 provision
Response: 

The information available demonstrates that all urban land use categories contribute pollutants, which are at least in part removed by new development treatment measures.  If we had solid evidence of some type of development that does not introduce pollutants to runoff, even from atmospheric deposition, and that that use would not change for the life of that project, which of course may be centuries, we would certainly consider excluding that special case.

SCVURPPP comment 7:

Atmospheric deposition is a key source of many pollutants of concern. The ability to control these sources is beyond the authority of local agencies. The Regional Board should take the lead to develop regional policy to control these sources. The SCVURPPP will continue to support the Board’s efforts. 

Response: 

While the ultimate source of pollutants in atmospheric deposition may be very challenging for Co-permittees to directly manage, once those pollutants deposit on impervious surfaces, they would be removed by effective treatment measures included in new and significant redevelopment.

SCVURPPP comment 7a:

We believe that relying on the use of many types of well marketed, but unproven stormwater treatment BMPs to control these types of pollutants needs to be carefully evaluated along with other alternatives, such as controlling the pollutants at their air emission sources and their use in products.  
Response: 

Many of the stormwater treatment BMPs are proven, and both treatment in new development and significant redevelopment for both atmospheric deposited and on-site generated pollutants should occur, as well as concerted efforts by State, Federal agencies and the regulated community to reduce airborne emissions of stormwater pollutants.

SCVURPPP comment 8:

Evaluation of the physical/chemical processes, such as settling, filtration, and adsorption used in prefabricated stormwater treatment devices concluded that it was impossible for these devices to remove pollutants as well as their manufacturers claim and that at best these devices could be expected to treat stormwater for gross solids and coarse particles. Technical information to support the notion that these devices remove dissolved constituents is not available.  

Response: 

This overly broad statement is incorrect.  While it is reasonable to assert that some of the prefabricated treatments available do not meet some of their manufacturers claims for pollutant removal, the statement that all can only be expected to remove gross solids and coarse particles is certainly false.  Some of these devices have the capability to remove some dissolved pollutants.
 

SCVURPPP comment 9:

The proposed amendment would impose far-reaching new stormwater discharge requirements on development and redevelopment projects but does not provide factual evidence to support a commensurate water quality benefit.

Response:

The record does provide a factual basis that inclusion of treatment measures in new and redevelopment projects will have water quality benefits for the life of these projects, and represents the approach to these stormwater pollutant management measures that reflects the standard of maximum extent practicable, based on the record presented.

Santa Clara Valley Water District Comments

Santa Clara Valley Water District Comment 1:
The District supports Provision C.3.g regarding the regulation of stormwater runoff quantity through the measurable treatment of an “equivalent pollutant loading or quantity of stormwater runoff at another location.” To ensure an effective program the measures of quantity must be clearly ascertainable based on established numeric sizing criteria that allow for quantitative assessment of the exchange of equivalent runoff volumes.

Response:
Comment noted.

Santa Clara Valley Water District Comment 2:
Maximum protection of creeks and the bay requires implementation of the most effective suite of runoff quantity control options practicable. The District applauds the Regional Board’s inclusion of Provisions C.3.f.vii. “Equivalent limitation of peak flows impacts” and C.3.g.ii “Regional Solutions” in this tentative order. Participation in potential regional solutions that offer equivalent effectiveness and a more economical use of financial and land resources is an innovative approach that is superior to limiting developers to on-site solutions. The District recommends that the Regional Board augment C.3.g.ii to provide clarity and flexibility in applying potential regional solutions as follows. “…if the regional stormwater treatment facility discharges into the same receiving water and is located in the same stormwater drainage basin lower south San Francisco Bay or its tributaries.”

Response:
We disagree with the suggested wording.  We believe the 11 subwatersheds identified in the 1997 URMP are sufficiently large areas that could support regional stormwater management solutions.  Please see the National Marine Fisheries Service comments 9 and 10, which illustrate the importance of keeping “compensatory projects” in the same waterbody where possible.  Also please note that the conditional phrase "where feasible" has been added to the Revised Tentative Order to add flexibility.

Santa Clara Valley Water District Comment 3:
Regional Board Order 01-024 (Municipal Storm Water Permit) was issued to each of the 15 permitted agencies individually. Finding Number 10 of that order recognizes the existence of a Memorandum of Agreement (MOA) between the permitted agencies to create the Santa Clara Valley Urban Runoff Pollution Prevention Program (Program). The Program facilitates compliance activities that the Dischargers deem to be most effectively conducted on an area-wide or collaborative basis. The MOA enables individual Dischargers to participate or withdraw from the Program without affecting its individual responsibility to comply with all applicable Municipal Storm Water Permit requirements.  Consequently, requirements and references within the Tentative Order that are directed to “the Program,” “municipalities,” or “cities” are inappropriate. All such references to these entities should be replaced with “Dischargers” throughout the entire order.

Response:
We concur with part of this comment and have made the change as appropriate throughout the entire Tentative Order.  We have retained reference to the Program in some cases, however, because it refers to the Co-permittees or Dischargers working together as one entity.

Santa Clara Valley Water District Comment 4:
The Regional Board’s allowance for the Dischargers to accept signed certification from a “Civil Engineer or a Licensed Architect or Landscape Architect registered in the State of California” in lieu of conducting their own detailed project plan review should be expanded to include signed certification or project approval from another Discharger with overlapping or redundant jurisdiction. Adding this allowance will prevent unnecessary development delays due to redundant approval processes while retaining the responsibility for each Discharger within their own jurisdictions and maintaining the same level of technical review required for each project. The District recommends the following textual change. “… a Discharger may elect to accept a signed certification from another Discharger that has overlapping jurisdictional project permitting authority, a Civil Engineer or a Licensed Architect or Landscape Architect registered in the State of California…”

Response:
In response to this comment, the suggested modification has been made to Provision C.3.h.

Santa Clara Valley Water District Comment 5a:
The District recommended in prior comments that the provision should define “groundwater devices” to include all devices, landscape features, and other systems and facilities that promote accelerated or concentrated storm water runoff infiltration. The District again recommends that the Regional Board add this clarification to the current Tentative Order.

Response:
We find the current language sufficiently descriptive, and disagree that a clarification is needed in the Tentative Order.

Santa Clara Valley Water District Comment 5b:
The District would like to reiterate its prior recommendation that, in areas characterized by porous soils, vertical separation of infiltration devices to seasonal high groundwater mark should be based on a percolation test (possibly using guidelines for septic systems), rather than establishing a more arbitrary distance of 10 feet.
Response:
We do not agree that it is appropriate to require that Dischargers require a percolation test for all projects in areas of “porous soil.”  However, we encourage the Water District to identify areas of critical groundwater recharge, and we will support efforts to develop alternative protocols, such as percolation tests, for those areas. 

Santa Clara Valley Water District Comment 6:
The District again recommends removal of Provision C.3.f.ix (interim standard) altogether. Immediate implementation of an interim standard as required by this provision will inevitably lead to uneven interpretation and application by the Dischargers within their jurisdictions and confusion among developers resulting in ineffective implementation of stormwater control measures.

Response:
In response to this and similar comments, the interim standard has been removed from the revised Tentative Order.

Santa Clara Valley Water District Comment 7:
Provision C.3.f in the previous tentative order potentially excluded the possibility of future creek restorations by eliminating the need for on-site controls for developments in areas where channels are currently hardened. This serious flaw has been partially addressed in this Tentative Order by including the requirements that “plans to restore a creek reach may re-introduce the applicability HMMP controls.” To explicitly recognize that creek restoration planning and approval is not within the purview of the Program the District recommends that provision C.3.f.ii be clarified as follows. “However, plans to restore a creek reach, or construct a natural park, may re-introduce the applicability of HMMP runoff controls, and would need to be addressed in the HMMP. The Dischargers will recognize creek restoration plans that are proposed by any agency, organization, or individual with property ownership, jurisdiction, or regulatory authority over the proposed creek restoration or enhancement plan.”

Response:
We have not made the suggested change, but suggest that this issue must be adequately addressed in the HMMP, which will be proposed for Regional Board approval.

Santa Clara Valley Water District Comment 8:
References to an “HMMP” within section C.3.f will create confusion with an existing hazardous materials regulations that require submittal of the document known as “Hazardous Materials Management Plans” (HMMP). The District recommends reverting to “Hydrograph Modification Plans” (HMP) utilized in the previous tentative order or some other unique designation.

Response:
While we understand the Commenter’s suggestion, we continue to use "HMMP," because it appears to have gained recognition by the Dischargers.  

Santa Clara Valley Water District Comment 9:
Revision of the Group 2 requirement to include projects that create 5,000 square feet or more of impervious surface within specific categories of development as defined in the Los Angeles SUSMP will allow resources to be focused on targeted developments that have a greater potential for stormwater pollution.

Response:
We disagree that the T.O. should be modified as suggested.  The types and concentrations of pollutants discharged from Group 2 projects are expected to be similar to those discharged from the remainder of the urban landscape.  See also September 6, 2001, Response to Comments comments 1 and 20a, and the July 2001 Staff Report for this item.

Santa Clara Valley Water District Comment 10:

The term “compensatory mitigation” in the title of provision C.3.g has specific regulatory meaning under CEQA that is not consistent with its use in the Tentative Order. This should be changed to reflect the “alternative treatment location” option.

Response:
Staff believes that the meaning in this context can be clearly established.

City of Saratoga – See City of Campbell

Silicon Valley Manufacturing Group Comments

Silicon Valley Manufacturing Group Comment 1:
First, we would like to acknowledge the dedication and hard work your staff and other stakeholders have put into the development of the Tentative Order.  We also appreciate the opportunity to be engaged in this process.

Response:  Comment noted.

Silicon Valley Manufacturing Group Comment 2:
Several terms and requirements that concerned member companies have been changed in ways we agree with.  For example: specifying what “significant re-development” entails (earth disturbance) and what it is not (interior remodels and maintenance) and clarifying when controls are required for redevelopment projects that may not be “full” site projects.

Response:  Comment noted.

Silicon Valley Manufacturing Group Comment 3:
Although there has been a significantly improved and extended public dialog, there is room for improvement.  Specifically, the staff’s Response to Comments document was quite late.  This is a very important document for the regulated community to understand staff’s assessments and decisions with regard to stakeholder input.  For this document to be released later than the public workshops reduced the effectiveness of the workshop discussions.  To their credit, staff prepared a very thorough and clearly worded document.  However, we are concerned that more timely responses are not possible with the limited number of staff dedicated to this program.

Response:
We agree with the SVMG that the thoroughness and length of the Response to Comments, unfortunately, contributed to the fact that it was released after the public workshops and other stakeholder discussions.  We are attempting to complete responses to comments in a shorter time frame now and in the future.

Silicon Valley Manufacturing Group Comment 4:

The Group 2 category of projects more than 5000 square feet has not been clearly justified.  In stakeholder meetings, the response to questions related to the reasoning behind this size were not specific, nor illustrative beyond the statement that all types of development contribute in some way to storm water runoff, either in flow or in contaminant load.

Response:

We disagree that the Group 2 category has not been justified.  See our responses to Legal Comments 5-6 above.

Silicon Valley Manufacturing Group Comment 5a-5d:
While there may be some incremental improvements possible in the Group 2 requirements, the overall costs may outweigh the benefits.  For example:

Silicon Valley Manufacturing Group Comment 5a:
Projects of this size are often ‘ministerial’ and are not routinely given the level of design review by city staff that the new and re-development requirements will entail.  This will pose a significant new administrative and staff burden on cities, which will be passed along to businesses by way of design review and permit fees.

Response:

The purpose for phasing-in of the Group 2 Project requirements is to allow Dischargers and developers time to prepare for implementation of the requirements.  In addition, the Alternate Size Proposal provision allows the Dischargers to propose for Regional Board approval an alternative Group 2 definition.

Silicon Valley Manufacturing Group Comment 5b:
The permit process that businesses, builders and developers will need to undertake, and its associated costs will become longer and more costly.  And, the same design review and permit fees will likely be charged for these small projects as for larger ones where the cost percentage to the project will be greater. 

Response:

We recognize the concerns about potential costs and delays in the project approval process.  The provision for third party certification of compliance is provided to help minimize delays, and the experience gained by some of the Co-permittees implementing the existing performance standard also should help to minimize delays.  The year until implementation (3 years for Group 2) will be a chance for businesses, builders, and developers, as well as municipal planners, to gain training and share information.  We have attempted and will continue to offer all available information, literature, examples, and other means to transfer expertise to the necessary individuals.  We are encouraged by the Santa Clara Valley Urban Runoff Pollution Prevention Program’s planned efforts to facilitate transfer of expertise from municipalities with experience in this area to the Co-permittees.

Silicon Valley Manufacturing Group Comment 5c:
If projects of this size are to be regulated, and if the incremental cost for compliance is greater, it would make more sense to prioritize the TYPE of projects to be included, where pollutant loads and peak/volumes of runoff are greatest.  For instance, the pollutant load contributed by an expansion of a public library is insignificant compared to that of a shopping center parking lot.  Categorization of Group 2 projects, if this category remains, would ensure that the controls implemented provided water quality benefits commensurate with project costs.

Response:

We disagree that the T.O. should be modified as suggested.  The types and concentrations of pollutants discharged from Group 2 projects are expected to be similar to those discharged from the remainder of the urban landscape.  A recent study of parking lots in southern California found that similar concentrations of pollutants (total suspended solids, metals, and polycyclic aromatic hydrocarbons) were found in parking lots with < 4 cars per hour and parking lots with > 5 cars per hour.  (L. Tiefenthaler, et al., Characteristics of Parking Lot Runoff Produced by Simulated Rainfall, Southern California Coastal Research Project, July 2001.)

Silicon Valley Manufacturing Group Comment 5d:
Simply extending the inclusion date for projects 5000 square feet or larger does not respond to the economic and administrative issues that are at the heart of our concern.  We would recommend that unless some type of categorization for these projects could be done, they be removed from this Tentative Order and considered for inclusion at the next permit revision in approximately five years.

Response:

The phasing-in of the Group 2 Project requirements is intended to allow time to prepare for implementation of the requirements.  In addition, the Alternate Size Proposal provision allows the Dischargers to propose for Regional Board approval an alternative Group 2 definition.  We believe the Group 1 and Group 2 Project categories address significant projects in a phased and consistent approach designed to assist municipalities in managing their resources and assuming this workload.

Silicon Valley Manufacturing Group Comment 6:
Because of the unpredictable and highly variable nature of urban in-fill and re-development, the requirement that compensatory projects or mitigation must occur in the ‘same watershed’ or storm water drainage area should be relaxed.  The intent of the waiver or compensatory mitigation is to ensure that equivalent mitigation is accomplished.  Where this occurs should be limited only by the jurisdiction of the Santa Clara Basin Co-Permittees. With this flexibility, the co-permittees might be able to develop creative mitigation banks or target specific “problem” areas.

Response:

While we wish to maximize flexibility, we do not believe it is appropriate to relax the waiver provision as suggested.  Please see the National Marine Fisheries Service comments 9 and 10, which illustrate the importance of keeping “compensatory projects” in the same waterbody where possible.  The Santa Clara Valley Urban Runoff Pollution Prevention Program’s September 1997 Urban Runoff Management Plan identifies 11 “subwatersheds” within the Santa Clara Basin and shows their boundaries in Figure 2.  We believe these subwatersheds are sufficiently large areas that could support regional stormwater management solutions.  Additionally, we have added the conditional phrase, "where feasible", in the Revised Tentative Order to add flexibility.

Silicon Valley Manufacturing Group Comment 7:
Please consider extending the implementation time frame to something the co-permittees can agree to.

Response:

Through the numerous discussions with the Co-permittees throughout the comment period, we believe that, overall, the implementation schedule has been agreed upon.

Silicon Valley Manufacturing Group Comment 8:
During the workshop on August 30th, the concern was raised that retention basins and other mitigations creating standing water could create “wetlands”.  The regulatory requirements associated with “wetlands” can significantly hamper maintenance of these structures.  Mr. Bowyer responded that the applicable agencies will likely regard these as water quality control or treatment structures and thus not subject to regulation.  It would be very re-assuring to have the word of the Army Corp, Fish and Wildlife and any other applicable regulatory agency on this issue. In the next set of Response to Comments, please include a statement by one or more of these agencies indicating their position on retention basins that can act as wetlands.

Response:

Herein, please see our response to City of San Pablo comment 9.

Silicon Valley Manufacturing Group Comment 9:
There are additional concerns regarding ongoing maintenance and assignment of responsibility for this after properties are transferred.  However, this issue may be best addressed with the co-permittees further along in the implementation process.

Response:

Comment noted.

City of Sunnyvale Comments:

Sunnyvale comment 1:

The Tentative Order, although containing some modest improvements to the prior tentative order dated May 18, 2001, still falls far short of Sunnyvale's criteria for both necessity and cost‑effectiveness.
Response:

The Tentative Order is both necessary and cost-effective.  The necessity of this provision is well established, as it represents a reasonable interpretation of the maximum extent practicable standard, and the need to address new development and significant redevelopment is established in the federal regulations.  The cost of implementation is reasonable also, as has been established.  Over the long term, the inclusion of treatment measures, source control measures and site design measures in new development and significant redevelopment will lead to significantly reduces pollutant loads in stormwater runoff from urban areas, and reduced impacts to creeks from change in runoff volume and timing.

Sunnyvale comment 2:

The Regional Board has provided no information as to how to design and maintain such facilities in order to avoid what could be a serious vector problem, particularly as regards creation of breeding grounds for disease‑carrying mosquitoes.  Nor is there any indication that such designs and construction methods are available today.  We ask that you provide such guidance, especially since the cities covered by the Tentative Order are expected to assess designs submitted by developers, and will clearly wish to avoid unnecessary delay in the approval of such designs.  The dischargers, including Sunnyvale, will certainly also wish to avoid allowing the construction of facilities which could lead to the propagation of mosquitoes carrying such diseases as West Nile fever and malaria. 

Response:

The primary concern for potential mosquito larvae breeding problems would be wet ponds and treatment wetlands and extended detention basins that do not drain completely within 72 hours.  In these circumstances some options are planting mosquito fish, which can usually be obtained free of charge from the local mosquito abatement district, or the application of non-toxic control measures such as BTI, a bacteria that the larvae consume, which physically destroys their digestive tracts.  

The Dischargers have constructed water features of various sorts for flood control detention, and for aesthetic purposes for decades, and public works departments already work with the local vector control and mosquito abatement districts, and so should have knowledge of  sound, mosquito safe design and other vector resistance design.  Staff will work to ensure that the necessary information and communication occurs to address this concern.  

Sunnyvale comment 3:

We are concerned that a number of projects "in the pipeline" (i.e. not past the point in the planning approval process where rights are "vested") may be unfairly caught up in the new requirements, even though the designs for such projects have been fully prepared and in some cases reviewed by our planning staff.  We suggest that the Tentative Order be further revised to allow exemptions where designs for private projects have been submitted for planning review and such submittals have been deemed complete by the planning staff.
Response:


The revised Tentative Order has been changed in the manner suggested.

Sunnyvale comment 3a:

For public projects we suggest that the exemption should cover projects for which the construction contract is awarded on or before October 15, 2004.  Where a construction contract for a public project is scheduled to be awarded on or before that date, but the award is delayed due to unforeseen circumstances beyond the co-permittee's control related to the bid process, and the co-permittee documents the original bid award schedule and the reasons for the delay, the exemption should also apply.  

Response:

The revised Tentative Order contains language that exempts public projects for which funding is committed, and which plan construction by October 15, 2003, rather than the suggest 2004.  Staff believes that the one year construction horizon includes projects that still are far enough from completed design that opportunities for addition of stormwater treatment measures would not be unduly disruptive or burdensome.  A two year exemption component would exclude too many projects that are still in the design stage, and could accomodate additional design considersations.

Sunnyvale comment 4:

We note that the revised definition of Group 1 projects states that projects involving as little as 5000 square feet are to be included.  We understand that your staff has acknowledged that this is an inadvertent inclusion, and will be increased to one acre. 

Response:

The revised Tentative Order contains a one acre threshold for Significant Redevelopment.

Sunnyvale comment 5:

The inclusion in the proposed C.3 of Group 2 of projects down to as small as 5000 square feet of new additional impervious surface creates substantial administrative burdens for Sunnyvale while imposing considerable costs on projects out of proportion to any benefits to be achieved.  

Response:

While there will be an increased administrative burden for the Dischargers, the costs for project developers will be reasonable, and water quality benefits will occur for the life of the project, with proper operation and maintenance of the stormwater treatment systems.   

Sunnyvale comment 5a:

We see little relief for Sunnyvale in the added provision of C.3.c.iii which allows us to submit proposals for an alternate size category.  It seems unlikely that the Regional Board will approve a larger size cut‑off, since any alternate proposal which excludes any category of projects, regardless of size, is unlikely to be found "comparable in effectiveness" to the mandated Group 2.  We see little need for the proposed Group 2 category, and suggest it should be eliminated entirely.  
Response:

The size threshold of 5000 square feet corresponds to specifications in similar municipal stormwater NPDES permits in Los Angeles, San Diego, and other states in the nation, as described in the July 10, 2001 staff report.  This is one factor in establishing maximum extent practicable, the apparent use on a widespread basis.   The information that we have presented in the staff report previously, response to comments and the fact sheet establish that stormwater pollution is ubiquitous in the urban and suburban landscape, and if the Dischargers can develop information that certain sectors of that landscape are clean enough that treatment is not practicable, or too costly for the benefit, this may have impact on the future Group 2.

Sunnyvale comment 6:

The Tentative Order continues to place the burden on the cities to ensure compliance with operation and maintenance requirements of private projects.  One means required is by random inspections.  This burden may lead to complex legal problems, particularly as regards the cities' rights to enter and inspect private owner occupied dwellings where constitutional questions such as Fourth  Amendment and privacy issues can present obstacles. 

Response:

Inspection of treatment systems at owner occupied dwellings is not anticipated to be a large portion of any operation and maintenance verification program.  Prioritization of inspection effort is mention in the language of the Tentative Order, as we anticipate that inspection will be most often directed to more complex systems, and to larger systems.  However, the Dischargers have legal means to conduct inspections for other purposes, and may develop additional inspection capability, for instance through ordinance adoption.

Sunnyvale comment 6a:

Most of the smaller private dwellings are constructed or altered as "ministerial" projects pursuant to the Uniform Business Code. We will not be in a position to require "legally enforceable agreements" as conditions of permit approval.  Language should be included which would contemplate that the normal means by which a municipality enforces regulatory requirements is by an ordinance.  

Response:

The language in this section has been revised to allow the Dischargers to determine the nature of the mechanism they will use to ensure that treatment BMPs are maintained.

Sunnyvale comment 7:

The interim standard should be eliminated so that work can proceed to develop the Hydrograph Modification Management Plan ("HMMP").  It is only during the preparation of the HMMP that the scientific and methodological basis for a rational standard for erosion control will be developed.   An interim standard would have no such firm basis.  It would still require full implementation by co-permittees and developers simply divert resources away from the development of the HMMP itself.  In addition, there would be a change in the standards (from interim to final) within a short span of years, thus likely producing a great deal of confusion. 

Response:

The interim requirement to manage peak flow runoff has been removed from the revised  Tentative Order.

Sunnyvale comment 8:

We are concerned that the compensatory mitigation credit allowed in the waiver program, described in C.3.g.iii, may be impracticable as well as faced with serious legal difficulties.  First, how can a project developer induce another property owner "in the same stormwater runoff drainage basin" to go through the process of designing and building a stormwater treatment system if that other property owner is under no legal obligation to do so?  Most developments, once built, have little room for such systems to be retrofitted into their projects.  Further, we think it unlikely that another property owner would consent to all of the controls on his project, which would be imposed by Provision C.3 unless he was legally required to do so.  It seems to us that any "offset" would be extremely expensive to obtain because a developer seeking the offset would have to pay substantial sums in order to induce another property owner to provide stormwater treatment that is not otherwise required.  
Response:

Waivers should only be necessary in a few instances in which there is no room for treatment of any type, or other infrequent circumstances.  We agree that it may be difficult, or more costly to provided the compensatory stormwater treatment required by the waiver portion of the Tentative Order.  We have added the additional flexibility that the Dischargers or project developers can attempt to assert, with appropriate supporting information, that in the case of significant redevelopment, the mere building of their project will have a strong positive impact on water quality over the life of the project, equivalent to stormwater treatment.  

Sunnyvale comment 8a:

We would like to see guidance from your legal staff as to how the additional expense of providing "offsets" can be imposed upon developers in Sunnyvale under the applicable constitutional and statutory constraints imposed upon municipalities. 

Response:

If the waiver clause is justified and invoked for a particular development, the Dischargers would not necessarily be charging a fee, but requiring the developer to meet the requirements of the proposed Tentative Order as they are implemented in the Dischargers' jurisdictions.  Usually this would be a requirement that the developer secure equivalent treatment, either at a specific site, or at a regional stormwater treatment “bank”, much as mitigation for a proposed wetland fill may occur, without the need for the Discharger to charge a fee.  For instance, if the Discharger currently requires covered trash areas, or a certain number of parking spaces per certain square footage of commercial space, a levy of a fee is not required to obtain these components of a new development.

Sunnyvale comment 9:

Need for An Exemption Where Overall Environmental Impacts are Demonstrated to be "Minimal."  We appreciate the change in the HMMP provision which allows certain projects to be exempted from HMMP erosion control requirements where the impacts on downstream erosion or beneficial uses is "minimal."  We recommend that this concept to expanded to allow a project to be exempted from all requirements of Provision C.3 where a showing of "minimal" impact can be made (e.g. the storm drain channels are hardened or otherwise nor subject to erosion and the stormwater from the project is not believed to contain any pollutants for which the receiving waters are in non-attainment).  The Tentative Order reflects the assumption by the Regional Board that all stormwater has a negative environmental impact.  As stated in our earlier comments, we believe that the Regional Board has failed to make its case for this assumption.  Many areas of Sunnyvale drain into hardened stormwater drains, where the potential for erosion is nonexistent.  Without the option to allow cities and the affected project developers and redevelopers to provide findings that some sources of stormwater may have no impact or be environmentally innocuous, Provision C.3 may inflict substantial unnecessary costs on the regulated community. 

Response:

Staff has presented, in the now considerable record for this revised Tentative Order, the basis for our assumption that all runoff from new development and significant redevelopment, above the project size thresholds contained in the T.O. should receive treatment to remove pollutants form stormwater runoff.  Substantial data on urban runoff water quality was collected in the Santa Clara Valley in the last decade, and that data is part of the record.  Those studies showed significant pollutant concentrations in stormwater runoff from every type of land use examined.  

However, the Dischargers can propose develop categories that are too clean for stormwater treatment, if such a case can be made, in the alternate Group 2 proposal, three years after proposed adoption of this Tentative Order.    

SCVURPPP, Sunnyvale, Palo Alto Redline/Strike Proposed Changes to 9-6-01 Revised Tentative Order

During a set of meeting with Co-permittee public works managers, planning managers, program staffs and Regional Board staff, the following changes in the 8/17/01 revised Tentative Order were proposed in the form of a redline/strikeout version of the revised Tentative Order, presented at a meeting with some of the Dischargers on 9/14/01.  Here we will discuss those proposals briefly, and indicate those which were included in the further revised Tentative Order.  We will refer to this document at the “9/14/01 redline/strikeout proposed Discharger changes”, or 9/14 redline/strikeout.  

In addition, some of the Dischargers submitted a further revision of the redline/ strikeout suggested changes on 9/25/01, which withdrew and altered some of their 9/14/01 proposed changes.  We will refer to this document as the “9/25 revised redline/strikeout”.  This second document arrived after the close of comment deadline for formal written response, so our responses here, for consistency, will apply to the 9/14 version primarily.  Both of these documents, the 9/14/01 and the 9/25/01 redline/strikeout versions of the 8-17-01 Revised Tentative Order are attached to this Response to Comments.

It is difficult to respond to the proposed changes as comments, since this would require that we infer the authors' intent.  Where we are aware of that intent from other comments, or discussions at our meetings, we have added that information. 

Proposed revisions to Findings, 3-11:

We have included some of the suggestions made for the Findings, primarily in Findings 4,7, 9, 10, 11, and 12.  In the other instances, the proposed deletions remove important content, and additions contain assertions we do not hold.

Proposed Revision 12:

The Dischargers withdrew this proposed change in the 9/25 version, reduced it, and included it as a finding, which we accepted.  Response to 9/14 version: The goal of the NPDES permit that this revised T.O. amends is stated clearly in Provisions C.1. and C.2. of the NPDES Permit Order No. 01-024.  The Federal regulatory standard for implementation of BMPs is to the MEP.  Basing implementation on our current poor understanding of the totality of stormwater runoff pollutant impacts on the receiving waters would lead to poor implementation decisions.  The SCVURPPP has not done any widespread monitoring of the receiving waters in the Santa Clara County watersheds for several years, so the requisite information to accomplish this goal would not be obtainable currently.  In addition, State Board Resolution 68-16  Statement of Policy with Respect to Maintaining High Quality of Waters in California (“Anti-Degradation Policy”), does not allow degradation of receiving waters, even though no impairment is documented.  Who can say what uses a particular structure will be put over its entire life history.  Setting aside the issue of atmospheric deposition of pollutants on roofs and pavement, suppose the use of a building changes after the first decade to a more polluting occupancy, though no treatment was installed based on the first intended occupant or use.

Proposed Revision 13:

We have made proposed revision 13, but added the phrase, at the Co-permittees suggestion, that the public projects had to also be scheduled for construction by October 15, 2003.

Proposed Revision 14:

We have incorporated many of the changes in proposed revision 14.  We have retained replacement of impervious surface in the significant redevelopment definition, and also land disturbing activity, and have raised the threshold from 5000 ft2 to one acre or 43,560 ft2.  
Proposed Revision 15:

We have not accepted this proposed revision, which would extend the schedule for implementation of Group 2, which has already been extended a year, another year from 2004 to 2005.  In addition, it reduces the Group 2 to that in the L.A. SUSMPs, which is not supported by the record which staff has established.  If the Co-permittees wish to present a case that certain types of new development or significant redevelopment do not contribute pollutants to stormwater runoff, and so do not require treatment measures, this case can be presented as part of the alternate Group 2 proposal prior to October, 2003.

Proposed Revision 16:


We have not extended the implementation of Group 2 an additional year.

Proposed Revision 17:

We have made some of the suggested changes proposed in revision 17, and have also retained some of the struck wording.

Proposed Revision 18:


We have made the proposed revisions at 18.  

Proposed Revision 19:


We have made the proposed revisions at 19.

Proposed Revision 19a:

We have made the majority of the proposed revisions at 19a, but instead of the suggested wording at i., we have added the word "prioritized", to the inspection program wording, so that the Dischargers will keep records of all treatment measures installed, but focus inspection efforts on those most dependant on appropriate maintenance.

Proposed Revision 20&20a:

Staff has not accepted the proposed revisions in this section.  We have added a sentence at the end of this section i. more clearly describing the term "duration" in this section.  We have changed "and" to "and/or" in sections C.3.f.vi,and vii.

Proposed Revision 20b:


The proposed revisions were not made.

Proposed Revision 20c:


The proposed revision was made.

Proposed Revision 20d:


The proposed revision was made.

Proposed Revision 20e:


The proposed revisions were not made.

Proposed Revision 20f:


The proposed date revision to October 15, 2003 has been made.

Proposed Revision 20g:

The interim standard has been removed.  Since only peak runoff would be managed, it is not a scientifically rigorous approach to this issue, and so the more comprehensive approach of the HMMP is necessary.  Control of peak runoff, without addressing effects on duration of erosive effects, can lead to a more damaging runoff pattern.

Proposed Revision 21a:

These proposed revisions have not been made, but other changes with similar meaning have been made.

Proposed Revision 21b:


The reference to watershed stormwater treatment has been made.

Proposed Revision 21c:


Proposed revisions accepted.

Proposed Revision 21d:


Proposed revisions accepted.

Proposed Revision 21e:

Revisions with similar meaning to those proposed have been made.

Proposed Revision 22:


Proposed revisions accepted.

Proposed Revision 23a:


The phrase "as necessary" has been added.

Proposed Revision 23b:


No changes made.

Proposed Revision 23c:


Proposed revisions accepted.

Proposed Revision 24:


Proposed revisions accepted.

Proposed Revision 25a:


Proposed revisions accepted.

Proposed Revision 25b:


Proposed revisions accepted.

Proposed Revision 26:


The proposed changes at C.3.n.iii.were made.

Valley Transportation Authority Comment

Valley Transportation Authority Comment 1:

Santa Clara Valley Transportation Authority staff have reviewed the Tentative Order.  We have no comments at this time.

Response:

Comment noted.

WaterKeepers Comments

WaterKeepers Comment 1:
We do hereby adopt by reference all the comments, testimony and attachments already submitted by our organization to your staff since this process began last year.   We will not repeat those comments here but rather raise a few additional concerns posed by staff’s revision of the previous proposed Provision C3.

Response:

Comment noted.

WaterKeepers Comment 2:
Provision C.3.b.  As revised, this section requires an MEP level of effort to prohibiting additional contributions of impairing pollutants to 303(d) listed waters.  This language should be expanded to prohibit any discharge from new developments from causing or contributing to water quality violations for the life of the project, as stated in the previous draft, regardless of whether or not the waterbody is actually listed.  We see no justification for limiting this to “direct” discharges, since pollution transport is not typically limited to the immediate receiving waterbody.  As noted in our previous comments, we believe that the prohibition on discharging impairing pollutants is absolute and is not limited by the MEP standard.

Response:

The T.O. requires BMPs be implemented at new development and redevelopment projects to treat stormwater to the maximum extent practicable (MEP), the standard required by EPA regulation.  Provision C.3 must be viewed as part of a larger municipal stormwater permit (Order 01-024); other parts of Order 01-024 address water quality standards where applicable, particularly in relation to water bodies that have been listed under Section 303(d) of the Clean Water Act.

WaterKeepers Comment 3a:
Redevelopment:  We propose eliminating the one acre threshold and simply require that any creation or replacement of 5,000 sq ft trigger Group 1 requirements.  In the spirit of phasing in this requirement, Group 1 might be limited to the replacement or creation of 10,000 sq feet of impervious surface, though this would be less stringent than the permit already approved by the San Diego Regional Board.

Response:

We disagree that the suggested definition of redevelopment would be appropriate at this time, although we envision the size of applicable projects decreasing over time, as the Commenter suggests.

WaterKeepers Comment 3b:
We also object to excluding “exterior surface replacement and repaving” from the definition of redevelopment.  Such occasion may be an ideal opportunity to include berms, swales, pervious pavement or other BMPs.  As proposed, we anticipate that this exemption will become a major loophole, defeating the intent of the Provision.

Response:

Comment noted.  We agree that BMPs can be incorporated in redevelopment projects, but not if the redevelopment is of such a simple nature that land is not disturbed.  For example, the sealing of cracks in a parking lot does not facilitate installation of berms, swales, or permeable pavement.

WaterKeepers Comment 4:
Provision C.3.c.ii.  WaterKeepers strenuously objects to enormous expanses of time allowed by the proposed permit for grappling with the regions new development impacts.  As noted in our previous comments, other cities in California are adopting and implementing similar provisions years before the proposed deadlines. 

Response:

We believe the schedule in Provision C.3.o achieves a balance between the need for prompt action and the Co-permittees’ needs to “gear up” to a new level in managing stormwater runoff from new development and redevelopment projects.  A core provision of the Tentative Order, that new development and redevelopment projects implement stormwater treatment BMPs that are properly sized to treat stormwater runoff to the maximum extent practicable, must be implemented one year after the T.O. is approved by the Regional Board.  Co-permittees are given more time to develop locale-specific items, such as the Hydrograph Modification Management Plan; however, this time appears warranted based on municipal staffing levels, training needs, and the types of analyses needed.

WaterKeepers Comment 5:
Provision C.3.e.ii  BMP maintenance must be required as often as necessary to ensure proper BMP performance, not simply once per year.  Some BMPs may require inspection and servicing after every major rain event!  We also request that this provision be amended to require both the inspection and servicing of BMPs, as necessary to ensure proper performance, not simply inspection.  Inspection intervals should be noted and reported with other reported information.

Response:

We agree that some types of treatment BMPs require more frequent inspection, but we do not agree that the T.O. should specify the frequency of inspection.  Instead, the Dischargers are required to ensure that treatment BMPs are “properly installed, operated, and maintained” (emphasis added).  We anticipate that the O&M reporting in C.3.e.iii would show if the inspection interval is more frequent than once/year.

WaterKeepers Comment 6:
Provision C.3.f.vi  We fail to see the need for yet another “equivalent protocol” since the HMMP already provides the permittees with ample flexibility to manage peak flows and durations.  If such a protocol is actually necessary, we request that the permit require that it be approved by the full Board.

Response:

Provision C.3.f.vi does not provide for an “equivalent” protocol, but an “evaluation” protocol to be used in evaluating the cumulative impacts of urbanization on stormwater discharge and stream morphology, amongst other evaluations.  Also, we believe that the provision allows appropriate flexibility to address these impacts, including control of runoff volumes and durations and stream restoration in advance of expected impacts.  The references cited elsewhere in the record suggest that, depending on the situation, measures other than pure control of discharge rates and durations could be implemented to address impacts.  Thus, given that the dischargers will prepare a literature review and HMMP, it is not appropriate at this time to limit the potential mitigation measures that could be implemented.

WaterKeepers Comment 7:
Provision C.3.g.vi   We request that permit provision be amended to explicitly sunset this “interim waiver” within one year from the date of permit issuance.  Sub-provision C.3.g allows permittees to create a waiver program that is subject to approval by the full Board.  Our concern is that in the absence of a sunset on the interim waiver, cities may continue to grant “interim” waivers for years, side-stepping the Board approval process.

Response:

We disagree that the interim waivers would side-step the Board approval process, if the Board approves the T.O. with the interim waiver provision.  As written, the interim waiver applicability is likely to be more narrow than a future waiver program, which could provide for regional solutions.  We believe the WaterKeepers’ concern will be best addressed by revoking the interim waiver at the time that the Board approves waiver program, and such language has been added to the Revised Tentative Order.

Western States Petroleum Association Comments

Western States Petroleum Association Comment 1:

We appreciate the fact that, as a result of a telephone conversation with Mr. Wilkniss of WSPA during the week of August 13th, you have added us to the e-mail list of interested persons.  Please continue to include us on the contact list for any future notices relating to this NPDES permit.

Response:

Comment noted.  Board staff will continue to provide relevant information to the WSPA as one of the stakeholders in this permit process.

Western States Petroleum Association Comments 2-5:
The Tentative Order is not consistent with State Board Order No. WQ 2000-11 (adopted on October 5, 2000, in response to the petition, “Cities of Bellflower, et al. ") (“State Board Order”), which gives specific direction to Regional Boards with respect to Retail Gasoline Outlets (RGOs).  Comments 2-5 describe the key points:

Western States Petroleum Association Comment 3:
Because RGOs must accommodate both underground equipment (storage tanks, piping, electrical conduits) and above-grade structures (fueling islands, convenience stores), there are practical limitations on the plot space that can be used for infiltration.  More importantly, while infiltration may be a reasonable stormwater treatment BMP for some applications, the use of infiltration at RGOs is inappropriate because it could lead to contamination of the subsurface environment, including groundwater.  

Response:

We agree that infiltration is inappropriate for stormwater treatment at RGOs.  Please note that infiltration is but one type of option for stormwater treatment.

Western States Petroleum Association Comment 3:
More sophisticated treatment devices, such sand filters and compost filters, may be effective treatment BMPs in some circumstances.  However, potential use of these devices at RGOs is a significant public safety concern.  All of these devices involve the construction of closed, underground structures.  Any spilled gasoline would drain into these structures which would then contain a confined mixture of gasoline and air.  The State Board was referencing this concern when it stated that use of such devices at RGOs may not be safe.

Response:

Closed underground structures have long been used at RGOs to separate oil from water before discharge to the sanitary sewer system.  In addition, underground stormwater treatment devices have been used at RGOs in Washington and Oregon since 1997, as well as in other states
.  

Western States Petroleum Association Comment 4:
State Board Order WQ 2000-11, page 23. (Emphasis added.):  “We conclude that because RGOs are already heavily regulated and may be limited in their ability to construct infiltration facilities or to perform treatment, they should not be subject to the BMP design standards at this time, and recommend that the Regional Water Board undertake further consideration of a threshold relative to the size of the RGO, number of fueling nozzles, or some other relevant factor.  The Order should not be construed to preclude inclusion of RGOs in the SUSMP design standards, with proper justification, when the permit is reissued.” 

WSPA believes that proper justification must start with an assessment of need, namely that RGOs present a water pollution problem that cannot be remedied through the use of appropriate pollution prevention BMPs -- specifically those recommended by the California Stormwater Task Force (“Task Force BMPs”).  Second, proper justification must demonstrate the appropriateness of infiltration or structural treatment devices for RGOs.  WSPA is unaware of any credible demonstration that structural treatment devices are necessary at RGOs which are implementing the Task Force BMPs.  Further, WSPA is unaware of any credible demonstration that treatment BMPs are effective.

Response:

First, we disagree that “proper justification must [show] … that RGOs present a water pollution problem that cannot be remedied through the use of appropriate pollution prevention BMPs” (emphasis added).  State Board Order WQ 2000-11 does not require such a justification; rather, the Order requires justification that stormwater treatment is feasible.  Pollution prevention BMPs (commonly called source control BMPs/measures) are important, but they are not a substitute for structural treatment BMPs.  Indeed, the Task Force BMP document the Commenter advocates states that municipal stormwater programs “must include structural and source control measures to reduce pollutants from runoff from commercial and industrial areas” (emphasis added).
 

Second, the appropriateness of in-ground structural treatment devices for RGOs has been established.  A U.S. Environmental Protection Agency demonstration project evaluated the effectiveness of on-line media filter to treat pollutants from stormwater runoff at RGOs.
    The study tested four on-line media filter systems and concluded that the treatment systems had sufficient ability to remove pollutants without risk of flooding, were easy to operate and maintain, and reasonable in capital cost.  A study in Washington found that an on-line filter media device was effective in removing 50-90 percent of pollutants of concern from stormwater discharges from RGOs.
  

Western States Petroleum Association Comment 5:
The State Board has recognized WSPA's stated concerns regarding safety issues associated with treatment BMPs, and other Regions have agreed that infiltration is not appropriate for RGOs.  Because the State Board Order excludes RGOs from these requirements, relevant thresholds have not been developed, and proper justification has not been made, WSPA requests that RGOs be excluded from treatment BMP requirements.
Response:

This Region also agrees that infiltration is not appropriate for RGOs.  However, relevant thresholds and proper justification have been established in response to State Board Order No. WQ 2000-11.
   Thus, we do not agree that RGOs should be excluded from treatment BMP requirements.

Western States Petroleum Association Comment 6:
Implementation of all of the Task Force BMPs should be required at RGOs.

Response:

We agree that the Task Force BMPs are appropriate source control measures for RGOs, and will look to the Dischargers’ source control and site design measures guidance documents (required at Provisions C.3.j and C.3.k) to incorporate these BMPs.

Western States Petroleum Association Comment 7:
The Tentative Order requirements exceed the “Maximum Extent Practicable” standard of the Clean Water Act as it relates to RGOs. First, the Task Force BMPs serve the same purpose as the structural treatment devices by reducing pollutants discharged from the facility.  There is no evidence in the record to demonstrate that the Task Force BMPs are not appropriate and effective.  Second, the structural treatment requirements contained in the T.O. are neither effective nor practical for RGOs.  As previously discussed, infiltration is inappropriate at RGOs, the efficiency of structural treatment devices has not been proven, and safety concerns exist since such devices would result in subterranean enclosed spaces where gasoline and gasoline vapor could mix with air creating a potentially hazardous condition.  Even Staff admits that clogging and bypass problems severely limit the effectiveness of below-grade filtration type devices.  See Staff Report, page 9.  Finally, WSPA believes that the annual maintenance costs for these devices is prohibitive.

Response:

We disagree.  First, the Task Force BMPs consist of source control measures, which are not substitutes for structural treatment BMPs, as discussed further under WSPA Comment 4 and Alameda Countywide Clean Water Program comment 3 above.  Second, the availability, effectiveness, and operation and maintenance requirements/costs of structural treatment BMPS have been established to be reasonable, as discussed further under WSPA Comment 4 above.

Western States Petroleum Association Comment 8:
The threshold for application of the numeric standards to RGOs is overly broad.  The State Board Order requires the Regional Board to develop a “threshold relative to the size of the RGO, number of fueling nozzles, or some other relevant factor.”  State Board Order No. WQ 2000-11, page 23.  The reason for this requirement is that many RGOs have considerable space constraints due to the presence of large USTs, buildings, pump islands, and other above and below grade structures associated with fueling equipment.  To the extent that the Regional Board intends to apply a threshold, the Regional Board is obligated to undertake a thorough analysis of appropriate criteria and provide independent justification which has not been conducted.
Response:

We disagree.  The Applicable Projects provision of the T.O. is based on the record for this action, which finds negative impacts to water quality and beneficial uses result from stormwater runoff from all types of urban development.  Thus, all new development and significant redevelopment of one acre of impervious surface or more is included in the T.O.  This threshold is higher than that being recommended by the respondents to State Board Order WQ 2000-11.

In response to the concerns about space constraints, the Tentative Order contains a waiver provision for projects where treatment BMPs are impracticable.

Western States Petroleum Association Comment 9:
The Regional Board did not adequately evaluate economic considerations. To our knowledge, the Regional Board performed no meaningful analysis to determine whether any of the specified numerical design standards would be economically achievable or reasonable if applied to RGOs.  As you are aware, Water Code Sections 13241(d) and 13263(a) require the Regional Board to evaluate “economic considerations” when establishing waste discharge requirements and water quality standards.  Substantial evidence before the Regional Board shows that such numeric standards are unnecessary, expensive and would provide little or no environmental benefit at RGOs implementing the Task Force BMPs.  In fact, such standards could result in an environmental detriment. 

Constructing structural treatment devices at RGOs will require significant design, construction and maintenance costs.  In particular, to comply with the Tentative Order requirements, expensive pump stations may be required to operate underground stormwater treatment devices in some locations.  Because the Regional Board has no reasonable basis to show that the numerical design standards in the Tentative Order are economically reasonable or practicable for RGOs, the Regional Board’s application of such requirements to RGOs is arbitrary, capricious and contrary to its authority.

Response:

Staff has evaluated costs and found projected costs of compliance with the Tentative Order to be reasonable.  See our response to Berg & Berg Developers Comment 17 above for further discussion.

Western States Petroleum Association Comment 10:
The Regional Board is prohibited from specifying the “design, location, type of construction, or particular manner” for compliance with a Regional Board requirement or order.  Water Code § 13360(a). For RGOs, construction of structural treatment devices will be required to comply with the Tentative Order.  By requiring implementation of specified numeric design requirements to mitigate storm water runoff at RGOs, the Tentative Order violates Water Code Section 13360.

Response:

We disagree that the numeric design requirements violate the Water Code.  These requirements do not prescribe the methods of compliance.  Instead they establish criteria for compliance. The State Board addressed this issue in its precedential decision “In the Matter of the Petitions of the Cities of Bellflower, et al., the City of Arcadia, and Western States Petroleum Association,” State Board Water Quality Order: WQ-2000-011 (hereinafter, the “Bellflower decision”).  The State Board held that the “…design standards required by the Los Angeles Regional Board are objective criteria that developers must achieve in designing their BMPs.  The design standards are not separate BMPs.  The standards tell what magnitude of storm event the BMPs must be designed to treat or infiltrate.  They do not specify the BMPs that must be employed.” (Id. at page 12.)  The Board also stated that “[t]he addition of measurable standards for designing the BMPs provides additional guidance to developers and establishes a clear target for the development of the BMPs.”

Western States Petroleum Association Comment 11:
Since the proposed numerical design standards are not federally required and they will significantly affect the environment, the Regional Board must follow CEQA requirements if it wishes to adopt such standards.  Among other requirements, CEQA requires an environmental assessment of the reasonably foreseeable methods by which compliance will be achieved including an analysis of alternative means of compliance.  See 14 C.C.R. § 15187.
Response:

Please see the response to City of Campbell, et al., Legal Comment 13a above, and the response to Comment 5b in the September 6, 2001, Response to Comments.

Western States Petroleum Association Comment 12:
The Regional Board did not follow the requirements of the California Administrative Procedure Act (APA).  The APA applies because the Tentative Order requirements for RGOs are a standard of general application which meets the APA definition of a regulation.  See Government Code Section 11342.  Government Code Section 11352(b) does not exempt the Tentative Order from the APA because this provision only exempts required “waste discharge requirements and permits” and, as described above, the Tentative Order requirements exceed what is required by the Clean Water Act.  Therefore, the Regional Board’s adoption of the numeric design standards is a quasi-legislative action and the APA applies.

Response:

We disagree that the Tentative Order (1) constitutes a regulation as defined by the APA, and (2) exceeds what is required by the Clean Water Act.  The T.O. is proposed in order to implement the requirements of the federal statute that requires that the Regional Board address stormwater impacts by imposing standards on new development. The specific provisions of this T.O. are not dictated by, or a part of, any statewide standard or underground regulation.  Further response to this comment can be found in the September 6, 2001, Response to Comments, Comment 5a.
Western States Petroleum Association Comment 13:
The Tentative Order’s numeric design standards also constitute an unfunded mandate prohibited by the California Constitution.  See Cal. Constitution Art. 13B § 6.  Since the Tentative Order requirements exceed what is required by federal law, such limits are not “costs mandated by the federal government.”  Government Code Section 17513.  Consequently, since the numeric design standards do not qualify as a federal mandate, the Regional Board’s order is invalid because it does not provide for appropriate funding.
Response:

The requirements of the Tentative Order are not within the definition of “unfunded mandate” that would require reimbursement of costs under the California Constitution, because they are derived from the federal Clean Water Act, as opposed to State Law.  Because the T.O. would implement a federal requirement, rather than a State requirement, the T.O. is not an “unfunded mandate” by the State.  The State Water Resources Control Board (SWRCB) has previously determined in several circumstances that regional board orders are exempt from the requirement for reimbursement under the California Constitution.

Western States Petroleum Association Comment 14:

For all of these reasons, we would respectfully request that the Santa Clara NPDES Permit exclude RGOs from the SUSMP requirements, and instead, specify the Task Force BMP Guide as the appropriate BMP requirements for RGOs.

Response:

As stated in response to other WSPA Comments, we believe the Task Force BMP Guide is valuable, but it does not substitute for stormwater treatment BMPs.  Because RGOs represent a source of stormwater pollution and treatment BMPs are available, effective, and reasonable in cost, we do not find it appropriate to exclude RGOs from the Tentative Order.
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