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Two comment letters have been received for the Sonoma Valley County Sanitation District (SVCSD or District) Tentative Order, one from SVCSD, and one from Bay Area Clean Water Agencies (BACWA). Both comment letters were received on February 28, 2002. This response to comments responds to the SVCSD’s comments first and then BACWA’s. For brevity, some of the comments are summarized, and each response is given by the order presented.

I. Response to Sonoma Valley County Sanitation District Comments
Note: SVCSD’s comments are divided into three parts, and are numbered by the Regional Board Staff as, Part I – comments on the Tentative Order, Part II - comments on the Self-monitoring Program, and Part III – comments on the Draft Fact Sheet. The paragraphs in Part I and III have also been numbered, for the convenience to locating a comment.

SVCSD Comments on the Tentative Order (TO) and Board Staff Responses (Part I)

Comment 1 (#4, #5 and Part III, #9 ): apply freshwater criteria to the discharges to Ringstrom Bay and the Management Units 

The District is concerned that the Regional Board plans to apply saltwater criteria to discharges to Ringstrom Bay and the Management Units.  The application of effluent limits derived from the lower of the salt water and fresh water objectives in the Basin Plan is not appropriate for releases into the wetland management units and Ringstrom Bay.  The wetland management units and Ringstrom Bay are fresh water because their main inflow consists either of the District’s treated effluent during dry periods, or storm water runoff during wet periods.  The TO is wrong to apply the same objectives to releases to the wetland management units and Ringstrom Bay that it applies to discharges to Schell Slough, which the TO treats as estuarine.
Response 1

Applying estuarine effluent limitations is appropriate for Management Units 1 and 3, and Ringstrom Bay.  Board staff have consulted with Tom Huffman of the Department of Fish and Game (DFG), and have appropriately applied the Basin Plan, and other polices related to regulation of discharges to wetlands.  Ringstrom Bay supports estuarine habitat as it is muted tidal most of the year, meaning there is brackish water entering and leaving the unit with the tidal sequences.  The only time this brackish scenario is changed, is when the District has a “storage crunch” for their treated wastewater.  Then the tide gate is closed to isolate the Ringstrom Bay wetland, and it is filled with the treated wastewater.  The treated wastewater is held within the wetland, until the tide gate is open around November 1 (the beginning of the wet season).  MU1 and MU3 are managed as freshwater wetlands during the dry season, the tide gates are closed to isolate the wetlands and treated wastewater is occasionally discharged when the water levels are low in the wetlands. As described by Tom Huffman of DFG, in November the tidal gate is opened allowing flow into the tidal waters, the canal gates at these connection points are fitted with exterior flap gates that prevent any tidal water flows at high tides into MU1 and MU3, they only facilitate water to flow out of  MU1 and MU3 at lower tidal sequences.  This supports the Board staff’s position that MU1 and MU3 should be protective of not only the beneficial uses of the wetland, but of the beneficial uses of the downstream water bodies (e.g. Hudeman Slough) as well.

Comment 2 (#8): revised language on increased wet weather capacity 

Finding 8 states that the treatment plant can treat up to 8.0 million gallons per day (mgd) during the wet weather flow period.  In fact, treatment plant improvements have been made which allow the District to treat up to 16 mgd and treat and dispose of approximately 11 mgd in the wet weather flow period.  The District is currently developing an engineering analysis to demonstrate this, and will provide this analysis to the Regional Board as soon as it is completed.

Response 2

Board staff recognizes the District’s intentions to submit an engineering analysis and anti-degradation analysis to demonstrate an increased treatment capacity. Provision 6 in the Tentative Order establishes specific elements and schedule for the submittal.

Comment 3 (#9 and #10) – revise language on the discharge
(1). Finding 9 states that the District discharged average dry weather flows of 2.8 and 2.5 mgd in 2000 and 2001, respectively.  Technically, the District did not “discharge” these flows as discharge is defined in the defined in the TO, but “reclaimed” them.  These flows were reused for beneficial purposes (reclaimed) and were not discharged to water of the State or United States.  The District requests this finding be amended to reflect that the District did not discharge this flow.
(2). Also in Finding 9, there is a discussion of the actual dry weather flow being almost at plant capacity.  The District’s average dry weather flow has remained in the 2.5 to 2.8 mgd range since 1992.  The District requests the second sentence in Finding 9 be replaced with “Average dry weather flows have remained in this range since 1992.”    
Response 3

(1) The word “had” is used to replace “discharged”, since most of the dry weather flow is reclaimed, and the rest is discharged into Hudeman or Schell Slough. 

(2) Board staff disagrees with the District’s comment. The flow data from 1998-2001 show that the District had a dry weather flow of 3.0 mgd in 1998.

Comment 4 (#28) – revise language on the collection System overflows
Finding 30 states that collection system overflows are mainly a result of stoppages and excessive inflow and infiltration (I/I).  The results included in the District’s WWO Study Status Report No. 3 indicate that of the I/I related overflows, all of these events were likely for storms of 20-year or greater recurrence interval.  The District requests the last sentence of Finding 30 be modified to read: “These violations were mainly a result of stoppages and inflow and infiltration (I/I) during greater than 20-year storm events.”

Response 4

Board staff does not agree with the District’s comment. The WWO study report is under review by Board staff and has not yet been approved by the Executive Officer. To modify the finding the District needs to provide precipitation data and an analysis showing the past I/I overflows were merely caused by rainfalls during greater than 20-year storm events. 

Comment 5 (#31): - revise language on enforcement history

Finding 33 discusses an enforcement action taken by the Regional Board for violations occurring between January 1994 and July 1997.  The majority of these violations were due to settleable matter and total coliform exceedances.  As evidenced in the District’s annual self-monitoring reports, settleable matter and total coliform exceedances have been nearly eliminated since that time due to the District efforts and substantial plant improvements.  The District requests this finding be removed from the permit.  The information included in Finding 33 is dated and no longer seems relevant.

Response 5: 

Finding 33 will be deleted from the Tentative Order.

Comment 6 (#33 and #66) – revise language “in the vicinity” 
The beneficial uses of Sonoma Creek and San Pablo Bay are listed in Findings 39 and 40. Sonoma Creek is approximately 10 miles downstream of the District’s discharge.  San Pablo Bay is approximately 12 miles downstream of the District’s discharge. The District does not consider these two water bodies to be “in the vicinity” of its discharge and requests that this language be changed to indicate the respective distances between Sonoma Creek or San Pablo Bay and the District’s discharge.  In fact, there are no designated beneficial uses identified for any of the District’s receiving waters. In fact, many of the beneficial uses listed in the Basin Plan for Sonoma Creek do not even occur in the reaches of Sonoma Creek, which are downstream of the District’s discharge. 

Response 6:  

“In the vicinity” does not preclude a physical distance of 10 or 12 miles; more specifically, the Sonoma Creek and San Pablo Bay are the major downstream water bodies of the discharge with designated beneficial uses in the Basin Plan. Also see Response 7 below. 

Comment 7 (#34 and #66): application of the lower of the freshwater and saltwater criteria to the discharges to sloughs 

SVCSD contests the use of the lower of marine and fresh water quality objectives to the discharges to Schell and Hudeman Sloughs to be inappropriate, since both sloughs are not listed having estuarine beneficial use; SVCSD believes that a receiving water must be both tidally influenced and designated as supporting estuarine beneficial use to apply the lower of the marine and fresh water objectives. 


Response 7: 

The District misinterprets the Basin Plan.  

In the Basin Plan, freshwater is “[w]aters both outside the zone of tidal influence and with salinities lower than 5 parts per thousand (ppt) at least 75 percent of the time in a normal water year.” Marine waters are “[w]aters with salinities greater than 5 parts per thousand at least 75 percent of the time in a normal water year” (BP, page 4-13). In the CTR definition, the freshwater is “[w]aters in which the salinity is equal to or less than 1 parts per thousand or more of the time”, and saltwater is “[w]aters in which the salinity is equal to or greater than 10 parts per thousand 95% or more of the time”. 

The receiving waters for the District, Schell Slough and Hudeman Slough, are tidally influenced with freshwater input during the rainy season, they both have tide gates upstream of the discharge points. In addition, the salinity data provided by the District show that monthly average salinities for a three-year period (1998-2000) for Schell Slough range from approximately 0.4 ppt to 7 ppt for the months of November to April. Based on the Basin Plan and CTR criteria, the receiving waters are classified in between freshwater and saltwater. They are estuarine.

In Basin Plan (page 4-13), under the title “ Fresh Water vs. Marine Water”, it states,“ [f]or discharges to waters with salinities in between these two categories or to tidally influenced fresh waters that support estuarine beneficial uses, effluent limitations shall be the lower of the marine or freshwater effluent limitation, …” Similar statement can also be found in the CTR: 40 CFR. 131 (page 31718 of the Federal Register, May 18, 2000).

The Basin Plan does not list specific beneficial uses for all tributaries (e.g. Schell Slough and Hudeman Slough) within this Region.  However the Basin Plan allows the Board to apply the tributary rule as stated below to prescribe beneficial uses for all water bodies within this Region.   Basin Plan (page 2-5) states: “[t]he Beneficial uses of any specifically identified water body generally apply to all its tributaries. In some cases a beneficial use may not be applicable to the entire water body of water, …. In these cases, the Regional Board’s judgment regarding water quality control measures necessary to protect beneficial uses will be applied.” Accordingly, part or all of the designated beneficial uses listed in Table 2-6 of the Basin Plan (page 2-21 and 2-23) for San Pablo Bay and Sonoma Creek are potential or existing beneficial uses for Schell and Hudeman Sloughs. 

Therefore, it is appropriate to apply the lower of the saltwater and freshwater objectives to the discharges of the District because (1) the salinity data provided by the District proves that Schell Slough and Hudeman Slough are estuarine (the salinity ranges from 0.4 ppt to 7 ppt), (2) as per the Basin Plan tributary rule, Schell Slough and Hudeman Slough support the estuarine beneficial use.

Comment 8 (#35): Minimum hardness

SVCSD opposes the use of 67mg/L as CaCO3 as the receiving water background hardness to calculate the hardness-dependent water quality objectives, and expresses the concern that the Regional Board will use the lowest observed hardness value to calculate WQOs for other constituents for future permits . 

Response 8:

At this time, Board staff has a limited data set to determine the appropriate hardness value. As stated by the District, hardness ranged from 67-829 mg/L as CaCO3.  No trends or patterns were observed in the data set to justify an alternate hardness value than 67 mg/l with strong confidence, Therefore, Board staff selected the lowest observed hardness value 67 mg/L, since this value provides the most protective WQOs. As more hardness data is provided by the District, Board staff will analyze the data and might derive a more representative hardness value for the receiving water. This approach is consistent with other permits (i.e., City of San Jose and City of Calistoga) the Board has adopted.

Comment 9 (#37): Ambient background data

 (1) SVCSD contests the use of sampling data from Station C-7 as the background data to perform RPA.  The District does not agree that data from its sampling station C-7 should necessary be called “ambient background” information, and thinks this station can be influenced by the discharge of the District.
(2)  The District further argues that this is also a complete departure from the RPA negotiated as part settlement agreement between the SWRCB, Regional Board and the District, because when the negotiation of the settlement agreement started, data from RMP stations were used to analyze the RP, and the C-7 data was already there. 

Response 9: 

(1)  The Board staff has determined that using C-7 (Second Napa Slough at confluence with Third Napa Slough) as appropriate ambient background station for the receiving water of this Order for the following reasons:

a. Using data from Station C-7 meets the conditions in the SIP describing how to choose appropriate background data, which directs “[i]dentify all available, applicable ambient background data for the pollutant in accordance with section 1.2. If possible, preference should be given to ambient water column concentrations measured immediately upstream or near the discharge, but not within an allowed mixing zone for the discharge” (SIP, page 16). The Board staff has selected C-7 because no upstream data is available, C-7 is near the discharge and far enough in the downstream to be out of the mixing zone.

b. C-7 is located just downstream from the confluence of Schell Slough and Hudeman Slough, therefore, represents both receiving waters of the discharges. Other sampling locations (CS-3, CS-5 and CS-6) are upstream of the confluence and are more likely to be within the mixing zone than C-7. 

c. The use of data from C-7 is the best available information at this time. As more data, including data from more appropriate ambient sampling stations, e.g. upstream stations, become available, Board staff will re-evaluate the RP with new background data. 

d. As stated above, the Board staff finds that C-7 is better representative of the receiving water of the District than the RMP stations; the Board staff has already rejected the requests by the District of using RMP stations as their background stations after the Settlement Agreement was signed.  

(2)  At the time the settlement agreement was reached, it was Board staff’s oversight to allow the use of the RMP stations at Yerba Buena and Richardson Bay stations as the ambient background stations for the District.  These two stations are clearly marine stations while the District’s receiving water is clearly estuarine.  In response to the Regional Board’s August 6, 2001 Letter requiring dischargers to develop receiving water study plan, the District maintains that the marine stations are appropriate ambient background stations for its discharges without adequate justification. Due to the reasons stated above, the Board staff has chosen to use the data from C-7 to perform the RP.

Comment 10 (#38-#41): TMDL list and the permit requirements 
Finding 58 notes that “[t]he receiving waters for the discharges from the treatment plant are not listed as impaired;” and “[t]he extent to which the Discharger is contributing to downstream impairment in San Pablo Bay has to be evaluated on a pollutant-by-pollutant basis.”  The District argues that the TO, however, appears to rely on the fact that “the receiving waters” – meaning San Pablo Bay – “are impaired” to justify the following provisions:

(a)
monitoring for dioxins and furans (Finding 88.b. and Fact Sheet, page 18,);

(b)
participation in a study to lower the detection limit for dieldrin (Finding 92.d.);

(c)
monitoring of dioxins and furans (Finding 105); 

(d)
optional mass offset (Finding 106 and Fact Sheet, page 17);

(e)
mercury mass limits (TO pages 32-33; Fact Sheet, page 14, “Mercury”); 

(f)
mercury mass trigger (TO page 33); and

(g)    site-specific objective and TMDL status review (Provision F.17).

Response 10: 

Not all the provisions described above are required due to the impairment of San Pablo Bay.  However, the provisions that are included in the TO due to the impairment of San Pablo Bay are supported by the Napa Remand Order WQ 2001-16, and other Regional Board policies and regulations.

(a) & (c) Monitoring for dioxins and furans is required by the SIP (page 28), “[w]hether or not an effluent limitation is required for 2,37,8-TCDD in accordance with section 1.3 of this Policy, each RWQCB shall require (as described below) major and minor POTW and industrial dischargers in its region to conduct effluent monitoring for the 2,3,7,8-TCDD congeners. The purpose of the monitoring is to assess the presence and amounts of the congeners being discharged into inland surface waters, enclosed bays, and estuaries for the development of a strategy to control these chemicals in a future multi-media approach”.

(b) The optional study to lower the detection limit for dieldrin is based on the fact that dieldrin has been determined to have reasonable potential (RP) to cause or contribute to the excursion of the water quality objectives of the receiving water (MEC>WQO) in the District’s effluent.

(d) This optional study (Mass Offset) allows flexibility to the discharger when complying with mass limits.  

(e) Mercury mass limit and (f) mass trigger are based on the following basis (Napa Remand Order, page 18-22):

1. The mercury in the District’s effluent has been determined to have reasonable potential (RP) to cause or contribute to the excursion of the water quality objectives of the receiving water  (MEC>WQO); mercury is bioaccumlative and persistent, thus the toxicity is typically associated more closely to mass than concentration. 

2. The San Pablo Bay, downstream of the District’s discharge, is impaired by mercury due to high mercury concentrations in the sediment and fish tissue; there is no evidence to show that the mercury discharged by the District is taken out of the hydrologic system, by processes such as evaporation before reaching San Pablo Bay  

3. Even though the District’s receiving water is not listed as impaired by mercury, it does not necessarily mean that the water has assimilative capacity for it; 

4. The Regional Board has the discretion to include the mass limit;

5. The Regional Board only imposed interim mass limit based on the current treatment plant’s performance instead a final water quality based mass limit; the final limit will be based on a TMDL list. The interim mass limit is calculated to credit the District for its reclamation efforts;

6. The mass trigger is calculated based on the actual loading, exceedance of which is not a permit limit violation.  Exceedance of the mass trigger will trigger the District to initiate broader activities to control mercury mass loading, including reducing inflow and infiltration (I/I), increasing reclamation, etc. The Statement of Decision for the petition filed by BayKeepers to the State Water Resources Control Board  (Case No. SCV-224482) also supports the imposing mass trigger in addition to mass limit.
(g) Site-specific objective and TMDL status review

The site-specific objective requirement is from 40 CFR Part 131.B.4. “[t]he State has the discretion to develop site-specific criteria when appropriate e.g. when statewide criteria appear over-or under-protective of designated uses”. Therefore, this study could provide a relief of the waste discharge requirement if the national or statewide objective is overly protective. The SSO studies are for the development of more appropriate saltwater water quality objectives in the North Bay for copper, nickel and cyanide.  The District will benefit from having more relaxed saltwater water quality critiera when performing the RPA. The SSOs will replace the existing saltwater objectives used in comparison with the applicable freshwater objectives.  The lower of the two will then be used in reasonable potential analysis and other steps that might follow the RPA.

The District is only required to participate in the group efforts to facilitate the TMDL developments for those constituents in their effluent with RP. Only through this TMDL development process, will the extent to which the District is contributing to downstream impairment in San Pablo Bay can be evaluated on a pollutant-by-pollutant basis. 

Comment 11 (#43): revise language about RMP

The District requests  that the last sentence in Finding 63.b. be removed, in light of the fact that the District is not receiving benefit from its participation in the RMP (RMP data is now not considered representative of the District’s receiving water quality, and was not used by Regional Board staff in the RPA) and the District is not being allowed to participate in the regional receiving water sampling and analysis program being performed as requested by the Regional Board.

Response 11:

The last sentence in 63.b has been edited as “To ensure timely development of TMDLs, the Board intends to supplement these resources by allocating development costs among dischargers through appropriate funding mechanisms.” 

Comment 12 (#45): revise language on hardness 

(1)  Finding 69 refers to a hardness of 67 mg/L being used in the RPA.  Pursuant to the District’s comments on Finding 53, the District does not agree with the use of the lowest observed hardness (67 mg/L) to determine water quality objectives. 

(2)  The District requests that the first sentence in Finding 69.a. be modified to read: “…which has been adjusted for pH, hardness (a hardness of 67 mg/L as CaCO3 is being used for specific pollutants, as specified in the settlement agreement), and…”

Response 12

(1). See Response 8 above. 

(2). The sentence has been revised to read as “which has been adjusted for pH, hardness, and translator data, if appropriate”. The reference to 67 mg/L is removed since this is more appropriate under the title of “General Basis”. 

Comment 13 (#48 and #49): applicability of group studies

(1)  The submittal date for the final report for the cyanide study being conducted as an on-going group effort is not consistent throughout the TO and Fact Sheet.  The District requests that this be made consistent.  This date appears in (at least) Finding 75, Finding 89, and Provision F.2. of the TO and on page 15 of the Fact Sheet

(2)  SVCSD expresses its concerns about various requirements or references to requirements in the TO for which the District must participate in group and/or regional efforts to conduct studies and submit reports (Finding 75 and 89). The District is concerned about its ability to comply with reporting requirements when the District is not  in control of the effort being conducted. It also concerns the applicability of the efforts to the District. Provision F.17 requires the District to participate in the TMDL and TMDL-listed SSO studies.  The Regional Board should expressly state in the permit that these studies will apply to the District or delete the provision.

Response 13

(1) Comment noted. The date for submittal of the cyanide SSO study final report is June 30, 2003, the revised Tentative Order reflects this requested change. Furthermore, the provision is clearly written to reflect that the cyanide SSO study is a discharger-funded group effort.

(2) Board staff is aware that the deadlines imposed for the submittal of documents generated by a group-effort may be out the direct control of the District.  Nonetheless, the District along with all the other dischargers participating in the group effort will be held responsible for meeting all the deadlines specified in their respective permits. Board staff strongly encourages the District to actively participate in the group studies and as a whole the dischargers should submit detailed status reports so justification for requesting an extension for the submittal of a report is well documented.  Provision 17, 303(d)-listed Pollutants Site-Specific Objective and TMDL Status Review is applicable to the District.  The SSO studies are for the development of more appropriate saltwater water quality objectives in the North Bay for copper, nickel and cyanide.  The District will benefit from having more relaxed saltwater water quality critiera when performing the RPA. The SSOs will replace the existing saltwater objectives used in comparison with the applicable freshwater objectives.  The lower of the two will then be used in reasonable potential analysis and other steps that might follow the RPA.  For mercury and dieldrin, the District was given interim limits because of the infeasibility of the District to comply with final limits, the granting of the interim limits is contingent on several conditions, one of which is a requirement for the District to participate in the development of TMDLs for these pollutants.  
Comment 14 (#51): detection limit for dieldrin

Finding 80 states the District will continue to monitor for other organics using analytical methods that provide the “best feasible” detection limits.  The District has an on-going concern that only EPA approved methods for wastewater be used.  The District requests that if this is the intent of the Regional Board, that this phrase read: “…provide the best feasible, EPA approved detection limits.”

Response 14

Finding 80 discusses the general concern with the data set for organics.  In most cases the detection limits are higher than the water quality objectives. In these circumstances, an RPA cannot be conducted.  The Regional Board encourages the District to use methods that can generate the best feasible detection limits, so this data can be used to conduct a more thorough RPA during the next permit reissuance.  The SIP (page 3) states the Regional Board shall use all available data, valid, relevant, representative data and information, as determined by the RWQCB.” when performing an RPA.  The requirement for EPA approved methods (minimum levels, MLs) are required by the SIP section 2.1, Reporting Requirements (page 23-25), when determining compliance with effluent limits.  
Comment 15 (#55): mercury mass trigger 

(1) SVCSD believes that the data used to calculate mass limits and trigger are based on data from March 1998 to August 2001, and should be modified accordingly.

(2) The SVCSD asks for the legal authority to support the adoption of a mercury mass trigger, otherwise, drop this requirement.

Response 15

(1) The mass trigger was calculated using flow and concentration data from February 1998 to August 2001 to generate a mass trigger value of 0.018 kg/month.  This is based on the Settlement Agreement for the calculation of mass limit.

(2) See Response 10.

Comment 16 (#57 and #60): narrative vs. numeric WQOs for TBT and dioxins

 The SVCSD believes that the Regional Board has no legal authority to interpret narrative water quality objectives as equal to numeric water quality objectives (dioxins and tributyltin). The District believes that narrative water quality objectives can be interpreted by the Regional Board (to develop a numeric water quality objective) for subsequent use in a reasonable potential analysis.  

Response 16

Water Code section 13241 was designed for establishing objectives for inclusion into water quality control plans (Basin Plans), and through section 13263, for establishing limitations in permits where objectives were still lacking in many Basin Plans during the early days of the program.  Section 13263 is construed to apply now only where the limitation imposed is outside the scope of the Basin Plan.  (See, e.g., Hampson v. Superior Court (1977) 67 Cal.App.3d 472, 481; City of Palo Alto, WQ 94-8; Pacific Gas & Electric, WQ 77-10; and Rancho Caballero, WQ 73-4.) When a discharger’s effluent has reasonable potential for a certain pollutant, the Board is required to use promulgated water quality standards when objectives in Basin Plans are absent, or the best information available, so there is no legal requirement for the Board to conduct an economic analysis.

For these reasons, the considerations in 13241 were not necessary when reissuing this permit.  If the discharger had provided economic information to staff during the several months of permit writing negotiations, then staff would definitely have considered this information.  However, no such economic information was provided at that time or any time since.

Comment 17 (#60) TBT detection limit and objective

(1). SVCSD concerns that the current analytical techniques for TBT cannot reliably detect TBT at 0.01 ug/L (WQOs) if there is matrix interference.

(2). The District also concerns about the Regional Board’s interpretation of the tributyltin objective to a numerical water quality objective based on best professional judgment.  

(3). The District also requests that the description of the interim limit for tributyltin in the last sentence of Finding 90.b. be specified as an interim “monthly” limit.

Response 17

(1) The TBT data submitted by the District for the past three years has been consistently at the detection limit of 0.002 ug/L.  If the District, when analyzing samples for TBT, encounters matrix inference, Board staff will take this into account when determining compliance with the interim monthly limit.  However based on the past three years of data, a problem with matrix interference seems very insignificant.  

(2) See Response 16 above. 

(3) Comment noted, the revised Tentative Order reflects this requested change.

Comment 18 (#61): dieldrin detection limit

(1) The District requests the requirement to participate in the TMDL process for dieldrin and the study to participate in the lowering of detection limits for dieldrin be removed.

(2) The District is also concerned about the concept of “increasing sample volumes to lower the detection limit” for dieldrin.  The District would like an explanation from the Regional Board describing how increasing the sample volumes will allow the laboratory equipment to “see” down to a lower detection limit. 

Response 18

(1) The District contends they are not contributing to the impairment of the San Pablo Bay by dieldrin.  The Napa Remand  (page 27) supports the Regional Board position on this argument, although the Napa remand specifically discusses the bioaccumulative pollutant of mercury, the same applies to the bioaccumulative pollutant of dieldrin.  The Napa remand order states “[T]he District’s mass mercury discharger to Napa River can exacerbate the identified impairment of San Pablo Bay.  San Pablo Bay downstream of the discharge is impaired by mercury due to high mercury concentrations in the sediment and fish tissue; there is no evidence to show that the mercury discharged by the District is taken out of the hydrologic system, by processes such as evaporation before reaching San Pablo Bay.  Absent this evidence, the Board assumes that it reaches the bay either through sediment transport or in the water column. In addition the word “shall participate” will be replaced with “may participate”, this study to investigate methods to lower the detection limit for dieldrin is optional.

(2) Commonly a one-liter sample is used to pass through an adsorption column.  The practice is to use a much larger sample volume to increase the mass of the pollutant that passes through the adsorption column. As a result, the equipment will be able to give more precise reading of the pollutant, thus lowering the detection limit.

Comment 19 (#63): objective third Party 

Finding 100 states that Regional Board staff intends to work with the District and other POTWs to identify the appropriate third party to establish model pollution prevention programs, and review program proposals and reports for adequacy.  The District is concerned about the feasibility and appropriateness of this.  The District does not believe the Regional Board can delegate its responsibilities to an objective third party and requests information regarding its authority to do so.  Also, the District reserves the right to object to the third party selected pursuant to Finding 100.

Response 19

Board staff is aware of the District’s concerns regarding the objective third party review of the pollution prevention programs.  The intent of the objective third party is not to delegate our authority or to create another regulatory layer.  The intent of the objective third party review is to develop model programs and to level the playing field in implementing pollution prevention measures.   Board staff are open to a stakeholder process in establishing pollution prevention programs and in increasing accountability in implementing the programs.  All stakeholders will benefit from an effective and equally proactive approach to pollution prevention.  

Comment 20 (#64): BOD and TSS sampling frequency

The District asks to reduce the sampling frequency for BOD and TSS (influent and effluent) from 5 times per week to 3 times a week.  The District, by reviewing the SMP of other POTWs adopted recently, has determined the sampling frequency for BOD and TSS varied from permit to permit.   The District has not had a single violation for BOD and TSS for the past 36 months. The Distrirct argues that past plant performance should be considered in making this decision to reduce sampling frequency. 

Response 21:

To be consistent with the previous permit, the Board staff has agreed to reduce the BOD sampling frequency from 5 times a week to 3 times a week.  For solids analysis, Board staff has reduced the settleable matter sampling frequency from daily to monthly.  To compensate for the reduced solids data from the daily analysis of settleable matter, Board staff increased the sampling frequency of TSS from 3 times a week to 5 times a week.   Board staff recognizes the District’s consistent compliance with the technology-based limits of BOD and TSS.  In honor of this recognition, Board staff has maintained the minimal sampling of BOD, and decreased the settlable matter sampling frequency from daily to monthly.   

Comment 21 (#67): revise storm water findings

 SVCSD requests removing Findings 112, 113 and 114 regarding the storm water discharge at the wastewater treatment plant, since all of the stormwater captured within the District’s treatment plant storm drain system is directed to the headworks of the plant and treated to the standards contained in the District’s permit.  

Response 21:

The three findings are inherited from the 1998 permit. Upon discussions with the District, Board staff has determined the practices of the District have changed since the previous permit. If all of the stormwater captured within the District’s treatment plant storm drain system is directed to the headworks and treated, then the District is not subject to the General Storm Water Permit. Finding 113 was revised to reflect this requested change, and Finding 114 was removed. The revised language is the standard permit language used by the Regional Board for POTWs with similar practices.

Comment 22 (#69): revise language 

The second sentence of Discharge Prohibition A.3. includes the phrase “for example during periods of high weather flow.”  The District is concerned that the inclusion of this language may limit the District’s future operation by limiting bypassing of treatment plant units to this reason.  The District requests that this phrase be removed from the TO prior to finalization.

Response 22

The phrase has been revised to read as: “for example, but not limited to, during periods of high weather flow” to more specifically show that this is only an example of one of the situations.

Comment 23 (#73- #76) mercury mass limit

(1). The discussion of the interim mercury mass emission limit (B.8.a.) states that the interim mass emission limit was determined with data from February 1998 through August 2001.  The District believes the data used was from March 1998 through August 2001 and requests that this be corrected.  

(2). The District also requests that the word “interim” be inserted in the first sentence of this discussion before the word “mass” to clarify that the mass emission limit for mercury is an interim limit.

(3). The discussion of the mercury mass trigger (B.8.b.) refers to compliance during the discharge season only.  The District requests that the reference to compliance be removed, as the trigger is not an enforceable emission limit.  

(4). The District also requests that the term “discharge season” be changed to “November through April” for clarity and to avoid potential future confusion.  

(5). Clarify the how to calculate mass load for mass limit and mass trigger calculation in 8.B.d.

(6). The District would like an explanation with regards to exception referred to in the last sentence of the last of section B.8.b.  The permit should state the bases for an exception to the rule are and how they are met.

Response 23

(1)  See Response 15 above.

(2) Comment noted, the revised Tentative Order reflects the requested change.

(3)  If the mass trigger is exceeded,  Provision F.14 will be activated. Failure to initiate and complete those activities is considered a violation of the permit condition.  However, in the context of mandatory minimum penalties  (Sections 13385 (h) and (i)), the mass trigger exceedance will not be considered a permit limit violation.  Board staff will clarify this point under B.8.b.
(4) Comment noted, the revised Tentative Order reflects the requested change.

(5)  B.8.d. will be modified to explicitly state that the mass loading should be calculated using the method in B.8.c.

(6)  The permit reads as: “The Clean Water Act’s anti-backsliding rule, Section 402(o), indicates that this Order may be modified to include a less stringent requirement following completion of the TMDL and WLA, if the requirements for an exception to the rule are met.”  The specific exception in 402(o) referenced in the permit is cited below.

CWA section 402(o)(2)(B), “[I]nformation is available which are not available at the time of permit reissuance (other than revised regulations, guidance, or test methods) and which would have justified the application of a less stringent effluent limitation at the time of permit issuance” “[s]ubparagraph (B) shall not apply to any revised waste load allocations or any alterative grounds for translating water quality standards into effluent limitations, except where the cumulative effect of such revised allocations results in a decrease in the amount of pollutants discharged into the concerned waters, and such revised allocations are not the result of a discharger eliminating or substantially reducing its discharge of pollutants due to complying with the requirements of this chapter or for reasons otherwise unrelated to water quality.”

Comment 24 (#78): beneficial uses of the wetlands and effluent limits

SVCSD argues that the Regional Board should designate beneficial uses to wetlands MU1, MU3 and Ringstrom Bay, before applying effluent limitations on the discharges to these wetland areas. (Section B.9.)

Response 24

As described in Findings 15-22 of the TO, the wetlands have numerous beneficial uses, one of which is habitat for various waterfowl. The TO findings will be amended to include a discussion of beneficial uses for the wetlands including Management Units 1 and 3 and Ringstrom Bay.  The Basin Plan (page 4-50) states “…because of the large number of small and non-contiguous wetlands with the region, it will probably not be practicable to specify beneficial uses for every wetland areas.  Therefore, beneficial uses will frequently be specified as needed for a particular site.”   Furthermore beneficial uses for MU 1 and 3 are supported by Resolution No. 94-086, Policy on the Use of Wastewater to Create, Restore, and/or Enhance Wetlands.  This resolution allows the discharge of treated wastewater to wetlands if there is a net environmental benefit derived as a result of the discharge.  In other words, for the District to discharge to the wetlands, it must be shown, at a minimum the wetlands are enhanced and the beneficial uses are protected.  To ensure the protection of the beneficial uses of these wetlands, Board staff has included effluent limitations to the discharge from the reclamation ponds (R1 and R2) to the wetlands (MU1, MU3, and Ringstrom Bay).

The effluent limitations are based on the lower of freshwater and saltwater objectives to protect the most sensitive beneficial use, in this case it is estuarine habitat.  This is appropriate for MU1, MU3, and Ringstrom Bay.  Board staff have consulted with Tom Huffman of the Department of Fish and Game, and have appropriately applied the Basin Plan, and other polices related to regulation of discharges to wetlands.  Ringstrom Bay supports estuarine habitat as it is muted tidal most of the year, meaning there is brackish water entering and leaving the unit with the tidal sequences.  The only time this brackish scenario is changed, is when the District has a “storage crunch” for their treated wastewater.  Then the tide gate is closed to isolate the Ringstrom Bay wetland, and it is filled with the treated wastewater.  The treated wastewater is held within the wetland, until the tide gate is open around November 1 (the beginning of the wet season).  MU1 and MU3 are managed as freshwater wetlands during the dry season, the tide gates are closed to isolate the wetlands and treated wastewater is occasionally discharged into the wetlands when the water levels are low in the wetlands.  As described by Tom Huffman of DFG, in November the tidal gate is opened allowing flow into Hudeman Slough, an estuarine water body. The tide gates at these connection points are fitted with exterior flap gates that prevent any tidal water flows at high tides into MU1 and MU3, they only facilitate water to flow out of MU1 and MU3 at lower tidal sequence.  This supports the Board staff position that MU 1 and MU3 should be protected for not only the beneficial uses of the wetland, but for the beneficial uses of the downstream estuarine water bodies (e.g., Hudeman Slough) as well.  Furthermore, there has been no biological and/or physical evidence provided to support the District’s contention that MU1 and MU3 do not have the existing or potential beneficial use of estuarine habitat.  If the District provides the Board with biological data (benthic study, vegetation study, soil data, etc.) and physical (flow data within wetland, salinity data, etc) to support the position that MU1 and MU3 do not have either the existing or the potential to support estuarine habitat, the beneficial uses of the wetlands can be modified, and the effluent limits can be modified accordingly.  If the Board were to establish freshwater limits, it would not result in any changes to the proposed interim limits in the Tentative Order because they are performance-based limits. 

Comment 25 (#79): compliance methods for  discharge to wetlands and Ringstrom Bay

 SVCSD requests to clarify the methods for determining compliance with effluent limitations when discharging to MU 1, MU3, and Ringstrom Bay, as described in B.9. Questions asked for clarity by the District and responses from the Regional Board are as follows:

Response 25

1. Will compliance be based on averaging all data points or monthly averages?

Response: Compliance will be based on averaging the monthly averages. 

2.  If there is an effluent limitation violation based on averaging, will the violation only cover the days of discharge?

Response: Yes.

3.   If the District holds reclaimed water over in its storage ponds through the winter so that water from two different dry weather seasons is commingled, how will compliance with effluent limitations be determined?  The District interprets 9a to mean that every May, the composite starts anew.

 Response: Is this a projected situation or a practice of the District? As it was explained to Board staff by the District, the ponds (R1 and R2) are emptied out annually at the beginning of the wet season; therefore the scenario described could never result.  The District interprets 9a correctly; that every May the composite starts anew, this is Board staff’s understanding of the management of the storage ponds, R1 and R2.

4. If the District’s first discharge to MU1 or MU3 is in mid-August, is all of the data for August used to determine compliance, or only part of the data?

Response: When discharges to MU1 or MU3 occur, all the data, starting from the first date that the diversion of treated effluent to R1 and R2, to the end date of the discharge event shall be averaged to determine compliance. 


5.  If water is discharged to more than one discharge location and a violation occurs, will the violation be counted for each location, resulting in multiple violations for the same water?
      Response:   Compliance monitoring is performed before the treated wastewater is stored in R1 and R2.  Compliance determination is assessed only when the treated wastewater is discharged to MU1, MU3, and/or Ringstrom Bay. The number of discharge locations will not be considered when assessing compliance.  For example, if the effluent limit is exceeded when the District discharges from R1 to MU1 and Ringstrom Bay, the number of violations will be based on how many discharge events and days of each event the discharge occurred, and will not be multiplied by number of locations for the same water. 

6. If there is a violation for water discharged to MU1, MU3, or Ringstrom Bay and, later, that water is discharged to Hudeman Slough or Schell Slough, is the violation counted again?

      Response: Violations are assessed as the effluent is discharged into the first receiving water body (wetlands), violations are not assessed again as the water exits the wetlands and flows to downstream water bodies.   

7. If water from the District’s storage reservoirs is commingled with effluent from the treatment plant at the District’s Schell Slough outfall, how is compliance determined?  

Response: Effluent limits are applied to the discharge of treated wastewater at the Schell Slough outfall in the wet season, and effluent limits are applied to the discharge of treated wastewater before it enters R1 and R2, during the dry season.  If water from the District’s storage reservoirs is commingled with the effluent from the treatment plant at the Schell Slough outfall, compliance is determined at the Schell Slough outfall.

8. The District requests the opportunity to propose a different method of determining compliance with effluent limitations for discharges to MU1, MU3 and Ringstrom Bay if, at some time in the future, the District has the ability to meter flows in its reclamation system more closely.  The District has no specific proposal to provide at this time.

Response: The Regional Board encourages the District to propose and refine the averaging method to yield better estimates of the concentration of pollutants in the discharge from the reclamation ponds to MU1, MU3, and Ringstrom Bay.
Comment 26 (#86): receiving water study

(1) The District objects to inclusion of the requirement to perform an ambient receiving water study on its own in Provision F.4. of the TO;

(2)  SVCSD believes the request for information violates the 2001 amendments to the Water Code, for not providing “written explanation with regard to the need for reports, and shall identify the evidence that supports requiring that person to provide the reports.”

Response 26

(1)  The Board staff has evaluated the request by the District to participate in the group-effort to obtain ambient background data for San Francisco Bay. Board staff has reviewed the salinity data submitted by the District, and found that RMP stations located in the Bay are not representative of the receiving water of their shallow water discharge. Therefore, the District is required to perform an ambient receiving water study on its own as described in Provision F.4. of the TO;

(2) This request for technical information does not violate 2001 amendments to the Water Code. The request for ambient background data is made by the 13267 letter dated August 6, 2001, and repeated again as Provision F.4 in this TO. The August 6, 2001 letter contains information to support the requirement for performing the study. As stated in the letter, under the section “Purpose and Basis for Requirement”, 

       “ [t]he necessity for these studies comes from new regulations promulgated last year by the State Water Resources Control Board.  The purpose of this requirement is to provide discharge and receiving water data that are sufficient for the Regional Board to:

1. Determine if water quality-based effluent limitations for priority pollutants are required;

2. Calculate effluent limitations (including interim performance based limits), if required; and

3. Determine if immediate compliance is feasible.”
Comment 27 (#89): dry weather capacity study

The District requires more time to submit report as required by Provision F.6. to March 31, 2004, and requires a clarification of the second and third bullet items. They also think that antidegradation analysis is not necessary since the increase of flow do not include any additional discharges.

Response 27

The request for more time to submit the report has been granted. The second bullet requires an antidegradation analysis. The antidegradation analysis will evaluate the impacts to the receiving water as the capacity increases.  If the District believes anti-degradation analysis is not necessary, it would be prudent for the District to provide justification sooner than the revised deadline to allow Board staff to review and comment, if necessary.  

Comment 28 (#92): source control

Provision F.10.(source control program) refers to a Board Order which is not cited in the provision.  The District requests this reference be removed.  This particular provision was in the District’s previous permit and there has been frequent confusion between District staff and Regional Board staff with regards to the requirements of the provision.  The District requests clarification about how the “substantive requirements” contained in the federal regulations cited apply to the District.  Is the District’s Pollution Prevention/Source Control Program in compliance with this provision now?

Response 28:

A pretreatment program is required when a POTW has certain industrial type influent (e.g. plating shops, solvent recycling, etc.).  However POTWs can be exempt from the pretreatment program if they discharge less than 5 mgd.  Although the District has industrial type influent coming into the treatment plant, the District falls under this exemption.  Thereby the Board staff is requiring substantive requirements of the pretreatment regulations be met.  Substantive requirements include establishing a legal basis (e.g. adoption of local limits)  to persue sources that can adversely affect (1) the treatment plant, or (2) the ability of the District to comply with the effluent limitations in this Tentative Order.  Board staff encourages a cost-effective approach to meeting these substantive requirements.  The pollution prevention activities mostly focus on domestic and commercial sources, whereas the pretreatment program focuses on industrial sources.  Board staff encourages the District to combine the requirements in Provision 10. Source Control with the requirements in Provision 5. Pollution Prevention Program to conduct a complete source control program targeting all types of sources, including domestic, commercial, and industrial.

Comment 29 (#95): facility management report

The District already submits regular reports to the Regional Board regarding facility’s management in accordance with an Notice of Violation received from the Regional Board in April of 1999.  The District would like confirmation that it will not be required to submit separate reports on the same subject.

Response 29: 

The District is not required to submit separate reports on the same subject. The report shall be submitted in accordance with the requirements of this Order. 

Comment 30 (#97): expiration date of the Permit

The expiration date included in Provision F.23. on page 51 of the TO states that the order will expire on February 28, 2007.  The District believes the expiration date should be five years from the effective date of the permit.  The District requests this date be changed to March 31, 2007.

Response 30: 

The expiration date is set on February 28, 2007 for a specific reason. With the effective date begins on April 1, 2002, this permit will last only 4 years and 11 months.  If the permit expires in five years, Board staff is required to include final effluent limits along with the interim limits.  To avoid the inclusion of final limits in this permit, Board staff deliberately set the permit life for 4 years and 11 months.  The regulations allow the Board staff to limit the permit life to 4 years and 11 months, as stated in 40 CFR 122.46 (a) “[N]PDES permits shall be effective for a fixed term not to exceed 5 years.”  The SIP allows the final limits be in the findings if the compliance schedule is beyond the life of the permit. 

Comment 31 (#98): anti-backsliding and non-impaired water bodies

The TO states in a number of places that the TO or some other action will comply with anti-backsliding rules.  The TO, however, ignores the fact that the Clean Water Act’s anti-backsliding provisions do not apply to discharges to waters that are not on the 303(d) list as long as changes in those discharges do not violate anti-degradation.  The State Water Resources Control Board explicitly adopted that interpretation in the Napa remand order.  The Regional Board should recognize that the anti-backsliding exemption established in the federal code applies to the District’s discharges because none of the water bodies to which the District discharges are listed as impaired.

Response 31

Board staff agrees with the comment except for the last sentence where the District discusses that their discharge is into a water body that is not impaired.  See Response 18 (1). 

Reponses to comments on typos or minor comments:

All comments address typos or minor modifications have been noted and incorporated into the Tentative Order.

SVCSD Comments on The Tentative Self-Monitoring Program and

 Board Staff Responses (Part II)

1. Comment on Description of Sampling and Observation Stations

Comment 1.1

(1) SVCSD requests the justification and rationale of choosing a receiving background station (CR1);

(2) The District believes that the proposed station CR1 in the Tentative Order is inappropriate; then proposes a more appropriate station as “at a point located in Schell Creek immediately upstream of the tide gate between Schell Creek and Schell Slough”.

Response 1.1

(1) The control station for each receiving water body (CR) is a standard requirement for all dischargers; the background station will provide data used to evaluate the impact of the discharge on the receiving water; 

(2) The suggested new station language has been incorporated in the revised Tentative Order.
Comment 1.2 


The District proposes that station CS-4 be removed.  The District believes the inclusion of CS-4 is unnecessary, because of the presence of stations CS-3 and CS-5.  The District believes both stations, CS-3 and CS-5, provide sufficient information to compensate for any information that will be lost with the removal of CS-4.  The District believes the information that has been gathered to date from CS-4 has not provided any additional meaningful data that CS-3 and CS-5 could not have provided.

Response 1.2

Board staff is in the process of evaluating this request.  An adequate background sampling plan is still underdevelopment to include the data needs of the August 6, 2001 letter.  Board staff agrees sampling locations should not be duplicated, however adequate coverage is needed to provide sufficient receiving water data to make regulatory decisions. Furthermore, Board staff will work closely with the District when reviewing data (including lab data, flow data, sampling location maps, etc.)  to support the removal or adjustment of receiving water stations.

Comment 1.3 


The District proposes the removal of stations CH-2 and CH-3 which are on the Hudeman Slough.

Response 1.3 

See Response 1.2.

2. Comments on SCHEDULE of SAMPLING, ANALYSES and OBSERVATION

Comment 2.1. The District requests to reduce the BOD and TSS sampling frequenc.

Response 2.1 

See Response 9 above.

Comment 2.2. 

The District asks to use 24-hr composite sampling for cyanide and mercury;

Response 2.2

The approved EPA analytical method for cyanide requires grab sample. This is because cyanide is volatile at high pH, thus requires the preservation of the sample with sulfuric acid; 24-hour composite sampling cannot meet the requirement for sample preservation.

For mercury, the District has the option to use either grab or 24-hour composite sampling. The revised SMP reflects this request change.

The sampling requirements can be found in Regional Board staff’s August 6, 2001 letter.

Comment 2.3 The District requests the Regional Board revise the stations in footnote [9] accordingly, if deemed appropriate per the District’s requests to remove some sampling stations.

Response 2.3 

Comment See Response 1.2 and 1.3

Comment 2.4. The District requests Table 1 – Selected Constituents in the SIP from the Regional Board staff letter dated August 6, 2001 be attach to the Self-Monitoring Program to avoid any potential future confusion.

Response 2.4.  

Comment noted. The August 6, 2001 Board staff’s letter is attached to the Self-Monitoring Program. 

Other comments and Responses: The rest of the comments have been noted, the revised SMP Tentative Order reflects that requested changes. 

3.  Comments on MODIFICATIONS to PART A of SELF-MONITORING PROGRAM 

Responses   

All comments have been noted, the revised SMP Tentative Order reflects that requested changes.

Other comments and Responses: The rest of the comments in Part II have been noted, the revised SMP Tentative Order reflects that requested changes.

SVCSD Comments on the Draft Fact Sheet and Board Staff Responses (Part III)

---------------------------------------------------------------------------------------------------------------------

Note: if there are same comments on the draft Fact Sheet as the Tentative Order, then no responses on the Tentative Order will be repeated in this part. 

Comment 32: footnote to Table A 

The footnote to Table A indicates that where constituents were detected only once, the value present is the average value.  The District believes it may be more appropriate to present this information by indicating a non-detect or median value (#11).

Response 32

The District misinterprets the footnote.  If the pollutant was detected once, the detected value is placed in the average column of the Table.  But the detected value is not an average.  The name of the column will be modified to clarify the footnote.  

Comment 33: total coliform critieria

The limit for total coliform in the table under Effluent Limitations B.1 indicates the total coliform instantaneous limit is 240 MPN/100 mL.  Footnote (2) indicates that this is a 90th percentile permit limit of 240 MPN/100 mL as effluent limits, however, the tentative order under Effluent Limits B.4. states that any single sample shall not exceed 240 MPN/100 mL.  The Regional Board should provide clarification as to how this limit is a 90th percentile limit (#17).
Response 33

There is a typo in the Fact Sheet. The limits have been corrected. The sentence has been modified as follows, “The total coliform limits are imposed the moving median value for the MPN of total coliform bacteria in any seven consecutive samples shall not exceed 23 MPN/100ml and any single sample shall not exceed 240 MPN/100mL”.  

Comment 34(#33-#36)

(1) Both sections 8.j. and 8.k. of the Fact Sheet do not contain comments to justify the requirements.  There appears to be information missing here.  If there is no justification for including 8.j and 8.k. they should be removed from the TO (#33).

(2) The comment under section 8.l. of the Fact Sheet does not seem to apply to the Optional Mass Offset Program (#34)

(3) The status reporting requirements described in Sections 8.m. and 8.n. are new to the District’s permit.  The fact sheet states that Provision F.14. is also based upon the Basin Plan and 40 CFR 122.  If there is no specific Basin Plan or CFR provision to support these items, they should be removed from the TO. (#35)

(4) The comment under Section 8.o. states that the annual reports were based on the prior permit and the Basin Plan.  The reporting requirements are new to the District.  If there is no specific Basin Plan or CFR provision to support these items, they should be removed from the TO. (#36)

Response 34.

(1) The justifications for both provisions have been included in the Fact Sheet. 

(2) The Optional Mass Offset is an optional program offered to provide flexibility when complying with the mercury mass limit.  It does apply to the Discharger because a mercury mass limit is included in the permit.

(3) &(4) Board staff has evaluated the requirements of Provision F.13. (Wastewater Facilities, Review and Evaluation, and Status Reports) to the requirements in Provision F.14 (Operations and Maintenance Manual, Review and Status Reports).  The requirements overlap, therefore Board staff has deleted F.13  

Provision F.14, Operations and Maintenance Manual, Review and Reports, is based on 40 CFR 122.41 (e).

Reponses to comments on typos or minor comments:

All comments in Part III address typos or minor modifications have been noted and incorporated into the Tentative Order.

II. Responses to BACWA Comments

Comment 1. Interim mass limit

BACWA opposes placement of interim mercury mass-based limit for 303(d)-listed pollutants in NPDES permits prior to the development and adoption of a TMDL. 

Response 1

One of the main fears that many POTWs in the region are expressing in regard to mass limits is that they will restrict growth, while doing little to decrease pollutant loading. This concern by dischargers, however, should be tempered by the fact that (1) these are interim limits only, which will be replaced by the individually assigned Waste Load Allocations (WLAs) derived from Total Maximum Daily Loads (TMDLs), and (2) they are derived from very generous definitions of current performance, based on upper percentiles of performance, which do allow increases in growth, particularly when combined with extra efforts to reduce loading through increased reclamation, pollution prevention, water conservation, inflow and infiltration (I/I) reduction and mass offsets. 

 State Board’s Order 2001-06 concluded that “interim, performance-based mass limits for a pollutant under a compliance schedule to achieve the applicable water quality standard for the pollutant are authorized under the Clean Water Act and state law”.  Furthermore, “If a compliance schedule [which is discretionary] is allowed, it is entirely appropriate for the permit to include interim, performance-based mass limits to preserve the status quo and prevent further water quality degradation until the water quality standard is achieved”.

Mass limits are imposed on mercury in this permit because this bioaccumulative pollutant is identified as causing impairment to the beneficial uses of San Pablo Bay.  Mass limits are not only consistent with the Clean Water Act (CWA), mass-based limitations have long been mandated by the CWA
.  Regarding the imposition of interim mass limits prior to implementation of TMDLs, interim measures are necessary, especially for bioaccumulative pollutants, as an initial step toward trying to ensure that mass loading of these impairing pollutants, at the very least, does not increase.  Mass loading is the critical measurement for bioaccumulative impairing pollutants because the impairment is due to fish tissue exceedances, as opposed to water column concentration exceedances; therefore, controlling influxes of grams of mercury from all sources, including POTWs, into the impaired waterbody is the important measurement.  It is true that standards are not being met; but TMDLs are in the process of being developed.  The interim performance-based (technology-based) limits, both concentration and mass, are a short-term measure designed to, at least, prevent further degradation of the water body during the process of TMDL development and implementation.  

Federal antidegradation policy “prohibits any action that would lower water quality below that necessary to maintain and protect existing uses… In cases where water quality is lower than necessary to support these uses, the requirement in Section 303(d) of the Clean Water Act, 40 CFR 131.10 and other pertinent regulations must be satisfied”. (Guidance on Implementing the Anti-degradation Provisions of 40 CFR 131.12, U.S. EPA, Region 9.)  Instituting mass limits in this permit was designed to comply with federal and State Anti-degradation policy. 

Comment 2. Use of Narrative Water Quality Objectives to Establish Numeric Effluent Limits in Permits

Response 2

Water Code section 13241 was designed for establishing objectives for inclusion into water quality control plans (Basin Plans), and through section 13263, for establishing limitations in permits where objectives were still lacking in many Basin Plans during the early days of the program.  Section 13263 is construed to apply now only where the limitation imposed is outside the scope of the Basin Plan.  (See, e.g., Hampson v. Superior Court (1977) 67 Cal.App.3d 472, 481; City of Palo Alto, WQ 94-8; Pacific Gas & Electric, WQ 77-10; and Rancho Caballero, WQ 73-4.)    When a discharger’s effluent has reasonable potential for a certain pollutant, the Board is required to use promulgated water quality standards when objectives in Basin Plans are absent, or the best information available, so there is no legal requirement for the Board to conduct an economic analysis.

For these reasons, the considerations in 13241 were not necessary when reissuing this permit.  If the discharger had provided economic information to staff,  then staff would definitely have considered this information.  However, no such economic information was provided at that time or any time since.

Comment 3. Translators

BACWA objects to the application of translator to develop effluent limitations and claims that the USEPA Metals Policy requires that water quality objectives/standards should be expressed as dissolved metals.

Response 3

We agree that the WQOs should be expressed as dissolved metals because dissolved metals are better indicators of bio-availability and toxicity of metals in natural system.  However, effluent limits contained in NPDES permits have to be expressed as total metals.  The CTR’s preamble (Federal Register Volume 65, No. 97, Thursday, May 18, 2000, pg. 31690) states the fact that the U.S. EPA’s NPDES regulations require limits in permits for metals to be expressed as total recoverable, clarifies why this is a scientifically preferable solution, refers to the use of metals translators and the U.S. EPA’s metals translator guidance document, and provides guidance for California Regional Water Quality Control Boards to use the metals translators.  To conduct an RPA, effluent concentrations must be compared meaningfully to WQOs. Since NPDES permit limits must be expressed as total recoverable metals, effluent data need to be expressed as total recoverable metals for compliance monitoring.  Therefore, it is more efficient to convert the dissolved WQOs to total metals using appropriate translators, as described in Section 1.4.1 of the SIP (page 12) “[t]o derive total recoverable effluent limitations for aquatic life metals and selenium criteria/objectives that are expressed in the dissolved from, a translator first must be applied to the criterion/objective to express it as total recoverable. In fact, Board staff used exactly the same approach as described in the second paragraph of BACWA’s Comment 3. 

Comment 4. Effluent Limits application to discharges to or from reclamation facilities
BACWA has oppositions to the imposition of effluent limits on discharges to and from SVCSD reclamation facilities raises a number of questions, such as What are the designated beneficial uses in (1) Hudeman Slough, (2) Ringsrom Bay, and (3) Management units 1 and 3 from the effluent limits are derived? Is it appropriate to apply all of the effluent limits applicable to the Schell Slough discharge to these reclamation facility discharges? Including both conventional and priority pollutants effluent limits? Does fishing use exist in the management units? In general, it is BACWA’s postion that the need exists to tie proposed effluent limits to adopted water quality objectives to designated beneficial uses in the receiving water body in question in the documentation for the proposed permit. The need also exists to clearly explain how compliance with the reclamation-based effluent limits will be determined.

Response 4

See Board staff’s Responses 1, 7 and 25 to SVCSD’s comments.

Comment 5. Minimum hardness

BACWA believes that the use of minimum observed hardness value to calculate the WQOs to be inappropriate and yields overprotective WQOs. 

Response 5. 

See Board staff’s Response 8 to SVCSD’s comments.

Comment 6. Application of lowest of fresh and saltwater standards in effluent limit calculation

BACWA objects to the application of lowest of fresh and saltwater standards in effluent limit calculation. It argues that the receiving waters of SVCSD is  freshwater and the beneficial uses are not designated in the Basin Plan. 

Response 6

See Board staff’s Response 7 to SVCSD’s comments.

Comment 7. Effluent Limits for copper, nickel, and zinc. 

BACWA requires that the permit should be modified to narrow the basis for effluent limitations to freshwater objectives only for copper, nickel, zinc and other pollutants.

Response 7

See Board staff’s Response 7 to SVCSD’s comments.

Comment 8. History of prior violations and enforcement 
Findings 33, 34, 35, 36, 37. The findings which have been included in the proposed SVCSD permit to describe past violations and enforcement activities reflect a change in content and tone from other Bay area permits. The purpose for including this information is unclear. BACWA requests that this information be eliminated from the SVCSD permit, unless issues of overriding necessity are identified and documented. 

Response 8.

The history of prior violations and enforcement provides basis and references of the permit requirements, such as the CDO on zinc, zinc interim limits; this also provides detail statistics to show that plant performance has been improved significantly over the past 7 years. Also see Response 7 to SVCSD’s comments. 

� 40 CFR Section 122.45(f).
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