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June 27, 2005

By e-mail and U.S. Mail to Jan O’Hara
John Muller, Board Chair
Regional Water Quality Control Board

San Francisco Bay Region

1515 Clay Street, Suite 1400

Oakland, CA 94612

Re: Tentative Order amending the Santa Clara Valley Urban Runoff Prevention Program New and Redevelopment Provision
Dear Chairman Muller and Members of the Board:
I am writing on behalf of Baykeeper and its thousands of Bay Area members to express our disappointment with the concessions that have been made to the City of San Jose and its implementation of the Santa Clara County stormwater permit.  The new C.3 provisions were intended to prevent new and redevelopments from harboring similar fundamental structural flaws that plague already developed sites all over the Bay Area, especially in San Jose.  Stormwater is the biggest source of pollution to the Bay -- which is an already impaired waterbody.  The Board should not allow the exceptions and concessions granted to San Jose to swallow the rule, as legal counsel for the Board so accurately phrased it at the February 2005 Board hearing.

It is unfortunate that the City has chosen to challenge and evade the new regulations rather than embrace them in the best interests of our city and our Bay.  In fact, a 1995 EPA report shows that basic stormwater control measures, such as vegetated swales, actually increase property values by about 28%.
   Implementing the C.3 provisions would benefit both the public and developers by protecting the property values and environmental quality in Santa Clara County and the City of San Jose.  
Specifically, Baykeeper is opposed to the following concessions:

1.   Phasing allowing dischargers additional time to comply with C.3 provisions,
2.  Compliance deadline set at August 15, 2006, after the expiration of current permit.
By setting the compliance date for this tentative order six months after the expiration of this permit, the Board creates a situation in which enforcement for non-compliance may be impossible.  Whether the proposed compliance date is legal or enforceable must be determined by the Board and Staff before this Tentative Order can be adopted.  

In addition, there is a fairness issue here that must be considered by the Board before adopting this Tentative Order.  If the Board does not require these erosion control measures, creeks will degrade as a result of increased runoff from newly developed impervious surfaces.  This creek degradation will result in flood damage, property loss, and habitat modification, repair and restoration of which will be paid for by rate payers and the general public.  Requiring developers to implement these measures will ensure that the cost of development stays with the developers, and is not shifted to the general public.  
We urge the Board not to adopt such a weak Tentative Order, and instead require Santa Clara and San Jose to achieve the original intentions of the C.3 provisions recently adopted by this Board.  By allowing the City of San Jose to manipulate and negotiate its way around the requirements, the Board is in danger of setting the bar too low for the rest of the Bay Area counties and cities.

If the Board chooses to adopt this Tentative Order, Baykeeper urges the Board to at least require Staff to end the phased approach once the other County permits are reissued or the General Permit is issued.  Phasing must be an interim provision, otherwise the Santa Clara permit will be inconsistent with other County’s permits or the General Permit.  In order to ensure a fair playing field for developers in all Bay Area counties and provide strong protection against stormwater pollution, any exemptions and/or phasing in Santa Clara’s permit must be terminated upon Board approval of other County permits or the General Permit.  
These comments are in response to the May 10, 2005 version of the Tentative Order.  Due to the ongoing modification of the Tentative Order since its public posting, we reserve the right to comment on the revised Tentative Order, or if we find the changes to be significant we reserve the right to request re-notice.  
Thank you for your time and consideration.

Sincerely,

Courtney Watts
Legal Intern

Sejal Choksi

San Francisco Baykeeper 

Cc:       Bruce Wolf

Larry Kolb


Shin-Roei Lee
� U.S. EPA. 1995. Economic Benefits of Runoff Controls. EPA-841-S-95-022. Office of Wetlands, Oceans, and Watersheds, Washington, D.C.
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