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On the Reissuance of NPDES Permit, and Issuance of Time Schedule Order for:

East Bay Municipal Utility District’s Wet Weather Facilities
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----------------------------------------------------------------------------------------------------------------------------Note: The format of this response begins with comments quoted where possible, summarized or paraphrased or brevity.  The complete comment letters are in Appendix B. Responses follow each comment presented in italics.

RESPONSE TO U.S. EPA COMMENTS

U.S. EPA Comment: “Although the issue of how to set secondary treatment limits for wet weather facilities continues to be discussed on a national level, the Clean Water Act requires that releases from Publicly Owned Treatment Works (POTWs), including collection systems and wastewater treatment plants, meet, at a minimum, secondary treatment requirements.  Our June 18, 1986 letter erroneously allowed for other-than-secondary treatment requirements applicable to discharges from EBMUD’s wet weather overflow structures.  This conclusion was based on the finding that the sewers functioned similarly to combined sewers due to high infiltration/inflow (I/I), and that the wet weather overflow structures did not convey flow to EBMUD’s wastewater treatment plant.  Hence, at that time, EPA concluded that the overflow structures were not POTWs. In the 1986 letter, EPA goes on to state that, while some of the facilities were at one time combined sewers, the sewers have since been separated.  EPA also made a finding that the sewers are ‘entirely separate sanitary sewers’ in the 1990 Report to Congress, ‘Rainfall Induced Infiltration into Sewer Systems.’   Moreover, over the last few years and most recently during discussions surrounding the proposed permit, EPA reiterated that EBMUD’s and the contributing communities’ collection system are separate sanitary sewers designed to convey wastewater to EBMUD’s wastewater treatment plant.  Thus, the conclusions made in the 1986 letter no longer reflect EPA’s position, and any releases from the collection system and discharges from the wastewater treatment plant must meet secondary treatment requirements.

EPA supports the implementation of the investigations, studies, and activities contained in the Tentative TSO . . . We are particularly interested in the secondary treatment technology investigation (A.1), the wet weather storage study (A.3), and the private lateral control program (A.4).  We are hopeful that these studies and activities will provide ways for EBMUD to significantly reduce the discharge of pollutants to the Bay.  We believe it is necessary for the satellite East Bay communities to expeditiously reduce I/I and to eliminate discharges through lateral connections.”

Response to U.S. EPA Comment:  

The statements that U.S. EPA’s “1986 determination was incorrect. . .” and “ . . .conclusions made in the 1986 letter no longer reflect EPA’s position, and any releases from the collection system and discharges from the wastewater treatment plant must meet secondary treatment requirements” are duly noted. As such, we revised the draft permit’s Finding 14.c.(3), and the draft Time Schedule Order’s (TSO) Finding 6.c.(3) to reflect U.S. EPA’s current position on this issue.

U.S. EPA further notes that “EPA supports the implementation of the investigations, studies, and activities contained in the [Regional Water Board’s] Tentative TSO…[and] are hopeful that these studies and activities will provide ways for EBMUD to significantly reduce the discharge of pollutants to the Bay.”  In fact, such investigations, studies and activities are exactly the same requirements that would be imposed on the Discharger in order for it to be able to meet secondary treatment standards.  Accordingly, whether secondary treatment standards apply to the WWFs is an issue without a practical difference in terms of requirements for this permit term and need not be resolved at this point.  Given the foregoing and recognizing the hundreds of millions of dollars already spent by the Discharger in reliance of U.S. EPA’s 1986 letter, Water Board staff proposes that this permit, along with the associated Time Schedule Order (TSO), continue to impose technology based requirements from previous permits.  To accelerate the Discharger’s progress towards reducing pollutant loads and ensuring long-term compliance with all applicable standards, we have spent the last year working in collaboration with representatives from several non-governmental environmental advocacy organizations (NGO), U.S. EPA, and the Discharger to strengthen and increase the requirements in the TSO.  The specific investigations in which U.S. EPA has expressed support and interest (the secondary treatment technology investigation, the wet weather storage study, and the private lateral control program) have been expanded to four pages from what was previously a one-page set of requirements in the August 2004 TSO. For brevity, the revised requirements are in provision 1, 4, and 5 of the proposed TSO.
RESPONSE TO ENVIRONMENTAL ADVACATES (EA) COMMENTS

EA Comment 1:  “EBMUD’S WWFs are POTWs and should be subject to secondary treatment limitations.”
Response to EA Comment 1:  See response to U.S. EPA comment, above.

EA Comment 2:  Concerning water quality based effluent limits for toxic pollutants, the “draft permit improperly employs a compliance schedule in violation of the CWA… [It] authorizes compliance schedules that illegally delays achievement of water quality standards …[beyond the Clean Water Act’s] deadline of July 1, 1977… Schedules of compliance may only be issued to facilitate, not to avoid, achievement of effluent limitations by the statutory deadline…  States may not issue permits containing effluent limitations less stringent than those required by the Clean Water Act….Regional Board use of compliance schedules evades citizen and federal enforcement of dischargers…”

Response to EA Comment 2: The law is clear that for pre-July 1, 1977, water quality standards that remain substantively unchanged after that date, there must be full and immediate compliance.  33 U.S.C. Section 1311(b)(1)(C); In the Matter of Star-Kist Caribe, Inc. NPDES Appeal No. 88-5.  For new or revised post-July 1, 1977, standards such as here, the U.S. EPA Administrator has held that schedules of compliance that will postpone compliance beyond the statutory deadline are permitted if state law allows.  Id.  In this case, both the Basin Plan and the State Implementation Policy (SIP) allow for compliance schedules such that the Water Board may lawfully grant compliance schedules for the priority pollutants at issue. The Discharger has satisfied the SIP eligibility requirement for a compliance schedule through submittal of their July 14, 2004, Infeasibility Report. The federal regulations also permit compliance schedules, where appropriate, for water quality based effluent limitations.  40 C.F.R. Section 122.47.  Thus, the tentative order does not result in illegal delays in compliance with water quality standards.  

Water Board staff agrees that compliance schedules should be used to facilitate, not avoid, compliance with applicable water quality standards.  Accordingly, in connection with the compliance schedule, we propose to impose a Time Schedule Order with various tasks to ensure the Discharger moves toward ultimate compliance with applicable standards.  Examples of the required tasks are: investigation of new treatment technologies, investigation of additional wet weather flow storage and transportation, completion of a study to evaluate additional infiltration and inflow (I/I) management and reduction, as well as various other studies and investigations of regulatory alternatives through which the Discharger may achieve compliance.   

Finally, the draft permit does not contain effluent limitations less stringent than those required by the Clean Water Act, as alleged by the commenter. That would arguably be the case if compliance schedules are prohibited for new or revised post-July 1, 1977, water quality standards; however, no such prohibition exists, as explained above. As such, the compliance schedules proposed in the draft permit do not inappropriately immunize the discharger from enforcement by citizen environmental groups or the U.S. EPA.

RESPONSE TO SAN FRANCISCO BAYKEEPER’S COMMENTS

Baykeeper Comment 1:  “We believe this draft permit is illegal because it fails to impose secondary treatment regulations on EBMUD’s wet weather facilities. …As POTWs, EPA requires the Regional Board to impose 30-day average BOD and TSS effluent limitations that do not exceed 30 mg/L and 7-day average BOD and TSS limits that do not exceed 45 mg/L. … and 85% removal of influent BOD and TSS. …Baykeeper urges the Board to require more meaningful action in this permit, such as asking the permittee not only to investigate but also to implement technologies that will significantly reduce water quality impacts.”

Response to Baykeeper Comment 1:  See response to U.S. EPA comment, above.

Baykeeper Comment 2:  “The CWA does not allow for the use of a compliance schedule in lieu of meaningful effluent limitations, and, in fact, expressly prohibits states from establishing or enforcing effluent limitations that are less stringent than standards required by the CWA.”
Response to Baykeeper Comment 2.  See response to EA comment 2, above.

RESPONSE TO EAST BAY MUNICIPAL UTILITY DISTRICT (EBMUD) COMMENTS
EBMUD Comment 1:  Time Schedule Order (TSO) Finding 1: seven (7) designed overflow structures should be changed to five (5) designed overflow structures.

Response to EBMUD Comment 1:  Staff revised the draft TSO as suggested.

EBMUD Comment 2:  “EBMUD does not have authority to lead this effort but will continue to support the East Bay Communities efforts on this activity as we have done for the past 15 years, through facilitating the Technical Advisory Board on I/I-related issues.” …Please change TSO Requirement A.4 as follows:  ‘By the date specified above, the Discharger shall lead support and facilitate the completion of a private lateral control program for the East Bay Communities’ sewer systems.’”

Response to EBMUD Comment 2:  Draft TSO A.4 is, now renumbered Requirement A.5, was revised subsequent to EBMUD’s comment above, in consideration of EBMUD’s concern that it does not have the authority over the East Bay Communities, and in consideration of constructive editorial input from EBMUD, U.S. EPA, Environmental Advocates, and the BayKeeper. We believe the revised TSO requirement for I/I work in Requirement A.5, satisfies all parties.

EBMUD Comment 3: Urban Runoff treatment requirement “is not dealing with conventional pollutants and should be moved to a new section under Toxic Pollutants…[and revised as follows:] ‘Urban runoff treatment.  The Discharger shall conduct feasibility studies on providing treatment at its wastewater treatment facilities for urban runoff treatment during dry weather conditions, or first flush of wet-weather storm event to assess possible mass offset opportunities for achieving compliance with water quality standards.  At a minimum, the studies shall estimate the amount of urban runoff that can be treated, piping for transportation of storm water to the treatment facilities, pollutants that may be removed through the treatment, and associated costs.’”

Response to EBMUD Comment 3:  We revised the scope of the earlier draft TSO’s Urban Runoff Treatment requirement, to “Investigating Offsetting Reductions of Toxic Pollutants” (now numbered A.3). The revisions consider the comment from EBMUD, and constructive editorial input from EBMUD, U.S. EPA, Environmental Advocates, and the BayKeeper. We believe this revised TSO requirement satisfies all parties.

EBMUD Comment 4: Please revise T.O. Finding 20 as follows as it “is a more accurate reflection of this effort.” “Discharges from these wet-weather treatment facilities do not achieve a minimum initial dilution of 10:1.  In issuing the previous Order, the Board granted the Discharger an exception for this prohibition because requiring achievement of 10:1 dilution would have placed an inordinate burden on the Discharger with minimum environmental benefit achieved.  The previous permit required the Discharger to conduct an environmental enhancement project to provide environmental benefits to San Francisco Bay.  The environmental enhancement projects completed under its requirement included design, printing and distribution K-1 and middle school curriculums on water recycling; and development of recycled water irrigation customer training guidebooks and videos.  The Discharger spent approximately $200,000 was required to spend $100,000 on these projects”

Response to EBMUD Comment 4:  Staff revised the last sentence of Finding 20 as follows: “The Discharger originally committed to spend $100,000, but reportedly spent approximately $200,000 on these projects.”

EBMUD Comment 5: Please revise T.O. Finding 21 as follows: “For this Order, the Board determines that the exception from discharge Prohibition No. 1 continues to be appropriate.  In support of granting this exception, this Order requires the Discharger to identify, and propose environmental enhancement projects in the affected watershed and complete these studies and/or projects prior to expiration of this Order or permit. The District is a leader in Pollution Prevention Projects and the Board would entertain a proposal from the District to expand or enhance some ongoing Pollution Prevention projects, such as applying the template developed from the U.C. Berkeley ‘mercury free’ campus project to other educational institutions in the District’s service area.”
Response to EBMUD Comment 5:  Staff is proposing to revise the T.O. as follows, in consideration of the substance of EBMUD’s comment above, and constructive editorial input from EBMUD, U.S. EPA, Environmental Advocates, and the BayKeeper that helps to more clearly identify the Water Board’s requirements and expectations regarding this effort.

“21. For this Order, the Water Board determines that the exception from Discharge Prohibition No. 1 continues to be appropriate at this time. In support of granting this exception, this Order directs the Discharger to submit a proposed Interim Environmental Enhancement Project Work Plan to the Water Board within six months of the effective date of this Permit that describes in detail a proposed Interim Environmental Enhancement Project (“Project”) that will reduce pollutant loading to San Francisco Bay during the next five years.  The Discharger should spend a sufficient amount on the Project(s) to ensure that it will meet the goal of substantial pollutant reduction and document the reduction. The Discharger should consider spending no less than the cost of the projects for the previous permit (i.e., $200,000).  The Board directs the Executive Officer to seek and duly to consider public comment on the proposed Project(s) in approving the Work Plan and Project.”

EBMUD Comment 6: T.O. Finding 34, EBMUD has concerns regarding the validity of the high maximum effluent concentrations presented in the T.O.’s tables for silver. “For virtually all trace metals there are good and bad methods for quantification. This is recognized in the State Implementation Plan by including multiple methods for most contaminants.  For the element silver, inductively coupled plasma spectrometry (ICP) using EPA Method 200.7 is not considered the method of choice at low concentrations (i.e. <10 times the MDL) for several reasons: 1) The spectral line used for silver overlaps other elements (e.g. calcium) that in their presence creates an additive effect, which at face value implies that silver is present at higher concentrations than the true concentration. 2) The spectral line emitted by silver occurs at the very edge of the instrument’s chip making quantification extremely difficult and precision poor at low levels.  3) Finally, in wastewater there are matrix effects that make quantification below 10 times the MDL difficult for some elements, one of which is silver by ICP.  Because of the charring that takes place in a graphite furnace atomic absorption spectrometry (GFAA), these matrix effects leading to Type I errors (false positives) are eliminated.  The attached tables show that when the appropriate method was used for silver, SM (18)3113B GFAA, the silver values dropped up to two orders of magnitude.  In January 2002 the value for silver was reported at 13.4 ug/L using EPA 200.7, and during the next discharge event in March 2002 silver dropped two orders of magnitude to 0.37 ug/L and has remained below 1 ug/L since.  The only difference is a change of analytical method from EPA 200.7 to SM (18)3113B, GFAA in February 2002 after the 13267-letter was issued for the Wet Weather facilities.  The highest value seen for silver in the combined 38 samples collected from all three Wet Weather Facilities since February 2002 was 1.8 ug/L, well below the 2.2 ug/L water quality criteria.”  

Response to EBMUD Comment 6:  Concern noted. However, because EBMUD has not provided specific quality assurance and control evidence to demonstrate that the data they reported to us using EPA Method 200.7 are invalid, we cannot disregard those data. Thus, it is inappropriate to change the reasonable potential determinations for silver in the T.O.

EBMUD Comment 7: T.O. Finding 40.  The following statement “should be deleted because it is contrary to the law as articulated by the Court of Appeal in CBE v. SWRCB (Tesoro), 109 Cal.App.4th 1089 (2003).  The Court held that “a WQBEL does not always have to be numeric. . . ”

“Toxic substances are regulated by WQBELs derived from water quality objectives listed in the Basin Plan Tables 3-3 and 3-4, the NTR, U.S. EPA recommended criteria, the CTR, the SIP, and/or BPJ.  Numeric WQBELs are required for all constituents that have reasonable potential to cause or contribute to an excursion above any State WQO/WQC.Reasonable potential is determined using the methodology outlined in the SIP.  If the Discharger demonstrates that the final limits will be infeasible to meet and provides justification for a compliance schedule, then interim limits are established, with compliance schedules to achieve the final limits.  Further details about the effluent limits are given in the associated Fact Sheet.

Response to EBMUD Comment 7:  Staff revised T.O. Finding 40 to delete the above referenced sentence that suggests WQBELs can only be numeric.

EBMUD Comment 8:  Effluent Limitation 2. Toxic Substances.  Oakport.  Interim limits were calculated as the 99.87 percentile value for each constituent’s data set using the regression equation of the best-fit line for the log-transformed dataset.  For data sets with undetected values, the undetected values were set equal to the detection limit and summary statistics were calculated from the resulting data set.  The Oakport lead data set was the only data set with undetected values of the data sets used to calculate interim limits at the wet weather facilities.  The interim limit for lead at the Oakport facility was calculated to be 46 µg/L using this approach.  Assigning the same value to several data points artificially biases the data set to appear less variable with the result of yielding a lower standard deviation than may actually exist.  A more scientifically accurate approach is to use regression-on-order statistics (ROS) to assign values for undetected data that more accurately describes the data set’s variability (i.e., standard deviation).  ROS was applied to the Oakport lead data set using a method described in the literature. An interim limit of 53.7 µg/L was calculated using this method for the Oakport lead data set.  The ROS method more accurately describes the range of lead values in the effluent and therefore, EBMUD requests an interim limit of 53.7 µg/L because it is more representative of effluent conditions.

Response to EBMUD Comment 8: Comment noted.  Water Board staff do not concur with EBMUD’s approach in this case and have retained the interim effluent limit of 46 µg/L for lead at the Oakport WWF.  This limit was calculated using the 99.87 percentile value for each constituent’s data set using the regression equation of the best-fit line for the log-transformed dataset, and provides a conservative limit in consideration of the unknowns in the non-detected data points. EBMUD should use commercially available methods in the future that generate better detection limits to avoid this problem in the future.

EBMUD Comment 9: Please make the following revision to T.O. C.2. “Notes: (4) Mercury:  Effluent mercury monitoring shall be performed by using ultra-clean sampling and analysis techniques, with a minimum level of 0.002 (g/L or lower.  Discharger may perform a study to show to the satisfaction of the Executive Officer that alternative sampling and analytical methods are capable of generating data of sufficient quality at the levels of mercury found in WWF effluent.”
Response to EBMUD Comment 9:  The T.O. Toxic Effluent Limit Table note (4) was revised as indicated below.  The changes are made based on the Board letter dated October 22, 1999 re: changes to and clarification of requirement to use ultra-clean sampling and analytical methods for mercury monitoring.


“(4) Mercury:  Effluent mercury monitoring shall be performed by using ultra-clean sampling and analysis techniques or U.S. EPA method 245.2, with a minimum level of 0.002 (g/L or lower.”

EBMUD Comment 10: “Add New Finding [as follows]:
X. The Basin Plan specifies water quality objectives for both total and fecal coliform and, to date, the effluent limitation has been based on total coliform.  The Basin Plan (Table 4‑2, footnote "d") allows the Board to substitute fecal coliform limits for total coliform limits, provided that it can be conclusively demonstrated through a program approved by the Board that such a substitution will not result in unacceptable adverse impacts on the receiving waters.  

“Add New footnote for the effluent limitation:

The Discharger may use alternate bacteriological limits of fecal coliform or enterococci limits from the Basin Plan instead of meeting total coliform limits if the Discharger can establish to the satisfaction of the Board that the use of the alternate bacteriological limits will not result in unacceptable adverse impacts on the beneficial uses of the receiving water.  During the study, the Discharger is exempt from the total coliform limit during the data collection period.  If there is a total coliform exceedance during the data collection period, the Discharger shall demonstrate the exceedance is due to the study in order for the exemption to apply.

“Add New Provision:

X.  Optional 

The Discharger may conduct a receiving water beneficial use study to assess the appropriateness of testing for fecal coliform and/or enterococci instead of total coliform concentrations in compliance with Basin Plan bacteriological objectives”
Response to EBMUD Comment 10:  Water Board staff added Finding 41, and Provision E.7 to the T.O. to allow the Discharger to complete a study on the appropriateness of substituting alternate bacteriological effluent limits for the existing total coliform limits. Additionally, because revising an effluent limitation is considered a major permit modification and requires Water Board action, staff added reopener Provision E.11.c. These changes shown below:



41. The Basin Plan allows substituting alternative bacteriological effluent limitations for total coliform limitations if the Discharger can demonstrate such substitution will not result in unacceptable adverse impacts on the beneficial uses of the receiving water.  This Order contains a provision for an optional study for the Discharger to take effluent and receiving water samples to demonstrate appropriateness of such a substitution.


E.7. Optional Receiving Water Study on Alternate Bacteriological Limitations

To develop information on substituting alternate bacteriological effluent limitations for the existing total coliform limits, the Discharger may conduct a receiving water study to assess its appropriateness. Depending on the results of the final study, this Order may be amended to make such a substitution.  The study tasks shall include:

a.
Develop a study plan, acceptable to the Executive Officer, to include selection and justification for an alternate bacteriological limit, and tasks to be completed.

b.  Following approval by the Executive Officer, commence work in accordance with the study plan and time schedule.

c.  Submit a final report, acceptable to the Executive Officer, documenting results of the investigation.



E.11. Order Reopener

c.  The Discharger has successfully demonstrated that substitution of an alternate bacteriological effluent limit for total coliform will not result in unacceptable adverse impacts on the beneficial uses of the receiving water.
EBMUD Comment 11:  Make changes to Fact Sheet as below because there has not been any definitive change in policy:
Specific Rationale 1. Technology Based Effluent Limits. … However, because of recent changes in policy determination that requires the Board is imposing a Time Schedule Order (“TSO”), concurrent with this Permit that requires the Discharger to investigate, over the next five years, the feasibility of compliance with, or to make progress towards compliance with secondary treatment standards. 
Response to EBMUD Comment 11:  The requested change to the second paragraph under item IV.1. has been made. Additional changes to the paragraph have also been made, and it now reads as follows:

“However, the Board is requiring, through a Time Schedule Order (TSO), the Discharger investigate, the feasibility of compliance with, or to make progress towards compliance with receiving water standards and objectives to, thereby addressing threatened violations of these standards and objectives.  The Board expects the Discharger to achieve this compliance through completion of a variety of requirements specified in the TSO that will be adopted concurrently with this Order.  This strategy will provide the Board with the necessary information to evaluate its permitting options for the next permit reissuance.  Specifically, the TSO requires the Discharger to . . .”

ADDITIONAL CHANGES IN RESPONSE TO INPUT FROM VARIOUS PARTIES

The following summarize changes to the August 2004 T.O. that are not in direct response to written comments on that T.O., but that are slightly more substantive than editorial.

1. T.O. Finding 2 was revised to describe outfall numbers for each of the three facilities’ discharge locations. This was made for clarity and for consistency with the Statewide NPDES permit template.

2. T.O. Finding 6 was revised to correct substantive typos related to the interceptor system description.

3. T.O. Finding 13 was revised to add an operating cost detail for the wet weather facilties.

4. T.O. Finding 23 was revised to delete unnecessary detail.

5. T.O. Effluent Limitation C.1., (Total Coliform limit for the San Antonio WWF) was revised to make it consistent with the performance limits for the other two WWFs.

6. T.O. Prohibition A.1 revised for clarity.

7. T.S.O. Requirements A.2, A.3., and A.6. were revised to more clearly identify the Water Board’s requirements and expectations regarding these efforts.
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