CITY OF M -

SAN JOSE , Environmental Services Department

CAPITAL OF SILICON VALLEY : WATERSHED PROTECTION

July 10, 2015

Bruce Wolfe

Executive Officer

San Francisco Bay Regional Water Quality Control Board
1515 Clay Street, Suite 1400

Oakland, CA 94612

Subject: City of San Jose Comments on the Municipal Regional Stormwater Permit Tentative
Order dated May 11, 2015

Dear Mr. Wolfe,

Thank you for the opportunity to comment on the Municipal Regional Stormwater Permit Tentative
Order dated May 11, 2015. ‘

The City of San Jose is the tenth largest city in the United States, third largest in California, and the
largest in the Bay Area, with a land area of 180 square miles and an estimated population of over 1
million. The City has approximately 31,000 storm drain inlets, 1,100 miles of storm drain lines, and
1,500 outfalls throughout its urban service area. The City has had a proactive stormwater
management program in place since the first countywide municipal stormwater permit was adopted
in 1990. The City has actively been engaged in the development of the Municipal Regional
Stormwater Permit Tentative Order, along with other MRP copermittees and Water Board staff.

The City’s key concerns and issues with the Tentative Order are summarized in this letter and

detailed comments are provided in Attachment A. The City’s most significant concerns are with
Provisions C.2. Municipal Operations, C.3 (New Development and Redevelopment), C.10 (Trash
Load Reduction), and C.11/ C.12 (PCBs Controls/ Mercury Controls), and are highlighted below.

Municipal Operations (Provision C.2)

Stormwater Pump Stations

Although the Water Board expressed its intent in the summary of Proposed Major Changes to the
Tentative Order to delete prescriptive requirements for pump station monitoring, and delete reporting
requirements, the new language is not possible to comply with without even more intensive
monitoring of pump station discharges. Specifically, the language reads: “Implement corrective
actions, such as continuous pumping at a low flow rate, aeration, or other appropriate methods to
maintain dissolved oxygen (DO) concentrations of the discharge above 3 milligrams per liter (mg/L)
at all times (emphasis added).” Previously, pump station monitoring was only required twice during
the dry season. Although the Water Board has stated its intent to remove prescriptive monitoring
requirements, there is no way to demonstrate that discharges meet these parameters “at all times™
without intensive, expensive, and sometimes unreliable continuous DO monitoring. Moreover,
monitoring pump station discharges in the wet season can be unsafe.
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Requested Revision: Remove provision C.2.d.ii(1)
New and Redevelopment (Provision C.3)

LID Site Design
The City is concerned with the Tentative Order requirement that any regulated projects approved

before any C.3 requirements were in effect (prior to 2003) and have not yet begun construction by
the effective date of MRP 2.0, comply with the Low Impact Development (LID) treatment and sizing
requirements of MRP 2.0. The Tentative Order eliminates the ability of Permitees to grandfather
older development projects, which was previously allowed in MRP 1.0. This represents a legal
challenge because it would require the City to impose new requirements on previously entitled

development projects.

Applying new LID requirements to un-built or longer-term phased projects already approved under
previous permit conditions is not possible. Approved building permits are ministerial acts which
grant entitlements to the developer and thus restrict the ability of the City to impose any new
requirements from that point forward. The phrase “has not begun construction” is ambiguous and,
therefore, presents significant implications in the City’s ability to comply. The requirement needs to
align with the City’s legal ability to impose changes in the project design.

Implementing this Tentative Order requirement would also have the following unfavorable impacts
on the City:

e Cost of potential litigation brought by a developer that has received a building permit fora
phase of development, that has effectively effectuated the project and requires no additional
discretionary review; '

Significant cost to developers to retrofit projects to include stormwater control measures; and
Time, cost, and training to implement a new process to ensure appropriate measures are in
place per the grandfathering cause.

Requested Revision: Remove this requirement and allow un-built projects remain subject to LID
treatment and sizing requirements that were in place at the time when the project was approved by

the City.

Gross Density '
The Tentative Order adds a definition for “gross density” that conflicts with how the City has been

calculating density credits for Special Projects and conflicts with past Water Board guidance on
right-of-way and roadway projects. The definition includes right-of-ways and civic areas. This is
inconsistent with the City’s current density credit calculation methodology, which excludes these
areas. The Tentative Order approach would result in fewer credits for projects with these features
and prevent some valuable high density projects from qualifying for LID treatment reduction credits.
Special Projects align with Smart Growth concepts and provide holistic environmental benefits
(stormwater quality, green-house gas emissions, and air quality) by reducing urban sprawl through
high-density redevelopment, locating within walking/biking distance to public transit, and creating
less “accessory” impervious areas associated with automobile-related uses. In order to achieve the
goals of smart growth, Special Projects often must enhance infrastructure such as public right-of-
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7 ways, public parks and recreational areas, and pedestrian access through public plazas. Incorpdration
of these elements into the Gross Density definition will discourage projects from incorporating them

into designs.

Additionally, right-of-ways and civic areas are currently captured under the stormwater treatment
requirements for roadway projects. Adding these areas into the density credit calculation would

result in “double-counting.”

Requested Revision: Use Net Density to calculate Special Project density credits, or change the
definitions of Floor Area Ratio (FAR) and Gross Density such that they only include areas within the
project boundary, and exclude public plazas, civic areas, and public right-of -ways.

Operation and Maintenance of Stormwater Treatment Systems

Section C.3.h.ii (7) ¢ requires that corrective actions for identified O&M problems with pervious
pavement, treatment, and hydomodification systems be implemented within 30 days. The City’s
O&M Inspection Program developed an Enforcement Response Plan (ERP) that has been effectively
implemented for just over one year (prior to permit requirement). The City's ERP allows 90 days for
corrective actions to be implemented, and more than 90 days for corrective actions when a site is
actively working to resolve the issue. The new Tentative Order requirement for corrective actions
to be implemented in 30 days does not allow enough time for identification of, communication with,
and education of the property owner/operator. C.3 facilities are unique in that in the majority of
cases responsibility is transferred several times before final ownership. For example, the developer
transfers to property owner, the property owner transfers to homeowners association, and the
homeowners association contracts with a third-party maintenance company. Knowledge and
understanding of C.3 treatment facilities and responsibilities to maintain are often not effectively
conveyed throughout each transfer of ownership. This results in a longer process of identifying,
contacting, and educating the property owner, allowing the property owner to arrange for
maintenance work to be completed, and following up with a re-inspection, all of which typically

takes more than 30 days.

Requested Revision: Extend the proposed timeline for initial corrective actions from 30 days to 90
days and retain language allowing for more time when necessary and when actively working to

resolve issues.

Green Infrastructure Planning and Implementation
The Tentative Order includes an increased emphasis on Green Infrastructure and requires Permittees

to develop a Green Infrastructure Plan for incorporating low impact development drainage design
into storm drain infrastructure on public and private lands. While the City supports the move to a
holistic planning approach for green infrastructure and is already moving forward on a number of
related efforts (e.g., Storm Sewer Master Plan), the City has concerns regarding the deadlines, level
of effort, and potential costs associated with development and implementation of a Green :

Infrastructure Plan for the City.

The City requests that the Water Board reevaluate the timelines and make them more realistic and
achievable. For example, the Tentative Order requires permittees to develop and obtain governing
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body approval of a framework within 12 months of the permit effective date. Given the size and
complexity of the City and the extent of interdepartmental coordination required to develop a
framework, the 12 month timeline is too short.

Requested Revision: Allow at least 18 months for permittees to complete these tasks and to require
permittees to submit the framework no earlier than the second Annual Report due under the permit.
Also, allow the full permit term for permittees to develop Green Infrastructure Plans and focus on
implementation of the plans in the following permit.

The City is uncomfortable with the Tentative Order requirement for Green Infrastructure Plans to
include targets for the amount of impervious surface in the City to be retrofitted within 2, 7, 12, 27,
52 years of the permit effective date. It is unclear what level of project implementation is required,
and what the Water Board considers a compliant amount of retrofitted impervious surface.

Requested Revision: Align the milestone dates with the milestone dates in provisions C.11 and
C.12. !

Trash Load Reduction (Provision C.10)

The City has actively implemented trash management controls over the past 5 years and will continue
implement strategies included in its Long-Term Trash Load Reduction Plan to achieve permit
required trash load reduction goals. Significant elements of the City’s trash reduction efforts include
a vast array of strategies such as large trash capture devices, source control measures, active creek
and shoreline cleanups, and robust programs to address direct discharge of trash into creeks.

Source Controls '
The City appreciates that the Water Board included language in the Tentative Order to allow source

control actions such as single use plastic bag bans and expanded polystyrene ordinances to be valued
toward trash load reduction, and acknowledging the importance of these actions in reducing or
eliminating the distribution of litter prone items. According to the BASMAA trash generation study,
single-use plastic grocery bags and foam foodware comprises a substantial percentage by volume of
trash and debris in stormdrains. Implementing both the Single-Use Carry-Out Bag and Foam Food
Container Ordinances required significant investments of public resoutces. Observed results have
proven the investment worthwhile in reducing these uniquely problematic and persistent kinds of
litter prone items. Notably, since the inception of the ban on single use carryout bags in January
2012, the City has observed an estimated 71% reduction in plastic bags in creeks through trash

~ characterization conducted at City hotspots. The City is disappointed, however, that the Tentative
Order sets a cap of 5% for all source control actions combined. Establishing such a low cap
significantly undervalues the direct impact of these actions on stormwater quality and the effort

required to affect such a change.

Requested Revision: Revise the Tentative Order to increase the maximum for all source controls
combined to at least 15%.
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Direct Discharge Trash Control — Trash Load Reduction Offset Opportunities

The City is equally appreciative that the Tentative Order provides an option for trash load reduction
offsets for direct discharge trash controls, however, the load reduction cap of 10% is simply too low.
The City of San Jose is the 10™ largest City in the United States and has one of the largest homeless
populations in the nation. The City’s 130 miles of natural creeks in close proximity to urban areas
make these riparian corridors attractive locations for homeless encampments. Homeless
encampments generate substantial amounts of trash and are sources of direct discharges to creeks.
The City has invested millions of dollars in developing a comprehensive Homeless Response
Program to address homeless encampments throughout the City and improve water quality. Through
the City’s work, in partnership with the Santa Clara Valley Water District, more than 1,200 tons of
trash was removed from encampments established along the creeks in 2014. The City has also
enhanced its strategies to implement more physical deterrents and enforcement presence/actions
when appropriate. The City spent almost $4 million dollars last year, with the program funded next

fiscal year.

The Water Board has expressed supportive interest in local efforts to clean up direct discharges,
including those from homeless encampments. The Water Board’s support acknowledges that trash
sources are not solely from the municipal separate storm sewer system (MS4) and that a balanced
and prioritized approach to also manage direct discharge sources can, for justifiably select
jurisdictions, provide equal if not greater water quality benefit than a strategy that simply focuses on
one source (i.e., MS4). The City concurs that the permit should include trash reduction credit for the
portion of trash removed from sources of direct discharges, including homeless encampments.
However, the maximum trash reduction offset should be more commensurate with the water quality
benefit demonstrated by the relative amount of trash removed through an established and robust

program.

Requested Revision: Increase the maximum offset for programs addressing direct discharges to at
least 25%, and allow for post-2016 submittal of plans to control direct discharges that justify a
requested offset percentage. These changes would better recognize the value of and more closely
equate to the water quality benefits of direct discharge trash control programs.

Creek and Shoreline Cleanups Offsets ,
The City views Creek and Shoreline Cleanups as important trash reduction activities that promote

community involvement, create awareness of trash issues, and improve water quality. The City has
been engaged in and has supported a variety of community creek cleanups including National River
Cleanup Day, Coastal Cleanup Day, and the Great American Litter Pick up. Beyond that, the City
has provided in-kind support to community groups dedicated to ongoing creek cleanup efforts, such
as the Keep Coyote Creek Beautiful and Friends of Los Gatos Creeks. Last year, these two groups
alone removed 53 tons of trash from local waterways.

The requirement for a minimum cleanup frequency of twice per year at each site is too constraining.
The City and community groups may choose to cleanup more sites once per year, rather than fewer
twice per year. The point is to remove trash from creek and shorelines, not how many times it is
removed at a specific site. Allow permittees the flexibility to determine how to most effectively

direct limited resources.
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Requested Revision: For reasons similar to those noted in the section above, the City requests that
the Water Board increase the maximum offset for creek and shoreline cleanups to at least 10, and
remove the requirement for a site to be cleaned at least twice per year before claiming an offset.

Trash Reduction Requirement Schedule

The Tentative Order contains the existing compliance target of 70% by July 2017. Trash reductions
become increasingly more challenging as we move toward the goal of “no adverse impacts.” For
example, as the City seeks to install additional HDS units, siting and construction becomes more
complex, involving more work with utilities and more difficulty ensuring the catchment areas align
with high and moderate trash generation areas. As currently written, the Tentative Order reduces the
amount of reduction value that the City may claim toward overall trash reduction progress for source
control and direct discharge programs, making these compliance milestones increasingly challenging.

Requested Revision: Extend the next regulatory milestone date from July 2017 to at least July 2018.

Trash Generation Management (Private Drainage Area) _

The City is concerned regarding the requirement to map and assess all private drainages 5,000 square
feet or greater (in very high, high, and moderately high trash generation areas), determine the level of
trash present in these areas, and ensure that no further action are needed. The mapping effort alone
would be a significant undertaking and does not appear to provide any net trash reduction benefit.
Furthermore, it is unlikely that the scale of effort prescribed will be achievable in the required
timeframe. The City’s IND program already covers many significant industrial sites with large .
drainage areas and works with property owners to address trash management issues that are

observed.

Requested Revision: Remove this requirement.

Maintenance of Full-Trash Capture Systems
Finally, the City is concerned about the prescribed maintenance frequencies for full trash capture

|
devices. They are not cost effective and it is unlikely that the scale of effort prescribed will be I
|

achievable given the cost. Rainfall levels and site specific conditions, such as urban canopy, would
impact the necessary maintenance frequencies. The Tentative Order requires an increase in
maintenance frequency if a full capture device is plugged or full of trash. It is important to note that
full capture devices may plug for reasons, such as unusual debris types entering the storm system,
that are one time occurrences and not maintenance frequency dependent. It may not be operationally
effective to change maintenance frequency without analysis of the event circumstances. The
proposed maintenance frequencies are not cost effective and it is unlikely that the scale of effort

prescribed will be achievable given the cost.

Tailoring maintenance programs to maintenance needs of specific devices is a better way to ensure
adequate maintenance of these devices into the future.

Requested Revision: Allow permittees to develop and implement permitee-specific maintenance
programs to achieve and maintain full capture criteria.
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PCBs and Mercury Controls (Provisions C.11 & C.12)

" The City understands that the current Bay-wide TMDL load reduction requirement for stormwater is
90%. Current proposed control measures include, but are not limited to: additional street sweeping,
inlet cleaning, suspect business referral to the Water Board, and ordinances to control the release of
PCBs from demolition and renovation activities.

PCBs-Containing Building Materials and Wastes During Building Demolition

The Tentative Order’s three year timeframe to develop a program to manage PCBs in building
materials and wastes during demolition of applicable structures would likely require administration at
the local level. The City is very concerned that this approach represents an inefficient use of public
funds and an ineffective means to comprehensively address the problem. It would also likely result
in inconsistent programs across the Bay Area. The City strongly believes that managing PCBs in
demolition projects should be addressed on a statewide or federal basis, consistent with similar
programs (e.g., lead-based paint, asbestos).

Requested Revision: Allow, at a minimum, the entire permit term for permittees to work with the
State, USEPA, building industry, and other stakeholders to develop a comprehensive statewide or
federal program analogous to current programs for asbestos and lead paint.

MRP Load Reduction Performance Criteria

Load Reduction Performance Criteria in Table 12.1 of the Tentative Order are based on an
assumption that PCBs loads are related to population, not the actual availability of controllable
sources of PCBs. The City is also very concerned that the Tentative Order requires implementation
of sufficient control measures to achieve county-specific load reduction performance criteria shown
in Table 12.1. It then contradicts this by saying that all permittees will be in compliance with the
load reduction performance criteria as long as the total load reductions for the entire area covered by
this permit are achieved. Moreover, uncertainties and assumptions in the accounting methodology in

the fact sheet do not allow for a clear path to compliance.

Stormwater PCBs loads and required reductions were originally assigned based on population.
Through study during the previous permit term, PCBs are distributed according to land use factors
not necessarily associated with population. However, the Tentative Order load reduction
requirements are still based on population. Moreover, it is unclear that the prescribed load reductions
are achievable in the timeframe set forth in the administrative draft. The Water Board must establish
a clear path to compliance that provides meaningful and achievable reduction of PCBs loads to the
Bay during the permit term, and to address shortcomings in the original loading estimates and

allocations.

The City is concerned about the Tentative Order requirements to plan and implement green
infrastructure to reduce PCBs loads. Although green infrastructure projects are currently underway
in San José, it is unclear whether additional projects can be funded and sited appropriately to achieve

reduction goals
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Requested Revision: Remove language creating County-specific load reduction criteria and revise
language to state that permittees will be in compliance based on the stipulated load reduction benefits
of proposed control measures, and acknowledge the possibility of stipulating further benefits from
activities not listed in the fact sheet.

General Comments

Several provisions of the Tentative Order require the City to make a mid-year change, assuming an
effective date of December 1, 2015, to the way we currently collect and/or track data. For example,
C.3.h.v requires tracking of inspections by the number of sites as opposed to the current practice of
tracking by the number of treatment facilities. Such modifications will make it challenging for the
City to plan and conduct inspections during already initiated FY 15-16. It will also be difficult to
report on data tracked one way, under current MRP requirements, for the first half of the fiscal year
and tracked another way, under MRP 2.0 requirements, for the second half of the fiscal year. Some
data tracking changes will require lead time for staff training, tracking tool development, and
database programming prior to implementation. The City requests that the Tentative Order establish
an effective date of July 1, 2016 for all such tracking requirement changes with an associated first
reporting of the newly required data in the 2017 Annual Report. This will allow six months
following permit approval for implementation and eliminate the need to change tracking methods
mid-year.

Conclusion

The City remains an active steward of the environment, local creeks, and the San Francisco Bay, and
acknowledges the time and effort of Water Board Staff invested in the development of the Tentative
Order. We appreciate your consideration of our comments and look forward to engaging in the next
steps to produce a successful MRP 2.0.

S

KERRIE ROMANOW
Director, Environmental Service

Attachment A: City of San Jose — Detailed Comments on Tentative Order
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