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L egal Comments on behalf of the ACCWP and Co-Permittees

These comments are submitted on behalf of the Alameda Countywide Clean Water Program
(“ACCWP’) and its 17 member Co-Permittees and are intended to address legd and regulatory
concerns relaing to the Revised Tentative Order for the Municipa Regiond Stormwater
NPDElS Permit (“MRP”) and accompanying documents that were issued on February 11,

20009.

We gppreciate the revisons made by your staff to the initid Tentative Order that wasissued in
December 2007. While some progress has been made in the 15 months since that initia
Tentative Order was issued, substantial technical, resource and legal issues remain unresolved
and are not effectively addressed by the Revised Tentative Order. Preparation of these
comments have been made more difficult due to the compressed forma comment period (less
than 60 days) and the late issuance of the summary response to our comments that were made

at the end of February 2008 — Comments and Responses Summary were not provided until
March 18, 2009.% Under these circumstances, the ACCWP and Co-Permittees have made their

1 The ACCWP will be submitti ng separate comments under its own letterhead, and its 17 members that are
Co-Permittees may be submitting separate programmatic, technical and/or legal commentsaswell. All of
these and any other comments submitted by other Bay Areamunicipal stormwater programs and/or their
co-permittees and the Bay Area Stormwater Management Agency (“BASMAA?”), are incorporated herein
by reference. The ACCWP also supports and incorporates by reference, the legal comments being
submitted by Bob Falk on behalf of the Santa Clara Program.

2 The Summary Response to Comments do not address detailed legal comments.



best efforts to assure adequate interna staff review and seek guidance from their eected public
officds.

While I will limit my comments as much as possible to the new and modified parts of the
Revised Tentative Order, in some casesit is aso necessary to refer to revisons not made while
addressing related new and revised provisons.

1. Provison C.1 Needs Further Clarification

In my February 29, 2008 comments to the Board, | requested revisions of Provison C.1
relating to compliance with discharge prohibitions and receiving water limitations. | appreciate
the changes that have been made in Provision C.1 that address my comments. However, while
Provision C.1 was appropriately modified, other requirements have been added to other
provisons of the Revised Tentative Order that substantially expand the reach of Provison C.1.
This may be an unintentiond drafting oversght, and we request that these additions be deleted.

Provisons where “triggers’ have been added to expand the scope of Provison C.1 arein
Provison C.8 Monitoring (Table 8.1 Status Monitoring triggers, Table 8-3Long Term
Monitoring triggers, C.8.ei stressor source identification; C.8.h.i reporting) and in Provision
C.10 Trash (C.10.d.iv 2012 Annual Report). The language of C.1 aready requires notification
to the Water Board where a determination has been made that discharges are causing or
contributing to an exceedance of awater quality sandard and dready requires submission of
BMP related reporting for most exceedances. The addition of the new triggersin the Provision
C.8 monitoring requirement and Provision C.10 trash requirement cited above adds confusion
to thewd| drafted and more comprehensive requirements of Provision C.1.

Recommended Action

We request that the Provison 8 Table 8.1 Status Monitoring triggers column be deleted, Table
8-3 Long Term Monitoring trigger column be deleted; Provision C.8.ei stressor identification
be ddleted; and that Provision C.8.h.i reporting be deleted. 1n addition we request that the
second sentence of Provision C.10.d.iv be ddeted. Provison C.1 would remain unchanged.

2. Monitoring and Reporting Requirements Proposed in Provision C.8 of the Revised
Tentative Order Continueto Significantly Exceed those Required by L aw

| raised thisissue in my previous comments, however, some of the important monitoring and
reporting requirements of Provison C.8 have not only been unchanged, but many have been
revised and expanded. Examples of revised and expanded monitoring and reporting
requirements include the following: San Francisco Estuary Receiving Weater Monitoring
Provison C.8.b; Status Monitoring Elements Table 8.1; various Monitoring Projectsin
Provison C.8.e; and various Reporting requirementsin Provision C.8.n. The ACCWP and Co-
Permittee comments demonstrate the dramatic cost increases associated with these expanded
monitoring requirements.

Federd regulations require that dl permits shdl specify required monitoring including “type,
intervals, and frequency sufficient to yield data which are representative of the monitored



activity.” 40 CFR §122.48(b). Thisisthe generd legal guidance for the scope of required
monitoring requirements for NPDES permits, but there is little specific regulatory guidance on
how this should be applied in the context of municipa ormwater permitting.

The Fact Sheet/Rationade Technica Report (“ Fact Sheet”) points out that each stormwater
permit should include a coordinated and cogt- effective monitoring program to gather necessary
information to determine the extent to which the permit provides for attainment of applicable
water quality standards and to determine the gppropriate conditions or limitations for
subsequent permits. We contend that the monitoring program proposed in the Revised
Tentative Order is neither effectively coordinated nor cost-effective— it is overly prescriptive
and requires considerably more resources than required by law. Furthermore, no priorities
have been established in order to provide better focus for the monitoring program.

The Fact Sheet continues to specify the same legd, technica and policy rationde for the
Revised Tentative Order provisons asin the initid Tentative Order. Therationde giveninthe
Fact Sheet for the very detailed monitoring provisons of the proposed permit is essentidly as
folows Water quaity monitoring requirements in previous permits were less detailed than the
requirementsin this Permit; and under previous permits, each program could design its own
monitoring program with few permit guiddines. The Fact Sheet then citesthe case of San
Francisco Baykeeper vs. Regional Water Quality Control Board?® for the proposition that
monitoring programs in the MRP must be detailed and extensive. In the Baykeeper case, the
trid court held that the monitoring programs in that case, which were essentialy non-existent
asthe permits at issue only contained a directive for the Permittee to design its own monitoring
program (very different from what the Bay Area municipd sormwater dischargers are
proposing), did not sufficiently specify the type, intervas, and frequency sufficient to yield

data that are representative of the monitoring activity. That decison was decided on the
specific facts before the court. 1t isimportant to note that trid court decisions such asthe
Baykeeper case do not serve as precedent as do cases decided by the Courts of Apped and the
Supreme Court.

The Fact Sheet fails to acknowledge the non-precedentia character of the trid court decision in
the Baykeeper case and further failsto discuss or disclose the more recent appellate case of
Divers Environmental Conservation Organization v. SWRCB decided by the California Court
of Appedl, Fourth District that does serve as precedent.* In that case the appellate court

carefully anadyzed the Clean Water Act requirements for municipa and industrid sormweter
discharges and concluded that the Act provides the permitting authority broad discretion to use
BMPs for sormwater discharges and provides wide flexibility in designing sormwater

controls. In contrast to the trid court’s opinion in Baykeeper, the Divers caseheld asa
precedential matter that so long as the permit provides sufficient details and standards,
management plans and monitoring plans can be developed by permittees.

Neither the Baykeeper opinion nor the Divers' case requires the extensve monitoring
provisions and the revised and expanded requirements proposed in the Revised Tentative
Order. To the contrary - as amatter of law, the Divers appellate decision provides Permittees

3 Consolidated Case No. 500527 (November 14, 2003).
* See 145 Cal.App.4h 246.



and the Water Board extremely broad discretion in formulating monitoring programs. The
Revised Tentative Order goes considerably beyond the federa regulatory requirement of
providing for monitoring that would include the type, intervas, and frequency sufficient to
yield data which are representative of the monitored activity. In fact, as detailed in comments
by other Bay Area stormwater Programs and Permitees, the staff proposal imposes
sgnificantly expanded monitoring requirements that result in amgor additiona resource
burden on the Permittees beyond that required by law. Theresult is an overly detailed, unduly
burdensome, and highly prescriptive monitoring program that is unaffordable, impracticable,
goes beyond assuring water quaity improvement/protection and is destined to creste much
data that will serve little useful purpose.

Meaningful compliance data can be provided by the Permittees that satisfies federd regulations
with a much less prescriptive and less detailed monitoring program than that required by the
revised Tentative Order and that would be consistent with the Diver s gppellate court decison
and the non-precedential Baykeeper decision.

Recommended Action: We request that a more reasonable monitoring program be included
in the MRP as has been st forth in comments submitted in the comments of the ACCWP.

3. Trash Reduction Requirementsof Revised Provison C.10 Contain | nappropriate
References to the Reduction Requirements

As gtated in the ACCWP comments, we agree that trash reduction is an appropriate primary
focus for this permit term and the Program is ready to take significant stepsin toward this
objective. Revised Provision C.10 requires attainment of Trash Action Levels (“TALS’),
terminology thet is used throughout this provison. Theterm “Action Levels’ isnot defined in
the Glossary and no judtification is given in the Fact Sheet for the use of trash requirements as
TALs.

In June 2006 a blue ribbon State Storm Water Pand made recommendations to the State Water
Board regarding the feasibility of numerica effluent limitations applicable to Sormwater
discharges®> While the Pand found that it is not feasible at this time to set enforcesble numeric
effluent criteriafor municipa urban runoff, it Sated that it may be possible that Action Levels
could be developed for certain catchments not treated by a structure or trestment BMPs. It
noted that such Action Levels could be developed using three different approaches— a
consensus based approach, ranked percentile distributions and statistically based population
parameters. The Pand then went on to describe each approach in detall.

The Revised Tentative Order failsto follow any of these recommended State Storm Water
Panel approachesin arriving at the TALS. Action Levels may be appropriate as an interim
approach where they are scientificaly defensible and where adequate datais available to
establish them. However, this data has not been proposed nor evauated in order to develop
appropriate TALsfor the MRP.

® See Storm Water Panel Recommendations to the California State Water Resources Control Board— the
Feasibility of Numeric Effluent Limits Applicable to Discharges of Storm Water Associated with
Municipal, Industrial and Construction Activities— June 19, 2006



Even the much-discussed third draft of the VenturaM S4 NPDES Permit uses“Action Levels’
for some pollutants in a carefully prescribed manner — they do not apply Action Levelsto
trash.® The Ventura draft establishes Municipa Action Levels (“MALS’) to identify
subwatersheds requiring additional BMPs to reduce pollutant loads and prioritize
implementation of additional BMPs. MALSs for selected pollutants would be based on
carefully selected and referenced protocols. The State Board Panel recommended protocols
have not been followed in the Revised Tentative Order to establish TALS.

In addition to the inappropriate use of TALS as a trash reduction measure, the revised Tentative
Order incorrectly refersto atrash “water qudity standard” (C.10a.i) and atrash “water quality
objective’ (C.10.aiv). Water qudity stlandards and water qudity objectives are defined in the
Glossary. Neither awater qudity objective nor awater quaity standard has been established
for trash in the Basin Plan. Thus, such references are inappropriate.

In summary, use of TALSis not an gppropriate way to require trash reduction in the MRP at
thistime. Trash reduction, while being an important objective of the MRP with which the
ACCWRPisin accord, could better be referred to as trash Hot Spot Reduction Goals to be
achieved.

Recommended Action

We request that reference to Trash Action Levels (“TALS’) be ddeted in the MRP and
replaced with the term, trash Hot Spot Reduction Godls. In addition, references to trash water
quality standards and water quality objectives should be deleted.

4. Non-Stormwater Conditionally Exempt Discharge Provisonsin C.15.b are Overly
Prescriptive, too Narrowly Described and are Mor e Stringent than Requir ements of
Federal L aw

Proposed Discharge Prohibition A.1 requires that Permittees shdl “effectively prohibit” the
discharge of nor+sormwater into the storm drain system and watercourses. This discharge
prohibition is based on federa requirements that require that discharges from municipa storm
sawers shdl include arequirement to “ effectively prohibit” non- ssormwater dischargesinto
storm sewers. Clean Water Act 8402(p)(3)(B)(ii).

This does not mean that al non-stormwater discharge is prohibited. Prohibition A.1 states that
Provison C.15 describes atiered categorization of nonstormwater discharges, based on
potentia for pollutant content, that may be discharged upon adequate assurance that the
discharge does not contain pollutants of concern at concentrations that will impact beneficia
uses or cause exceedances of water quality standards. Thus, the intent isto alow certain non-
stormwater discharges where water quality problems will not be created by the discharges.
Federd regulations support this gpproach and give municipdities consderable latitude in this
determination. 40 CFR 122.26(d)(2)(iv). Municipdities must implement a BMP/control

® Thedraft Ventura permit addresses trash in a manner requiring implementation of BMPs to achieve trash
waste load allocations in certain named watersheds, not with Action Levels.



measure related program where certain types of non-stormwater discharges are identified by
the municipaity as sources of pollutants to waters of the United States.

The Revised Tentative Order Provisions C.15.b.i-vii describe various non-stormwater
“discharge types’ that may be entitled to conditiona exemptions from the discharge
prohibition and therefore allowed to discharge to the storm drain system. However, These
conditional exemptions as set forth in Provisons C.15.b.i-vii are narrowly drawn and are
overly prescriptive in nature, thus, going well beyond requirements of federd law. Infact the
Revised Tentative order not only failsto respond to our previous comments but is more
detailed and prescriptive in many respects than the previoudy issue Tentative Order.

NPDES Municipa Stormwater Permitsissued by the Environmenta Protection Agency
(“EPA") address thisissue by smply permitting these types of non-stormwater discharges
unless there is an affirming showing that they are a source of pollution. In contrast with the
EPA approach, the Revised Tentative Order sets up detailed requirements described therein to
alow these discharges regardless of whether it is known or suspected of being a source of
pollutants.

Provison C.15.b.i provides a good example of this overly prescriptive and cumbersome
approach - for avery common type of non-stormwater discharge: pumped groundwater,
foundation drains, water from crawl space pumps and footing drains.” Regardless of the nature
or magnitude of threat of the non-stormwater discharge to water quaity posed from these
common discharges, unless the Tentative Order isrevised S0 as to made clear that
municipdities have discretion in determining the extent to which they are gppropriately applied
to the Stuation, the BMPs would have to include 1) trestment if necessary to remove tota
suspended solids or silt to dlowable levels (levels not specified) with methods suggested; 2)
reporting of uncontaminated groundwater at flows greater than 10,000 gallons per day before
discharging; 3) assurance that the discharges must meet water qudity standards consstent with
effluent limitsin Water Board genera permits; 4) required monitoring with prescribed methods
for arequired duration; 5) attainment of prescribed turbidity levels, 6) attainment of prescribed
pH limits; 7) dewatering discharges to be discharged to landscape areas or the sanitary sewer if
avallable; 8) erasion prevention requirements; and 9) maintenance of records of the
discharges, BMPs implemented and monitoring activity. Findly, if the dischargers are unable

to comply with these requirements, the dischargers would be directed to the Water Board for
approval.

Other categories of conditionaly exempted nonstormwater discharges set forthin Provison
C.15.b of the Revised Tentative Order contain Similar control measures and requirements. The
Revised Tentative Order in effect sets up an entirely new and detailed permitting system that
must now be implemented by the Permittees requiring lengthy applications, water quaity
sampling, monitoring and reporting. The municipdities must be alowed more discretion in the
determination of the applicable control measures relating to discharges that may be sources of
pollutants to receiving waters as envisoned in and as intended by the federa regulations.

" The ACCWP comments note that that there are thousands of these discharges in the Alameda County
areaalone.



Recommended Action: We request that the introductory paragraph of Provision C.15.b. be
revised to read asfollows:

“The following non stormwater discharges are aso exempt from Discharge Prohibition A1 if
they are either identified by the Permittees or the Executive Officer as not being sources of
pollutants to recaiving waters, or if they areidentified as sources of pollutants to receiving
waters, that BMPs/control measures are devel oped and implemented, as the Permittee deems
gppropriate to address the threat posed to water qudity, including consideration of the tasks
and implementation levels of each category of Provison C.15.b.i-vii below.”

The language of each of the discharge types should aso be modified accordingly.
5. TheRevised Tentative Order Inappropriately Assignsto the Executive Officer the

Authority to Approve Certain Projects Using L ow | mpact Development M easur es for
Vault-Based Treatments Systems

Provison C.3.c.i setsforth minimum Low Impact Development (“L1D”) measures that must be
implemented for dl regulated projects. However, C.3.c.i.(6) then further provides that the
Executive Officer must gpprove any regulated project that proposesto ingtdl vault-based
treatment systems to provide primary treatment for more than 50% of the total Provison C.3.d
specified runoff.

The Fact Sheet states “ Executive Officer gpprova of projects will ensure that vault-based
sysgems are indaled only at Stes with Ste condraints that make landscaped- based measures
truly infeesible” However, no sandards for determining “infeasibility” are set forth. Further,
thereis no indication that such systems would contribute to water quality problems. In effect,
this required approval inappropriately attempts to transfer loca planning gpprova authority
away from local governments and is contrary to Water Code section 13360. Assurances and
determinations regarding these treatment systems can be provided to the Permittees and they
can make these decisions much more expeditioudy in accord with the other requirements of
this Provison. The ACCWP and some of its Co-Permittees provide in their comments why
such an additiond requirement of Executive Officer gpprova is cumbersome and in some
cases unworkable.

Recommended Action
We request that the Executive Officer approval as set forth in Provison C.3.c.i.(6) be deleted.

6. Permitteesare Significantly Restricted in Their Ability to | ncrease Feesfor
Stormwater | mprovements

Permittees are faced with significant increased costs to local government associated with more
stringent requirements mandated by the provisons of the Revised Tentative Order. This
applies not only to stormwater-specific costs but aso to funding of certain other municipd
programs that are beneficia to achievement of sormwater related water quality improvements.
Many other commentors including the ACCWP and Co-Permittees have noted and described
these financid impactsin their written responses to the Water Board. Permittees are restricted



in their ability to increase certain fees and assessments for sormwater improvement and
control by the provisons of Proposition 218.

In November 1996, Cdifornia voters adopted Proposition 218, the Right to VVote on Taxes Act,
which added articles X111 C &D to the Cdifornia Congtitution. These condtitutiona provisons
Specify various regtrictions and requirements for assessments, fees, and charges that local
governments impose on rea property or on persons as an incident of property ownership. Asa
generd rule, it isno longer possible to create a new or increase an existing sormwater-specific
fee without complying with Proposition 218, which, with the exception of sawer, refuse, and
water service, requires voter approva (and even the latter are subject to ratepayer protest
procedures).

Cdlifornia courts have carefully considered such fee and assessment cases before them and
have very closdy scrutinized proposed fee increases. In the landmark case of Howard Jarvis
Taxpayers Association v. City of Salinas, the California Court of Appeds, Sixth Appellate
Didrict, held impogition of certain sormwater-specific feesinvaid for falure to subject the
feesto avote by the property owners or the voting residents of the affected area. The Court
found the fees to be property-related fees, as the provisions of Proposition 218 require libera
condruction of the language to effectuate the purpose of limiting loca government revenue
and enhancing taxpayer consent. This decison has had congderable impact on efforts of
public agencies to obtain loca revenuesto fund the storm water programs mandated by
municipal NPDES permits. Subsequent court decisons have continued this close scrutiny of
fee increases.

The possbility of recaiving grant funding is problematic because it entalls expense, and then,
isnot guaranteed. Recent state directives have reduced the possibilities for potentia state
grants & thistime. Grant funding, even when it isavailable, islimited and the application
process for grants can be very time consuming - many codts are not digible for rembursement;
meatching funding is often required; the gpplicant must advance funds, and thereisno

guarantee of recelving agrant. Potentid funding under the federaly enacted American
Recovery and Reinvestment Act of 2009 is of limited value as few municipa stormwater
related projects are “shove ready” and may not have satisfied relevant NEPA requirements.
At the same time, municipa revenues are decreasing and rate payer and political sengtivity has
increased with regard to other potentia forms of revenue increases. With so little funding
available from grants, decreasing municipd revenues, and generd revenues being congtrained
by competing service demands, it isamonumenta task to fund new or increased ormwater
programs. This Stuation has only become worse since the last public comment period.

While Water Board staff in the Fact Sheet to some extent have acknowledged the financia
difficulties and chalenges facing Permittee local government agencies, the Revised Tentative
Order itsdf stops far short of adequately recognizing the fiscal congtraints on local
government.



Recommended Action

Inlight of the Sgnificant fiscd condraints facing municipal stormwater Permittees, exercise
further discretion to reduce the scope of new requirement mandates in this MRP for this permit
term.

7. Many Requirements of the Revised Tentative Order are Mor e Stringent than
Required by Federal L aw and Constitute State Unfunded M andates

The revised Tentative Order for the MRP imposes many obligations that both exceed those set
forth in federaly-issued municipa ssormwater permits and that exceed those required by
federd law, making them State mandates for “new programs and/or higher levels of service”
intended to provide greater benefits to the public.® Thus, unless state funding is provided for
the implementation of these state imposed obligations by loca governments for these aspects
of the MRP, they will violate Article XI11B, Section 6, of the Cdlifornia Constitution.®

Many of the new programs and higher levels of service envisoned in the Revised Tentative
Order are extremdy expensive, staff intensve, or otherwise impracticable without such
measures moderating their burden on loca governments. These burdens have been explained
at length in comments separately submitted by the Bay Area municipdities, Countywide
Stormwater Programs, and the Bay Area Stormwater Management Agencies Association. In
addition, Regiond Board staff members have acknowledged the significant funding problems
facing loca governments. Consequently, to avoid contentious advocacy proceedings that may
consume large amounts of resources on detailed administrative gppeds and litigation that could
ingtead be spent on water quality improvement, the Revised Tentative Order should be further
modified in a manner reflecting consensus with Bay Arealoca governments on priorities and
redigtic implementation timetables (which in some cases may have to be phased into future
permit terms) and/or the relevant requirements must be conditioned on the receipt of State
funding guaranteed to help the municipdities saff and finance tharr implementation. This
approach could be asgnificant benfit for the improvement of water quality and beneficia
uses in the San Francisco Bay area.

Examples of some of the more obvious required new programs and/or higher levels of service
arethefollowing: green streets pilot projects (Provison C.3.b.iii); low impact development
requirements (Provision C.3.¢); site design measures for small projects (Provison C.3.i);
various monitoring mandates (Provisons C.8.b-g); various trash control mandates (Provisons
C.10.a-d); mercury and PCB control Programs (Provisons C.11& 12); and BMP/control
measure requirements for conditionaly exempted non-stormwater discharges (Provision
C.15.b).

8 Neither the ACCWP nor its Co-Permittees have submitted a permit application that endorses such
control as funded under municipal stormwater control programs nor do they endorse the issuance of such
requirements or voluntarily undertake funding or implementing them absent adequate funding from the
State.

® Please refer to more lengthy development of this complex issue by Bob Falk that has been submitted on
behalf of the Santa Clara Program. We concur with those comments.



Recommended Action

Regiona Board should either (1) direct staff to revise those aspects of the Revised Tentétive
Order that exceed federd minimum requirements in amanner reflective of a consensus with
locd governments concerning priority-setting and phasing over time, or (2) absent the
achievement of such a consensus, condition the effectiveness of such discretionarily imposed
sormwater management, monitoring, and reporting requirements on local government recel pt
of funding from the State.

8. Additional Comments on Other Provisions of the Revised Tentative Order

In addition to the significant legal issues discussed above that respond to the Revised Tentative
Order, we have severa further comments. They are asfollows

A. Provison C.3.b.iii addition of requirement for green streets pilot projects.
This new provision requires Permittees to complete 10 pilot green Streets projects that
incorporate LID requirements. While some Permittees will be pursuing green sireets
projects, this provison contains requirements and standards that exceed the authority
of the Permittee’ s jurisdiction with repect to pollutants conveyed through their
municipal separate slorm sawer systems. These requirement are contained in
Provisons C.3.b.iii.(2)(b) — attractive streetscapes; C.3.b.iii.(2)(c) — greenway
segments; C.3.b.iii.(2)(d) — parking management; and C.3.b.iii.(2)(€) — mesting
broader community goals. While Permittees implementing green streets projects may
generaly consder these standards, they should not be required. Therefore, we
reguest that these provisions either be deleted or be included only as discretionary
congderations for Permittees.

B. Provison C.3.h.iii operation and maintenance of stormwater treatment
systems. This Provison requires Permitteesto “ensure’ that ormwater trestment
systems and HM controls are properly operated and maintained for the life of the
projects. However, while Permittees can require such systems, require controls and
provide appropriate ingpections and enforcement, they cannot aways “ensure’ the
results. Therefore, we request thet the heading for Provison C.3.h.iii and the
narrative language of this provision be changed to replace “ensure’ with “require.”

C. Provison C.11 mercury control pilot projects. It isour undersanding that the
pilot projects for mercury and PCBsin Provison C.12.c are being trested in asmilar
manner. In the heading for PCB Provison C.12.c the reference to “ Private Property”
has been deleted in regponse to our previous comments, but not in the smilar heading
for Provison C.11.c. For consstency and to avoid confusion, we r equest that the
reference to “Private Property” be deleted in C.11.c heading as well.

D. ProvisonsC.11.c.i (should beii) mercury control pilot project
implementation and C.12.c.ii PCB control pilot project implementation. In
follow-up to the previous comment, since the reference to Private Property has been
deleted in the heading relating for PCBs, we request that the reference to “private
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property” in the text regarding implementation for C.11.c.i (should beii) and C.12.c.ii
be deleted.

E. ProvisonsC.11.c.i (should beii) mercury control pilot project
implementation and C.12.c.ii PCB control pilot project implementation. These
two provisions discuss gppropriate action when contamination islocated. The
provisions request that Permittees ensure cleanup by ether exercising direct authority
to cleanup or by notifying gppropriate authorities to ensure that oversght is
established. However, Permittees cannot dways “ ensure that cleanup occurs.”
Furthermore, in some cases, other appropriate agencies may have broader and more
comprehensive enforcement authority. Therefore, we request thet this language of
Provisons C.11.c.i and C.12.c.ii be changed to read asfollows. “When contamination
is located, Permittees must either exercise direct authority to cleanup or notify and
request other appropriate authorities to exercise their cleanup authority.”

F. ProvisonsC.11.f for Mercury and C.12.f for PCBs ill contains language
indicating mandatory diversions of dry weather and first flush flow projectsto
publicly owned treatment systems (* POTWSs'). While the language of these
provisons has been dightly modified in the Revised Tentetive Order, it must be
clarified that diversons and pilot projects are only required if the coordination with
the rdevant POTWsfind that such diversions and pilot projects are legdly,
technically and economically feasble. We request thet this be clarified either with
additiona language in these provisons or in further responses to comments.

G. Provison C.15.b failsto include conditionally exempted non-stormwater
dischargesfrom individual resdential car washing. The ACCWP existing
NPDES permit contains a conditional exempted category for individua residentia car
washing. However, this exemption has not been included in the Revised Tentative
Order. Federd regulations state that this category “shdl be addressed.” 40 CFR
122.26(d)(2)(iv)(B)(1). Therefore, we reguest that a conditionally exempted
discharge category be added to the Revised Tentative Order for residentid car
washing.

H. Provison C.15.b.iii planned, unplanned and emergency discharges of the
potable water system. This provision provides detalled regulaion and additiona
monitoring of potable water primarily from water supply agency discharges.
However, Permittees may not have jurisdiction within specid water supply digtrictsto
take the steps required by this provison. These discharges are more gppropriately
directly regulated through a Water Board generd permit, individua permit or in the
Phase |l permitting process.

|. Intended revisionsand revisionsthat wereinadvertently omitted. The
summary response to comments and conversations with Water Board staff indicate
that there are numerous revisons that saff intends to make or revisons that were
inadvertently omitted from the Revised Tentative Order. We request that these

11



revisions be provided in writing in the form of an addendum or supplement to the
Revised Tentative Order prior to the May 13 hearing.

Thank you for the opportunity to submit these comments on behdf of the ACCWP and its
Co-Permittees. We hope that the Water Board staff prior to the May 13, 2009 hearing will
circulate further revisionsto the Tentative Order. In addition, we urge the Water Board to take
appropriate time to further resolve these difficult issues that are so important to the Water
Board, the Programs and the Permittees prior to adoption of the MRP. It is our hope that the
MRP will be one that the ACCWP and Co-Permittees can support and not one that would
create risks of nor-compliance.

Sincerdy,

Gay J. Grimm

cc viaemail:
Bruce Wolfe
Tom Mumley
Kathy Cote
Jm Scanlin
Dorothy Dickey
Geoff Brosseau
Bob Fak
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