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INTENT

This Administrative Procedures Update prov1des guidance for the Regional Boards
for -implementing State Board Resolution No. 68-16, “Statement of Policy With =
Respect to Maintaining High Quality of Waters in Ca11forn1a" (Appendix I-1), and
the Federal Antidegradation Policy, as set forth in-40 CFR 131.12 (Appendix I-2),
as app11ed to the NPDES permitting process. Additional guidance for interpreting
State Board Resolution No. 68-16 and the federal antidegradation regulation may be
found in Appendices I-3 (EPA's Questions and Answers on Antidegradation), I-4
(State Board legal memo entitled "Federal Antidegradation Policy") and I-5 (EPA

- Region 9's Guidance on Implementing the ‘Antidegradation Provisions of 40 CFR

131.12).

WHEN IS AN ANTIDEGRADATION ANALYSIS REQUIRED

To implement the antidegradation policy, the Regional Boards must consider the
need to include a finding that specifies that water quality degradation is
permissible when balanced .against benefit to the public -of the activity in
question. The determination as to whether a finding is needed must be made when
~issuing, reissuing, amending, or revising an NPDES permit. The Regional Board
should also make this finding when an existing discharge has reduced water
quality, 'since the facility was last permitted and the reduction is not authorized
by the permit. The findings should specifically state that the Regional Board has .
considered antidegradation pursuant to 40 CFR 131.12 and State Board Resolution
No. 68-16 and finds that the permitted d1scharge is consistent with those
provisiens. If the Regional Board finds that lowering of water quality is
consistent with the conditions established in the State policy and the federal
regulation, the findings should indicate:

1. The .pollutants that will lower water quality;

2. The socioeconomic and pub11c benefits that resu]t from lowered water
quality; and

3. The beneficial uses that will be affected.
Potential beneficial uses are not protected by the federal regulation.

Regional Board staff should only apply the .State policy when perm1tt1ng a
d1scharge that solely impacts potential beneficial uses.
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ANTIDEGRADATION FINDING NOT REQUIRED

A Regiocnal Board may decide that an ant1degradat1on f1nd1ng is not required
because the proposed dischargs is prohibited under either the State or federal
“policies. For example, if the proposed discharge would violate water quality
objectives in the receiving water, no discharge will be allowed and therefore no
antidegradation analysis is requ1red Alternatively, if the Regional Board has no
reason to believe that existing water quality will be reduced due to the proposed
action, no antidegradation ana]ys1s is required.

SIMPLE ANTIDEGRADATION ANALYSIS SUFFICIENT

A Regional Board may determine that it is not necessary to do a complete
ant1degradat1on analysis. The Regional Board may reach this determination if, :
using its best professional judgement and all available pertinent 1nformat1on, the
Regional Board decides that the discharge will not be adverse to the intent and
purpose of the State and federal antidegradation policies.

Based on information available to the Regional Board and any other background -
material the Regional Board believes is necessary, a comp]ete dntidegradation:
ana]ys1s will not be required if: :

L. A Regional Board determines ‘that the reduction of water quality will be
’ spat1a11y localized or Timited with respect to the waterbody, e.g., confined
to the m1x1ng zone; or

20 A Regional Board determines the reduction in water qua11ty is temporally
‘Timited and will not result in any long-term deleterious effects on waten
qua]1ty, e.g., will cease after a storm event 1is over; or

3. A Regional Board determines the proposed act1on will produce minor effects
which will not result in a significant reduction of water quality; e.g., .a
POTW has a minor increase in the volume of d1scharge subJect to secondary
treatment; or

4. The Regional Board determines that the proposed activity, which may
potentially reduce. water quality, has been approved in the General Plan of a
political subdivision and has been adequately subjected to the environmental
and economic analyses in an environmental impact report (EIR) required under
the California Environmental Quality Act (CEQA). If the Regional Board finds’
that the EIR is inadequate, the Regional Board must supplement this
information to support the decision.

fhe above criteria may vary with the types of po11utants Some pollutants are
believed to elicit an effect at a certain concentration (threshold pollutants).
Others (non-threshold pollutants) have no safe level. Non-threshold pollutants
include carcinogens, mutagens, and teratogens. Regional Boards are urged to apply
stricter scrutiny to non-threshold pollutants, and to note that repeated or
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multiple small changes in water quality (which would otherwise not require
detailed analysis) can result in significant water quality degradation if non-
threshold pollutants are invoived. The Regional Boards must still make the
necessary findings regardless ,of the nature of po11utants involved, and summarize
them in the Fact Sheet for major NPDES permits or 1in the Statement of Bas1s “for

minor NPDES permits.

COMPLETE ANTIDEGRADATION ANALYSIS REQUIRED

The Regional Board may determine that antidegradation provisions must be evaluated
in making its decision. In general, an antidegradation analysis is needed to
support all regulatory actions that, in the Regional Board's judgement, will
‘result in a significant increase in pollutant loadings. ~The Regional Boards must
consider antidegradation effects and conduct an ant1degradat1on analysis when the -
proposed activity results -in: '

1. A substantial increase in mass emissions of a pollutant, even tf there is no
other 1ndication.that the receiving waters are polluted; or

2. Mortality or s1gn1f1cant growth or reproductive 1mpa1rment of resident.
species. .

In particular, an antidegradation finding should be made and, if necessary, an
analysis should be conducted when performing the following permit activities:

. 1. Issuance of a permit‘for any new discharge, including Sectton 401
certification5° or

2. Material and substantial alterations to the perm1tted facility, such as.
relocation of an existing discharge; or

3. Reissuance or modification of permits which would allow a significant.increase
’ in the concentration or mass emission of any pollutant. in the discharge.
IMPLEMENTATION OF ANTIDEGRADATION POLICIES

If the Reg1ona1 Board finds the proposed act1v1ty does not warrant a complete
antidegradation analysis; e.g., one of the criteria listed above 1is satisfied,

such findings should be documented in the Fact Sheet of the proposed permit action”

or Regional Board order, along with the basis for thése findings.

If the Regional Board determines that a compiete antidegradation analysis is
necessary to support a finding under State or federal antidegradation policies,
. the Regional Board shall ensure that sufficient’ ev1dence is analyzed to support
this decision and that this evidence is summarized in an appropriate finding.
When a discharge is_included in a project requiring CEQA documentation, the
antidegradation ana]ys1s should be integrated in the environmental review process.
If the Regional Board is not the lead agency on a project requiring an.
antidegradation finding, the Regional Board should ensure that the lead agency
includes the antidegradation information in the EIR. The Regional Board shall
make such a request to the lead agency no later than 30 days after the

Regional Board receives a Notice of Preparation from the lead agency

[CEQA, Section 15096(b)(2)].

-3-
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PROCEDURE FOR COM?LETE ANTIDEGRADATION ANALYSIS

When undertaking an antidegradation ana]ys1s the Reg1ona] Board ‘should proceed as
follows: . N :
/ _

1. Compare receiving water quality to the water quality objectives
established to protect designated beneficial uses.

The baseline quality of the receiving water determines the level of water'
quality protection. Baseline quality is defined as the best quality of the
receiving water that has existed since 1968 when considering Resolution No.
68-16, or since 1975 under the federal policy, unless subsequent lowering was
due to regulatory action consistent with State and federal antidegradation
policies. If poorer water quality was permitted, the most recent water
quality resulting from permitted action is the baseline water quality to be
considered in any antidegradation analysis. Baseline quality is pollutant
specific, not waterbody specific. Baseline quality should be determined for
each constituent in the discharge which is 1ikely to degrade water quality.
The baseline water quality should be representative of the water body,
accounting for temporal and spatial variability. Water quality protection
depends on the baseline receiving water, as follows:

a. If baseline water quality is equal to or less than the quality.as:.defined
by the water quality objective, water quality shall be .maintained or
improved to a level that achieves the objectives. Baseline water quality
should be compared to all numerical and narrative objectives that: protect
the actual and potential beneficial uses which would be affected. by the
proposed discharge. The discharge may be prohibited or allowed as

‘.described under 40 CFR 130.7.

h. If baseline water quality is better than the water quality as defined by

: the water quality objective, the baseline water quality shall be
maintained unless poorer water quality is necessary to accommodate.
important economic or social development and is considered to be of
maximum benefit to the people of the State.

If the receiving water has been designated as an outstanding national resource
water in the Region's Basin Plan, or if it can be argued that the waterbody in
question deserves the same treatment (for example a wild and scenic river, an area
of special biological significance, etc.), no discharge which will lower existing
water quality shall be allowed. Lake Tahoe is the only water body in the State
presently designated as an outstanding national resource water.

2. Balancing the proposed action against the public interest.
Ensure that a discharge to high quality water, which is 1ikely to reduce water
quality, is not permitted unless the reduction in water quality is offset by
maximum-public benefit to the people of the State. This step should be
performed if a finding of reduced water quality is made. Regional-Board staff
shall not recommend that the activity be perm1tted unless all of the following

conditions are met: )

a. The proposed action is necessary to accommodate important economic or
social deve]opment in the area. (Factors to be considered when determining
important economic or social development fol]ow )

~4-



05/90 * ANTIDEGRADATION POLICY IMPLEMENTATION
| | FOR NPDES PERMITTING

b. The reduct1on in water quality is cons1stent with maximum pub11c
- benefit.

c. The reduction in water quality will not unreasonab]y affect actual or
- potential beneficial uses A

d. Water qua11ty will not fa]] below water qua11ty obJect1ves prescribed in
‘the Basin Plan.

The severity and extent of water quality reduction should be weighed when
evaluating the benefits required to compensate for that degradation. The
magnitude of the proposed project and potential reduction should also
determine the scope of impact assessment. The Regional Board should ensure
that a systematic impact assessment is conducted. :

Factors that should be considered when determining whether the discharge is
necessary to accommodate social or economic development and is cons1stent with
max imum pub11c benefit, include:

a. Past, present, and probable beneficial uses of the water.

b. “Economic and social costs, tangible and intangible, of the proposed::.
discharge compared to benefits. The economic impacts to be considéréd are
those incurred in order to maintain existing water quality. The financial
impact analysis should focus on the ability of the facility to pay for the
necessary treatment. The ability to pay depends on the facility's source
of funds. -In addition to demonstrating a financial impact on the

- publicly-or privately-owned facility, the analysis must show a s1gn1f1cant
-adverse impact on the community.- The long-term and short-term
socioeconomic impacts of maintaining ex1st1ng water qua11ty must be
considered. Examples of social and economic parameters that could be
affected are employment, housing, community services, income, tax '
revenues, and land value. To accurately assess the impact of the. proposed
project, the projected baseline socioeconomic profile:of the affected
community without the project should be compared to the projected profile
with the project. _

c. The environmental aspects of the proposed discharge must be evaluated. The
proposed discharge--while actually causing a reduction in water quality'in
a given water body--may be simultaneously causing an increase in water
quality in a more environmentally sensitive body of water from which the
discharge in quest1on is being diverted; e.g., chang1ng the location of
San Francisco's outfall from the Bay to the ocean.

d. The implementation of feasible alternative control measures which might
"~ reduce, eliminate, or compensate for negative impacts of the proposed
.action.

The Regional Board should encourage the participation of the public and
appropriate government agencies in the public interest balancing process 50
‘that the environmental, social, and economic impacts of the project.are
“accurately assessed. EPA's Water Quality Standards Handbook (Chapter 5)
provides additional guidance in assessing financial and socjoeconomic impacts.
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3. Repoft on the antidegradation analysis.
The Regional Board must ensure full 1ntergovernmenta1 coord1nat1on and pub11c
participation in the perm1tt1ng process. The antidegradation analysis should
be summarized in the Fact’Sheet for major NPDES permits or the Statement of
Basis for minor NPDES permits.
The summary should include all the following information:

é, The water quality parameters and beneficial uses which will be affected by
the proposed action and the extent of the impact.

b. The scientific rationale for determ1n1ng that the proposed act1on will or
will not lower water qua11ty

c. A description of the alternative measures that were considered.
- d. A description of the socioeconomic evaluation.

e. The rationale for determining that the proposed action is or is not
justified by socioeconomic considerations.

The findings should specifically state that the RegfonaT Board has. cons idéred
~ antidegradation pursuant to 40 CFR 131.12 and State Board Resolution No. 68-16 and
finds that the permitted d1scharge is consistent with those prov1s1ons

_ce: Al] Regional Board Staff
WG Program Managers
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STATE WATER RESOURCES CONTROL BOARD
 RESOLUTION NO. 68-16

STATEMENT OF POLICY WITH RESPECT TO
MAINTAINING HIGH QUALITY OF WATERS IN CALIFORNIA

WHEREAS the California Legislature has declared that it is the policy of the State

that the granting of permits and licenses for unappropriated water and the

disposal of wastes into the water of the State shall be so regulated as to achieve’

highest water quality consistent with maximum benefit to the people of the State

and shall be controlled so as to promote the peace, health, safety, and welfare of
_ the people of the State; and

WHEREAS water quality control policies have been and are being adopted for waters
of the State; and :

WHEREAS the quality of some waters of the State is higher than that established by -
.the adopted policies and it is the intent and purpose of this Board that such:
higher quality shall be maintained to the maximum extent possible consistent: w1th
the declaration of the Leg1s1ature :

NOW, THEREFORE, BE IT RESOLVED:

-1. Whenever the existing quality of water is better than the quality
established in policies as of the date on which such policies become
effective, such existing high quality will be maintained until it has been
demonstrated to the State that any change will be .consistent with maximum
benefit to the people of the State, will not unreasonably affect present
and anticipated beneficial use of such water, and will not result in water

.quality less than that prescr1bed in the po11c1es

2. Any activity which produces or may produce a waste or increased volume or
concentration of waste and which. discharges or proposes to discharge to
existing high quality waters will be required to meet waste discharge
requirements which will result in the best practicable treatment or controi of
the discharge necessary to assure that (a) a pollution or nuisance will not”
occur and (b) the highest water quality cons1stent with maximum benefit to the
people of the State will be maintained. : \

3. In implementing.this policy, the Secretary of the Interior will be kept
advised and will be provided with such information as he will need to
discharge his responsibilities under the Federal Water Pollutijon Control Act.

‘BE IT FURTHER RESOLVED that a copy of this resolution be forwarded to the
Secretary of the Interior as part of California's water qua11ty control policy
submission.
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\ o CERTIFICATION

The undersigned, Executive Officer of the State Water Resources Control Board,
does hereby certify that the foregoing is a full, true, and correct copy of a
resolution duly and regularly adopted at a meet1ng of the State Water Resources
Control Board held on October 24, 1968.

Dated: OQctober 28, 1868

/st ‘
Kerry W. Mulligan
Executive Officer
State Water Resources
Control Board
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The federal antidegradation regulation 40 CFR 131.12, initta]]y adopted 1in 1975,
establishes requirements for protection of high quality waters. To wit:

“Section 131.12 Antidegradatidﬁ Policy.

(a) The State shall develop and adopt a statewide antidegradation policy and
jdentify the methods for implementing such policy pursuant to this subpart. The
antidegradation policy and .implementation method shall, at a minimum, be
‘consistent with the following:

1/

(1) ° Existing instream water uses and the level of water quality necessary to
protect the existing uses shall be maintained and protected.

(2) Where the quality of the waters exceeds levels necessary to support
propagation of fish, shellfish, and wiidlife and recreation in and on the
water, that quality shall be ma1nta1ned and protected unless the State

f1nds, after full satisfaction of the 1ntergovernmenta1 coordination and -

public participation provisions of the State's continuing planning
process, that a11ow1ng lower water qua11ty is necessary to accommodate
important economic or social ‘development in the area in which theswaters
are located. In-allowing such degradation or lower water qualityy. the
State shall assure water quality adequate to protect existing uses.fully.
Further, the State shall assure that there shall be achieved the highest
statutory and regulatory requirements for all new and existing point
sources and all cost-effective and reasonable best management practices
for nonpoint source contro1

(3) Mhere high quality waters constitute an outstanding national resource
such as waters of national and State parks and wildlife refuges and

waters of exceptional recreational or ecological significance, that water.

quality shall be maintained and protected.

(4) In those. cases where potential water qua11ty impairment assoc1ated with a

thermal discharge is involved, the antidegradation policy and.
implementing method shall be consistent with Section 316 of the Act.l/t

Section 316(a) of the Clean Water Act states that the thermal component of an
effluent Timitation need only be stringent enough to assure the protection and
propagation of a balanced, indigenous popu]at1on of shellfish, fish, and
wildlife in and on the body of the receiving water. Section 316(c), in
effect, allows thermal discharges from a point source to meet standards
1mposed by Sections 301 or 303 (balanced indigenous populations) only for a
fixed per1od as noted in Section 316(c). The federal antidegradation
regulation is a more-stringent Timitation and, thus, cannot be applied to
these discharges. ' :
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From: Water Qua1ity Standards Handbook, Second Draft, USEPA, June 1989

4.9 Questions and Answers on’Antidegradation

This section uses a question and answer format to present information about
the origin of the policy, the meaning of various terms, and its application in
~ both general terms and in specific examples. A number of the questions and
answers are closely related; the reader is advised to consider the section in its.
entirety ... rather than to focus on particular answers in isolation. While this
section obv1ous]y does not address every question which could arise concerning the
policy, we hope that the principles it set out w111 aid the reader in applying the
policy 1n other situations.

These following questions and answers are substant1a11y the same as those in
the document entitled Questions and Answers on Antidegradation, August 1985,
(designated -as Appendix A to Chapter 2 of the Water Quality Standards Handbook,
December.1983.) The questions,have'been renumbered and separated into sections.
Minor changes in the answers to question #2 in 4.12.1 have been made to reflect
the Clean Water Act Amendments of 1987 or changes in the reference document. .
citations. : :

4.9.1 General Policy Questions
' 4.9.1.1 WHAT IS THE ORIGIN OF THE ANTIDEGRADATION POLICY?

The basic policy was established on February 8, 1968, by the Secretary of the
'U.S. Department of the Interior. It was included in EPA's first water quality .:
standards regulation (40 CFR 130.17, 40 FR 55340-41, November 28, 1975). It was
slightly refined and repromulgated as part of the current program regulation
,pub11shed on November 8, 1983 (48 FR 51400, 40 CFR 131.12). An ant1degradat1on
“policy is one of the m1n1mum elements requ1red to be included in a state's water
'qua11ty standards.

4.9.1.2 WHERE IN THE CLEAN WATER ACT (CHWA) IS THERE A REQUiREMENT~FOR
ANTIDEGRADATION POLICY OR SUCH A POLICY EXPRESSED?

There is no.explicit requirement for such a policy in the Act. . However, the
policy is consistent with the spirit, intent, and goals of the Act, espec1a11y the
clause "... restore and maintain the chem1ca1 phys1ca] and b1o1og1ca1 1ntegr1ty '
of the Nation's waters" (Section 101(a)) and arguab]y is covered by the provision
of Section 303(a) which made water quality standard requirements under prior law
the "starting point" for CHA water quality requirements. In dddition, Section
303(d)(4)(B) of the Clean Water Act Amendments of 1987 explicitly refers to
- satisfaction of the antidegradation requirements of 40 CFR 131.12 prior to taking
various actions which would Tower water 'quality. This demonstrates that the
antidegradation policy is clearly recognized by Congress and is expected to be
1mp1emented to meet the goals of the Clean Water Act. _
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4.9.1.3 CAN A STATE JUSTIFY NOT HAVING AN ANTIDEGRADATION POLICY IN ITS WATER
QUALITY STANDARDS?

EPA s water quality stanQprds regu]at1on requires each -state to adopt an
ant1degradat1on policy and specifies the minimum requirements for a policy. If
not included in the standards regulation of a state, the policy must be
specifically referenced in the water quality standards so that the functional
relationship between the policy and the standards is clear. Regardless of the
location of the policy, it must meet a]] app11cab1e requirements.

4 9. 1 4 WHAT HAPPENS IF A STATE'S ANTIDEGRADATION POLICY DOES NOT MEET THE
REGULATORY REQUIREMENTS?

If this occurs either through State action to revise its policy or through
revised federal requirements, the state would be given an opportunity to make its
policy consistent with the regulation. If this is not done, EPA has the authority
to promulgate the p011cy for the state pursuant to Section 303(c)(4) of the Clean
Water Act. :

4.9.1.5 WHAT COULD HAPPEN IF A STATE FAILED TO IMPLEMENT ITS ANTIDEGRAIATION
" POLICY PROPERLY?.

If a state issues an NPDES permit which violates the required anfidegradation'

policy, it would be subject to a discretionary EPA veto under Section 402(d) or to
.a citizen challenge. In addition to actions on permits, any wasteload allocations
and total maximum daily loads violating the antidegradation policy are subject to
EPA disapproval and EPA promulgation of a new wasteload allocation/total. maximum
daily load under Section 303(d§ of the Act. If a significant pattern of violation
was evident, EPA could constrain the award of grants or possibly revoke any
federal permitting capability that had been delegated to the state. If the state
issues & Section 401 -certification (for an EPA issued NPDES permit) which fails to
reflect the requirements of the antidegradation policy, EPA will, on its own
initiative, add any additional or more stringent effluent limitations required to
ensure cump11ance with Section 301(b)(1)(C). If the faulty Section 401
certification related to permits issued by other federal agencies (e.g., a Corp of
Engineers Section 404 permit), EPA could comment unfavorably upon perm1t issuance.
The public, of course, could br1ng pressure upon the perm1t 1ssu1ng agency

4. 9 1 6 - WILL THE APPLICATION OF THE ANTIDEGRADATION POLICY ADVERSELY IMPACT
-ECONOMIC DEVELOPMENT? :

_ This concern has been ra1sed since the inception of the ant1degradat1on
pol1cy .The answer remains the same. The policy has been carefully structured to

minimize. adverse effects on economic development while protecting the water
qua11ty goals of the Act. As Secretary Udall put it in 1968, the policy serves

.the dual purpose of carrying out the letter and spirit of the Act without
1nterfer1ng unduly with further economic development" (Secretary Udall, February,
1968). Application of the policy could affect the levels and/or kinds of waste
“treatment necessary or result in the use of alternate sites where the
environmental impact would be less damaging. These effects could have economic
implications as do all other environmental controls.

R
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4.9.1.7 HOW MAY THE PUBLIC PARTICIPATION REQUIREMENTS BE SATISFIED7 |

This requ1rement may be sat1sf1ed in several ways. The state may obviously

hold a public hearing or hearipngs. The state may also satisfy the requirement by

providing the opportunity for ‘the public to request a hearing. Activities which

may affect several water bodies in a river basin or sub-basin may be considered in .

a single hearing. To ease the resource burden on both the state and public,
standards issues may be combined with hearings- on environmental impact statements,
water management plans, or permits. However, if this is done, the public must be
clearly informed that possible changes in water quality standards are being
considered along with other activities. In other words, it is inconsistent with
the water quality standards regulation to "back-door" changes. in standards through
actions on EIS‘s‘wasteIOad allocations, pTans,-or permits.

4.9.1.8 IS POLLUTION RESULTING FROM NONPOINT SOURCE ACTIVITIES SUBJECT TO
PROVISIONS OF THE ANTIDEGRADATION POLICY?

Nonpoint source activities are.not exempt from the provisions of the
antidegradation policy. The language of Section 131.12 (a)(2) of the regulation:
"Further, the state shall assure that there shall be achieved the highest:
statutory and regulatory requirements for all new and existing point sources: and
all cost-effective and reasonable best management practices for nonpoint;source
control” reflects statutory provisions of the Clean Water Act. While it is true
that the Act does not establish a regulatory program for nonpoint sources, it
clearly intends that the BMPs developed and approved under Sections 205(j), 208

- and 303(e)‘be aggressively implemented by the states.

4.9.1.9 WHAT IS MEANT BY THE REQUIREMENT THAT WHERE A THERMAL DISCHARGE IS
INCLUDED, THE ANTIDEGRADATION POLICY SHALL BE CONSISTENT WITH
SECTION 316 .0F THE ACT? ,

_ This requirement is contained in Section 131.12 (a)(4) of the regulation and
is intended to coordinate the requ1rements and procedures of the antidegradation
policy with those established in the Act for setting.thermal discharge
limitations. Regulations implementing Section 316 may be found at 40 CFR 124.66.
The statutory scheme and legislative history indicate that limitations deveToped-
under Section 316 take precedence over other requirements of the Act. .

4.9.1.10 WHAT IS THE RELATIONSHIP BETWEEN THE ANTIDEGRADATION POLICY, STATE WATER
RIGHTS USE LAWS AND SECTION 101(g) OF THE CLEAN WATER ACT WHICH DEALS
WITH STATE AUTHORITY TO ALLOCATE WATER QUANTITIES?

. The exact limitations imposed by section 101{g) are unclear, however, the
legislative history and the courts interpreting it do indicate that it does not
nullify water quality measures authorized by CWA (such as water quality standards
and their upgrading, and NPDES and 402 permits) even if such measures incidentally
affect individual water rights. Those authorities also indicate that if there is
a way to reconcile water quality needs and water quantity allocations, such .
accommodation should be pursued. In other words, where there.are a]ternate ways
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to meet the water quality requirements of the Act, the one with least disruption
to water quantity allocations should be chosen. Where a planned diversion would
lead to a violation of water quality standards (either the antidegradation policy
or a criterjon), a 404 permit associated with the diversion should be suitably
‘conditioned if possible and/or¥ additional nonpoint and/or point source controls
should be imposed to compensate. _

4.9.1.11 AFTER READING THE REGULATION, THE PREAMBLE, AND ALL THESE QUESTIONS AND
ANSWERS, I STILL DON'T UNDERSTAND ANTIDEGRADATION, WHOM CAN I TALK TO?

Call Mr. Dave Sabeck at the Standards Branch at: (202) 475-7315, or
Mr. Phil Woods, Water Quality Standards Coordinator, at EPA Region § at (415)
351-8653. . ' : .

4.9.2 Protection of Existing Uses _ | _
4.9.2.1 WHAT IS THE PROPER INTERPRETATION OF THE TERM "AN EXISTING USE"?

An existing use can be established by demonstrating that fishing, swimming,
or other uses have actually occurred since November .28, 1975, or that therwater
quality is suitable to allow such uses to occur (unless there are physical:.
problems which prevent the use regardless of water quality). An example of the
latter is an area where shellfish are propagating and surviving in a biologically

suitable habitat and are available and suitable for harvesting.- Such facts clearly-

~establish that shellfish harvesting is an "existing" use, not one dependent on
improvements in water quality. To argue otherwise would be to say that the only -
time an aquatic protection use "exists" is.if someone succeeds in catching fish.

- 4.9.2.2 THE WATER "QUALITY STANDARDS REGULATION STATES THAT "EXISTING USES AND THE

LEVEL OF WATER QUALITY NECESSARY TO PROTECT THE EXISTING USES SHALL BE
MAINTAINED AND PROTECTED.". HOW FULLY AND AT WHAT LEVEL OF PROTECTION IS
AN EXISTING USE TO BE PROTECTED IN ORDER TO SATISFY THE ABQVE
REQUIREMENT?

- No activity is allowable under the antidegradation poTicy which would
partially or completely eliminate any existing use whether or.not that use is.
designated in a state's water quality standards. The aquatic protection use is a

- broad category requiring further explanation. Species that are in the water body .

and which are consistent with the designated use (i.e., not aberrational) must be
protected, even-if not prevalent in number or importance. Nor can activity be
allowed which would render the species unfit for maintaining the use. Water.
quality should be such that it results in no mortality and no significant growth
~or reproductive impairment of resident species. (See Section 4.9.2.9 for situation
where an aberrant sensitive species may exist.) Any lowering of water quality
below this full level of protection is net allowed. A state may develop
subcategories of aquatic protection uses but cannot choose different levels of
protection for 1ike uses. The fact that sport or commercial fish are not present
does not mean that the water may not be supporting an aquatic life protection
function. An existing aquatic community composed entirely of invertebrates and
plants, such as may be found in a pristine alpine tributary stream should still be
wrotected whether or not such a stream supports a fishery. Even though the

-4
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shorthand expression "fishable/swimmable" is often used, the actual objective of
- the act is to "restore and maintain the chemical, phys1ca1 and biological ,
integrity of our Nation's waters" (Section 101(a)) The term "agquatic Tife" would
more accurately reflect the protection of the aquatic community that was 1ntended
in Sect1on 101(a)(2) of the Act.

4.9.2.3 IS THERE ANY SITUATION WHERE AN EXISTING USE.CAN BE REMOVED7

In general, no. Water qua11ty may sometimes be affected, but an ex1st1ng
use, and the level of water quality to protect it must be ma1nta1ned (Section
131.12(a)(1) and (2) of the regulation). However, the state may limit or not
designate such 'a use if the reason for such action is non-water quality related.
For example, a state may wish to impose a temporary shellfishing ban to prevent
over-harvesting and ensure an abundant population over the long run, or may wish
to restrict swimming from heavily trafficked areas. If the state chooses, for
non-water quality reasons, to limit use designations, it must still adopt criteria
to protect the use if there is a reasonable likelihood it will actually occur
(e.g., swimming in a prohibited water) However, if the state's action is based
on a recognition that water quality is likely to be Towered to the point that it
no longer is sufficient to protect and maintain an existing use, then such:action
1s 1ncons1stent with the ant1degradat1on policy.

4.9.2.4 HOW DOES THE REQUIREMENT THAT THE LEVEL OF WATER QUALITY NECESSARY TOY

PROTECT THE EXISTING USE(S) BE MAINTAINED AND PROTECTED, WHICH APPEARS IN

SECTIONS 131.12(a)(1), (2), AND (3) OF THE WATER QUALITY STANDARDS
REGULATION, ACTUALLY WORK?

Section 131.12(a)(1), as described in the Preamble to the regulation,
provides the absolute floor of water quality in all waters of the United States.
This paragraph applies a minimum level of protection to all waters, however, it is
most pertinent to waters having beneficial uses that are less than the Section.
'101(a§(2) goals of the Act. If it can be proven, in that situation, that water
quality exceeds that necessary to fully protect the existing use(s) and exceeds
water quality standards but is not of sufficient quality to cause a better use to
be -achieved, then that water quality may be lowered to_the level required to fu]]y
protect the existing use as long as existing water quality standards and
downstream water quality standards are not affected. If this does not involve d
change in standards, no public hearing would be requ1red under Section 303(c).
However, public part1c1pat1on would still be provided in connection with the
issuance of an NPDES permit or amendment of a 208 p]an If, however, analysis.
indicates that the higher water quality does result in a better use, even if not
up ‘to the Section 101(a)(2) goals, then the water quality standards must be
‘upgraded to reflect the uses presently being attained (Section 131.10(i)).

Section 131.12(a)(2) applies to waters whose quality exceeds that necessary to
protect the Section 101(a)(2) goals of the Act. In this case, water quality may
not be Towered to less than the level necessary to fully protect the "fishable
/swimmable" uses and other existing uses and may be lowered even to those levels
only after following all the provisions described in Section 131.12(a)(2). This
requirement applies to individual water quality parameters. Section 131.12(a)(3)
applies to Outstanding National Resource Waters (ONRW) where the ordinary use
classifications and supporting criteria are not appropriate. As described in the
Preamble to the water quality standards regulation "States may allow some 1imited
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activities which result in temporary and short-term changes in water quality," but
such changes in water quality should not alter the essential character or special
use which makes the water an ONRW. Any one or a combination of severa] activities
may trigger the antidegradation policy analysis as discussed above. Such
activities include a scheduled water quality standards review, the estab11shment

of new or revised wasteleoad allocations NPDES permits, the demonstration of need
for advanced treatmerit or request by private or pub11c agencies or 1nd1v1duals for
a special study of the water body.

- 4.9.2.5 HWILL AN ACTIVITY WHICH WILL DEGRADE WATER QUALITY, AND PRECLUDE AN
EXISTING USE IN ONLY A PORTION OF A WATER BODY (BUT ALLOW IT TO REMAIN IN - -
OTHER PARTS OF THE WATER BODY) SATISFY THE ANTIDEGRADATION REQUIREMENT

THAT EXISTING USES SHALL BE MAINTAINED AND PROTECTED? :

‘No. Existing uses must be maintained in all parts of the water body segment
in question other than in restricted mixing zones. 'For example, an activity which
lowers water ‘quality such that a buffer zone must be established within a previous
shel11fish harvesting area is inconsistent with the antidegradation policy.

: (However a slightly different approach is taken for fills in wetlands, as
explained in Question 4.9.2.7.)

4.9.2.6 _DOES ANTIDEGRADATION APPLY TO POTENTIAL USES?

‘No. The focus of -the antidegradation policy is on protecting existing uses.

. Of course, insofar as ex1st1nq uses and .water quality are protected and maintained
by the poT1cy, the eventual improvement of water quality and attainment of new
uses may .be facilitated. The use attainability requirements of Section 131.10
also help ensure that attainable potential uses are actua]]y attained. (See also
sections 4.9.2.1 and 4.9.2.4) : .

4.9.2.7 FILL OPERATIONS IN WETLANDS AUTOMATICALLY ELIMINATE ANY EXISTING USE IN
THE FILLED AREA. ‘HOW IS THE ANTIDEGRADATION POLICY APPLIED IN THAT
SITUATION?

Since a literal interpretation of the antidegradation policy could result in
preventing the issuance of any wetland fill permit under Section 404 of the Clean
Water Act, and it is Togical to assume that Congress intended some.such permits to
be granted within the framework of the Act, EPA interprets Section 131.12 (a)(1)
of the antidegradation policy to be sat1sf1ed with régard to fills in wetlands if
the discharge did not result in "significant degradation" to the aquatic ecosystem
as defined under Section 230.10(c) of the Section 404(b)(1) guidelines. -If any
wetlands were found to have better water quality than “fishable/swimmable"”, the
state would be allowed to Tower water quality to the no significant degradation
level as long as the requirements of Section 131.12(a)(2) were followed. As for
the ONRW provision of antidegradation (131.12(a)(3)),.there is no difference in
the way it applies to wetlands and other water bod1es
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4.9.2.9 A STREAM, DESIGNATED AS A WARM WATER FISHERY, -HAS BEEN FOUND TO CONTAIN A
SMALL, APPARENTLY NATURALLY OCCURRING POPULATION OF A COLD-HATER GAME
FISH. THESE FISH APPEAR TO HAVE ADAPTED TO THE NATURAL WARM WATER
TEMPERATURES OF THE STREAM WHICH WOULD NOT NORMALLY ALLOW THEIR GROWTH -
AND REPRODUCTION. ~WHAT IS THE EXISTING USE WHICH MUST BE PROTECTED UNDER
SECTION 131.12(a)(1)? -

Section 131.12(a)(1) states that "Existing instream water uses and level of
water quality necessary to protect the existing uses shall be maintained and
protected.” While sustaining a small cold-water fish population, the stream does
not support an existing use of a "cold-water fishery." The existing stream
temperatures are unsuitable for a thriving cold-water fishery. The small marginal
population is an artifact and should not be employed to mandate a more stringent
use (true cold-water fishery) where natural conditions are not suitable for that
use. A use attainability analysis or other scientific assessment should be used
to determine whether the aquatic 1life population is in fact an artifact or is a
stable population requiring water quality protection. Where species appear in
areas not normally expected, some adaptation may have occurred and site specific

- criteria may be appropriately developed. Should the cold-water fish popu]at1on

 consist of a threatened or endangered species, it.may require protection under the
Endangered Species ‘Act. Otherwise the stream need only be protected as a.warm
water fishery. : ' S '

4.9.2.10 HOW DOES EPA'S ANTIDEGRADATION POLICY APPLY TO A WATERBODY WHERE A CHANGE

IN MAN'S ACTIVITIES IN OR AROUND THAT WATERBODY WILL PRECLUDE AN' EXISTING

USE FROM BEING FULLY MAINTAINED?

If a‘p]anned activity will ‘foreseeably lower water quality to the extent that
it no longer is sufficient to protect and maintain the existing uses in that
waterbody, such an activity is inconsistent with EPA's antidegradation policy
which requires that existing uses are to be maintained. In such a circumstance,
the planned activity must be avoided or adequate mitigation or preventive measures

‘must be taken to ensure that the existing uses and the water quality to protect
them will be maintained. In addition, in "high quality waters" under Section
131.12(a)(2), before any lowering of water quality occurs, there must be: 1) a
finding that it is necessary in order to accommodate 1mportant economical or
social development in the area in which the waters are located, (2) full
satisfaction of all intergovernmental coordination and public part1c1pat1on
provisions, and (3) assurance that the highest statutory and regulatory
requirements and best management practices for pollutant controls are achieved.
This provision can normally be satisfied by the completion of Water Quality
Management Plan updates or by a similar process that allows for public
participation and intergovernmental coordination. This provision is intended to
provide relief only in a few extraordinary circumstances where the economic and
social need for the activity clearly outweighs the benefit of maintaining water
quality above that required for "fishable/swimmable" water, and the two cannot
‘both be-achieved. The burden of demonstration on the individual proposing such
activity will be very high. In any case, moreover, the existing use must be
maintained and the activity shall not prec]ude the maintenance of a
"fishable/swimmable" Tevel of water quality protection.
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4.9.2.11 IF A WATER BODY WITH A PUBLIC WATER SUPPLY-DESiGNATED USE IS, FOR NON-
WATER QUALITY REASONS, NO LONGER USED FOR DRINKING WATER MUST THE STATE
RETAIN THE PUBLIC WATER SUPPLY USE AND CRITERIA IN ITS STANDARDS?

Under 40 CFR 131.10(h)(1), the state may delete the public water supply use
designation and criteria if the state adds or. retains other use designations for
the waterbodies which have more stringent criteria. The state may also delete the
use and criteria if the public water supply is not an “"existing use" as
defined in Section 131.3 (i.e., achieved on or after November 1975), as long as
one of the Section 131.10(g) justifications for removal is met. Otherw1se the -
state must maintain the criteria even if it restricts the actual use on non-

' water quality grounds, as long as there is any possibility the water could
actually be used for. drinking. (This is -analogous to the swimming example in the
preamble.)

4.9.3 Protection of Water Quality in High Quality Waters

4.9.3.1 IN HIGH QUALITY WATtRS ARE NEW DISCHARGERS OR EXPANSION OF EXISTING
FACILITIES SUBJECT TO THE PROVISIONS OF ANTIDEGRADATION?

Yes. Since such activities would presumab]y Jower ‘water qua11ty, they wouldi-
not be permissible unless the state finds that it is necessary to accommodate
important economic or social development (Section 131. 12(a)(2¥) In addition the:
minimum technology based requirements must be met, including new source

~ performance standards. This standard would be implemented through the wasteload
and NPDES permit process for such new or expanded sources.

4.9.3.2 WHAT DOES EPA MEAN BY "...THE STATE SHALL ENSURE THAT THERE SHALL BE
- ACHIEVED THE HIGHEST STATUTORY AND REGULATORY REQUIREMENTS FOR ALL NEW
AND EXISTING POINT SOURCES AND ALL COST EFFECTIVE AND REASONABLE BEST
MANAGEMENT PRACTICES FOR NONPOINT SOURCE CONTROL" (SECTION 131.12(a)(2)?

This requirement ensures that the limited provision for lowering water
quality of high quality waters down to "fishable/swimmable" levels will not be
used to undercut the Clean Water Act reguirements for point source and nonpoint .
source pollution control. Furthermore, by ensuring compliance with such statutory
and regulatory controls, there is less chance that a lowering of water quality
will be sought in order to accommodate new economic and social development.

4.9.3.3 WHAT DOES EPA MEAN BY "...IMPORTANT ECONOMIC OR SOCIAL -DEVELOPMENT IN THE
AREA IN WHICH THE WAFERS ARF LOCATED" IN SECTION-131.12(a)(2)?

This phrase is simply intended to convey a general concept regard1ng what
level of social and economic development could be used to justify a change in high
quality waters. Any more exact meaning will evolve through case-by-case
application under the state's continuing planning process. Although EPA has
issued suggestions on what might be considered in determining economic or social
impacts, the Agency has no predetermined Tevel of activity that is defined as
"important” (see Section 4.4.3.3).
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4.9.4 Wasteload Allocations

4.9.4.1 WHAT IS THE RELATIONSHIP BETWEEN WASTELOAD ALLOCATIONS, TOTAL MAXIMUM
- DAILY LOADS AND THE ANTIDEGRADATION POLICY?

‘Wasteload a]]ocat1ons distribute the allowable poliutant loadings to a stream
between dischargers. Such allocations also consider the contribution to pollutant
loadings from nonpoint sources. Wasteload allocations must reflect applicable
state water quality standards including the antidegradation policy. No wasteload
allocation can be developed or NPDES permit issued that would result in a standard
being violated, or, in the case of waters whose gquality exceeds that necessary for
the Section IOI(a)(Z) goals of the Act, -can result in a lowering of water quality
unless the applicable pub11c part1c1pat1on, intergovernmental review and baseline

control requirements of the ant1degradat1on po]1cy have been met.

4, 9 4.2 DO THE INTERGOVERNMENTAL COORDINATION AND PUBLIC PARTICIPATION
REQUIREMENTS WHICH ESTABLISH THE PROCEDURES FOR DETERMINING THAT WATER
~ QUALITY WHICH EXCEEDS THAT NECESSARY TO SUPPORT THE SECTION 101(a)(2)
GOAL OF THE ACT MAY BE LOWERED APPLY TO CONSIDERING ADJUSTMENTS TQ THE
WASTELOAD ALLOCATIONS DEVELOPED FOR THE DISCHARGERS IN THE AREAZ~

Yes. Section 131. 12(a)(2) of the water qua11ty-standards regulation: is
directed towards changes in water quality per se, not just toward changes in
standards. The intent is to ensure that no act1v1ty which will cause water
quality to decline in existing high qua11ty waters 1is undertaken without adequate
- public review. Therefore, if a change in wasteload allocation could alter water

quality in high quality waters, the public participation and coord1nat1on
requ1rements apply. .

4.9.4.3 IS THE ANSWER TO THE ABOVE QUESTION DIFFERENT IF THE WATER QUALITY IS
LESS THAN THAT NEEDED TO SUPPORT "FISHABLE/SHIMMABLE" USES7-

Yes.  Nothing in either the water quality standards or the wasteIoad
allocation regulations requires the same degree of public participation or
intergovernmental coordination for such waters as is required for high quality
waters. However, as discussed in Section 4.9.1.7, public participation would
still be prov1ded in connection with the issuance of a NPDES permit or amendment
of a 208 plan. Also, if the action which causes reconsideration of the existing
wasteloads (such as dischargers withdrawing from the area) will result in an
improvement in water quality which makes a better use attainable, even if not up
to the "fishable/swimmable" goa] then the water quality standards must be
upgraded and full public review is required for any action affecting changes in
standards. A]though not specifically required by the standards regulation between
the triennial reviews, we recommend that the state conduct a use attainability
analysis to determine if water quality improvement will result in attaining higher
uses than currently designated in situations where significant changes in
wasteloads are expected. A




05/90 ' , " ANTIDEGRADATION POLICY IMPLEMENTATION
o FOR NPDES PERMITTING
~APPENDIX I-3

4.9.4.4 SEVERAL FACILITIES ON A STREAM SEGMENT DISCHARGE PHOSPHORUS CONTAINING
WASTES. AMBIENT PHOSPHORUS CONCENTRATIONS MEET CLASS B STANDARDS, BUT.
"~ BARELY. THREE DISCHARGERS ACHIEVE ELIMINATION OF DISCHARGE BY DEVELOPING
A LAND TREATMENT SYSTEM. AS A RESULT, ACTUAL WATER QUALITY IMPROVES .
(I.E., PHOSPHORUS LEVELS DECLINE) BUT NOT QUITE TO THE LEVEL NEEDED TO
MEET CLASS A (FISHABLE/S WIMMABLE) STANDARDS. CAN THE THREE REMAINING

DISCHARGERS NOW INCREASE THEIR PHOSPHORUS DISCHARGE WITH THE RESULT THAT

WATER QUALITY DECLINES (PHOSPHORUS LEVELS INCREASE) TO PREVIOUS LEVELS?

. Nothing in the water quality standards regu]at1on exp11c1t1y prohibits this.
(see Sections 4.9.2.4 and 4.9.4.3). Of course, changes in their NPDES permit
limits may be subject to non-water quality constraints, such as BPT or BAT, which
may restrict this.

4.9.4.5 SUPPOSE IN THE ABOVE SITUATION WATER QUALITY IMPROVES TO THE POINT THAT
ACTUAL WATER QUALITY NOW MEETS CLASS A REQUIREMENTS. IS THE ANSWER
DIFFERENT? | | | -

Yes. The standards must be upgraded (see Section 4.9.2.4).

4.9.4.6 AS AN ALTERNATIVE CASE, SUPPOSE PHOSPHORUS LOADINGS GO DOWN AND"WATER i
_QUALITY IMPROVES BECAUSE OF A CHANGE IN FARMING PRACTICES, E.G.,
INITIATION OF A SUCCESSFUL NONPOINT PROGRAM. ARE THE ABOVE ANSWERS THE
SAME? :

Yes. 'Whether the improvement results from a change in point or nonpoint
source activity is immaterial to how any aspect of the standards regulation
operates. Section 131.10(d) clearly indicates that uses are deemed attainable if
they can be achieved by "... cost-effective and reasonable best management
practices for nonpoint source control”. Section 131. 12(a)(2) of the
ant1degradat1on policy contains essentially the same wording.

4.9.4.7 WHEN A POLLUTANT DISCHARGE CEASES FOR ANY REASON, MAY THE WASTELOAD
ALLOCATIONS FOR THE OTHER DISCHARGES IN THE AREA BE ADJUSTED TO REFLECT
THE ADDITIONAL LOADING AVAILABLE?

This may be done consistent with the antidegradation poT1cy only under two

circumstances: (1) in “"high quality waters" where after the full satisfaction of

- all public participation and intergovernmental review requirements, such
adjustments are considered necessary to accommodate important economic or social
development and the "threshold" level requirements are met; or (2) ‘in less than
“high quality waters", when the expected improvement in water quality will -not

' cause a better use to be achieved, the adjusted loads still meet water quality
standards, and the new wasteload a1]ocat1ons are at least as stringent as
techno]ogy-based Timitations. Of course, all applicable requirements of the
Section 402 permit regulations would have to be satisfied before a perm1ttee could
increase its discharge.

-10-
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~ PURPOSE

This document provides general program gu1dance for the States of Region 9
on the development of procedures for implementing State antidegradation
policies. The focus of this guidance is on 40 CFR 131.12 of the water
quality standards regulation ?promngated in 48 FR 51407, dated

November 8, 1983) which sets out regquirements to be met before any action
is taken that would lower the quality of the nation's waters.

BACKGROUND

-Sect1on 101(a) of the Clean Water Act. defines the national goal of

restoring and ma1nta1n1ng the chemical, physical and biological integrity
of the Nation's waters. - Section 303(a)(4) of the Clean Water Act

explicitly refers to satisfaction of the antidegradation requirements of 40 -

CFR 131.12 prior to taking various actions which would Tower water qua11ty
40 CFR 131.12 requires that ant1degradat1on provisions at least as
stringent as those specified in that regulation be adopted by States as

part of their water quality sLandards

This guidance identifies the tasks to be performed by States to 1mp]ement
Section 131.12 of the water quality standards regulation. Those tasks that
need the development of decision.criteria by the States are identified.
Such criteria are necessary to define those actions which require detailed
economic or water quality impact analyses. The Agency expects States to

develop and document these criteria in their antidegradation implementation

procedures, for review and approval by EPA regional offices. The Agency's
objective is to achieve the goals of the Act through an integrated approach

" to eliminating water pollution which includes the consistent application of

State antidegradation policies. Figure 1 Tays out the dec1s1on mak1ng

“process of an antidegradation analysis.

.Many of the procedures identified herein are already performed by States as

part of their reguIatory programs. Consequently, this document primarily
serves to delineate, in a consistent manner, the criteria EPA Region 9 will

* be using to evaIuate both State and EPA dec1s1ons for compliance with 40

CFR 131.12.

TIER III WATERS - Outstanding National Resource Haters

40 CFR 131.12(a)(3) proh1b1ts any action which would Tower water qua11ty in

waters designated as Outstanding National Resource Waters (ONRWs).
Examples of such waters include, but are not limited to, waters of National

and State parks and wildlife refuges and waters of except1ona1
recreat1ona1 or ecological s1gn1f1cance

)

TIER I HATERS

40 CFR 131. lZ(a)(l) prohibits any action which wou]d Tower water qua11ty

.be10w that necessary to maintain and protect existing uses. In cases where

Page 1
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water quality is just adeguate to support the propagation of fish, shell
fish and wildlife and recreation in and on the water, such water quality
must be maintained and protected. In.cases where water quality is Tower :
than necessary to support these uses, the requirements in Section 303(d) of
the Act, 40 CFR 131.10'and other pert1nent regulations must be satisfied.
.Gu1dance concerning actions affecting these waters has been pub11shed
elsewhere and w111 not be repeated here ,

- TIER II WATERS —’High_Qua1ity Waters

Applicability

40 CFR 131.12 establishes certain minimum requirements for States to adopt
regulating actions which would Tower water quality in high quality waters.
These waters are defined as those in which water quality exceeds that
necessary to support propagation of fish, shellfish and wildlife and

" recreation in and on the water. Any action which would result in, or which
would permit, a lowering of water quality, must be addressed in State '
jmplementation procedures. Actions covered by antidegradation provisions
include, but are not limited to the following: .

Permit Actions

1. Issuance/Re—ﬁssuance/Modification of NPDES permits.

2. Issuance of variances (e.g. 301(h), 301(m), etc.).

3. Issuance of permits for urban runoff
4, Issuance of Section 404 permits.
5. Adoption of or alteration of mixing zones.

6. Relocation of discharge.
._7.v Commencement of discharge from a new source.
-8. Increases in the discharge of poilutants from point sources due to:
a. Industrial production increases.
b. Municipal growth. L
c. New sources.

d. Ftc.

Standards/Load Allocation Actions
1. Water quality standards revisions.

2. Revision of wasteload 21locations.

Page 2
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3. Reallocation of abandoned loads.

4. Section 401 certifications (for exampIe, concern1ng FERC ]1censes
Corps' actions, etc ).

5. Section 208 or Sect1on 303(e) approva]s

6. WQM plan approvals.

"Nonpoint Source" Actions

1. ' Changes in BMPs.
2. Resource management plan approvals.

3. ‘Land Management (e.g. Forest) plan adopt1ons certifications or

approvals.
4. Changes in regulated agricultural activities.
5. Changes in regulated silvicultural acfivities.
6. Changes in'reguiated mining activities.

Construction and operation of roads, dams, etc.

Other-Actions

1. RCRA/CERCLA actions.
2. Construction grant activities.

3. Other "major Federal actions" (pursuant to NEPA and the Endangered
- Species Act).

4, Hater quantity/watér rights actions which affect water quality.
5. Federal actions regulated by Section 313 of the Clean Water Act. .
Prior to proceeding with a detaiTed‘ana1ysis of these or similar actions,

the affected water body should be assessed to determine whether or not it
falls into either Tier I or Tier III. ' If so, actions which would lower

water quality in such waters are prohibited. Otherwise, the water body

should be assessed to determine the adequacy of -the benef1c1a1 uses and
water quality criteria designated for that water body. -Adequate water
quality standards must be adopted and approved for an affected water body,
pursuant to 40 CFR 131 prior to allowing any action to proceed which would

lower water quality in that water body.

The first step in any antidegradation analysis is to determine whether or
not the proposed action will Tower water quality (see Figure 1). 1If the

~action will not Tower water quality, no further analysis is needed and EPA

Page 3
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considers 40 CFR 131.12 to be satisfied. If the action could or will lower
water quality, and the -affected water is not a Tier I or Tier III water,

" then the steps to be followed to determine whether or not 40 CFR 131.12 is
satisfied are described in the following sections of this guidance. :

("

Both point and nonpoint sources of pollution are subject to antidegradation-

requirements. While point sources are generally well regulated, procedures
for controlling nonpoint source pollution have not been as extensively
defined. Cost-effective and reasonable best management practices for
nonpoint source controls must be designed to meet water quatity standards.
“EPA policy, first issued as SAM-32 on November 14, 1978, states that where
applicable water quality standards are not met, revised or-additional best
management practices. (BMPs) should be applied in an iterative process to
improve water quality to the point that standards are attained, and that
designated. uses are maintained and protected. In Region 9, States
generally have broad authority to regulate-nonpoint sources. As part of
their implementation methodologies, States must adopt procedures which
adequately assure that nonpoint sources of water poliution will comply with
the antidegradation requirements of 40 CFR 131.12.

Imp]ementatﬁon Procedures

Four basic elements should be included in State implementation procedures
to ensure that actions affecting water quality are cons1stent with the
provisions of 40 CFR 131.12. They are:

o Task A - Identify Actions ‘that Require Deta11ed Water Qua11ty and
Econom1c Impact Ana]yses
o Task B - Determ1ne that Lower Water Qua11ty Will Fully Protect Des1gnated :
Uses
"0 Task C ~ Determine That Lower Water Quality is Necessary'to Accommodate
Important Economic or Social Development in the Area in which
the Waters are Located .
- Complete Intergovernmental Coordination and Public Participation

o Task D

Task A - Ident1fy Actions that Requ1re Detailed Water Quality and Econom1c

Impact Analyses

This task estab]1shed the types of ana1yse§ required for all actions that

Tower water quality in Tier II waters and decision criteria that define the )

degree of water quality and economic analysis requ1red

State procedures should 1nc1ude three parts. First, the State should
develop procedures to document the degree to which water quality exceeds -
~that necessary to protect the uses. Ambient mon1tor1ng data can be used to

provide this documentation. States must adopt procedures to assure that,
where 1ittle or no data exists, adequate information will be available to

determine the existing quality of the water body or bodies, which could be

adversely affected by the proposed action. Such procedures should include

Page 4
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both an assessment of existing water quality and a determination of which
water quality parameters and beneficial uses are likely to be affected.
These assessments and determinations could be performed either by the State

or the party proposing the action in question.

Second, the State should develop procedures that quant1fy the extent to

" which water guality will be Tlowered as a result of the proposed action.
Simple mass balance calculations or more detailed mathematics modeling,
such as that conta1ned in wasteload allocations, can provide this
information.

Third, the State should devetop decision criteria to define the degree of
water quality change that warrants detailed water quality and economic
~impact analyses. Decision criteria could be based on direct measures, such
as an absolute or percent change in ambient concentrations of the affected
parameter or indirect measures such as changes in primary productivity
caused by nutrients or changes in diurnal dissolved oxygen fluctuations..

' Repeated or multiple sma]] changes in water quality (such as those
resulting from actions which do not require detailed analyses) can.result
in significant water quality degradation. "To prevent such cumulative’
adverse impacts, a baseline of water quality must be established*for-each -
potentially affected water body, prior to allowing any action which would
lTower the quality of that water. This baseline should remain fixed unless
some action improves water qua11ty At such time, the baseline should be
adjusted accordingly. ‘ :

Proposed actions to Tower water quality should then be evaluated with
respect to the baseline and the resultant water gquality change should be
determined. This determination should include the cumulative impacts of
all previous and proposed actions and reasonably foreseeable actions which
would Tower water: quality below the established basetline. Should:the
cumulative impact of actions significantly degrade water quality, more
detailed water quality and economic impact analyses would be necessary.

In any case, whether or not water quality is significantly lowered (thus
leading to an economic analysis), the State must find that any action which
would lower water quality is necessary-to accommodate important economic
and social development. Such a finding must include, at a minimum, the
following determinations: _ :

1. That economic.and social development will occur, e.g., there will be
new or increased production of goods or services by the party proposing
the change, population will grow 1n the service .area of a sewage
treatment p]ant etc. .

2. That this economic or social deve]opment requires the Towering of water
quality which cannot be mitigated through reasonable means.

3. That the lower water quality does not result from inadequate wastewater
treatment facilities, less-than-optimal operation of adequate treatment
facilities, or failure to implement or comply with methodologies to
reduce or e]1m1nate nonpoint source po]]ut1on

Page 5
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Task B - Determ1ne that Lower Water Quality Will Fully Maintain and Protect
Des1gnated Uses

A1l actions that could lower water quality in Tier I1 waters require a
determination that existing uses will be fully maintained and protected.
States should develop methodologies for mak1ng this determination.

Tier II waters, by definition, are. those im wh1ch the water qua]1ty is
bétter than necessary to support and maintain the biota and beneficial uses’
of the water. In most cases, specific numerical standards do not exist to -
protect these uses. Where such standards do exist, they are generally
established to provide the minimum acceptable qua11ty to protect the
beneficial uses of the water. 0ften, such standards are established on a
statewide or drainage basin-wide basis and thus may not adequately protect
the biota or-the uses of specific reaches. Consequently, comparing
existing or projected water quality with adopted standards may not
adequately define whether or not beneficial uses will be fu]ly maintained

and protected.

Water qua]ity must also meet any applicable public-health standards as well
as maintain and protect the existing growth and reproduction ofiresident
species. The water quality criteria guidance developed by EPA per:Section
304(a) of - the Clean Water Act provides a basis for this assessment.

- However, national water quality criteria (such as those contained in the
"Gold Book") may not fu]ly protect resident species. The criteria may not
protect locally occurring species that either may not have been tested, or
that have been tested, but require greater protect1on than the cr1ter1a
provide. This determination involves a comparison- of the species: upon
which biological testing has been completed in the.criteria development
documents with the species resident to the water body where water quality
may be lowered. If the resident species are not adequately represented in
the database, additional testing should be completed before lower water
quality is allowed. -Implementation methods should include procedures for
making this comparison and define the circumstances (e.g., in terms of
water quality change. or extent of the biological testing database) .that

~would require additional biological testing before water qua11ty can be

Towered.

Water quality criteria for dissolved oxygen or conventional and
non-conventional pollutants may be subject to the same limitations and
should be considered in the same way. For parameters for which no criteria-
guidance has been developed, biological testing or acceptable site-specific
criteria may be used to determine that Jlower water qua11ty will fully '
maintain and protect designated uses.

The Towering of water quality through the discharge of conservative or
persistent pollutants merits. more intensive consideration by States, due to
the bioaccumulative potential of these pollutants. These po]]utants
particu]ar]y‘carc1nogens which are considered to have no safe "threshold*
concentration, should have more str1ngent antidegradation requirements
established" for their analysis.

Page ©
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Other methods of determining. whether or not beneficial uses are being
maintained and protected include biological assessments, such as the

+ aquatic ecoregions procedure, or ambient toxicity testing using
standardized species. In some cases, assessing the quality of water bodies
on a pollutant-specifi€ basis could prove costly, particularly for waters

" in which a number of discharges are located or for complex effluents.
EPA's recently developed acute and chronic toxicity methodologies for
assessing the toxicity of effluents or receiving waters cou]d provide a
more comprehens1ve and affordable a]ternat1ve

Task C - Determine that Lower Water Quality is Necessary to Accommodate
Important Economic or Social Development

Actions which the State determines in Task A to significantly lower water
quatity require a determination that such actions are necessary for
important economic or social development. 40 CFR 131.12(a)(2) and the
August 1985 "Questions and Answers on Antidegradation", give general
guidance on how to make this determination. Explicit criteria defining
"important economic or social development" have purposely not:been
developed by EPA headquarters, because of the varying environmental,
economic and social conditions of localities throughout the' country.
Further explication of EPA Region 9's expectation concerning:these"
determinations is appropriate and is presented below.

The fundamental requirement of this task is to establish a strong tie
between the proposed Tower water quality level and "important" economic or
.social development. If the party seeking the change in water quality
cannot demonstrate the relationship between such development and water
quality, then the proposed action is prohibited. .

Demonstration of important economic or social development entails. two
steps. First, the party should describe and analyze the current state of
economic and social development in the area that would be affected. The
purpose of this step is to determine the "baseline" economic and social
status of the affected community, i.e., the measure aga1nst which the
effect of the water quality downgrade is judged. The area's use or
dependence upon the water resource affected by the proposed action should
be described in the.analysis. The following factors. shou]d norma]]y be
included in the baseline analysis:

0 Popu]ation;
~ 0 Area employment (numbers employed, earnings, major emp]oyers);

o Area income (earn1ngs from employment and transfer payments, if
known) ; _

o Manufacturing profile: tybes value, emp]oyment trends

o .Government fiscal base: revenues by source (emp]oyment and sales
taxes, etc.). .
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Second, the party seek1ng the change in water quality should then
demonstrate the extent to which the sought for level of water quality would

- create an incremental increase in the rate of ECOHOTH']C or social

development and why the change in water quality is neécessary to achieve
such development. Thefparty should provide analysis, along with the
supporting data used in its preparation, showing the extent to which the
factors Tisted above will benefit from the change in water quality
requested. The analysis should demonstrate why such economic and social
development requires the lower water quality. Other alternatives or
changes in the project or other mitigation measures which would prevent
degradation of water quality should be identified in this analysis. The
following factors may be ‘included in the analysis of incremental effects
expected to result from the degradat1on in water quality:

) Expected p1ant expans1on,
Emp]oyment growth,
,.o ‘Direct. and indirect tncome effects;
o Increases in the community tax base.

Other components of this analysis could include an assessment of the
overall environmental benefits to be achieved by the proposed action and
the tradeoffs to be considered among the various media. The relative costs
of varijous alternatives to the proposed action could also be analyzed.

The regquirements for a given analysis will be site-specific, depending upon
factors such as data availability, conditions specific to the relevant
water body, the area of impact (c1ty, county, State-wide), etc. The
economic analysis may include estimation of the treatment costs necessary
to maintain existing water quality; e.g. land treatment or advanced
treatment. Staff of the EPA Regional office are-available to .assist States
in determining the exact requirements of an analysis of specific proposals
to lower water quality. In addition, the Economic Analysis Branch in EPA

. Headquarters' Office of Water can assist State and Regional staff, when

necessary.

Task D - Complete Intergovernmental Coordination and Public Participation ‘

Public notification pursuant to 40 CFR 131.12 s required for all actions
-that lower water quality in Tier II waters. EPA reguires that proposed

actions which degrade water quality be reviewed by other appropriate
agencies and that the public be given an opportunity to comment.

Documentation and pub]ic‘nottfication.under antidegradation need not be a

lengthy process in many cases and can be combined with other actions that
require public notification. The public participation requirement may be
met by holding a public hearing, e.g., as part of the adoption of an NPDES
permit, as long as proper notice-of a standards action is provided to the
public (see HQS Handbook) Intergovernmental coordination consists of
requests for review- of proposed actions by affected local, State and
federal agencies, such as area-wide planning agencies, fish and wildlife

agencies, etc.
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fhe fo]]owfng is a summary of the public notification required to comply
with the antidegradation provisjons of the WQS regulation: ‘

o A statement that the action must comply with the State's
antidegradation policy and a description of the policy.

o. A determination that existing uses will be maintained and
protected. This will require an assessment and documentation for
public review of (a) the amount the water quality currently exceeds
that necessary to protect the existing and designated uses, and (b)
the amount that water quality will be Towered as a result of the

proposed action (see Task A).

o A summary of other actions, if any, that have lowered water quality
and a determination of any cumulative impacts.

o A determination that Tower water quality is necessary to
accommodate important economic or social development. This will
require a detailed analysis or the rationale used to determine that

a detailed analysis is not requ1red (see Tasks A and C).

o A description of the 1ntergovernmenta1 coordination that has taken
place.

o A determination that there has been achieved the highest statutory.
and regulatory requirements for all new and existing point sources
and all cost-effective and reasonable best management practices for

nonpoint sources.

OTHER CONSIDERATIONS

1. The decision criteria for determining that detailed water quality and
economic analyses are needed may vary with the types of chemical
‘poliutants. Some chemicals are believed to elicit an effect at a
certain concentration (i.e€., threshold chemicals). Other chemicals
(i.e., non-threshold chem1ca1s) have no safe level. Non-threshold
chemicals include carcinogens, mutagens and teratogens. States are
urged to apply more stringent review procedures to non- thresho1d '

chemicals.

2. NPDES permits do not routinely contain numerical Timits for all of the
substances found in a discharger's effluent. Nevertheless, all :
substances are subject to antidegradation pO]icy implementation,
whether or not they are specifically limited in the permit. To apply

- antidegradation to substances not currently Timited in the permit, the
State can utilize the notification procedures specified in 40 CFR
122.42, requiring dischargers to notify the State pollution control
agency of any actual or anticipated change in effluent characteristics,
as- compared with those existing at the time the permit was issued.
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FIGURE 1

Antidegradation Flow Chart

/

Wi11 the regulated action 1ower[v NO 'NO'antidegradation analysis
water quality? is reguired
YES |
W'IS the water an ONRW? YES ‘ Action is prohibited
NO
Is water quality better than
necessary to support designated - NO Action is prohibited
uses? '
YES
WiTl the action . Will designated state/EPA make
~significantly* ~NO | uses be fully | YES | finding that lower
lower water maintained and , water quality is
uality? protected? necessary to accom-
Task A) ‘ (Task B) modate important
- - - : economic or social
YES - NO development
Will designated . - .
uses be fully Action 1is State/EPA determine
maintained and NO prohibited that highest statu-
protected? B tory/regulatory
(Task B) _ requirements are met
YES |
Is action ' ‘ | | .T CompTlete pubTic
‘necessary to {___NO participation
.accommodate o ' requirements (Task D)
economic or ‘ '
‘social
development**
(Task C) YES

Perform action

* Significance level and effect of cumu]ative'impacts as defined by State.

** Based on criteria defined by State.
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FEDERAL ANTIDEGRADATION POLIC

This memorandum is intended to provide-g&idance on the application of the
federal antidegradation policy to actions by the State Water Resources Control
Board (State Board) and tne California Regional Water Quality Control Boards

(Regional Boards).
OVERVIEW

Environmental Protection Agency (EPA) Water Quality Standards regulations-
require that each state have an "antidegradation policy." 40 C.F.R.
§§131.6(d), 131.12.  Each state's policy must, at a minimum, be consistent with
the principles set forth in 40 C.F.R. §131.12 (hereinafter referred to as the
"federal antidegradation policy"). This regulation establishes a three-part
test for determining when increases in pollutant loadings or other adverse

changes ‘in surface water quality may be permitted:

"(1) Existing instream water uses and tne level of water
quality necessary to protect the existing uses shall be

maintained and protected.
(2) Where the quality of the waters exceed levels necessary to

support propagation of fish, shellfish, and wildlife and
recreation in and on the water, that quality shall be maintained
and protected unless the State finds after full satisfaction of
tne intergovernmental coerdination and public participation
provisions of the State's continuing planning process that
allowing lower water quality is. necessary to accommodate
important economic or ‘social development in the area in which
the waters are located. In allowing such degradation or . lower

. water quality, the State shall assure water quality adequate to
protect existing uses fully. Furtner, the State shall assure
that there shall be achieved ‘the. highest statutory and
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regulatory requirements for all new and existing point sources
and all cost-effective and reasonable best management pract1ces
for nonpoint source control.

(3) Where high quality waters constitute an outstanding
National resource, such as waters of National and State parks
and wildlife refuges and waters of exceptional recreational or
ecological significance; that water qua11ty shall be ma1nta1ned

and protected.™ 40 C.F.R. §131.12(a)" -

State Board Reso]ut1on No, 68-16, the "Statement of Policy with Respect to
Maintaining High Quality of Waters in La:..u.nna', satisfies the requirement
that the State have a policy which, at a minimum, i's consistent with the
federal antidegradation policy. The State board has interpreted State Board
Resolution No. 68-16 to incorporate the federal antidegradation policy in
situations where tne federal antidegradation policy is applicable. State Board
Order No. WQ 86-17 at 16-19. State Board Resolution No. 68-16 is part of state
policy for water quality control, which guides the regulatory programs for tne
State and Regional Boards and is binding on all state agencies. See (Cal. Water

Code §13140 et seq.

The State Board has interpreted State Board Resolution No. 68-16 To incorporate
the federal antidegradation policy in order to ensure consistency with federal
Clean Water Act requirements. See State Board Order No. WQ 86-17 at 17-18.

Attached are copies of EPA's Questioné and Answers on: Antidegradation and EPA
Region 9's Guidance on Implementing the Ant1degradat1on Provisions of 40 CFR
131.12. These documents can be used as guidance in applying the federal

ant1degradat1on po]1cy

Also attached is a copy of State Board Order No. WQ 86-17. The order discusses

the federal antidegradation policy at pages 16-24. EPA provided comments on
the proposed order, stating that EPA concurred in the State Board's analysis.

3 oL
As indicated by the attached material, application of the federal
antidegradation policy often will hinge on the specific facts of the case.
Thus, it is not possible to provide a def1n1t1ve exposition as to how tne

po11cy should be applied.

The federa] antidegradation policy serves as a catcha]]" water quality
" standard, to be applied where other water quality standards are not specific
enough for a particular water body or portion of that water body, or where
other water quality standards do not address a particular pollutant. The test
also serves to provide guidance for standard setting and for other regulatory
decisions, to determine when additional control measures should be required to
maintain instream beneficial uses or to maintain high quality waters.

The federal antidegradation policy emphasizes protection of instream beneficial
uses, especially protection of aquatic organisms. In most cases, where
‘~1nstream benef1c1a1 uses will not be jmpaired -and no outstand1ng National
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resource waters will be affected, the federal antidegradation policy is not an
absolute bar to reductions in water quality. Rather, the policy requires that
reductions in water quality be justified as necessary to accommodate important-

~ social and economic development. Tne outcome will often depend upon a
balancing of competing interests, the decision resting in the sound Judgment of

the State and Regional Boards.

Thfs memorandum provides general guidance as to where the federal }4
antidegradation policy applies, and how the three-part test established by the

antidegradation policy should be applied.

I. Applicability of the Federal Antidegradation Policy

The three-part test set forth in the federal antidegradation p011cy is
triggered by reduction in surface water gquality. The first step in
analyzing the requirements of the federal antidegradation policy as
applied to a particular act1thy is to determine if the activity will
lower surface water quality; only if there is reduction in water quality.
‘must the three-part test be applied to determine if the. act1v1ty may be
permitted. See EPA Region 9, ‘Guidance on Implementing the
Antidegradation Provisions of 40 C.F.R. 131.12 at 4.

A. Maters of the United States

The federal antidegradation policy is part of EPA's Water Quality
Standards regulations. Each State's water quality standards must

. include a policy consistent with the federal antidegradation policy.
40 C.F.R. §131.6(d). Thus, the State and Regional Boards must apply
the federal antidegradation policy to all "waters of the United
States" within the State of California. See generally Clean Water
Act §§303(e)(3), 502(7), 33 U.S.C. §1313(e )(3) 1362(7); Kentucky v.

Train, 9 E.R.C. 1281 (E.D. Ky. 1976).

The term "waters of the United States" is broad]y defined, to include
essentially all surface waters. See, e.g., Quivara Mining Co. v
United States Environmental Protection Agency, /65 F.2d 126- (10th
Cir. 1985) cert. denied U.sS. , 106 S.Ct. 761 (1986). ‘"Maters
of the United States" do not include ground waters. See Exxon v.
Train, 554 F.2d 1310 (5th Cir. 1977). Where only ground waters are
affected,. State Board Resolution No. 68-16 still applies, but does "~
not incorporate the federal antidegradation policy; the State and
Regional Boards must apply the general policies set for the State
Board Resolution No. 68-16 to changes in ground water quality, but
need not address the specific, three-part test established by the
federal antidegradation policy. See State Board Order No. WQ

86-17 at 19.

The boundaries of the State of California extend three miles séaward

from the coast line. People v. Weeren, 26 Cal.3d 654, 660-61, 607

P.2d 1279, 1281-82, 163 Cal.Rptr. 255, 257-258, cert. denied 440
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U.s. 839, 101 S.Ct. 115 (1980); see id. at 622, 607 P.2d 1282-83, 183
Cal.Rptr. at 258-59 (coast line is defined as the ordinary low water
mark or the seaward limit of inland waters). See generally United
States v. California, 381 U.S. 139, 164, 165-70, 85 S.Ct..-1401, 1415,
. 1418 (1965) (establishing test for 1dent1fy1ng 1n]and waters, a test
satisfied by Monterey Bay but not by the Santa Barbara Cnannel, Santa
Monica Bay, or San Pedro Bay); 44 Ops.Cal.Atty.Gen. 135 (1966).
Compare-Cal. Water Code’ §13200 ‘with Clean Water Act §502, 33 .
U.S.C.A. §1362 ("boundaries of the state," for purposes of defining
.those areas for which water quality standards are required under the
Porter Cologne Hater Quality Control Act, include the waters of the
“territorial sea," as defined in the Clean Water Act, but do not
include waters beyond the three-mile 1imit, defined as waters of the
“contiguous zone" and the “ocean" under the (lean Water Act).

The State may exercise authority over activities beyond its
boundaries in order to protect the State's legitimate interests.
Peopie v. Weeren, 26 Cal.3d at 666, 607 P.2d at 1285, 163 Cal.Rptr.
at 261; see Cal. Water Code §13260(a)(2). But the State's water
quality standards, including the state policy incorporating the
federal antidegradation policy, extend only to waters within the
boundaries of the State. See Clean Water Act §§303(e)(3), 507(7),

- 507(8), 33 U.S.C. §§81313(e)(3), 1367(7), 1367(8); Cal. Water Code

§§13050(e); 13200.

Thus, for offshore d1scharges, app11cat1on of the federal
ant1degradat1on po]1cy by the State and Regional Boards is triggered
only by changes in water quality within the three-mile limit.. If
there is a change within the three-mile 1imit triggering app]ication
of the federal antidegradation policy by the State and Regional
Boards, however, the State and Regional Boards should take into
consideration changes in water quality beyond the three-mile limit as
part of the public interest balancing required to determine if the
three-part test established by the federal antidegradation policy has
been satisfied. Cf. State Board Resolution No. 68-16 (requiring
that changes in water quality be consistent with the "maximum benefit
to the people of the State." In determining what constitutes the
maximum benefit to the people of the State, when regulating
activities within their jurisdiction, the State and Regional Boards
may take :dinto consideration associated impacts on water quality '
outside the State's boundaries, and how those changes in water
quality may affect the legitimate interests of the State.)

Of course, EPA may apply the federal antidegradation policy to
offshore discharges, even where there is no change in water quality
within the State's boundaries triggering application of the federal
antidegradation policy by the State and Regional Boards. See
generally Clean Water Act §402(a), 33 U.S.C. §1342(a). When EPA
issues a permit for a discharge to the contiguous zone or ocean
waters, the permit must apply "“the same terms, conditions, and
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requirements as apply to a State permit program and permits issued
thereunder...." 1d. §402(a)(3), 33 U.S.C. §1342(a)(3). States
assuming responsibility for the National Pollutant Discharge
Elimination System (NPDES) permit program must have and apply a
policy consistent with the federal antidegradation policy. See-40
C.F.R. §§122.44(d), 123.25(b),-130.5(b)(1), 130.5(b)(6), 131.6(d).
Accordingly, EPA should apply the federal antidegradation policy to

any change in surface water quality resulting fran any EPA issued
NPDES perm1t . .

B. Changes in Water Qua]]ty

-

Application of the federal antidegradation .policy is triggered by a

lowering of surface water quality. The critical issue in determining
wnetner the three-part test established by the policy must be applied
is not the level of treatment provided, but whether receiving waters

will be affected.

Thus, the federal antidegradation policy ordinarily is triggered by
new discharges or expansion of existing facilities, "[s]ince such
activities would presumably lower water quality." EPA, Questions &
Answers on: Antidegradation, 6. But an increase in the volume of

- discharge would not trigger application of the federal antidegra--

- dation policy where the incredsed volume is offset by an increase in
the level of treatment, so that there is no lowering of receiving

water quality.

“Similarly, application of the federal antidegradation policy would be
triggered by a reduction in the level of treatment of an existing
discharge. See State Board Order No. WQ 86-17 at 20-21.

Substantial relocation of an existing outfall would also triagger

application of the federal antidegradation policy since, like a new
discharge, water guality presumably will be lowered in the vicinity
of the new outfall. See EPA Region -9, Guidance on Implementing tnhe

Ant1degradat1on Prov1s1ons of 40 C F. R 131.12 at 3.

The requirement that the federal ant1degradat1on policy be app11ed
does not depend upon identification of any discernible impact on
beneficial uses. It may be most convenient to think in terms of mass
emissions. A substantial increase in mass emissions of a pollutant
ordinarily triggers app11catlon of the federal antidegradation
policy, even if there is no other indication that the waters are
polluted. See State Board Order No. WQ 86-17 at 21. :

The federal ‘antidegradation policy was promulgated on November 28,
1975. 1t does not apply to reductions in water quality which
occurred before that date. Thus, the federal antidegradation policy °
ordinarily does not apply to continuation of existing discharges, -
even if exceptions or variances from other applicable water quality
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obJect1ves or effluent guidelines are required to permit the
discharge to continue.

The federal antidegradation policy is applicable to changes in water
quality resulting from either point source or nonpoint source
discharges. EPA, Questions & Answers on: Antidegradation 6.

In general, the federal antidegradation policy will also apply to
changes in water quality resulting from water diversions. See id. at
11; EPA Kegion 9, Guidance on Implementing the Antidegradation
Provisions of 40 C.F.R. 131.12 at 4. EPA guidance suggests that in
.the case of an irreconcilable conflict between a State's water
quantity allocations and the federal antidegradation.policy, -the
State's water rights law would prevail. But the two should be .
recoriciled where possible. EPA, Questions & Answers on:
Antidegradation 11. For example, it may be possible to offset
decreases in water quality resulting from decreases in instream flows
by imposing stricter contro]s on other factors affecting water

qua11tv Id.

Under Ca]ifornia water rights law, flow requirements for insteam
beneficial uses and effects on water quality are considered as part
of water right decisions. See Cal. Water Code §§174, 1243, 1243.5.
See generally United States v. State Water Resources Control Board,
182 Cal.App.3d 82, 227 CaTl.Rptr. 161 (1986). In particuiar, tne
federal antidegradation policy, which has been incorporated into the
State's water quality objectives, should be considered as part of
water right decisions. See Cal. Water Code §1258; State Board Order
No. WQ 86-17 at 17-18 (State Board Resolution No. 68-16, which
incorporates federal antidegradation policy, has been adopted as a
water quality objective in all sixteen regiona]'water quality control
plans.) The public trust doctrine, with its emphasis on protection
of instream beneficial uses and public interest ba]anc1ng, also.

. requires consideration of factors like those set forth in the federal
antidegradation policy. See generally National Audubon Society v.
Superior Court, 33 Cal.3d 419, 658 P.2d 709, 189 Cal.Rptr. 346,
cert. denied, 464 U.S. 977, 104 S.Ct. 413 (1983). In some respects,
tnhe public trust doctrine may require even greater protection of,
instream beneficial uses than would be required to satisfy the
federal antidegradation po11cy. The federal antidegradation policy
does not apply-to changes in water qua11ty which occurred before the
policy took effect in 1975; such changes in water quality can be
considered in applying the public trust doctrine.

" Thus, 1t stould be possible to harmonize Ca11forn1a water r1ghts law
and the federal antidegradation policy. State water rights law would
prevail if achieving the requirements of the federal ant1degradat1on
‘policy would require a waste or unreasonable use of water. Cf.
United States v. State Water Resources Control Board, 182 Cal.App.3d
82, 143-44, 227 Cal.Rptr. 161, 197 {1986) (State Board need not set
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- standards to maintain the water quality of a water body at a level

sufficient for existing offstream use where substitute water supply
is provided and maintaining that level of water quality in the water
body would require a waste of water.) See generally Cal. Const. -
Art. X, §2. But California water rights law assigns a high value to
protection of water quality and instream beneficial uses. See Cal.
Water Code §§243, 1243.5, 1258. Indeed, a diversion may itself be
unreasonable, in violation of constitutional prohibition of waste,
unreasonable use, or unreasonable metnod of diversion, if it results
in an impairment of instream beneficial uses. See Environmental
East Bay Municipal Utility District, 26 Cal.3d 183,
€05 P.24 1, 161 Cal.Rptr. 466 (1983). Tne social and economic -
benefits of water deve]opment may be taken into account as part of
the balancing of interests contemplated by the federal

. antiaegradation policy. See 40 C.F.R. §130.12(a )(2)

C.

“In summary, the applicability of the federal antidegradationbtest

A conf]1c; between the federal antidegradation policy and the State's
proscription of waste or unreasonable use, or between the federal
policy and other requirements of California water rights law, appears
unlikely. Thne State Board should apply the federal ant1degradat1on
policy as part of its water right dec1s1ons

depends upon whether there is a change in surface water quality. If

there is a lowering of water quality, the antidegradation policy
applies to all factors which are affecting that water quality.
the other nand, the federal antidegradation policy has no
applicability, no matter how degraded a body of water may be, absent
some lowering of water quality after tne effective date of the

policy.

Proceedings

The federal antidegradation policy has the potential to be applied to
virtually every kind of proceeding where water quality standards are
established or where activities which affect receiving water quality
are permitted. The policy may apply to either planning activities or
to actions on permits for individual discharges. See EPA, Questions
& Answers on: Antidegradation 4-5. The federal antidegradation
policy is intended to serve both as a guideline for the preparation
cf water quality standards and as a genera] water quality standard
applicable to other regulatory decisions. ~See State Board Order No.

WQ 86-17 at 19.

On

1. P]anning

- The State and Regional -Boards have followed the federal
antidegradation policy in establishing water quality objectives
as part of adoption or approval of water quality control plans.
See, e.g., State Board, Lake Tahoe Basin Water Quality Control

Plan 37 (1980).
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Because the federa]Iantidegradation policy focuses on changes in
water quality, applicability of the test may not necessarily be

-triggered by a proposed relaxation of water quality objectives.

For example, if a water quality objective adopted in 1975 has
never been achieved, and a new standard is proposed based upon
the nighest level of water quality actually achieved since 1975,
the federal antidegradation policy would not apply. No actual
reduction in water quality would be authorized.

On the other hand;'if water quality has declined since 1875, and
a new water ‘quality objective is based upon the existing, lower

‘Tevel of water gquality, the ftederal antidegradation policy would

be applicable. - Applicability of the federal antidegradation
policy does not depend upon the type of. proceeding involved, and
therefore does not depend upon whether changes in water quality
are authorized beforehand or accepted after tne fact.

Basin planning decisions may trigger the applicability of the.
federal antidegradation policy, even if no change in water
gquality objectives is proposed. For example, changes in
discnarge prohibitions or other changes in implementation
measures may cause. a reduction in water quality. EPA guidance on
the federal antidegradation policy indicates that the
requirements of the policy must be satisfied if changes in

wasteload allocations would result in a lowering of water

guality. EPA, Questions & Answers on: Antidegradation 8.

EPA regulations do not -specify the precise method by which'a
state must implement the federal antidegradation policy. See 40

“C.F.R. §131.12(a). The State should seek to integrate the policy

into its own procedures. In California, where state law
emphasizes comprehensive planning and coordination of all factors
that affect water quality, the federal antidegradation policy -
should be considered as part of planning decisions to the extent
possible. See generally, Recommended Changes in Water Quality
Control, Final Report of the Study Panel to the California State
Water Resources Control Board, Study Project, Water Quality

,\Contro1 Program 4-5 (1969).". In many cases, however, it would not
be possible to apply the federal antidegradation policy, except

as the most general guidance, as part of basin planning
decisions. '

Water quality control plans must establish water quality
objectives which are generally applicable to a body of water or
to segments of that body of water. For large bodies of water ‘
such as the waters of the Pacific Ocean within the boundaries of
the State, or for streams with numerous tributaries, it is not
possible to identify, as part of water gquality planning, all
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areas where existing water quality may be higher than a proposed
water quality objective. Moveover, tne potential social and
economic benefits of discharges which might reduce water guality
often will be too speculative to be given consideration as.part
of water quality planning for large areas. The State and
Regional Boards can and snould focus their attention on
establishing objectives for those situations where objectives are
most needed to assure protection of beneficial uses, postponing
until later site-specific approvals the determination whether
discharges in a particular area should be-allowed to reduce water:
quality to the Tevel set by these objectives. For example, new
objectives could be adopted for toxic pollutants that apply
throughout a region, or even statewide, even though. many areas -
will have better water quality than that required by those
objectives. The new objectives would establish a floor, but
water quality would not be permitted to be reduced to the level
.set by the new objectives without a site-specific application of

"the federal antidegradation policy.

If the State and Regional Boards are aware that a change in water
quality standards or implementation measures would permit

specific projects, the applicability of the federal
antidegradation policy to the changes in water quality caused by

those projects should be considered. The State and Regional
Boards should- pay particularly ciose attention to the
requirements of the federal antidegradation policy when water
gquaiity control plan amendments are sought in order to permit a
particular discharge, a reduced level of treatment, or

development within a particuiar area.

2. Permitting

The federal antidegradation policy will most frequently be
applied in individual permitting decisions, including issuance of
‘waste d1scharge requirements and NPDES permits. A proposed
waiver of waste discharge requirements would also be subject to
the federal antidegradation policy if the waiver would resu]t 1n
a lowering of surface water qua11ty o

For example, waste discharge requirements for new discharges or
expansion of existing discharges ordinarily will require
preparation of. an anlysis applying the federal antidegradation
policy. EPA, Questions & Answers on: Antidegradation 6. Of -
course, if the issures have already been analyzed in detail as .
part of a water quality control plan amendment, it will not be ,
necessary to prepare a new ana1ys1s for issuance of waste

discharge requ1rements

The federal antidegradation poTiéy will also apply to some
cleanup and abatement orders and remedial action plans. Where
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cleanup order 1is issued in response to changes in surface water
quality, which occurred after the 1975 effective date of the
federal antidegradation policy, but the board issuing the order
‘decides not to require a return to the preexisting water .quality,
the decision to allow lower cleanup levels should be justified in
accordance with the federal antidegradation policy. Where a
cleanup order is directed towards immediate or short-term cleanup
operations, postponing until later any determination of the
ultimate cleanup -level required, application of the federal
antidegradation policy may also be postponed.

The federal antidegradation policy should also be addressed in
water right proceedings, inciuding issuance of water right
permits, if the result of. those proceedings would be to allow a
lowering of surface water quality which existed after the 1975
effective date of tne federal antidegradation policy. See EPA
Region 9, Guidance on Implementing the Antidegradation Provisions

of 40 C.F.R. 131.12 at 4.

3. Waivers and Exceptions

Tne federal antidegradation policy is also applicable to special
proceedings concerning proposed waivers or exceptions from

. otherwise applicable water quality objectives or control
measures. Examples include proposed Ocean Plan exceptions. See
generally, State Board, Water Quality Control Plan, Ocean Waters

of Ca11forn1a ll (1983)

Ord1nar11y, prov1sions of the Clean Water Act which allow for
variances of treatment requirements should not be interpreted to
exempt the discharge from the federal antidegradation policy.
See, e.g., State Board Order No. WQ 86-17 at 19-20; EPA Region 8,
"Guidance on Implementing the Antidegradation Provisions of 40 -
C.F.R. 131.12 at-2. The only exception is for waivers of
effluent limitations for thermal discharges, pursuant to Section
316(a) of the Clean Water Act. 33 U.S.C. §1326(a). EPA guidance
indicates that limitations developed under Section 316 of the
Clean-Water Act .take precedence over any requirements of the
federal antidegradation policy that would otherwise apply. EPA,
Questions & Answers on: Antidegradation 11; see 40 C.F.R.

§131.12(a)(4).

The Three-Part Test

Wnere the federal antidegradation policy applies, it does not absolutely
prohibit any changes in water quality. ‘The policy requires that any
reductions in water quality be justified consistent with the three-part
test established by the policy. State Board Order No. WQ 86-17 at 20.
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Whether reductions in recéiving water quality may be permitted consistent

with the federal antidegradation policy often will depend upon the
conditions existing in tne specific waters affected, and the benefits of

the proposed discharge.

This site-specific balancing is consistent with

the scheme established under the Porter-Cologne Water Quality Control Act
for setting water quality objectives in issuing waste discharge
- requirements, or setting cleanup levels in cleanup and abatement orders.

See Cal. Water Code §§13263, 13304.

"Judicious action by the regional

boards, based on the facts of different cases and different areas, is the
‘key to establishment of water quality objectives and waste discharge

requirements.

" Recommended Changes in Water Quality Control, Final

Report of the Study Panel to the California State Water Resources Control
Board, Study Project, Water Quality Control Program, Appendix A at 30.
Similar considerations govern when pollution is established and hence

govern determination of appropriate cleanup levels.

See id. (note on

definition of "pollution").

A.

Instream Uses _

Tne first part of the test established by the federal antidegradation
policy requires that: "Existing instream water uses, and the level
of water quality necessary to protect the existing uses shall be
maintained and protected." 40 C.F.R. §13l1.12(a)(l). This part of
the test is intended to establish an "absolute requirement that uses
attained must be maintained." 48 Fed. Reg. 51409 (Nov. 8, 1983).

EPA has provided more guidance on the requirement for protection of
instream beneficial uses than on any other aspect of the federal
antidegradation policy. See EPA, Questions & Answers on:
Antidegradation 2-7. In large measure, this part of the federal
antidegradation policy serves to reinforce the requirements of other

applicable EPA Water Quality Standards regulations. See 40 C.F.R.
§§131.2, 131.10, 131.11.

In general, the State must.assure full protection of existing
instream beneficial uses, including the nealth and diversity of
aquatic life. Reductions in water quality should not be. permitted if
the change in water quality would seriously harm any species found in
the water, other than a species whose presence is aberrational. EPA,

Questions. & Answers ‘on: Antidegradation 3.

In general, the requirement that existing instream uses be protected
is not satisfied if existing instream beneficial uses will be
impaired, even for a portion of a water body. 1Id. at 5.- 'EPA
recognizes an exception for fill operations, which necessarily will
preclude continued use of the filled area by aquatic species. The
other two parts of the three-part test established by the federal
antidegradation policy still apply to fil11 operations. 1Id. Similar
considerations may require some flexibility in applying the federal
antidegradation policy to areas flooded by new reservoirs. While it
may be possible to protect a cold water fishery in a portion of tne




Hegiona?-ﬁoérd<Executive Officers
Jim Baetge . o

Ray Walsh | | . 12. 0T

reservoir, maintaining conditions for a cold water fishery throughout

the reservoir, including its snallowest waters, may not be feasible.

The water quality necessary to fully protect instream beneficial uses
- should still be protected in other portions of the waterway

downstream of the reservoir.

- B. Public Interest Balancing

Where water quality is higher than necessary to protect existing
instream beneficial uses, the second part of the test applies.
part of the test allows reductions in water quality, so long as
- existing instream uses are protected, if the State finds "that
allowing lower water quality is necessary to accommodate important
economic or social development in the area in which the waters are

located." 40 C.F.KR. §131.12(a)(2).

EPA has provided relatively little guidance on how this part of the
test should be applied, except to indicate that the meaning of "the
test “will evolve through case-by-case application” by the State.
EPA, Questions & Answers on: Antidegradation 8.

This

This part of the federal antidegradation policy may best be viewed as
a balancing test. The greater the impact on water quality, the
greater the justification in terms of economic or social development
necessary to justify the change. The burden of proof, to demonstrate
that the change in water quality is justified, should be on the
project proponent. See State Board.Resolution No. 68-16; EPA Region
9, Guidance on Implementing the Antidegradation -Provisions of 40

C.F.R. §131.12 at 9.

The requirement that the change be justified based upon "important
economic or social development in the area” 'is intended to convey ‘the
level of justification required. EPA, Questions & Answers on:
Antidegradation 8. Cost savings to the discharger, standing alone,
absent a demonstration of how these savings are necessary to
accommodate important social and economic development, are not
adequate justification. State Board Order No. WQ 86-17 at 22 n. 10.

The requirement that the deve]opment accommodated by a change in
water qu&]ity be important "in the area in which the waters are
located" is intended to assure that development be important within
the general area, not just to a small. segment of the local
population. The analysis used to determine whether the change in
water quality is justified therefore should focus on 1mpacts on the
community; if the justification offered for a change in water quality
is that it makes a particular development proposal feasible, the
importance of that development within the general area should also be
analyzed. The reference to economic development "in the area" should
not be read to preclude consideration of important development at
locations that are far away from the affected waters, so long as-it
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is demonstrated that the change in water quality is in fact necessary
to accommodate that development.

The State has some flexibility to determine what kinds of impacts
constitute "important economic or social development" that may

justify changes in water quality. For-exampTe:

Accommodating existing deve1opment may be used as a Just1f1cat10n

o
-for changes in water quality. If major employer within the
community could not afford to keep its plant in operation without
@ relaxation of treatment requirements, that may justify a
Towering of receiving water quality. ‘

o Important water development and water conservation projects may

be considered to be important social and economic development
that justify a lowering of water quality. See generally Cal.

Water Code $§13000.

0 Environmental protection may constitute important social
development, justifying a change in water gquality, even if .no
other social or economic benefits to the community are
demonstrated. If & discharge point is moved to less sensitive
waters, the improvement in water quality at the original
d1scharge point may justify the reduction in water qua11ty at the

new discharge point..

Of course, the degree to which development must be important in order
to justify a change in water quality will depend on the extent to ’
which water quality will be lowered. Thus, even where a new,
expanded or relocated discharge is clearly justified, the balancing
required by the second part of the federal antidegradation policy's
.three-part test may require a higher level of treatment than would
otherwise be required by applicable Clean. Water Act requirements.
Conversely, relatively small changes in water guality should not
require the level of justification needed for greater changes. EPA
intends that the federal antidegradation policy be applied so as to
require that development have a relatively high level of importance
. in-order to justify a lowering of water quality. But the policy
should not be interpreted to require that a project provide a major
scurce of new hous1ng or employment if on]y a very small d1scharge or
a minor increase in an existing discharge is proposed _ ,

Obviously, the information needed to apply this part of the federal
antidegradation policy will vary according to the particular case.
See EPA Region 9, Guidance on Implementing the Antidegradation
Provisions of 40 C.F.R. 131.12 at 10. Detailed water quality and
economic ana]yses should be required on]y if the degree of water
quality change is significant. Id. at 6. EPA Region 9 hads issued -
guidance indicating the information it expects to.be provided in
cases requiring detailed analyses, but.the information requirements
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will vary according to the type of project, receiving water impacts,
and the nature of the social or economic development made possible by
the project. Id. at 9-11. The analyses should include consideration
of alternatives that would reduce water quality impacts. Id. at 10.
Ordinarily, the information necessary to apply the federal antide-
gradation policy will be provided as part of the environmental
documentation prepared for a project. See generally 14 Cal. Admin.
Code §§ 15064, 15125, 15126, 15252. Where the State and Regional
Boards participate in determining the scope of environmental
documentation, and the federal antidegradation policy applies to a
project, the Boards should seek to ensure that the requirements of
the federal antidegradation po]icy will be analyzed. See, e.g., id.

§15082(bj{1). where changes in water quality are proposed to

Jio
accommodate changes in land use, the State and Regional Boards should

take into consideration the p011c1es established under the appliable
general plan, prepared by the local city or county pursuant to the

State Planning and Zoning Law, Cal. Gov't Code §65000 et seq., and

tne plans of any regional, state or interstate agency w1th
respons1b111ty for land use planning in the area.

The federal ant1degradat1on policy specifies that reductions in water
quality may be permitted only after compliance witn all applicable
requirements for public participation and intergovernmental
coordination. 40 C.F.R. §131.12(a)(2). The policy also specifies
that all other applicable Clean Water Act requirements for point -
source discharges, and "all cost-effective and reasonable best.
management practices for nonpoint source control” shall be achieved.

‘1d. These requirements are implicit in the requirement that changes

in water quality must be "necessary to accommodate important economic
or social development." Id. The necessity for a change in water
quality has not been demonstrated to the extent that other applicable
Clean Water Act requ1rements have not been followed. Nor has the
necessity for a change in water quality been demonstrated to the
extent that reductions in water quality could be avoided by
reasonable and cost-effective control measures.

OUtstandiqg National Resource Waters

The third part of the test established by the federal antidegradation

policy requires that the water quality of waters which constitute an-

outstanding National resource be maintained and protected. 40
C.F.R. §131.12{a)(3). This part of the test has only limited
applicability, but where it is applicable, it is very restrictive.
No permanent or long-term reduction in water quality is allowable in
areas g1ven special protection as outstanding National resource
waters.” 48 Fed. Reg. 51402 (Nov. 8, 1983). :

To date, only a small number of water bodies have been formally
designated as outstanding National resource waters. The only )
California water so designated is Lake Tahoe. But other California

waters almost certainly qualify.
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Outstanding National resource waters. are "waters of exceptional

recreational or ecological significance." Id. The category may
include waters of exceptionally high quality. 48 Fed. Reg. 51402
(Nov. 8, 1983). Outstanding National resource waters may also

include:

"water bodies which are important, unique, or
sensitive ecologically, but whose water quality as
- measured by traditional parameters (dissolved
oxygen, pH, etc.) may not be particularly high or
whose character cannot be adequately described by

these parameters.” Id.

The most obvious candidates for designation as outstanding National
resource waters are Pacific Ocean waters designated as areas of
special biological significance. The Ocean Plan already sets
requirements for protection of these areas that are consistent with
the strict requirements for protection of outstanding National
resource waters. See State Board, Water Quality Control Plan, Ocean

Waters of California 9 (1983).

Other possible candidates for designation as outstanding National
resource waters include state and federally designated wild and
scenic rivers, and the waters of state and federal wilderness areas,
parks, and wildlife refuges. Waters are not necessarily outstanding
National resource watars simply because’ they are in one of these-
categories. Nor should waters outside these areas be excluded from
consideration. But waters in these areas .should be given special
consideration to determine whether they should be designated as

outstanding National resource waters.

Qutstanding National resource waters may be designated as part of

adoption or amendment of water quality control plans. See, e.g., _
State Board, Lake Tahoe Basin Water Quality Plan 37 See generally

Cal. Water Code §13241(b).

Even if no formal designation has been made, individual permit
decisions. should not allow any lowering of water quality for waters
which, because of the exceptional recreational and ecological
significance, should be given the-special protection assigned to
outstanding Natijonal resource waters. See generally id. §13263(a)
(water quality standards may be set when waste discharge requirements
are issued, so long as those standards are no less stringent than any
standards set by the applicable water quality control plan). .

Accordingly, the State and Regional Boards should consider, as part
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of individual permit dec1s1ons, whether the affected waters shou]d be
designated as outstand1ng National resource waters.

Related Doctrines

The federal antidegradation policy applies in addition to any other
applicable requirements of state and federal Taw. Even where a lower
level of treatment would be consistent with "the federal antidegradation
policy, all other applicable regulatory requirements still must beé
satisfied. See, EPA, Questions & Answers on: Antidegradation 7-9.

In particular, the.anti-backs1idinq requirements of the federal (Clean
-Water Act often will apply in cases where the federal antidegradation

policy is applicable.

State Board Reso]ution No. 68-16, which incorporates the federal
antidegradation policy, may provide the basis for additional requirements

in specific cases.

A. Anti-backsliding

"Backsliding" refers to reductions in treatment levels required by
NPDES permits. EPA regulations Timit the circumstances .under which
modified or reissued permits may set less stringent effluent
limitations than required by previous permits. 40 C.F.R.
§§122.44(1), 122.62. The Water Quality Act of 1987 ‘includes

* provisions intended to clarify the Clean Water Act's anti-backsliding
requirements. See Clean Water Act §402(o), 33 U.S.C. §1342(0).

The new anti-backsliding provisions generally prohibit relaxation of
effluent Timitations previously established on the basis of best
professional judgment. Id. §402(o)(1), 33 U.S.C. §1342(0)(1). But
"the prohibition does not apply if any of five listed except1ons is
applicable. Id. §402(0)(2), 33 U.S.C. §1342(0)(2).

The anti-backsliding requirements of the Clean Water Act are
triggered by changes in the effluent limitations required by the
discharger's -NPDES permit, not by cnanges in the level of treatment
actually achieved or by changes in receiving water quality. For
example, an industrial discharger who failed to install and operate
treatment systems required by the discharger's NPDES permit
ordinarily could not obtain a relaxation of effluent limitations,
even though the federal antidegradation policy would not apply. See
id. §402(0)(2)(E), 33 U.S.C. §1342(0)(2)(E). On the other hand, new
or expanded d1scnarges ordinarily will not be SUbJECt to the anti-

backsliding provisions,

The new anti-backs]iding provisions also specify limitations on when
water quality based. effluent limitations may be relaxed. See id.
§402(0), 33 U.S.C. §1342(0). 1If applicable water standards are not
being achieved, a relaxation of water quality based effluent
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- limitations may be permitted if the new effluent Timitations are
consistent with a revised waste load allocation wnich will ach1eve
water quality standards. See id. §303(d)(4)(A), 33 U.S.C.
§1313(d)(4)(A). If all other applicable water quality standards are
being achieved, water quality based effluent limitations may be
relaxed if the relaxation is consistent with the federal antidegra-

dation policy. Id. §303(d)(4)(B), 33 U.S.C. §1313(d)(4)(B).

B. State Board Resolution No. 68-16

State Board Resolution No. 68-16 establishes similar requirementé 1o

the federal antidegradation policy. The State Board adopted
Resoiution No. 63-16, as part of state policy for water quality
control, in response to a 1968 Department of Interior directive
calling for adoption of state policies. See generally Zener, The
Federal Law of Water Pollution Control, published in E. Dolgin & T.
Guilbert, Federal Environmental Law 721-23 (1974). Tnat Interior
Department directive later became the basis of the federal
antidegradation policy promulgated by EPA in 1975. EPA, Questions &

 Answers on: Antidegradation 1.

Like the federal antidegradation policy, State Board Resolution No.
68-16 "is triggered by changes in water quality. But the state policy
has broader applicability. It applies to all waters of the State,
not just waters of the United States. See State Board Resolution

No. 68-16; State Board Order No. WQ 8-8. State Board Resolution

No. 68-16 also applies to changes in water quality which occurred
after its 1968 adoption date, not just to changes which occurred
after the federal antidegradation policy took effect in 1975.

Where the federal antidegradation policy does not apply, the
requirements of State Board Order No. 68-16 are less specific than
the three-part test set by the federal ant1degradat1on po11cy See

State Board Order No. WQ 86- 17 at 19.

Where the federal ant1degradat1on policy does apply, both the three-.
part test established by the federal antidegradation policy and the
express requirements of State Board Resolution No. 68-16 should be
considered. Id. at 23 n. 11. 1In some cases, application of the
three-part test established by the federal policy may not fully
satisfy the requirements of State Board Resolution No. 68-16.
example, the State's policy expressly provides for reasonable
protection of potential beneficial uses; the federal antidegradation
policy does not. See State Board Resolution:No. 68-16; EPA,
Questions & Answers on: Antidegradation 12. But cf. 40 C.F.R.
§131.10(j) (requirement, independent of the federal antidegradation
policy, for analysis of the atua1nab111ty of instream beneficial -
uses). In all cases where the federal antidegradation policy 1is
app]1cab1e State Board Resolution No. 68-16 requires that, at a
minimum, the three- part test established by the federal .

For
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antidegradation policy must be satisfied. State Board Order No. WQ
86-17 at 17-18. '

Attachments

-- - -cc:- Fresno, Redding and Victorville - R
Regional Board Offices

Da]e.C1aypoo1e,‘
Program Control Unit




: STATE OF CALIFORNIA
- STATE WATER KRESUURCES CUNTRUL BOAKD

In the Matter of the'Petition of

RIMMON C. FAY

To Review Urder No. 85-56 of the
California Kegional Water Quality
Control Board, Los Angeles Region,
NPDES Permit No. CA0054097. Our

)
)
)
) OKDER NU. WQ 86-17
)
)
)
File No. A-411. )
)

BY THE BOAKD:
Petitioner, Rimmon C. Fay, filed a tfme]y petition to review Urder

No. B5-56 of the Ca]ifornia Regional Water Quality Control Board, Los Angeles

(Regional Board).l Order No. 85-56 issues waste discharge

[

requirements for the ocean discharge of treated effluent from'the City of
Oxnard's publicly owned treatment works. In issuing tnese waste discharge
requirements, the Regional Bdard cOncﬁrred in the issuance of a wafver of
secondary'treathént'requirementé b} the Environmenta] Protection Ageﬁcy.‘ A
waiver of secondary freafment reqﬁirements is autﬁorized.Under Section 301(n)
of tne Clean Water Act. The petition contends that the reguirements for a
waiver of secondary treatment requirements have not been satﬁsfied. Tne

'petition also contends that the waste discharge requirements are not consistent

1 after being informed that the original petition was incomplete, the
petitioner submitted an amendment to the. petition. On January 13, 1986, the
petitioner and interested parties were notified that the petition was
complete. Tne petitioner has agreed in writing to extend the period for
consideration of tnis petition to permit consideration of this order at the
State Water Resources Control Board's November, 1986 worksnop session and Board

meeting. See 23 Cal. Admin. Code $2052(d).
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witn state and federal requirements for tne protection of nigh quality waters,

and state requirements intended to encourage wastewater reclamation.
I. BACKGROUND

" The federal Clean Water Act establishes programs to protect water
quality tnrougn the application of nationwide, technology-based etrluent
limitations to point source dischdrges to surface waters. -For publicly owned
treatment works, the (lean Water Act estaplished a requirement for achievement
QF effluent 1imitations based upon secondary treatment. C(lean Water Act
Section 301(b){l}iB), 33 U.S.C. $1311(b)(1)(B). Environmental Protection
Agency regu]ations_imp]ementihg this requirement jnc]ude reqqirements that, on
a 30-day average,_tne discharge of suspended solids shé]] not exceed 30 mé/],

and at least. 85 percent of the suspended solids in the influent shall be

removed. 40 C.F.K. $132.102(b).

The . requirements of the Clean Water Act for point source discharges to

surface waters are applied through National Poilutant Discharge Elimination

System (NPDES) permits. In addition to applying the nationwide, fecnno]ogy-
based effluent limitations established undér tne Clean Nafer Act, NPDES permits
must apply any more stringent limitations nécessary to assure compliance with
receiving water standards and other applicable state and federa]-requirements.
Clean Water Act Section 301(b)(1)(C), 33 U.S.C. §1311(b)(1)(C). The water
qua]fty sténdérds for ocean waters include a standard set by the State's Ucean

Plan, which generally requires 75 percent suspended solids remova1,2 a level

2 State Water Resources Control bBoard, Water Qua]ity Control Plan, Ucean
1f the concentration of

Waters of California (Ucean Plan) at 5 (1983). o
_ ' ‘ (CONTINUED)
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of treatment whiéh may be referred to as "advanced primary.” The Ocean Plan
also sets other app]itab]e objectives.

7 NPDES permits may be jséuedrby spates with adequate authority to
implement Clean Water Act requirements. In.Ca]i%Ornia, both point and non-
point sources are subject to waste discnarge requfrements, issued pﬁrsuant to '
the Porter-Co]ogne Water Quality Control Aét (Porter-Cologne Act). Cal. Water
Code §13000 et seq. In order to ensure that thése requirements would be

adequate for a state NPDES program, the Legislatufe added Chapter 5.5
(commencing witn Water -Lode section 13370 of tne Water Code) to ‘tne Porter-
po]ogne Act in 1972, For point source discharge§ to surface waters, waste
discharge requirements must apply and ensure comp]iancefwithia11 app]fcab]e
requirements bf the Uledn Water Act and federal laws wnich amend or supb]éﬁent
tne Clean Water Act, togetner with any more stringent requirements néceséary to
implement water quajfty contro] plans, for fhe protection of beneficial uses,
.or to prevent ngisance.‘ Cal. Water Code %13377. C(alifornia has an apprerd
state NPDES program. NPDES permits are issued by the State wWater Resources

Control Board {State Board) and the nine California Regional Water Quality

2 (FOOTNUTE CUNTINUED)

suspended solids in the influent is less than 240 mg/1, 75 percent removal is
not required so long as the effluent does not exceed 60 mg/l. Id. The
Environmental Protection Aygency approved water quality standards for ocean
waters include those establisned by the Ocean Plan, standards estaplished in
applicable regional water quality control plans which are not inconsistent with
the Ocean Plan, and the requirements of State Water -Resources Control Board
Resolution No. 68-16 and the State Water Resources Control Board's Water
Quality Control Plan for the Control of Temperdture in the Coastal and
Interstate Waters and Enclosed Bays and Estuaries of California. Letter of May
2, 1984 from Judith E. Ayers, Regional Administrator, Environmental Protection
Agency, Region IX, to Carole Onorato, Chairwoman, California State Water

-Resources Control Board.
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Control Boards (Kegional Boards), instead of by the federal Environmental

Protection Agency.
As part df the 1977 amendments to the Clean Water Act, Congress added

Section 301(h). 33 U.S.C. 91311(h). Section 301(n) authorizes a waiver of the

tecnhnology-based requirement of secondary treatment, for publicly owned

treatment works discharging into marine waters, if the applicant demonstrates

that the following conditions are met:

"(1) tnere i$ an applicable water quality standard
specific to the pollutant for which the modification.is
requested, which has been identified under section 304(a)(6) of
this Act; _ ‘
.(2) such modified requirements will not interfere witn
the attainment or maintenance of that water quality which
assures protection of public water supplies and the protection
and propagation of a balanced, indigenous population of
shellfish, fish and wildlite, and allows recreational

activities, in and on the water;
(3) the applicant has established a system for monitoring

the impact of such discharge on a representative sample of

aquatic biota, to the extent practicable;
(4) such modified requirements will not result in.any

additional requirements on any other point ‘or nonpoint source;
(5) all applicable pretreatment requirements for sources
introducing waste into such treatment works will be enforced;
(6)  to the extent practicable, the applicant has
established a schedule of activities designed to eliminate the
entrance of toxic pollutants from nonindustrial sources into

such treatment works;
(7) there w111 be no new or substantially increased

discharges from the point source of the pollutant to which the
modification applies above that vo1ume of discnarge specified in

the permit.” Id.

If the Environmental Protection Agency approves a wafver of secondary treatment
~{301(h) waivef), the discharge still mustAcomp1y with all other applicable

state ana federal water quality requirements, including water quality

standards. See id.; C]éan.wa;er Act Sections 30i(b)(1)(C), 510, 33 U.s.C.

$81311(b)(1)(C), 1370.




NPDES perﬁits incorporating 301(h) waivers are issued by the

Environmental Protection'Agency, with the concurrence of the state. Tnus, for

301(h) waivers, tne discharger needs botn waste discharge requirements 1ssQed
by the Regional Board and an NPbES permit issued by the Environmental |
Protection Agency. In issuing waste discharge requirements, the Regiona1 Board
applies all applicable requirements of the C1ean Water Act, toge;her with any

more stringent requirements established under the Porter-Cologne Act. See

Cal. Water Code $§§13372, 13377. Waste discharge requirementé authorizing a

disénarge at_1es$ than secondary treatment constitute the St;te's concurrence
in the issuance of a 301(h) waiver. | |
The Oxnard Wastewater Treatment Plant has aldesign capacity 6f 25
million g%l]ons per day. Average dry weather flow for 1984 was about 18.9
million gaf]ons per day. In 1977, the Regional Board issued waste discharye
requirements (serving as the City of Oxnard's NPDES permit) based-upon

secondary treatment. The plant, which had previously discharged primary

éffldent, was converted to secondary treatment in 1981. Existing secondary

capacity at the Oxnard facility is 22.6 million gallons per day. The discharge
was not in full compliance with secondary treatment requiréménts at the time

the Regional Board issued Urder No. 85-56. Tne outfall line extends

approximately 6ne mile offshore, discharging at a depth of abou£ fifty feet.
The Ventura Regional Sanitation District, on behalf of tne City of
Oxnard, applied for a 301(h) waiver. The District submitted an application on
August 23, 1979, and submitted a revised ap§11catfon on September 21, 1983. Ah
Environmental Protection Ageﬁcy 301(h) Review Team reviewed information
submifted as part of'tné app]iéations, retained a consultant, Tetra‘Tech, Inc.,

to prepare a Technical Review Report, and required some additional analysis by
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the applicdant. Based upon the 301(n) Review Team's retommendation, the

Environmental Protection Agency tentatively épproved the waiver on November 28,

1984.
On tne basis of tne Environmental Protection Agency's tentative

apbrova] of the 301(n) waiver, Regional Board staff and Environmental
Protection Agency staff jointly prepared a draft permit, to éerve as both tne
waste dischafge requirements 1s§ued by the Regiohaﬂiboard and tne NPDES permit
issued by fhE‘Environmental Protection Agency. The Kegional Board and tne
Environmental Protection Agency'cbnducted'a'joint heariné'on May 20, 1985. An
order setting waste discnaréé requirements for the Oxnard Wastewater Treatment
Plant was adopted by the Regional Board, as Urder No. 85-56, on September 16,
1985, and by the Environmental Protection Agency, as NPDES Pefmit No.
CAL054097, on September 27, 1985. The order waives secondary treatment

requirements for two constituents of tne eff]ugnt, suspended solids and

biochemical oxygen demand. The effluent }imitations set for these constituents

are based upon the Ucean Plan standards for suspended solids and dissolved

oxygen, in lieu of the limitations set by Environmental Protection Agency

regulations for secondary treatment.

Regional Board Order No. 85-56 is tne subject of this petition. Tne
NPDES permit issued by the Environmental Protection Agency has been stayed
pending tne outcome of a separate appeal pfocess witnin the Environmental
Protection Agenty. Any changes in the waste discharge reqﬁirements,issued as
Order No. 55-56 that are required by tne State Board's decision upon review of
this petition constitute a modification of the State's concurrence in the

301(n) waiver, .and must be taken into account in the Environmental Protection

Agency's final decision.




II. LCONTENTIONS AND FINDINGS

. 1. Contention: Petitioner contends tnat Regional Board Order

No. 85-56 will not assure the protection of a balanced, indigenous population

of shellfish, fish and wildlife, and that marine waters will be degraded.

Finding: The Ucean Plan and Section 3Ul{(n) of the Clean Water Act
set similar requirements for the protection of marine communities.

The Ocean Plan sets a water quality objectives requiring that:

"Marine communities, including vertebrate, invertebrate,

and plant species, shall not be degraded.

Degradation shall be determinea by analysis of the effects
of waste discharge on species diversity, population density,
contamination, growtl anomalies, debility, or supp]ant1ng of
normal species by undesirable plant and animal species.” Ocean

Plan at 3, 12.

Section 301(h) of tne Cledan Water Act requires that tne applicant for

a 301(h) waiver demonstrate to the satisfaction of the Environmental Protection

‘Agency tnat the discharge will not interfere with the attainment and

maintenance of a.balanced, indigenous population of shellfish, fish and

wildlife. 33 U.S.C. §1311(h)(2). Environmental Protection Agency regulations

define a balanced inaigenous population as an "ecological community" which:

"(1) Exhibiis characteristics similar to those of nearby,
healthy communities existing under compdrable but unpo11uted
environmental conditions; or

(2) May reasonab]y be expected to betome re-established
in the polluted water body segment from adjacent waters if
sources of pollution were removed." 40 C.F.R. $125.58(f).

For a 301(n) waiver to be granted, a balanced indigenous population
must exist, witn tne discharge as modified by the 301(h) waiver, immediately
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beyond the discharge's zone of initial di]ﬁfion and in all other areas outside
the zone of initial dilution potentially éffected by the discharge. Id.
§125.61(c).
| In the contekt of the City of Uxnard's request for waste diécnérge
hequirements authorizjng d reduction in treatment 1eve1s‘to advancéd_primary,
tne Ocean Plan objective and the 301(h) test establish essentially the same
requirement for protection of marine communities.

Whether marine cohmunities will be protected is a faétua] issue which
must be decided by tne Regional Bbard when it iﬁsues waste discharye
requirements authbrizing a reduction in treatment levels. See Cal. HWater Code
_ §313263(a), 13377. This factual issue Was'clearly raised by tne comments

pfesented in the'proceedings before tne Regional Board. The Regibna] BoardJu
shou]d-have'adopted findings settiﬁg forth the basis of its decision. See

Topanga Association tor o Scenic Community v. County of Los Angeles, 11 Cal.3d

506, 522 P.2d 12, 113 Cal.Kkptr. 836 (1974). Regional Board Order No. 85f86
does not inciude any findings withArespect to maintenance of marine
comﬂunitieé. Adoption of the order, without findings.applying the kequiremént
for protection of marine communitfes,.was improper.3 | |

Where the State Board tinds that a Regional Board's action was

inappropriate or improper, the State Board may direct that the appropriate

3 Because the Ocean Plan objective and tne Section 301(h) test establish
essentially tne same requirement, findings applying either test would have been
adequate. But Order No. 85-56 contains no findings specifying whether. the '
discharge is in compliance with the (cean Plan objective, whetner the 301(h)
balanced indigenous population test has been satisfied, or othnerwise setting

. forth a specific determination that protection of marine communities nas been

demonstrated.
: - 8.




action be taken by the Regioné] Board, or the State Bodrd may take appropriate
action itself. Cal. Water Code y13320(c). As set fortn be]ow; 1n_the4 |
discussion of the 301(h) Review Team Conclusions, we are not convihced‘tnat
protection of mariné communfties nag'been demohstratéd. On the ofher hand, as
set forth below in the discussion of Petitioner's Claims, we are not convinced
‘the petitioner nas demonstrated tnat marine communities will be degradéd.
Because the burden of proof {s on tne applicant, the Regional Board's action
must be set aside, insofar as it autnorizes a discharge at an advanced primary
Tevel of treatment. '
Accordihg]y, we remand to the Kegional Board, which should consider

any additional evidence which may be offered. Tne Regional Board must issue

waste discharge requirements based upon secondary treatment unless the Regional
Board makes appropriate fihdings, based upon substantial evidence in the

.‘record, supporting a decision that tne requirement for protection of marine

communities nas been satisfied.
a. 301(n) Review Team Conclusions

The evidence before tne Kegional Board concerning impacts on
~ Marine Communities is reviewed in an analysis of the 301(h) waiver application

for the Uxnard facility prepared by the Environmental Protection Agency's

301{h) Review Team.
The 301(h) Review Team analyzed potential'impacts on planxton

(floating microofganisms), benthic macrofauna {bottom dwelling larger tnan

microscopic organisms), and demersal fish (bottom tish) species.

_ With respect to p]ahkton, the 301(h) Review Team analysis points
out that "no sampling has ever been conducted to directly eva]uate'discharge

related effects around the_outfé]]l" (b. 19.) Tne analysis discusses a study

9.‘ ' J




of the effects of the Hyﬁerion outfall on Santa Monica Bay. The analysis does

not indicate whether the plankton in Santa Monica Bay exhibit the character-

istics of a marine community which has not been degraded. The Santa Monica Bay

study shows no difference in phytoplankton (floating algae) abundance,
distribution or cunposifioh related to the outfall 1océtion; zpép]ankton
(floating microscopic animals) abundance increases near tne outfall. The
30l(n)‘Rév1ew.Team analysis concludes that, tékfng into aécount the different
Sizes of tne Uxnard and Los Angeles discﬁarges "t appears likely that the
natural plankton popu1ation.wil] not be significantly affected" by the Oxnard

discharge. In contrast, .the Technical.Keview Keport prepared for the 30l(n)
Keview Team concludes.that “it is impossible td evaluate whether a.BIP
[balanced indigenous population] of pnytoplankton exists at the ZID [zoné of
initial dilution] boundafy." Tetra TeCh,'Inc., Technical Evaluation of the
Ventura Regional County Sanitation District, Cify ot Oxnard wastewatef
Treatment Plant Section 3Ul(n) Application for Modification of Secondary

. Treatment ReqUirements for Discharge into Marine- Waters [hereinafter cited as
"Tetra Tech"] at 132 (1981).

The applicant performed field measurements and analyses of.sediments
and infauna community structure in 1984 indicating that there was no signi-
ficant trend with respect to distance fbom.the Uxnard outfall. These analyses
support the 301(h) Review Team's conc]usfon that a ba1anced‘ind1genous |
population exists for benthic.infdauna (organisms.1iviﬁg in bottom sediments).

Thé applicant provided very 1ittle data with fespect to demeréa]‘fish
and epjbentnic macroinvertiprates (]argér tnan microscopic organisms, other
than backboned animals such as fish, 1iving on the bottom). The BOl(h) Review

Team concluded that there "is insufficient data upon which to directly
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determine whetner or not Uxnard's discharge is adversely affecting the local

community of demersal fishes and epibenthic macroinvertibrates....

(page 27.)
The 301(h) Review Team also observed that "available data on

bioaccumulation of toxic pollutants and pesticides by organisms in the .vicinity

of tne Oxnard outfall are insufficient to draw definite conclusions" but

. concluded that the absence of water quality standards violations "suggests that

adverse levels of biocaccumulation would not be expected.” (p. 30.)

From the above, it appears t ‘tne protection of marine communities

has been demonstrated for bentnic infauna, but not for the other communities
consfdered. In the absence of a demonstration thét these marine éommunities
have not been degraded by tne existing discharge, it has ndt been demonstrated
that the proposed discharge, at a lower level of treatment, would not degrade

marine comnunities.
Nevertneless, the 301(n) Review Team concludes that, if intauna are

'

" not adversely affected, one may infer that other organisms will be pfotected:

"It seems likely, therefore, tnat a balanced indigenous
population of fish, shellfish, and wildlife exists at present
and sihoula be maintained with the proposed discharge.”

(pp. 30-31).
We are not prepared to qésume that because one .community apparéntly has not
been affected, protection of the other comnuniiieé has been demonstrated.
Protection of marine communities has not been demonstrated, as is required to
‘permit the reduced level 'of treatment allowable under Regional Board Urder No.
85-56,‘absent adeqﬁate.data on the impacts of the Oxnard discharge on plankton,

epibenthic macroinvertibrates, and demersal fish species.
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_discharges of

b. Petitioner's Llaims

The petitioner claims tnat calculations submitted as part of the

petition show that a ba'lanced,
of the Oxnard outfall's zone of initial dilution. The calculations rely on

published equations forecasting changes in benthic communities based upon

[ 3

suspended solids mass emissions.

As petitioner recognizes, tne calculations submitted in the
petitioh have not begn verified by appropriate benthic surveys in ‘the Vicinity
of the Uxnard discnarge. The equations relied upon were based primarily on
suspended sd1ids an order of magnitude higher than the anard
discharge, and to much deeper waters.t As with the plankton study discussed
in the previous séction, we cannot determine the impacts of the Oxnard
discnarge, based .upon éxtrapolation of results from other significantly

different. discharges, absent confirming data measuring the impacts of the

Oxnard discharge. '
2. Contention: Petitioner contends that tne Uxnard qischarge'is

not deep enough to permit a discharge at less than secondary treatment.
Finding: The Ocean Plan and Section 30l({h) of the Clean Water Act

do not set any specific minimum depth reduifement, but the depth of outfall

must be considered in determihing whether requirements foF protection of

beneficial uses have been satisfied.5

4 Altnougn tne study included information from the Oxnard outfall, the

authors recognize tnat the equations may not accurately reflect cond1t10ns at
the Uxnard outfall because differences between the Uxnard discharge and otner
discnarges studied. A. Mearns and J. Word, Forecasting Effects of Sewage :
Solids on Marine Benthic Communities, pub1lshed in 4. Mayer, ed., hco]og1ca1
Stress and the New York Bignt: bc1ence and iManagement- at 495, 509 '(1982).

S section 301{h) of the Clean water Act authorizes a waiver of secondary
treatment requirements for municipal aischarges into "deep" offsnore waters, or

(CONTINUED)
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Considering tne deptn of tne Oxnard discharge, and the circulation

patterns in the area, the evidence in the record indicates that a relaxation of

treatment requirements may add to violations of Ocean Plan objectives for

bacteriological characteristics. Absent a Hemonstratioh'that the discharge
will not cause or contribute to tnese violations, issuance of wastevdfscharge,
requirements authorizing a reduction in treatment is inappropriate.

The anagd plume can reach the ocean surface during tne fall and

winter months. Tetra Tech at 40. Onshore winds tend to move this waste

towards snore. id. at 60.  In the late spring énd-sumner a-portion of the ..
plume rises to a 1eve]‘sufffciently sna]]qw to be tranéported by wind driven
currents. Only during the spring is the discharge plume trapped deep enough
not to be influenced by the wind caused burrenﬁs. 1d. at 40. ‘

. | Data collected as part of the monitoring program for the Oxnard
discharge4show that Oéean Plan bacterié]ogicé1'standards for body contaét
sports and shel]fishvharvesting ﬁave been éxceeded on a number of occasions.
The 301(h) Review Team suggest$ that: "Many of these violations may be caused
by non-point source pollution and urban runoff from storm drains near the

outfall." (p. 31.)',In view of the seasonal shoreward transport and surfacing

of fish, shellfish, wildlite. and recreation will pbe assured.

5 [FOUTNOTE CONTINUED)
into estuarine waters with specified cnaracteristics. 33 U.5.C..§1311(n). - Tne
legisiative history of Section 301(h) indicates that depth is a key factor in
determining wnetner a wajver of secondary treatment is appropriate. S. Rep.
No. 95-370, 95th Cong. 1st Sess. 45, reprinted in [1977] U.S. Code Cong. & Ad.
News 4326, 4370. There is. no absolute minimum depth requirement. Rather, tne
depth of the discharge must be taken account in determining whether protection
See 40 Fed. Reg.

34802 (June 15, 1979); Natural Resources Defense Council, Inc.

v. Environmental

Protection Agency, 565 F.2d 768, 777-78 (D.C. Cir. 19817.

w
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of tie Uxnara effluent plume, however, the relative contribution of the Uxnard
discharge and other sources is unclear. (p. 32.)
Order No. 85-56 would allow a substantial increase in the discharge
- of sUspendéd:so1ias, with concurrent increases in bacteria cqncentrafions, from
the Oxnard outfall. Even assuhing thqt tne Oxnard dischargg is only part of
the'prob]em; this increased discnarge would contribute to further violations of
Ucean Plan standards. | ‘
| In issuing waste discharge requirements for the Oxnérd discharge,.the
Regional Board must assure compliance with Ucean Plan standards set for tne
protecffon ot body contaét_sports and shellfish harvesting. Cal. wéter Code
3813263, 13377; see Cal. Water Code §13l42.5(af. Arguably,; compliance could be
achieved tnfoqgh stricter controls on other discharges. Absent a demonstration
of the relative contribution of the Oxnard discharge, nowever,'it has not been

demonstrated that the relaxation of treatment authorized by Regional Board

Order No. 85-56 would not interfere with attainment of Ocean Plan standa;ds.6

® Tnis does not necessarily require that the applicant demonstrate tnat any
existing Ocean Plan violations are completely independent of tne discharge in
order to permit a waiver of secondary treatment requirements. For example, it
may be possible to demonstrate that the.proposed. discharge will meet Ocean Plan
requirements if the effluent will be disinfected.

The 301(h) Review Team conciuded that the requirement of Section 301(h)(2) that
the discharge-attain the level of water quality which allows for recreational
activities has been satisfied. The basis.for this conclusion is not entirely
clear, but appears to be based on the absence of any beach or shellfisn
closures. (p. 32) We do not believe tnat protection of recreational
activities has been adequately demonstrated unless it is demonstrated tnat the
discharge will not interfere witn attainment of Ocean Plan bacteriological
objectives. Moreover, a 301(n) waiver cannot be issued unless the waiver “will
not result in any additional requirements on any other point or non-point
source." Clean Water Act Section 301(h)(4), 33 U.S.C. $1311(n)(4). If
suspended sediment and associated bacteria from the Oxnard discharge contribute
to standards violations, in combination with non-point sources and urban
(CONTINUED)
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_ 3. Contention:‘ Petitioner codtends tnat Order No..85—56 fails to
establish an adequate system for monitoring impacts on aquatic piota.

Finding: Tne m@nitoring program for the Oxnard dischargé, adopted
by Regional Board Urder No. 85-56, is adequate.

Tne .monitoring program includes analysis of adequate nﬁmbers of
1nf1uent and effluent samples to determine compliance with Ocean Plan water
quality objectives and to measure the efrectivéness of anard's pretreatment
program.

The monitoring prdgram aisoiproyides a'compréhensive system to observe

" receiving water impacts. Uhemical analyses of sedjments.and important '
organisms to assess‘biogccumu1ation,.co]fection of bentnic and mid-water
organismé for community analysis, and.méasurement of cd]iform bacteria at
several surfzbne,inearsnore and offshore sites will ensuré that any large scale
changes on. the mdrine environment around the outfai] will be 6bserved.

The analysis of the marine community struciure will be performed with
adequéte sample replication and rebresentativé sample locations. vThe-samp]ing
frequency 11m1ts tné detection of.short‘term or smé11‘1mpacts, but environ-
‘mental changes that aré substantially greater than nqtura] variability should

7

be observed.

& (FOUTNUTE CONTINUED)

runoff, allowing a 30l1(n) waiver would require additional controls on those
other sources. In any event, the requirement for consistency with Ucean Plan
standards applies independent of the statutory criteria for Section 301(h)
waivers. See Clean Water Act Section 301(b)(1)(C), 33 U.S.C. 1311(b)(1J(C).

7 The monitoring program is capable of identifying differences in communities
from those at control stations if those differences are above the 95 percent
' : } (CONTINUED)
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The»monitoring_program inc]udéé both reference sites unaffected by the
Oxnard discharge and baseTine monitoring, to provide Cohparjsons that’ would |
indicate the effect of the‘propqsed discharge. |

In sunmary, the proposed monitoring program is sdfficient-to4detérm1ne
large scale, chronic impacts on biota. As such, it constitutes an adequate
monitoring programs.

Haa the monitoring program been conducted for. a beriod before the
Regional Board issued Order No. 85-56, it probably would have provided the
inforimation’ necessary to determine whether a balanced indigenou§ population of
shellfish, fisn.énd wildlife exists in the area of tne Oxnard discharge. We |
recommend that, if the City of Oxnard chooses to contfnue to pursue its request 
for a waiver of secondary treatment requirements, the City should carry out the
monitoriny. program estab]ished in Order No. 85-56 to help provide the Regional
ﬁoard with the information necessary for the Regiona]lsoafd's decision,

4. Contention: Petitioner contends that the Regional Board's action
was not consistent with State Water Resources Contro] Board Resolution
No. 68-16 and the federal "Antidegradation Policy."

| anding: Tne State Water Resources Control board and .the

Environmental Protection Agency have adopted similar policies intended to
protect the nigh quality of stite and federal waters. The State Board haS

‘ / oy .
adopted Resolution No. 63-16, the "Statement of Policy with Respect to

7 (FOUTNOTE CONTINUED)

confidence limits of the control stations. The monitoriqg program should also
identify any seasonal variations that might require modification of tne :

monitoring program. _
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Maintaining High Quality of Waters in Ca]ifornia," as part of state policy for

water quality control. See Cal. Water Code §1314U et seq. Resolution
No. t8-16 has also been adopted, as a general water guality objective, in all

sixteen regional water quality control plans. The Environmental Protection

Agency has adopted a federal antidegradation policy as part of the agency's
water quality stanqardsAregulations. 40 C.F;R. §131.12. Before approving any
reduction in water quality, or any activity that would result in a reduction in
water quality, the Regional Board must first determine that the change ih watef
quality would not be Tn'vio]ation of State Board Resolution -No. 68-16 or the
federal antidegradation policy. Becéuse'the Regional Board did-not make tne
required determinétion, as part of wasteldischarge requiremenﬁs permitting a

significant increase in receiving water pollutant levels, the Kegional Board's

action was improper.

State Board Resolution No. 68-16 requires that:

"...the existing quality of water...will be maintained
until it is demonstrated to the .State that any change will beé
consistent with tne maximum benefit to ‘tne people of the State,
will not unreasonably affect present and anticipated beneficial
use of water and will not result in water quality less than that
prescribed [by otner applicable water quality objectives]." ’

In determining whether changes in water quality will be consistent

~with "the maximum benefit to tne people of the State," the State and Regional

Boards are guided by the policies of the Forter-Co}ogne Act. .The Porter-.
Cologne Act evinces a policy of ensuring consistency with federal Clean Water
Act requirements{' To take maximum advantage of federal programs, and td avoid
direct‘regulation by the Envifonmenté1 Protection Agency of activities already
subject to régu]ation by the State and Regional Boards, tne state's standard
settfng and waste discharge control programs must ensure that, .at a minimum,
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all applicable Clean Water Act requirements are satisfied. See Cal. Water Code
$%13160, 13170, 13370; Recomnended Changes in Water Qua]ify Controi, Final
Report of the Study Panel to the Calitfornia State Water Resources Control .
Board, Study Project: “Water Quality Control -Program 31 (1969).

Clearly, it is in the maximum benefit of the people of the State that
the Stafe and Regional Boards ensure that the State's water quality programs
are consistent with the federal ahtidegradatidn policy. The State and Kegional-
Boards have routinely followed the federa1 antidegradation policy. See, e.g.,

State Water Resources Control Board, Lake Tahoe Basin Water Quality Plan 37

(198u).

" The federal antidegradation policy requires that each state have a
policy providing that changes in water quality will be consistent with the

following three-part test:

“(1) Existing instream water uses and the level of water
quality necessary to protect the existing uses shall be

maintained and protected. '
(2) Where the quality of the waters exceed levels

necessary to support propogation of fish, shellfish, and wildlife
and recreation in and on tne water, that quality shall be
maintained and protected unless the State finds...that allowing -
Tower water quality is necessary to accomnodate 1mportant

economic or social development..
(3) wWhere hign quality waters constitute an outstanding

National resource...that water quality shall be maintained and
protected.” 40 C.F.R. ¥131.12. :

Where tnis test is applicable under federal™ law, State Board Resolution No. 68-

16 incorporates this test in determining whether changes in water quality are

consistent with the maximum benefit to.the people of the State.8

8 Independent of State Board Kesolution No. 68~16, the Porter-Cologne Act

requires the State and Regional Boards to apply the federal antidegradation

policy when tney issue waste discharge requirements for po1nt source discnarges
- (CONTINUED) _ |
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B m AR T A IR T it I R S et B ST

State Board Réso]ution No. 68-16 cleariy applies to Regional Boardl
Order No. 85-56, which permits both an 1ncreasé in tne volume of aiécharge and
a reduction in tne level of treatment. But State board RéEoiution_No. 68416
incorporates tHe test set forth in the federa]:antidegradation policy only as
applied to situations where tne federal antidegradation policy is applicable.

“Wnere the federal antidegradation policy does not apply, the State and Regional

Boards have applied the general test set fortn in State Board Resolution U

No.»68-16, without addressing the specific, three-part test establisnhed by the
federal antigegradation policy. See, e.q. State Board Order No. HQ 86-8 at 30-

31. Accordingly, we must determine whether tne federal antidegradation policy

applies to 301(h) wéiyers.

_ On its face, the federal antidegradation policy 1s'applicap]e. It ?s
c1ear1y intended to apply to individual permit decisions, not just changes in
water quality control p]an'objectives. See 40 C.F.R. $§131.12; Environmental
Protection Agency, Questions and Answers on: 'Antidegradatfon,z, 6. The
Environmental Protection Agency regg1ation setting out the antidegradation
policy singles out therma]fdischargesvfor different treatment, consistent with
the pr&cedures established for tnermal discharges under Section.316 of the
Clean Water Act (40 C.F.K. v131.12(a)(4)). By imb]ication, if ;he
Environmental Protection Agency intended to exempt 301(h) waivers from the

antidegradation palicy, it would have done so expressly.

8 {(FOUTNUTE CUNTINUED)

to surface waters, as the policy is an app]ﬁcabie requirement of the federal
Clean Water Act and implementing regulations. See Cal. Water Code $$13370,

13377; 23 Cal. Admin. Code ¥$2235.1, 2235.2. See generally Clean Water Act
Section 301(b)(1)(C), 33 U.S.C. $1311(bj)(1)(C); 40 C.F.K. $5123.25(b); 130.5;
- 131.6. ‘ ' o .
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Section 301(h) of the Clean Water Act provides that treatment works
which already provide secondary treétment afe e]igibTe for BUi(h) waivers.

33 U.$.C. §1311(n). Tnis provision yas.enacted in response to an Environmental
Protéctioh Agency regulation whicn wéu]dﬂhave prohibfted any discnafgér which
had a]réady acnieVed-secondary treatment from applying for a 301(n} waiver.
H.K. Rep. No. 97-270, y7th Cong., lst Sess. 17, reprinted in [1981] U.S. Cong.
& Ad. News 2629, 2645.

We do not read'fhis provision to exempt‘301(h)‘wa1vers from tne
federal antidegradation policy, a policy which does not abso]uieiy prohipit
relaxation of treatment levels, but reqqires tnaf any reductions inAQater
quality be Ju;tified. Section 301(5) provides a basis for waiver of the
technology-based requirements of Section BUl(bﬁ(i)(B) of the Clean Hétér‘Act,
See 33 U.S.C. 931311(b)(1)(8), 1311(h). It does not provide a basis for waiver
of the water quality based requiréments of Section 301(b)(1)(C). See |
| 33 U.S.Q. $1311(b)(1)(C). Tne federal antidegradation policy is part of the
Envirohmenta] Protection AQEncy's'water guality standafds regulations, and has.
been.inéorporated.into tne state's water quality protectfon requiréments. "The
purpose of secﬁion [301(h)j is to permit some coastal municipal sewage

treatment plants to avoid costs associated with secondary treatment so long as

environmental standards can be maintained." Natural Resources Defense Council,

Inc. v. Environmental Protection Agency, 656 F.2d 768, 784 (D.C. Cir. 1981). 

The requirements of state and federal water quality standards, inc]uding'tne
requirements .of the federé] antidegradation policy and State Board Reso]utioh
No. 68-16, are among the environmental standards that must be maintained.

If the 1eve1'of treatment at the Oxnard facility is reduced, as

allowed by Regional Board Order No. 85-56, there will be a substantial increase
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in mass'emission rates of suspended solids. For the period from 1982 through

1984, tne plant discharged approximately S00 metric tons per year'of suspended

solids. With an increase in the volume of the discharge from 18.3 to 25

million gd]]ons per day, mass emissions wou]d 1ncrease to approx1mate1y 1,000

metric tons per year. Kegional Board Urder No. 85-56 would a]]ow this.

discharge to more than double, to over over 2,400 metric tons per year. This

increase in suspended solids will be accompanied by an increase in associated

bacteria in the receiving waters. To permit these changes in water quality, it

d that the change is justified in accc.dan e with the three-

-

must be demonstrate

paft test established by the federal antidegradation policy.
The Regional Board made no finding with respect to either the federal

antidegradation bo]icy or State ‘Board Resolution No. 68-16. Un the record

before us, we cannot make the required findings.

As discussed earlier, it nas not beéen demonstirated that advanced

primary treatment will assure protection of marine communities. The increase

in suspended solids and associated bacteria may also contribute to a violation

of water quality objectives for bacteriological characteristics in an area used

for body-contact sports. As such, the increase in suspended solids and

associated bacteria is inconsistent with the requirement that "[e]xisting

instream water uses and the level of water quality necessary to protect tne

ex1st1ng uses sha]] be ma1nta1ned and protected " 40 C.F.R. $131.12(a)(1).

Even’ assum1ng tnat instream benef1c1a] uses w1l] be maintajned and

proteeted, it must be demonstrated, under the second part of the federal

antidegradation policy, that ahy reduction in water quality is "necessary to
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accommodate important economic or social development." 40 C.F.R.
' §131.12(a)(2);9 The recbrd is devoid of any evidence that wou]h support such
a~determination.

The record dves indicate that therwajyer.of'secondary treatment
requirements will reduce treaument costs, and wi]]vtherefore reddcg charges for -
sewer service;10 But there js no evidence as td how much, if any additional
development would be attracted td the area by lower sewer service costs, or how
important tnat déve]opment would be to the community.

The only testimony.presented to the Regiona] Board concerning impacts
on economic or socié]-deve]opment.was testimony by the andrd Port District
that an Environmental Protection Agency grant for a uti]ityvproject would not-
be released unless the Oxnard treétment plant achieved compliance with its:
requirements, either by improving its treatment or obtatning a'3Ql(h) waiver.

This testimony is insufticient to establish that the waiver is necessary to

9 The third part of the federal antidegradation policy, which applies only to
outstanding National resource waters, is not at issde in this case. :

10 The staff report prepared Tor the May 20, 1985 hearing stated that current
residential service charges are $13.64 per month, and that service charges at
full secondary treatment would ‘be $14.55 per month. The waiver of secondary
treatment requirements would reduce service charges to $13.41 per month.

There was conflicting testimony as to how much charges would be at secondary
treatment. The supplemental staff report, prepared before the Regional Board
adopted ‘Urder No. 85-86, estimates residential service charges at $15.61 per
month ‘will full secondary treatment and $13.41 with the 301(h) waiver. Savings
for commercial and industrial users would be considerably greater. The
supplemental staff report 1ists the impact on service fees, and the absence of .
an assurance that there will not be significant impacts resulting from an
increase in suspended solids, as bases for the alternative of denying a 301(h)
waiver.. The supplemental staff report does not 1ist the impact on service fees
as a basis for granting a 301(h) waiver. We need not decide whether we would -
assign greater economic importance to tne savings in service fees than did the
supplemental staff report. Cost savings alone, absent any demonstration as to
how these cost savings are necessary to accommodate important social and
economic development, are not a sufficient basis for determ1n1ng cons1stency
with the tederal antidegradation -policy.




accommodate impoftanf economic or social development. First, there was no
testimony concerning the economic or social importance of the utility project.
Second, the fu]]fwaiver was not necessary for the utility project. The gfant |
would be released upon acﬁievemenf of secondary treatment st;ﬁdards. ‘At most,
51} that would be necessdry was a partial waiVer, to the level of treatment
currently being achieved, and then only for as long as it would take to ubgrade

tne treatment facilities to fully comply with secondary treatment

requirements.

Thira, we do not believe that the potential adverse economic impacts

of sanctions are a valid basis -for determining that a reduction in water
qdalipy is justified. The determination should be based upon the economic and
social costs of achieving comp]iante, not on the sanctions for violation.
Otherwise, the sanctions pfovided for under the (lean Water Act and the Porter-
Cb]ogne Act wou1q be self-defeating; instead of ensuring compliance with
applicable .water quality objectives the threat of sanctions wou1d'prov1de a
basis for their relaxation.

In sunmary; the record béfore us does not provide an adequate basis
for determining whefher the changes in water quality resulting from Urder_
No. 85-56 are consistent with the fedefa] antidegradation po]icy or State Hoard
Resolution No. 68-16.11 We also believe thét the Regfona] Soard is better'

situated to determine, in the first instance, whether changes in water quality

1 ror waters subject to tne federal antidegracation policy, botn the
requirements of the federal antidegradation policy and the express requirements
of sState Board Kesolution No. 68-16 should be satisfied. Because we conclude
that the requirements of the federal antidegradation policy have not been
satisfied, we need not address what State Board Resolution No. 68-16 might
require,..independent of the incorporation of the federal antidegradation

policy into State Board Resolution No. 6y-16.
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are necesséry to accommodate important social and economic development in the
area. We therefore conclude that, independent of thé requirements of Sectidn
301(h) of ;he Clean Water Act, drder_No. 85-56'mqst be remanded.to thé Regional
Board fdf thé consfderatioh of additﬁona] eVidencé~c6ncerhing fhé nééeésity for
any reduction in receiving water quality. Before approving waste discharge
requirements whfch.wou1d result in a reduction in receiving water quality, the
Regional Board must make appropriate findings applying the requirements of
State Board Resolution No. 68-16 and the federal aﬁtidégradation po]icy.

5. Contention: Petitioner contends that tne Regjona1'Board failed
to considér the alternative of wastewater réc]amafion. ‘

Finding: The Regional Board'ﬁid not consider potential impacts on
wastewater reclamation. Water Code Section 13510 declares:

“...tnat the people of 'the state have a primary interest in

the development of facilities to reclaim water containing waste

to supplement existing surface and underground water supplies
and to assist in meeting the future water requirements of the

sta;e."
By reducing the level of treatment required before discharge to the ocean, a
waiver'of secondary treatment requifements may siQnificanﬁ]y increase the ’
incrementaT cost of providing the level of treatment required for wéstewater
reclamnation. This has the bqtentia] to reduce incentives for wastewater
reclamation. Accordingly, potential imbacts on wastewater reclamation should
be considered when waste discharge requirements are issued based upon a waiver
of secondary treatment requirements. See Cal. Water Code $%174; 13142.5(e).
On the record before us, we cannot defermine what impact, if any,
Regional Board Order Np. 85-56 will havevon wastewater‘rec]amétion. We cannot

make this determination without additional information concerning the realistic

24.
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market for reclaimed water in the area and tne economic feasibility of

additional wastewater reciamation. See State Water Kesources Control Board

Order No. WQ 84-7 at 11.
Recognizing the need for the Regiondl Board to have sufficient

information before it concerning impacts on wastewater reclamation, State -Bodrd

Order No. 84-7.prbv1des:

..in this case and in a]] cases where an applicant in a
water-short area proposes a discharge of once-used wastewdater to

tnhe ccean, tne report of waste d1scharge should include an
exp]anat}on as to why tne eftluent is not being rec]a1med for

further beneficial use." Id. at 11-1Z7.

Uxnard is in a water-short area. See, e.g. State Board Kesolution

No. 81-17 at 11; State Board Resolution No. 78-35.
The app1fcation for a 301(h) waiver for the Oxnard discnarge was

pending when State Water Kesources Control Board Order No. WQ 84-7 was ,

decided. For.projects which had‘reports of waste discharge already pending

when the State Board issued Urder No. 84-7 was decided, tne Regional Boards

, shou]d have some flexibility in aeterm1n1ng when the dlscharger should pe

required to submit a report on wastewater reclamation. Where poss1b]e without

delaying action on tne project, the report on wastewater rec]amat1on should be

submitted before the Kegional Board acts on waste discharge requirements.

In other cases, requiring preparation and submission of a report on

wastewater reclamation, before the Regional Board issues waste discharge

requirements, would delay project approval. HWe do not believe sucn delays are

" necessary. In appfopriate cases, wnere the report of waste discharge was
submitted before State Board Order No. 84-7, and jssuance of waste discharge

requirements would not result in any irreversible commitments of resources tnat
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would hinder later éfforts to promote wastewater reclamdtion, the Kegional
Boards may require submission of a report on wastewater reclamation within a
reasonable period after the waste discharge requirements are issued. 1f the
Regional Board determines, after review of the reclamation report, that the
vwaste dfscharge requirements snould be mddified or conditions imposed to
promote wastewater reclamation, the waste dischérge requireménts may be amended

‘at that time.

© The Uxnard faéi]fty nas been previously converted to a secondary
treatmenf féci]ity. It seéondary'tfeatment requiremen;s are waived f
facility, a portion of tne effluent would be given secondary treatment, and
blended with primary effluent, to'meet the Ucean Plan objective for suspended
| solids. WhenAthe tota] discharge reaches 25 million gq]1ons per day, Qnicn is
not projected to occur until 1990, the faci]ity.wou1a still haVe.about 10
million gallons per day of reserve secondary.treatmént capacity'which would not
be'needed to meet the Ocean Plan suspended solids objective énd'cou]d be Used
for reclamation. Thus, it does not appear thaﬁ'authorizing a waiver of
secondary treatment réequirements 4t this time would result in any irrevérsib]e,
commitments of resources that would prevent the Regional Board from modifyfng
treatment requirements, or imposing other conditions to promdte wastewater
reclamation, within a reasonable period after a 30l(n) waiver is issued. |

The Regiona]-Board will be required to reissue waste discharge

requirements fof the Oxnard facility, to address. the issues qiscuséed in other
portions of this order. *Jf poésib]e, fhe Regional Board sh0u1d require
submission of a report on wastewater rec]amafion early enough to permit the

Regional ‘Board to review the report and consider impacts on reclamation wnen

the waste discharge requirements are reissued. If the .report cannot be

26.
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completed within that period, liowever, the Regiona] Board may require
submission of the report as a cohdition of waste discnarge requirements. If .
‘suchh a condition is 1mpbsed, the waste discharge requirements should also
specify tnat the waste discharye requirements may be amended, based upon
information provided in the report or-wﬁfch becomes availaple as part of tne
Kegional Board's review of the report; - .

In its response to the petition, the City of Uxnard states that it
prépared a report'on the feasibility of wastewater reclamation in 1979. This
report may well provide information necessary to satisfy State Board Urder No.
W) 84-7. But analyses on wastewater reclamation must be periodically updated,
not justvprovided on a one-time basis. State Hafer Resources Control Board
Urder No. WQ 84-7 at 1l.. We a]sq believe that, in tne context of a proposed
301(h) waiver, the impacts of allowing a discﬁarge at less than secondary
treatment should be specifically addressed. |

Although it is aryguable tnat adequate information was available, the
Regional Board did not adeguately consider that information when it issued

Urder No. 85-56. Tne Regional Board did not address impacts on wastewater

reclamation, or consider alternatives or mitigation measures that would avoid-

or reduce any fimpacts on reclamation. Issuing waste discharge requirements for

the Oxnard distharge, without adequafe consigeration of wastewater réclamétiohf
a]ternatives,.was impropef. On rémand, the Regional Board should require
submission of the information {t needs to review impacts on wastewater
reclamation, and take that 1nformatfon 1qto consideration as.pért of its

decisions affecting tiie Oxnard discharge,vcohsistent with the direction

provided by this Order.
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111. SUMMARY AND CONCLUSIUNS

1. The Regional Board's issuance of waste discharge requirements
authorizing a relaxation of treatment requirements to advanced primary was |

inappropriate‘and 1mproper.f0r the fb]ldwing reasons:

a. It has not been demonstréted that the modified discharge will
be consistent with the Ocean Plan reqUirement for protection of marine
communities.’ | | |

b. It has not been demonstrated thaf fhe modified dischérge.wilT‘
be qongistent.with Ocedn Plan 6bjectives set to protect shellfish

“harvesting and body-contact recreation.

c. It has not been demonitrated that‘changé§ in water quality
resulting from the proposed/dischdrge will be consistent with the federal
antidegradation policy. |

Un]eSsAand until thg facts nécessary'to support fssuance of waste discharge
requirements authoriiing a reduced level of treatment are demonstrated, the

State cannot concur in the proposed waiver of secondary treatment

requirements.

. 2. The monitoring program adopted by theARegional Board as part of
the wéste discharge requirements for the Oxnard facility is adeguate. .
3. The Regional Board should consider tne pdtentia] for wastewater
reclamation, based upon a repdrt submitted by the discharyer and any othéf
information which becomes avai]ab]e to tﬁeARegional Board, as paf£ of the Waste

discharge requirements for the Oxnard facility.

IV. ORDER

IT IS HEREBY ORDERED THAT the California Regional Water (Quality
Control Board, Los Angeles Region, shall issue new waste discharge require-
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‘ments, or amend Urder No. 85-56, for the Oxnard facility. The waste dfscnarge
réquireménts shall include effluent limitations based upon seﬁondary tréatment
unless it is demoﬁstrated, consistent with this Order, that the requirements
for autnorization of a reduced level of treatmenf have been satisfied. The
Regional Board shall take into consideration potential impacts on wastewater
reclamation.

_ IT IS FUKTHER ORDERED THAT pending issuance of new waste discharge
requirements or amendment of Order No. 85-56, the discharger shall comply with
tﬁe previously issued waste discharge requirements for the féci]ity, together .
with any more stringent requirements necessahy-td comply with the 1983 Ocean

* Plan and tne pretreatment requirements adopted as part of Regioné] Board Order

P




No. 85-56. The prevﬁous1y issued waste discharge requirements, Regional board
Urder No. 77-82, snall be deemed to have been amended by this Urdeﬁ to ing]ude

the requirements of the 1983 Ucean Plan and the pretreatment program adopted as

part of Kegional Board Order No. 85-56.

CERTIFICATIUN

The undersigned, Administrative Assistant to the Board, does hereby
certify that tne foregoing is a full, true, and correct copy of an order duly
and reguiarly adopted at a meeting of tne State Water Resources Control Board

~held on November 20, 1986.
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 ABSENT: Danny Walsh, Member
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