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From: Elissa Callman
To: Laputz, Adam@Waterboards
Cc: Karkoski, Joe@Waterboards; Fregien, Susan@Waterboards; Dave Brent; Michael Malone; Bill Busath; Sherill

Huun; Pravani Vandeyar; Dave Phillips; Gwaltney. Dan; butlervi@saccounty.net; Williamsf@saccounty.net;
danm@cityofwestsacramento.org; Bonny Starr (bstarr@usamedia.tv); Lai, Hubert; ewhite@ebmud.com

Subject: Comments from Sacramento River Source Water Protection Program on the Tentative Waste Discharge
Requirements General Order for the Irrigated Lands Program for Dischargers not Participating in a Third-Party
Group

Date: Friday, April 19, 2013 12:06:27 PM

Dear Mr. Adam Laputz:
 
The Sacramento River Source Water Protection Program appreciates the opportunity
to provide comments on the Tentative Waste Discharge Requirements General Order
for the Irrigated Lands Program for Dischargers not Participating in a Third-Party
Group (Individual WDRs). The Sacramento River Source Water Protection Program
strives to protect the quality of the Sacramento River water supplies of the Cities of
Sacramento and West Sacramento, Sacramento County Department of Water
Resources, and East Bay Municipal Utility District for the current and future
generations. We serve drinking water to more than 600,000 people in Northern
California. We have been actively tracking the development of the Long Term
Irrigated Lands Regulatory Program (ILRP) orders, because they have the potential
to impact our source water quality.
 
We would like to thank Board staff for reviewing our previous comments on the
proposed Order in January 2013 and revising the surface water monitoring from fecal
coliform to Escherichia coli (E. coli) and adding flexibility for revising the list of
pesticides to be monitored.  We reviewed this Tentative Individual WDRs and
associated Monitoring and Reporting Program (MRP) and have five comments related
to the Order and its attachments.  Two of these comments remain from our previous
input and three are new comments directly addressing revisions or additions to the
proposed Order.
 
Comment Number 1 – Groundwater Management Practices Exemption (MRP
Attachment B, Section III B. Surface Water Monitoring, Table 1)
 
The MRP (Attachment B, Monitoring Program, Section III. B., Table 1, footnote c,
page 5) appears to provide an exemption from required surface water pesticides
monitoring for growers following California Department of Pesticide Regulation’s
(DPR’s) runoff groundwater protection area management practices.  These DPR
management practices do not apply to all pesticides, rather only a select group of
pesticides, in state-designated groundwater protection zones.  Areas outside of these
zones and pesticides not covered by these DPR regulations do not have oversight or
enforcement of management practices.  Even more significantly, these management
practices were not designed to stop the transport of pesticides to surface water, or to
address pesticides other than those impacting groundwater. For example, they do not
address pesticides like pyrethroids that are transported to surface water via soil
particles in surface water runoff.   In addition, surface water may be at risk to
pesticide contamination through additional pathways such as aerial overspray, aerial
drift, and levee seepage.
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We are very concerned with the use of groundwater protection measures as an
exception to surface water monitoring requirements and request that Board staff
review this exception and consider its removal.  If this exception is retained, we would
recommend Board staff to revise the current exception to clarify that it is limited to
only groundwater protection areas and only to those pesticides where growers have
pesticide application permits requiring the use of the DPR management practices.
 
Comment Number 2 – Selection of Pesticides Subject for Surface Water
Monitoring (MRP Attachment B Sections III B Surface Water Monitoring and V
Pesticides [Surface Water])
 
Pesticide monitoring is required under this order if a discharge (whether irrigation or
storm water derived) occurs within 6 months of pesticide application. We appreciate
that Board staff has modified this section to include language that allows the list of
pesticides to be reviewed and updated as necessary.  We request that Board staff
expand the new text in Section V to describe how that review and update process will
be implemented, i.e. what would trigger a review, what would be the timing of reviews,
and would public input be included in the review and update process.  Because this is
a long-term order, we believe that it is important for this process to be available to the
public.
 
Another important concern is that the pesticide list for water quality monitoring still
does not include several of the pesticides of interest to drinking water beneficial use
such as 2,4-D, 1,3-dichloropropene, methyl bromide, atrazine, and methamidophos.
Each of these pesticides has significant agricultural usage in the Sacramento River
Valley and has either a relatively low USEPA human health benchmark [[1]], drinking
water Health Advisory level [[2]], or drinking water standard [[3],[4]]. There is very
limited, if any, Conditional Waiver Program data for these constituents in the
Sacramento Valley.  We continue to recommend that the list be expanded to include
these pesticides.
 
Comment 3 – Monitoring Frequency (MRP Attachment B Section III. A. General
Monitoring Requirements)
 
Under Section A, Item 2 has been added which allows for a reduction in monitoring
requirements if there have been three years with no exceedences.  The petition may
be granted in full or require annual certification of water quality management
practices.  We have strong concerns with this new item as it is currently written. 
Based on thiobencarb monitoring data from the Rice Pesticide Program it is clear that
three years without an exceedence of a performance target does not mean that there
is no future risk.  Agricultural practice changes and pesticide formulation changes can
very quickly cause impact to surface water quality. Three years is also an insufficient
time period for evaluating whether a reduction will occur on a long-term basis, due to
the range of flow and weather conditions that can contribute to water quality impacts. 
Moreover, the permit does not include consideration of trends—increasing
concentration trends, even if they are below targets, can point to possible future
concerns.  We believe that a long-term reduction in monitoring should not be granted
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in full unless the active ingredients are no longer being used in the area.  Any
monitoring reductions should include an assessment of not only water quality
exceedences, but degrading trends as well.  Any monitoring reductions should be
accompanied by annual certifications related to the water quality management
practices and should require a confirmation sample once every three years during the
period of peak risk to surface water.  
 
Comment Number 4 – Definitions (MRP Attachment B Section III B. Surface
Water Monitoring)
 
Table 1 continues to not require surface water monitoring when discharge flows are
“immeasurable” or not “measurable”.  We request that a clear definition of, or method
for determining, measurability be provided.  We remain concerned that there needs to
be consistent implementation of this term since it determines whether surface water
monitoring will be implemented or not.
 
Comment Number 5 – TOC Monitoring (MRP Attachment B Section III B. Surface
Water Monitoring)
 
We appreciate that there will be direct monitoring of storm water and irrigation
tailwater under this order which will provide the highest level of information available
to assess the impact of the irrigation activities and effectiveness of best management
practices. We have noted that the list of constituents required to be monitored in
Table 2 is still missing a key indicator related to the drinking water beneficial use;
total organic carbon (TOC) as measured in the water.
 
Agriculture is a known source of TOC to the water supply.  TOC is a critical
constituent in drinking water treatment. TOC interacts with oxidants like chlorine and
ozone during treatment to form disinfection by-products, which are regulated in the
treated water because they cause health risks.  The Water Board currently requires
TOC to be monitored in both discharge and ambient monitoring sites for large
municipal stormwater systems and some industrial dischargers.  There has been
some monitoring of TOC as part of the Conditional Waiver Program, and the detects
have been at levels of interest to drinking water[[5]].  The proposed Regional Board’s
Drinking Water Policy, once adopted, will specifically clarify that the existing narrative
water quality objective for chemical constituents includes drinking water chemical
constituents of concern, such as organic carbon.  We believe that all irrigated lands
program dischargers should be required to sample for TOC in the surface water
runoff, and it should be added to Table 2 of the Individual Order with a frequency of
D1 and D2.
 
Please do not hesitate to contact me if you have any questions on our comments or
need additional information.
 
Sincerely,
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Elissa Callman
Senior Engineer
City of Sacramento Dept. of Utilities
916-808-1424
ecallman@cityofsacramento.org
 
 
 
 

[1] USEPA Human Health Benchmarks for Pesticides;
http://iaspub.epa.gov/apex/pesticides/f?p=HHBP:home:1641119412947801
[2] USEPA 2012 Edition of the Drinking Water Standards and Health Advisories;
http://water.epa.gov/action/advisories/drinking/upload/dwstandards2012.pdf
[3] USEPA National Primary Drinking Water Regulations;
http://water.epa.gov/drink/contaminants/index.cfm
[4] California Department of Public Health Maximum Contaminant Levels;
http://www.cdph.ca.gov/certlic/drinkingwater/Pages/Chemicalcontaminants.aspx
[5] Sacramento River Watershed Sanitary Survey 2010 Update Report. Starr Consulting. December
2010. pp. 4-23 through 4-30.
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April 22, 2013 

 

 

Karl Longley 

Chair, Central Valley Regional Water Quality Control Board 

11020 Sun Center Drive, #200 

Rancho Cordova, CA 95670 

 

Re: Comments on final draft Waste Discharge Requirements for Individual Growers 

 

Dear Mr. Longley, 

 

As representatives of environmental and environmental justice communities located in the 

Central Valley and throughout California, our organizations have closely followed the 

development of the Water Board’s development of Waste Discharge Requirements for Irrigated 

Agricultural Discharges.  We are deeply troubled by the changes in the current draft order for 

Individual growers since the issuance of the draft we commented on in January of this year. Not 

only have the problems we pointed out at that time remained in the document, but significant 

changes have been made that make the order inadequate to effectively and efficiently monitor 

compliance with the requirements of the order.   Our comments on those changes are similar 

to those provided in response to the April 15 Tulare Lake Basin draft order, which we have 

referenced and attached to this letter. 

 

 

Need for the order 

 

The Central Valley Regional Water Quality Control Board has an obligation under the Porter 

Cologne Water Quality Act to protect the waters of the state for current and future beneficial 

uses.  This includes the water supplies for communities currently suffering from nitrate 

contamination, and those communities whose water supplies will be affected in the future if 

nitrate loading to groundwater is not reduced. 

 

As the board correctly states, it will take decades to fully remediate contaminated groundwater 

basins.   What is not stated is that improvements in nitrate contamination of shallow wells will 
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occur on a shorter timescale; in some areas of the valley, nitrate concentrations for shallow 

domestic wells varies seasonally.   

 

So the Board has three obligations; to improve water supplies where possible in the short term; 

to limit the spread of existing contamination to current high quality waters; and to ensure long-

term restoration of the aquifer.  The Board’s orders refer only to the long-term issue, ignoring 

the more pressing and potentially solvable short-term issues.   

 

An order with strict timelines, monitoring and enforcement is required to meet these three 

obligations; this order falls short. 

 

Obligations under the Human Right to Water Act 

 

As stated in our April 15 comments on the Tulare Lake Basin draft order, newly added finding 

27 is not sufficient to comply with the recently adopted statute.  We’ve provided those 

comments as an addendum to this letter.  

 

Draft order fails to comply with Anti-degradation policy.  

 

This draft order contains the same or similar language that we have already petitioned the 

State Board to repeal.  Our April 15 comments on the Tulare Lake Basin order summarize the 

comments that we have already provided through submission of the petition of the East San 

Joaquin River WDR (R5-2012-0116) filed on behalf of AGUA and other petitioners on January 7, 

2013.   

 

We recommend the following changes in response to new edits in the order in order to comply 

with the Water Boards’ anti-degradation policy: 

• In response to staff’s decision to avoid the term “limited” degradation in the order, the 

Board should establish a maximum amount of degradation at a level below the full 

degradation to the water quality objective that is currently allowed;   

• Page 18, general provisions: restore performance standards contained in the prior draft 

that management practices prevent pollution and nuisance, and achieve and maintain 

water quality objectives and beneficial uses  
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The Information Sheet (Attachment A, page 32) provides a justification of the order in 

protecting communities. “Because the Order prohibits degradation above a water quality 

objective and establishes surface water and groundwater monitoring programs to determine 

whether waste discharges are in compliance with the Order’s receiving water limitations, local 

communities should not incur any additional treatment costs associated with the degradation 

authorized by this Order. In situations where water bodies are already above water quality 

objectives and communities are currently incurring treatment costs to use the degraded water, 

the requirements established by this Order will institute time schedules  for reductions in 

irrigated agricultural sources to achieve the Order’s receiving water limitations; therefore, this 

Order will, over time, work to reduce treatment costs of such communities”.   

 

As we have already stated in our petition and our April 15 comment letter, this order allows 

degradation above water quality standards for up to 10 years, and has language in place for 

that period to be extended.   This allows the area of contamination to increase, as predicted in 

the UC Davis report, and provides no assurance that current or future water quality for 

communities be protected. Furthermore, to the extent that the order allows for further 

degradation, the Board must engage in an analysis to determine if further degradation is 

consistent with maximum benefit to the people of California.   

 

Monitoring and reporting 

 

We continue to have concerns about the amount and type of information that will be made 

available to the Board and/or the public.  In the case of this order, please clarify whether and 

how the following documents will be reviewed by staff and made available to the public; 

• Management Practices Evaluation Workplan (new in this draft) for growers in high 

vulnerability areas; 

• Management Practices Evaluation Report 

• Groundwater Exceedance Plans; 

  

Language has been added to the MRP (Page 2, paragraph III.2) that allows the Executive Officer 

to reduce monitoring requirements after 3 years if no exceedances have been detected.  This 

language should be expanded to include degradation.  We recommend that the first sentence 

be expanded to read “….there are no exceedances, or if monitoring shows no trend of 

degradation for any monitored constituent.” 
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The Management Practices Evaluation Report is not due until year 8 of the order, two years 

before compliance is required.  Yet, the MRP language (page 14, IV.F.2) allows growers whose 

practices are shown to be insufficient through that reporting process to propose and 

implement new practices under a new timetable negotiated with the Executive Officer.  There 

is no indication that this failure will trigger enforcement action, and it is unclear how, with this 

requirement, compliance can be achieved in the 10-year time frame required by the order. In 

fact, this provision seems like an endless loop that growers can exploit to avoid complying with 

water quality objectives.   

 

We are glad to see that the MRP continues the reporting requirements for total nitrogen 

application and estimated crop need. As we have stated previously, this provides key 

information on the total nitrogen loading, something that the nitrogen ratio requirement in the 

coalition order fails to do. 

 

Conclusion 

  

We appreciate the opportunity to review this order and provide input.   We urge the board to 

revise the final order to remedy the problems we’ve identified and ensure that it complies with 

existing law. 

 

 

Sincerely,  

        
 

 
Laurel Firestone         Jennifer Clary 

Co-Executive Director and Attorney at Law      Water Policy Analyst 

Community Water Center        Clean Water Action 

 

 

      
    Phoebe Seaton 

    California Rural Legal Assistance Foundation 
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            April 22, 2013 
 
 
 
Adam Laputz 
Central Valley Regional Water Quality Control Board 
11020 Sun Center Drive, #200 
Rancho Cordova, CA 95670-6114 
 
Re: Comments on the Tentative WDR and MRP for Discharges from Irrigated 

Lands for Individual Growers 
 
Dear Mr. Laputz: 
 
 The California Farm Bureau Federation (“Farm Bureau”) is a non-governmental, 
non-profit, voluntary membership California corporation whose purpose is to protect and 
promote agricultural interests throughout the state of California and to find solutions to 
the problems of the farm, the farm home, and the rural community.  Farm Bureau is 
California’s largest farm organization, comprised of 53 county Farm Bureaus currently 
representing more than 74,000 agricultural, associate, and collegiate members in 56 
counties.  Farm Bureau strives to protect and improve the ability of farmers and ranchers 
engaged in production agriculture to provide a reliable supply of food and fiber through 
responsible stewardship of California’s resources.  
 

Farm Bureau appreciates the opportunity to provide comments on the Tentative 
Waste Discharge Requirements (“Tentative WDR”) and Monitoring and Reporting 
Program (“MRP”) for Discharges from Irrigated Lands for Individual Growers and 
respectfully presents the following remarks, many of which were previously raised by 
Farm Bureau in its comments on the Draft WDR. 

 
General Order Page 1, Finding 1—Definition of “Waste” 

The Tentative WDR seeks to regulate discharges of “waste” from irrigated lands.  
As referenced in the footnote to Finding 1, Attachment E defines the term “waste” to not 
only include the statutory definition found in Water Code section 13050(d), but also adds 
additional language to include the regulation of “earthen materials, inorganic materials, 
organic materials such as pesticides and biological materials” as wastes which “may 
directly impact beneficial uses or may impact water temperature, pH and dissolved 
oxygen.”  (Tentative WDR, Attachment E, p. 5.)  No rationale is provided for the overly 

Sent via E-Mail 
AWLaputz@waterboards.ca.gov 
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Comments on Tentative Individual WDR 
April 22, 2013 
Page 2 
 
broad expansion of a statutorily defined term; as such, the term “waste” should be limited 
to its definition found in Water Code section 13050(d). 

 
General Order Pages 8-9, Findings 27-31—Compliance with the California 
Environmental Quality Act 

The Tentative WDR relies upon the environmental analysis conducted in the 
Program Environmental Impact Report (“PEIR”) and concludes that “[a]lthough the 
Order is not identical to any of the PEIR alternatives, the Order is comprised entirely of 
elements of the PEIR’s wide range of alternatives.”  (Tentative WDR, p. 8, ¶ 28.)  
Relying on such analysis, the Tentative WDR further concludes “the PEIR identified, 
disclosed, and analyzed the potential environmental impacts of the Order” and the 
“potential compliance activities undertaken by the regulated Dischargers…fall within the 
range of compliance activities identified and analyzed in the PEIR.”  (Ibid.)  
Notwithstanding pending actions challenging the adequacy of the PEIR, the Tentative 
WDR is not within the realm of alternatives analyzed within the PEIR, but rather goes 
beyond those alternatives as it includes provisions substantially different from elements 
in those alternatives, especially alternative 5.  These new components do not represent 
merely a “variation” on the alternatives in the PEIR but rather are elements that were not 
thoroughly considered previously  and  are  likely to result in the imposition of new 
burdens on irrigated agricultural operations that that would have a significant and 
cumulatively considerable impact on the environment.  

 
Given the vastly new provisions in the Tentative WDR, such as provisions 

creating end-of-field discharge limitations as well as the farm management performance 
standards, not all potentially adverse environmental impacts of the Tentative WDR have 
been identified, disclosed, and analyzed in the PEIR.  Thus, reliance on the PEIR for 
CEQA compliance is inappropriate.1   

 
General Order Page 10, Finding 34—California Water Code Sections 13141 and 
13241 

Pursuant to the Water Code, the Regional Board is obligated to consider costs 
associated with the entire Long-Term Irrigated Lands Regulatory Program, as well as 
each individual general order, such as the Individual WDR.  (Wat. Code, § 13141.)  
Finding 34 incorrectly states that Section 13141 “does not necessarily apply in a context 
where an agricultural water quality control program is being developed through waivers 
and waste discharge requirements.  (Tentative WDR, p. 10, ¶ 34.)  Nothing within 
Section 13141 provides such limitations.  Rather, a proper reading of Section 13141 
requires looking only at the plain meaning of the statutory language.  (Riverview Fire 
Protection Dist. v. Workers’ Comp. Appeals Bd. (1994) 23 Cal.App.4th 1120, 1126, [“we 
                                                        
1 Farm Bureau also questions the Regional Board’s authority to require mitigation measures 
within the Tentative WDR for farm level activities.  Implementation of management practices at 
the farm level, which is the heart of the WDR, is not subject to a discretionary approval by the 
Regional Board.  (See Pub. Resources Code, § 21080, CEQA generally applies only to 
discretionary projects.)  Mitigation measures that cannot be legally imposed need not be proposed 
or analyzed.  (CEQA Guidelines, § 15126.4(a)(5).) 
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Comments on Tentative Individual WDR 
April 22, 2013 
Page 3 
 
first look to the plain meaning of the statutory language, then to its legislative history and 
finally to the reasonableness of a proposed construction.”].)  Upon examining the plain 
language of Section 13141, it does not state or imply that an estimation of costs is only 
required if an agricultural water quality control program is adopted into a Basin Plan.  
Rather, the plain and easily interpretable language states that “prior to implementation of 
any agricultural water quality control program, an estimate of the total cost of such a 
program, together with an identification of potential sources of financing, shall be 
indicated in any regional water quality control plan.”  (Wat. Code, § 13141.)   Therefore, 
notwithstanding the fact that this agricultural water quality control program, the Long-
Term Irrigated Lands Regulatory Program, is comprised of waste discharge requirements, 
the Regional Board is still statutorily obligated to conduct a cost estimation of the 
program at large and the individual WDRs.  Given that this Tentative WDR proposes 
new costly regulatory components not previously analyzed during the environmental 
review stage, the Regional Board must analyze, evaluate, and estimate all of the costs of 
these new regulatory requirements. 

General Order Page 15, Provisions II. A and B—Receiving Water Limitations 
The use of “shall not cause or contribute” to an exceedance of applicable water 

quality objectives is overly expansive and creates an unreasonable standard that is 
undefined, ambiguous, and holds farmers and ranchers liable for even the smallest de 
minimus contribution.  To remedy this, discharge limitations for both surface water and 
groundwater should be rewritten to state “wastes discharged shall not cause an 
exceedence of applicable water quality objectives in surface water [or the underlying 
groundwater], unreasonably affect applicable beneficial uses, or cause a condition of 
pollution or nuisance.”   
 
General Order Page 16, Provision III. A. 8—Settling Ponds, Basins, and Tailwater 
Recovery Systems 

As currently written, Provision 8 requires the construction of settling ponds, 
basins, and tailwater recovery systems, thus dictating the manner in which individual 
growers minimize sediment and erosion.  Given that the Water Code does not provide the 
Regional Board with the authority to mandate or dictate specific management and 
business practices to be undertaken by a landowner to reach the applicable discharge 
goal, (Wat. Code, § 13360(a)), it is recommended that Provision 8 be deleted or the 
words “where applicable” be added to the beginning of Provision 8.   

 
General Order Page 20, Provision VI. B / MRP Page 14, Provision C—Farm Water 
Quality Plans 

Farm Bureau is concerned about maintaining the confidential nature of the Farm 
Water Quality Plans (“FWQPs”), as information within these plans contains intellectual 
property, trade secrets, and proprietary information, much of which has no correlation or 
nexus to the Regional Board’s authority to regulate water quality.  Prior to any request for 
the entire FWQP to be submitted, the Regional Board must make a finding showing the 
necessity of the data and information required to be submitted and how such data is 
related to water quality.  Even upon submittal, such information must remain 
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Comments on Tentative Individual WDR 
April 22, 2013 
Page 4 
 
confidential.  The Porter-Cologne Act explicitly provides protection to growers for 
intellectual property, trade secrets, and proprietary information that may be within a 
FWQP, monitoring report, or technical submittal: 
 

When requested by the person furnishing a report, the portions of a 
report that might disclose trade secrets or secret processes may not be 
made available for inspection by the public but shall be made 
available to governmental agencies for use in making studies. 
However, these portions of a report shall be available for use by the state 
or any state agency in judicial review or enforcement proceedings 
involving the person furnishing the report. 

 
(Wat. Code, § 13267(b)(2), emphasis added.)  Thus, the Regional Board must 
acknowledge that farm specific information, including pesticide application, nutrient 
management, irrigation practices, crop rotations, best management practices, etc., is 
intellectual property, trade secrets, and proprietary information that must remain 
confidential.     
 

Thank you for the opportunity to provide our comments and concerns.  We look 
forward to further involvement and discussion with the Regional Board on the Tentative 
Waste Discharge Requirements and Monitoring and Reporting Program for Discharges 
from Irrigated Lands for Individual Growers.   
 
      Very truly yours, 
       

       
      Kari E. Fisher 
      Associate Counsel 
 
KEF:pkh 
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