CENTRAL VALLEY REGIONAL WATER QUALITY CONTROL BOARD
ADMINISTRATIVE CIVIL LIABILITY COMPLAINT RS5-2012-0516

City of Sacramento and Sylvia Dellar Survivor’s Trust
Sacramento, Sacramento County

Discharger City of Sacramento’s Response to Administrative Civil Liability Complaint

The City of Sacramento (“City”) submits the following response in compliance with the Hearing
Procedures.

Introduction

On March 9, 2012, the Central Valley Regional Water Quality Control Board (the “Board),
issued Administrative Civil Liability Complaint R5-2012-0516 (the “Complaint”) to the Sylvia
Dellar Survivor’s Trust (Dellar or the Trust) and the City of Sacramento. That Complaint cited
numerous violations and ultimately fined both the Trust and the City $164,796. While both the
City and the Trust have been deemed “dischargers” by the Board, they are (wo separate entities,
one municipal, and one private. The Complaint fails to distinguish between the two, treats the
City and the Trust as one entity, and assesses the fine collectively.

The newly created Water Quality Enforcement Policy, enacted in May 2010, emphasizes that the
Water Boards shall “strive to be fair.” The policy reiterates the importance of being “fair” when
determining violations and assessing penalties. Instead, the Board has chosen to penalize a
public entity for actions wholly outside of its control, for inaction which has occurred on
property it does not own, and disregards as “various excuses” the factual bases for the City’s
inability to have satisfied some of the deadlines imposed by the Board.

It should be noted, and the evidence will support, that while the City has always strived to work
in concert with the Trust, on many occasions that cooperation was not reciprocated. It is clear
that the Board desires the dischargers to consistently work together. However, when the Trust
makes that impossible, it is inequitable to penalize the City for the actions of another entity. The
Board has made clear that it prefers the parties to work cooperatively. The fact remains that in
many times past, the Trust has made that impossible. While some of the assertions in this letier
may irritate the Board, the City’s silence would waive its right to appeal on these grounds,

Background

The City has taken the laboring oar to comply with the Order. The Complaint frequently fails to
distinguish between actions taken by the City and those taken by the Trust. In 2007, the City
submitted a closure plan for the Dellar Landfill. After the Order was issued in 2008, the City
obtained a construction storm water permit and submitted a storm water pollution prevention
plan as well as a 2008 erosion control plan.

In 2008, as a result of a severe budget deficit and in order to utilize funds over several budget
periods, the City requested a three year extension for compliance. The Complaint notes that the
Board “understood funding was not available” and extended the deadline for the City to submit
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the FCP until May 12, 2009." The City complied with the new deadline and submitted the FCP
 on May 13, 2009. Board staff asked for more information and the City responded again, timely
submitting the requested information on November 1, 2009.

In 2009, the City also stock piled approximately 60,000 cubic yards of soil on the Dellar property
to be used in the closure plan. The City saved additional soil on City property. The City also
submitted the Final Closure Design in 2009.

In the spring of 2010, the City solicited bids for construction of the closure plan. After receiving
several bids, the construction contract was awarded to lowest responsive and responsible bidder,
Douglas Veerkamp Engineering. However, after the contract was awarded, elderberry bushes
were identified on the Dellar property in May 2010. The City was forced to cancel the
construction contract.

A biological survey documented the presence of elder berry bushes and valley elderberry
longhorn beetles (VELB), a federally listed endangered species under the Endangered Species
Act. As aresult of that discovery, the City contracted with AECOM, to prepare a biological
survey of the extent of the bushes. AECOM concluded that a Habitat Conservation Plan (HCP)
was necessary. Due to the presence of the VELBs and the need for a modified closure plant, the
City sought an extension to the final closure date of the CAO in order to prepare the HCP as
required by the US Fish and Wildlife Service (USFWS). Surprisingly, the Board denied it.

During a meeting with the Board in January 2011, the Trust presented an alternative design for
the closure plan which utilized avoiding the elderberry bushes instead of creating an HCP. The
Trust agreed to take the lead on the closure of the property and presented an alternative schedule
showing the work to be completed by the summer of 2011. This alternate plan which included a
closure completion date of October 2012 was approved by the Board September 7, 2011,
Construction was completed on October 14, 2012 and the final report (CQA Report) was
submitted by the deadline of Oct 26, 2012.

In early 2011, the Dellar Trust and City requested an extension to allow the City to apply fora
grant from Calrecycle to help offset the closure cost. The Board granted the extension with the
understanding the Dellar Trust, as owners of the property and the agreed lead on the project,
would show progress over the summer.

In December 2011, the City sccured the grant in the amount of $720,000. The City informed the
Dellar Trust and requested copies of the construction plans, bid documents and construction
agreement. Calrecycle required the documents in order for the City to utilize grant funding. The
City began requesting these documents on October 6, 2011. The Dellar Trust refused to respond
or provide the requested documents. Finally, due to the lack of cooperation by the Dellar Trust,
the City was forced to utilize formal discovery through litigation it had initiated against the Trust
(i.e., a Demand for Production of Documents)., The Dellar Trust failed to respond to the demand

' The Board recognized the City’s funding difficulties in 2008. Yet, in the 2012 Complaint, the Board insinuates
that the City’s deficit is a ploy asserted by the City Attorney’s Office,
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and ignored a subsequent written request that they be produced. Ultimately, the City was forced
to file a motion to compel in order to obtain copies of the documents. That motion was granted
on January 12,2012, Unforfunately, the Dellar Trust chose not to comply with the court order
and failed to deliver the documents by the date specified. The documents were finally produced
over a week beyond the court’s deadline.

The property is not owned by the City. The operative cleanup plan was not designed by the City
and the engineers working at the property are not in contract with the City. In short, there was
absolutely nothing the City could have done to force work to occur over the summer on the
Dellar landfill. Characterizing the reasons as “excuses” ignores the facts that the City cannot
trespass on the land of another and cannot interfere with another’s contract.

Penalty Calculation

Water Code section 13327 instructs that when determining the amount of any civil liability to be
imposed, the Water Board is “required” to consider such factors as the nature, circumstances,
extent, gravity of the violations, the degree of toxicity of the discharges, the violator’s ability to
pay, prior history of violations, economic benefit or savings, if any, resulting from the violations
and other matters that justice requires. The Water Quality Enforcement Policy (Enforcement
Policy”), adopted by the Water Board in November 2010, repeatedly emphasizes that the Water
Boards shall “strive to be fair...” The power given to the Water Boards by the Legislature
should be wielded “fairly” and consistently. (p.9)

The Enforcement Policy identifies tens types for determining the amount of penalty. The City
disagrees with many of the positions taken by the Board. The City’s response is below.

Step 1 — Potential for Harm for Discharge Violations
Step 2 — Assessment for Discharge Violations

In response to 1-2, the Board asserted that the “alleged violations are non -discharge violations,
and therefore this first step is nol used in the calculation.”

The City does not disagree with numbers 1-2.

Step 3 — Per Day Assessment for Non-Discharge Violation

The Board found two violations, the failure to submit 1) two erosion control reporls and 2) the
Closure Certification Report. (p.10) It determined the Initial Liability Amount is $107,800.

The City did not submit the erosion control or Closure Certification Report because both were
based on the original Closure Plan. The original Closure Plan is moot. It was superseded by the
modified plan submitted by the Dellar Trust in January 2011 which addressed the need for an
HCP due to the elderberry bushes on the property. In addition to the modified plan, the Dcllar
Trust also presented an alternative schedule showing indicating the work to be completed by the
summer of 2011. The new plan was approved by the Board, implying that the corresponding
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schedule was also approved.

Penalizing the City for failing to adhere to inapplicable deadlines is neither a fair nor appropriate
use of the penalty. A subsequent plan was approved and with it, a final closure date of October
2012, which was met. As the Board noted, there is no active discharge from the property and no
immediate hazard.

Step 4 — Adjustment Factors

The following factors should be considered to modify the amount of initial liability.

Culpability - “Higher liabilities should result from intentional or negligent violations as
opposed to accidental violations. A multiplier between 0.5 and 1.5 is to be used, with a higher

multiplier for negligent behavior.”

The Board assessed a multiplier of 1.2 because the “required reports are described in the CAO”
and because the Discharger was given three years to complete the closure construction, yet
continually requested more time to complete the project.

The Board’s assessment of a multiplier which is nearly the maximum allowed, for “violations”
of a mool Plan is not appropriate, The City never capriciously ignored a deadline. The City
sought the Water Board’s permission to extend a deadline only for significant and meritorious
reasons such as: significant lack of finances; the unexpected discovery of a federally protected
species requiring a redesign and approval of the closure plan; and the time to apply for a grant
which would provide funding to assist the City complete its work on the Plan. To approve a
redesign yet penalize the parties for failing to meet the original deadlines is a misuse of the
Board’s discretion. Moreover, magnifying those fines because the City sought those extensions
is an inappropriate usc of the Board’s power.

Cleanup and Cooperation — this factor reflects the extent to which a discharger
voluntarily cooperated in returning to compliance and correcling environmental damage. A
multiplier between 0.75 and 1.5 is to be used, with a higher multiplier when there is a lack of
cooperation. “The Discharger” was given a multiplier of 1.1 based on the fact that there has
been less cooperation and movement to correct the violations than would otherwise be expected.

As explained in the Introduction, the City has cooperated with the Board since 2007. Every time
the Board requested additional information, the City provided it. When the Board requested a
status report, the City timely responded. As discussed above, the City does not own the Dellar
property. In addition, the plan currently in place is the Trusts’ and the Trust is in contract with
the engineers — not the City. Consequently, there are limitations on what the City can do. The
City cannot trespass on the Dellar property to ensure that work is being done and has no privity
with Veerkamp to enforce or adjust the schedule of work.

From the outset and despite difficult budget issues, the City has made every effort to comply
with the Water Board’s directive. The City has set aside funds to pay for its share of the closure
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cost and agreed to provide right-of-entry across the 28" Strect Landfill during the closure
construction period. The City has stock piled the soil needed. The City has offered help with
respect (o access, insurance issues, use of fire hydranis and addressing the apparent use of the
property by the homeless. Only after receiving the Water Board’s January 13, 2012 letter has
the Dellar Trust started to make efforts to begin the closure — finally issuing a noticc to proceed
to its contractor on January 27, 2012. Penalizing the City for actions which are beyond its
control is inequitable yet the penalty calculation never distinguishes between the two

dischargers.

Step S — Determination of Total Base Liability Amount; this is determined by applying the
adjustment factors from Step 4 to the Initial Liability Amount determined in Step 3. This
resulted in the Total Base Liability of $142,296.

Step 6 — Ability to Pay and Ability to Continue in Business: The Board asserts that the two
parties have been “litigation over this property and its value for years.” “The City of Sacramento
is running a deficit for the last four or five years according to the City Attorney. However, the
City and its solid waste program are supported by tax revenue. The City has the ability to raise
taxes.”

The Board’s understanding of any litigation between the parties is misguided. No litigation was
commenced by either party until the Board issued the Cleanup and Abatement Order. The
“yalue” of the property has never been litigated.

The Board’s assertion that the City can “raise taxes” is not supported by any legal citations and is
also inaccurate. Contrary to the Board’s assertion, the City docs not have the authority to impose
a tax. The City can propose a new tax but a general tax must be approved by a majority of voters
and any special lax requires the approval of 2/3 of the voters. (California Constitution, Article

13.) Consequently, the Board’s assertion that the City could unilaterally “raise taxes” to pay this

fine is legally incorrect.

The Board may argue that the City could raise utility rates to pay the fine. This assertion is also
problematic. The City could attempt to raise rates but Proposition 218 and 213 requirc that any
such raise be reasonable and related to the provision of services. Raising utility users’ rates to
pay an administrative fine levied by the Water Board would likely constitute a violation of
Proposition 218, Moreover, the City cannot unilaterally impose the increase; the required
procedure would have to be followed. That procedure requires written notice to all ratepayers, a
45 day waiting period, and a hearing in front of the Utilities Rate Advisory Committee. At that
hearing, if 50% plus 1 of the customers protest the rate increase, it progresses no further. If the
requisite number do rof protest, then the recommended increase is presented to the City Council
for a vote. The council can votc to adopt the recommendation, reject it, or modify the increase

and adopt it.
The Board’s comment that the City is running a deficit “according to the City Attorney”

insinuates that the City Attorney misrepresented the state of the City’s finances to avoid
imposition of the penalty. The comment further suggests that the Board is unaware of the widely
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published local newspaper articles regarding the million dollar deficits in existence for several
years; the hundreds of city employees who have been laid off; the number of years City
employees have been furloughing; the recent budget meetings; the reduced services provided by
the city due to decreased staff; the closure of public swimming pools; the number of years the
City has been unable to give pay raises to its employees; the City Manager’s requests that
employees pay their own pension contributions to save the City money.

The existence of the deficit is well documented and widely reported. If the Board is suggesting
that it is unaware of the financial state of the City, we will be happy to provide further
documentation.

In light of the forcgoing, the Board’s belief that imposing a fine on the City is a cost that can be
casily and readily paid is disturbing and terribly misguided.

Step 7- Other Factors as Justice May Require:
Cost of Investigation and Enforcement Adjustment — over the last four years, Board staff

have spent over 150 hours “associated with preparing the CAO, reviewing closure plans, status
reports, email correspondence, preparing for and meeting with the Discharger, writing response
letters, conducting site inspections, phone calls, and preparing this enforcement action. At a cost
of $150 per hour for staff, the time spent through preparation of the Complaint is $22,500.

The Board is seeking reimbursement of costs, not just related to the preparation of the
Complaint, but for work is required in order for the parties to clean up the property. The parties
could not remediate the property without Board oversight. Such oversight requires the review of
closure plans, meetings with the parties, phone calls, as well as site inspections, these are not
appropriate acts for recompense. If the Board is entitled to fee in this category, it should be
limited the staff hours required for preparation of the Complaint.

Step 8 — Economic Benefit: The Enforcement Policy provides that civil liability, at a minimum,
should be assessed at a level that recovers the economic benefit, plus ten percent, derived from
the acts that constitute the violation so that liabilities are not construed as the cost of doing
business and that the assessed liability provides a meaningful deterrence to future violations.

The Board has determined that the cost to close the landfill is approximately $2 million, of which
approximately $720,000 would be a grant. The economic benefit in this casc is the savings in
not completing the 2009 or 2010 erosion control plans and the closure certification report, as
well as the delay in expending the funds to complete the closure. Using the U.S. EPA’s GEN
model, the economic benefit has been calculated at approximately $130,390.

The Board’s calculation is based on the City’s failure to submit reports for a Plan that was
superseded. There was absolutely no “economic benefit” to the City. A subsequent Plan was
approved by the Board and implemented. The efforts to complete the closure plan continue
along with the associated costs. This category of penalty determination is arbitrary and

capricious.
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Conclusion

It is the policy of the Statc Water Board that every violation result in the “appropriate
enforcement response consistent with the priority of the violation.” “The first step in
enforcement ranking is determining the relative significance of each violation.” (Policy, p. 4)

The Board has chosen to penalize the City for alleged “violations™ which were part of a plan that
is irrelevant. The parties met that the deadlines in the amended plan, finished construction and
submitted the final report. There is no basis to impose a fine on the City.

KTR/ktr
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PROQF OF SERVICE

CASE NAME; California Regional Water Quality Control Board v. City of
COURT: Sacramento County Superior Court
CASE NUMBER: ACL Complaint No. R5-2012-515

I declare that:

I am employed in the County of Sacramento, California. I am over the age of eighteen
years and not a party to the within cause; my business address is 915 I Street, Room 4010,
Sacramento, CA 95814-2604. I am familiar with the mail collection and process of the City
of Sacramento in which the mail is deposited with the United States Postal Service on the
same day that it is deposited for collection and mailing, in the ordinary course of business.
On the date executed below, I served the following document(s):

DISCHARGER CITY OF SACRAMENTO RESPONSE IN COMPLIANCE WITH
HEARING PROCEDURES _

[ x ] Via the United States Postal Service by causing a true copy and/or original thereof to
be placed in a sealed envelope with postage thereon fully prepaid in the designated area for
outgoing mail.

[ ] By Personal Delivery on the parties in this action by causing a true copy and/or original
thereof to be delivered by hand to the offices of the addressee(s).

[ ] Via Facsimile by causing such document to be served via facsimile on the parties in this
action via facsimile numbers as stated on this proof of service.

[ ] Via Certified Mail, Return Receipt Requested by causing a true copy and/or original
thereof to be placed in a sealed envelope with postage thereon fully prepaid in the designated
area for outgoing mail,

[ ] Electronic Delivery by causing a true copy to be e-mailed to the recipients respective e-
mail addresses

addressed as follows:
PLEASE SEE ATTACHED MAILING LIST

I declare under penalty of perjury that the foregoing is true and correct, and that the
declaration was executed on November 1, 2013, at Sacramento, California.

COLLEENR. CLAY

PROOF OF SERVICE )
334792




SERVICE LIST

Seaf via e-mail only

CONTACT

PARTY

E-MAIL ADDRESS

Kenneth Landau

11020 Sun Center Drive, Suite 200
Rancho Cordova, CA 95670

Ph: (916) 464-4726

Advisory Team*

ken.landau@waterboards.ca.gov

David P. Coupe,

Senior Staff Counsel

c/o San Francisco Bay Regional
Water Quality Control Board
1515 Clay Street, Suite 1400
Oakland, CA 94612

Ph: (510) 622-2306

Fax: (510) 622-2560

Advisory Team*

david.coupe@waterboards.ca.gov

Wendy Wyels,

Environmental Program Manager
11020 Sun Center Drive, Suite 200
Rancho Cordova, CA 95670

Ph: (916) 464-4835

Fax: (916) 464-4645

Prosecution Tcam*

wendy.wyels@waterboards.ca.gov

David Boyers,

Senior Staff Counsel
State Water Resources Control
Board,

Office of Enforcement
1001 1 Street
Sacramento Ca 95814
Mailing:

P.O. Box 100
Sacramento, CA 95812
Ph: (916) 341-5276
Fax: (916) 341-5199

Prosecution Team*

david.boyers@waterboards.ca.gov

Mayumi Okamoto,
Staff Counsel

State Water Resources Control
Board,

Office of Enforcement
1001 | Street
Sacramento Ca 95814
Mailing:

P.O. Box 100
Sacramento, CA 95812
Ph: (916) 341-5276
Fax: (916)341-5199

Prosecution Team®*

mavyumi.okamoto@waterboards.ca.gov




Karl Kurka,

Environmental Program Manager
City of Sacramento,

Department of General Services
5730 24" Street

Sacramento, CA 95822

Ph: (916) 808-8430

Discharger

kkurka@cityofsacramento.org

Jerry Hicks,

City of Sacramento,
Attorney’s Office

915 [ Street, Fourth Floor
Sacramento, CA 95814
Ph: (916) 808-5346

Discharger

jhicks(@cityofsacramento.org

Kathleen T. Rogan,

City of Sacramento,
Attorney’s Office

915 | Street, Fourth Floor
Sacramento, CA 95814
Ph: (916) 808-5346

Discharger

krogan@cityofsacramento.org

Douglas M. Daggs, Esq.

Trustee of the Sylvia Dellar
Survivor’s

Trust

P.O. Box 971

925 North Lake Blvd., Suite B-301
Tahoe City, CA 96145-0987

Ph: (530) 581-0777

Discharger

Doug@dougdaggs.com

Jeffory J. Scharff, Iisq.
2625 Fair Oaks, Suite 7
Sacramento, CA 95864
Ph: (916)485-5700

Discharger

jscharff@scharff.us

Hard copy mailed to designated parties only




