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JEFFORY J. SCHARFF, Esq (SBN 137620)
2625 Fair Oaks Blvd., Suite 7

Sacramento, CA 95864
Telephone: (916) 485-5700
Facsimile: (916) 485-5912
jscharff@scharff.us
Attorney for Discharger
DOUGLAS DAGGS as Trustee of the
SYLVIA DELLAR SURVIVOR’S TRUST
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
CENTRAL VALLEY REGION
In the Matter of: ACL COMPLAINT No.: R5-2012-516
DOUGLAS M. DAGGS, AS TRUSTEE TO
CITY OF SACRAMENTO and SYLVIA SYLVIA DELLAR SURVIVOR’S
DELLAR SURVIVOR’S TRUST, DELLAR TRUST’S, STATEMENT TO
LANDFILL ADMINISTRATIVE CIVIL LIABILITY
- COMPLAINT R5-2012-0516 AND
Administrative Civil Liability Complaint SUBMISSION OF EVIDENCE FOR
No.: R5-2012-0516 CONSIDERATION
Hearing:
Date: December 5 - 6, 2013
Time: 08:30 a.m.
Complaint Date: March 9, 2012

Douglas M. Daggs, Trustee of the Sylvia Dellar Survivor’s Trust (“Trustee”), hereby submits this
statement and evidence as exhibits listed hereto to the Central Valley Regional Water Quality
Control Board (“CVRWQCB”) pursuant to the Hearing and Procedures governing this matter,
California Code of Regulations, title 23, section 648.3 for the Administrative Civil Liability
hearing currently scheduled for December 5/6, 2013 as set forth as follows:

1. Trustee previously served his request for reconsideration on October 16, 2013 in
response to the CVRWQCB?s ruling served October 8, 2013 granting the CVRWQCB’s motion to
quash deposition subpoenas for notices of taking depositions and deposition subpoenas for request
for production of documents of CVRWQCB’s staff: Wendy Wyels, Todd Del Frate, Steve
Rosenbaum, John Moody, and Stephanie Young.

2. Trustee then served his motion for continuance of Administrative Civil Liability hearing
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currently scheduled for December 5/6, 2013 on October 28, 2013 in order to more fully address the
outstanding discovery that was not provided to Trustee by the CVRWQCB due to their motion to
quash.

3. Trustee is also serving his motion to compel concurrently with submission of this
statement and evidence for consideration by the CVRWQCB in support of his disagreement with
the penalties assessed to the Trustee on behalf of the Sylvia Dellar’s Survivor’s Trust

4. Trustee hereby submits this statement and evidence as a partial response as outlined in
the Hearing and Procedures governing this matter, California Code of Regulations, title 23, section
648.3. Trustee continues to await the CVRWQCB’s resolution of outstanding discovery still to be
served by the CVRWQCSB staff and pending outcome of Trustee’s motion to compel discovery
responses. The documents requested were in the possession of the subpoenaed CVRWQCB staff
and are relevant to Trustee’s position disagreeing with the assessed penalties imposed by the
CVRWQCB.

5. Although Trustee understands that the CVRWQCB?’s role is to ensure compliance with
applicable administrative agency codes and regulations, Trustee contends that both he and the City
have worked to the best of their abilities to comply with CAO R5-2008-0705 and that the delays
that occurred during the parties’ attempts at compliance were beyond the parties’ ability to control.

6. Based upon the initial assessement of costs of $2.8 million for the required construction
to close the former City landfill, the City eventually ran out of funding to complete the final closure
activities mandated by the CVRWQCB. Neither the City nor the Trustee possessed the ability to
halt the economic downturn which drastically affected the City’s shortfall in revenues that it
required to pay for their share of the construction costs for compliance. In fact, the Trustee has
been saddled with the burden of the bulk of the costs of compliance.

7. In 2011, the City with the assistance of the Trustee, appiled for and was eventually
granted $720,000 CalRecycle grant funds to assist with the construction costs of the closure. The
Trust, however, did not share in these monies obtained by the City although the funds were
necessary to pay the contractors to continue the construction.

8. Unfortunately for all parties involved, unforeseen cosntruction obstacles eventually
2
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drove the cost of construction much higher than anticipated, including unforeseen and increased
cost of labor associated with their contractors in order to follow the required codes and regulations
for both the CVRWQCB and City’s requirements for contractors who must pay employees the
prevailing union wages. This contracor dispute, which occurred in Fall 2011, stalled the Trustee’s
ability to complete construction as mandated by the CVRWQCB and proposed schedule and the
Trustee was forced to hire another qualified contractor, thus putting all construction schedules
behind over six months and nearly one year.

9. During this time period, both the City and the Trustee submitted status reports
informing the CVRWQCB of the progress of construction or delays with the reasons for the delays
which were beyond the control of both the City and the Trustee.

10. In addition to the City encountering lack of revenue due to the economic downturn,
both the City and Trustee informed CVRWQCB staff of delays that the cost of compliance
increased substantially upon the discovery of Elderberry bushes, host to the federally-protected,
Valley Elderberry Longhorn Beetles (“VELB”), on the Dellar Trust property. Furthermore, the
City and Trust were forced to delay construction, revise the closure plan, and obtain approval from
the CVRWQCB before continuing with construction again. The discovery of VELB on the Trust
property required that the Elderberry bushes remain on the property and care be taken to preserve
the habitat of the federally-protected bushes and VELB.

11. At the same time, the City and Trustee simultaneously dealt with the large homeless
encampment on the Trust property which required bot the City and Trustee to work with the City’s
police to remove the homeless population before construction could be completed or they would
both incurr significant and unwanted liabilities from endangering the human population who
camped out on the Trust property. The delays created by taking the time to have the homeless
population removed was well documented in the Sacramento Bee as well as relayed to the

CVRWQCB.

12. The City, Trust, and CVRWQCB corresponded at great length regarding the numerous
obstacles encountered in order to comply with the CAO and even met with CVRWQCB staff

throughout the duration of the compliance construction process. The CVRWQCB was very well
23-
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informed of the delays, the request for extensions due to the unforseen obstacles, and the escalation

of costs as the result of these delays.

13. Althought it is understandable that that the CVRWQCB’s role is to ensure compliance,
the City and the Trust made good-faith efforts to comply with the CAO based upon the unforseen

circumstances that occurred along the way.

14. In response to Todd Del Frate’s Site Inspection Report dated January 10, 2013, the
Trustee submitted their Request for Closure and Determination of No Further Action dated May 3,
2013 with the attached Response to Site Inspection Report prepared by Timothy Crandall, P.E.
Kleinfelder West, Inc. This Response to Site Inspection Report is included as part of the exhibits
to be considered as evidence supporting the Trustee’s disagreement with the penalites assessed
against the City and the Trustee. This Response was not included as part of the CVRWQCB’s list
of exhibits and evidence nor was it made part of the public record. This Response should be
considered by the CVRWQCB in addition to the Request for Closure and Determination of No
Further Action, but the CVRWQCB has never responded nor acknowledge the Trustee’s Request.

This should also be addressed prior to any penalty assessment.

15. Due to the foregoing, Trustee served his Motion for Request for Continuance of
Administrative Civil Liability Hearing to address CVRWQCB’s motion to quash. Trustee now
serves his motion to compel to request CVRWQCB?’s compliance of Trustee’s request for
production of documents.

Respectfully submitted,

\s\ Jeffory J. Scharff

JEFFORY J. SCHAREFF, Attorney for Douglas
M. Daggs, as Trustee of the Sylvia Dellar
Survivor’s Trust

November 1, 2013

Date
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SERVICE LIST

Sent via e-mail only

CONTACT

PARTY ||

E-MAIL ADDRESS

Kenneth Landau

11020 Sun Center Drive, Suite 200
Rancho Cordova, CA 95670

Ph: (916) 464-4726

Advisory Team*

ken.landau@waterboards.ca.gov

David P. Coupe,

Senior Staff Counsel

¢/o San Francisco Bay Regional
Water Quality Control Board
1515 Clay Street, Suite 1400
Oakland, CA 94612

Ph: (510) 622-2306

Fax: (510) 622-2560

Advisory Team*

david.coupe@waterboards.ca.gov

Wendy Wyels,

Environmental Program Manager
11020 Sun Center Drive, Suite 200
Rancho Cordova, CA 95670

Ph: (916) 464-4835

Fax: (916) 464-4645

Prosecution Team*

wendy.wyels@waterboards.ca.gov

David Boyers,

Senior Staff Counsel
State Water Resources Control
Board,

Office of Enforcement
1001 I Street
Sacramento Ca 95814
Mailing:

P.O. Box 100
Sacramento, CA 95812
Ph: (916) 341-5276
Fax: (916) 341-5199

Prosecution Team*

david.bovers@waterboards.ca.gov

Mayumi Okamoto,
Staff Counsel

State Water Resources Control
Board,

Office of Enforcement
1001 I Street
Sacramento Ca 95814
Mailing:

P.O. Box 100
Sacramento, CA 95812
Ph: (916) 341-5276
Fax: (916) 341-5199

Prosecution Team*

mavumi.okamoto@waterboards.ca.gov
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Karl Kurka,

Environmental Program Manager
City of Sacramento,

Department of General Services
5730 24™ Street

Sacramento, CA 95822

Ph: (916) 808-8430

Discharger

kkurka@cityofsacramento.org

Jerry Hicks,

City of Sacramento,
Attorney’s Office

915 I Street, Fourth Floor
Sacramento, CA 95814
Ph: (916) 808-5346

Discharger

ihicks@cityofsacramento.org

Kathleen T. Rogan,

City of Sacramento,
Attorney’s Office

915 I Street, Fourth Floor
Sacramento, CA 95814
Ph: (916) 808-5346

Discharger

krogan(@citvofsacramento.org

Douglas M. Daggs, Esq.

Trustee of the Sylvia Dellar
Survivor’s

Trust

P.O. Box 971

925 North Lake Blvd., Suite B-301
Tahoe City, CA 96145-0987

Ph: (530) 581-0777

Discharger

Doug@dougdaggs.com

Jeffory J. Scharff, Esq.
2625 Fair Oaks, Suite 7
Sacramento, CA 95864
Ph: (916) 485-5700

Discharger

ischarffi@schartf.us

Hard copy mailed to designated parties only
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