HENRY J. TOSTA’S REBUTTAL EVIDENCE LIST

The following items are rebuttal evidence for the Central Valley Regional Water Quality Control
Board hearing regarding Administrative Civil Liability Complaint No. R5-2013-0592, Henry J.
Tosta and Rescission of Administrative Liability Complaint R5-2012-0564, Reeve Road Heifer
Ranch, 21070 Reeve Road, Tracy, San Joaquin County. This matter is scheduled to be heard at
the February 6/7, 2014 Central VValley Water Board meeting in Rancho Cordova. This list
consists of evidence not already attached or included in Administrative Civil Liability Complaint

No. R5-2013-0592 or prior evidentiary submissions.

Exhibit Description of Document Document Date
1-7 Previously submitted Exhibits 1-7 01/06/14
8 John Minney Report regarding 2013 Groundwater Monitoring 08/23/13
9 Reimbursement and Indemnity Agreement between Echeverria Brothers and Henry 11/19/13
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John Minney
17137 Road 3
Madera CA 936:}6
559-275-5937 359-643-087C
pninnev@amail.com

August 253, 2013 JOB F120334

Mr. Lee Smith. Aticimey
Weintraub Tabin
200 Capitol Mail. 11% Floar
Sacramento CA 95814
SUBJECT: Third Quarter 2013 Groundwater Monitoring
Tosta Dairy
Tracy, California

This report is related o Gz‘ound\'«'ate;' MOontor ng at the Tosta Dairyv for the third quarter. 2013, The
tacility has three previously app proved monitoring wells (MW- 1. M W-2, anéd MW-3) which have
receniiy been surveved "f or elevation and sampled for groundwater on Julv 3, 2013. In addition, a fouwrth
monitoring well (MW-4) was included in the survey 11_0 and sampling at the site; although this well is

s in
pra-existing, I saw no record of the Board's approval of this well.

This report also further addresses items that [ testified to at the previous Regional Board hearing on
August 25,2013 inel d ng the very poor quality o h ha}.lG\'\- groundwater in that vicinity and the

The first groundwater is shallow. on the order of 5 feer deep. The map showing the gradient a
determined on July 3, 2013 is amached. [t essentially shows groundwater going south, which 1 \ouid

5
consider unusual (bm not U.n_-z=a1d of} for this vicinity. Since 1996, I have done most of the groundwater
monitoring at the nearby sugar best factorv and the pre dommam flow direction ha:, been north or
northwest in the shallow groundwarer (also 3 feat de p) although it was south also tTor a brief while.
You can sez the sugar beet plant and i3 associated irrigated lands when vou are anc’.h-g on the Tosta
Dairy site.

The Regional Board has recently opined thar Tosta Dairy has adversely impacted the beneficial u LS sof
the shallow groundwater through the way it has operated the ponds/manure drying arsas. Th

has complained specitically about the TDS and Nitrate-N in the groundwarey, The RWQCB has
stated that the shallow groundwater at T.h\. bne is u_ncmlx deemed a resource for A iL?\ :.Lppl\ ba ed

(again based upon doing most of he groundwater mo'mormo issues at the rzearb\ sugar beet
since 1996) was that the shallow groundwater is naturally that very poor quality.

This report will therefore specifically address whether the technicai data supports the position that was
raised at the past Board hearing that the beneficial uses of shallow groundwater have been impacted by
the Tosta Dairy handling of ponds/u anure drving and whether the echnical data supports the position

that the shallow groundwater is just natrally that very poor quality.



e —

[ have put ail the available groundiwvaier. pond and manure data 1o date nto the spreadshest thet is
attached.

osta Dairy pond water and manure for similar constituenis as the RWQCB has
alieged that pond seepage has caused thar ti_e \'ery Door quali‘r_\' groundwaier to be on the Tosta propariy.
i i reas and manure drving areas, 1ne p 1
bomoms are close to the groundwater ‘-.‘a‘*le so significant in ”11 ion to groundwaizsr could be expecte
1h\, ma"me drving is done to evaporate the water out of the manure. so the amount of water which
out of the manure is sim‘a 7 l ¢ precipiiation reduced by effective evaporatio 1- Siz_ce he
manure d1'\‘i1-g and the ponds have occupnied essentially the same parcel of ground aver the 3

has been a blending of tb w0 Irom the perspective of what can reach groundwater. Most of the water

- by

i3 irom the pond and some ivtom the manuvre
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he TDS in the pond-manure is much lower than the TDS in the Toswia groundwater (GW). so it is
impossible for the pond-manure 10 have causad the very poor guality groundwater. [ consider that as
substantiating my previous position. The N in the Tosta pond-manure is apparently the immobile fomm,
which would be expecied for 2 menure pond or a manure pile.

i s
Irrigation Arsa i Tosta GW | Tosta Pond-Manure
Parameier i
L TDS {mg/l) 11,391 10,961 | 4,532
L TEDS (mg/l) 10,780 |
F TOC {mz/l) 44
Bicarbonate (mg/l) 1 &00 | 593 | 1,826 1
¢ Hardness (mg/1} 1,342 | f
Nitrogzn {mg/l) i 40, 17.8 1 412
| Caldium {mg/1) } 475 839 144
| Chlorids (mg/) | 765 3,911 896
| Sodium (me/l) | 2,679 | 2,583 221
L suliate (mg/!) l 6,205 2,492 | 12§
| Potassium (mg/l) 4.4 17 550
Boron {mg/l) : 21 | &
Magnesium (mg/l) 219 624 | 86

[
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[ have some old measurements of depih 1o water from 2012 by others.

Total

Measuring | Water Well

Point | Deptly, | Depth. | Groundwater

Well Daze Elevation fi s Elevation |
MW-1 | 7/16/2012 4.36 3.33 21.0 -0.97

MW-2 | 7/16/2012 8.07 6.93 23.3 114

MW-3 | 7/16/2012 5.13 7.60 16.0 247 |

MW-1 5.76 | 104

MW.-2 is the well nearest t% he wastewsate cmci It shows the highest elevaiion of water on the site,
which is consistent with the State’s assertion that there is 2 “mound™. MW-3 is the lowest, suggesti
water not in the mound i s meving north.

Here are my new measurements (! added MW-4 which is the unapproved-as-vet existing well)
Total
Measuring | Water Weil
Point | Depth, | Depth, | Groundwarer
Well Date Elevation it i Elevation
MW-1 | 7/3/2013 | 436]  6.73 21.0 -2.37
MW-2 71312013 8.07 7.48 23.3 0.39
MW-3 7/3/2013 5.13 3.92 16.0 1.21
I MW-2 | 7/3/2013 3761 3.8 104 0,48

MW-2 not the highest anyvmore. 0 the “mound™ is now m

i issing. Also MW-3 now ihe highes
suggesting flow has reversed to the south.
So the available data cwrrently indicates that Tosia is 110[ creating a “mound” but used 10. That means

that there was some a1schalg of pond water into groundwater. Note that [ have so caleulatad it in my
above analvses.

The next question is whether that “mound™ discharge caused comamination of groundwarer. MW-2 is
the one closest 1o the pond: MW-1 is farther away. MW-1 is the higher well with most constituemss (i.e.
sodium. calcium, magnesium, chioride, conductivity and TDS). MW-2 is the higher wel] with fewer

2



consttuents (i.e. nitrate. sulfate). Preponderance of evidence sayvs the “mound” has not impacied
groundwater and impliss that 2 “mound”™ would actually improve the groundwater in this area,

In summary, the principal issue 1o be zddressed was whether the shallow, very poor quality groundwater
documented at the site is the result of the Tosta Dairy pond-manure drving operations or the result of
naturally ocowrring, similarly very poor quality groundwater found nearby alse. [ conclude thar the
Tosta Dairy pond water-manure extract are not bad enough 10 have cansed the verv poor guality
groundwater and that this site’s very poor quality groundwater is remarkably similar to another nearby
site that I have worked on extensively.

A
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ot natural groundwatrer which has a
cal

3 a : 1A PP P S e el Do 3 I o
Regarding ruture groundwater monitoring. | would expect that quarterly monitoring of at least the three
2 T

remain similar. thai a request for no further groundwaser monitoring be made based upon the shallow

groundwater being naturally such poor quality that it has no bene

IMM/DT

Anachments:
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REIMBURSEMENT AND INDEMNITY AGREEMENT

This Reimbursement and Indemnity Agreement (the "Agreement”), dated
November & , 2013, is entered into by and between the Echeverria Brothers Dairy
General Partnership, its individual partners, and their affiliates , successors and assigns
(collectively “"Echeverria Brothers”), and Henry J. Tosta, Jr. and the Henry J. Tosta, Jr.
Family, L.P., a California limited partnership (collectively “Tosta”), who agree as follows:

I BACKGROUND:

A. Echeverria Brothers and Tosta were issued a Clean Up and Abatement
Order ("CAO") (R5-2012-0709) and subsequent Administrative Civil Liability Complaint
("ACL") (R5-2012--0564) by the Central Valley Regional Water Quality Control Board
("CVRWQCB") in 2012 relative to property the Echeverria Brothers own, and is leased by
Tosta, in Tracy located at 210070 Reeve Road (the "Leased Property”).

B. Over several years Tosta allegedly buried dairy herd mortalities on the
Leased Property and exercised general management of Leased Property.

C This burial and general management of the site triggered the CAO and
subsequent ACL.

D. The Central Valley Water Quality Control Board ("CVRWQCB") as part of
the CAO ordered the removal to a landfill of the large volume manure stockpile near the
production area that was commingled with mortalities in the past (4-6 years ago), and a
groundwater monitoring and mitigation plan.

E. They also ordered a series of related permits and reports.

F. The CVRWQCB has also issued related Order 13267 that requires
groundwater reports and perhaps additional mitigation.

IL. AGREEMENT:

A. Tosta, jointly and severally, agrees to reimburse and indemnify Echeverria
Brothers for all costs, expenses, and liabilities that the Echeverria Brothers incur with
respect to, in order to comply with, and arising out of the CAO and the ACL, including
attorney’'s fees and costs, including all such costs incurred prior to the date of this
Agreement.

{1643583.D0OCX;4}



B. In addition, Tosta agrees to sign a Deed of Trust encumbering its existing
property holdings to provide security and collateral for the reimbursement and
indemnity obligation under this Agreement; provided that, the amount of the
reimbursement and indemnity obligation that shall be secured pursuant to the Deed of
Trust shall not exceed One Hundred Seventy Five Thousand Dollars ($175,000). This
limitation on security shall not otherwise limit the reimbursement and indemnity
obligation under this Agreement.

C.  This Agreement together with the Deed of Trust is the entire agreement
between the parties with regard to the reimbursement and indemnity obligation and the
securing thereof, and may not be amended except in writing signed by all parties. The
rights and obligations of the parties are to be governed by and construed in accordance
with California law. No party shall assign this Agreement or any obligations hereunder
without the express written consent of all other parties. In any action to enforce or
interpret this Agreement, the prevailing party will be entitled to recover attorneys' fees
and costs from the non-prevailing party. No action or want of action on the part of any
party hereto at any time to exercise any rights or remedies conferred upon it under this
Agreement shall be, or shall be asserted to be, a waiver on the part of any such party of
any of its rights or remedies hereunder.

IN WITNESS WHEREOF, the parties have executed this Agreement effective as of
the date set forth above.

{1643583.D0CX;4} -2-



TOSTA:

/‘i

Iy

Henry J. Tdsta, Jr.

HENRY J. TOSTA, JR. FAMILLY, L.P,,
a California limited partnership

/ .
By: Mﬁgﬁ@/\
Henry J. T8sta, Jr.

General Partner

ECHEVERRIA BROTHERS:

ECHEVERRIA BROTHERS DAIRY,
a California General Partnership

By:

JUAN ECHEVERRIA, Trustee of the JUAN AND
DOLORES ECHEVERRIA FAMILY TRUST dated
January 15, 1992, Partner

By:

DOLORES ECHEVERRIA, Trustee of the JUAN
AND DOLORES ECHEVERRIA FAMILY TRUST
dated January 15, 1992, Partner

By:

RAMON ECHEVERRIA, Co-Trustee of the JOSEFA
ECHEVERRIA SURVIVOR'’S TRUST, a subtrust
created under the PABLO ECHEVERRIA AND
JOSEFA ECHEVERRIA FAMILY TRUST dated
January 15, 1992, Partner

[signatures continue on next page]
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By:

EDUARDQ ECHEVERRIA, Co-Trustee of the
JOSEFA ECHEVERRIA SURVIVOR'S TRUST, a
subtrust created under the PABLO ECHEVERRIA
AND JOSEFA ECHEVERRIA FAMILY TRUST dated
January 15, 1992, Partner

By:

RAMON ECHEVERRIA, Co-Trustee of the PABLO
ECHEVERRIA FAMILY TRUST A, a subtrust created
under the PABLO ECHEVERRIA AND JOSEFA
ECHEVERRIA FAMILY TRUST dated January 15,
1992, Partner

By:

EDUARDO ECHEVERRIA, Co-Trustee of the PABLO
ECHEVERRIA FAMILY TRUST A, a subtrust created
under the PABLO ECHEVERRIA AND JOSEFA
ECHEVERRIA FAMILY TRUST dated January 15,
1992, Partner

By:

RAMON ECHEVERRIA, Co-Trustee of the PABLO
ECHEVERRIA MARITAL ELECTIVE INCOME TRUST
C, a subtrust created under the PABLO
ECHEVERRIA AND JOSEFA

ECHEVERRIA FAMILY TRUST dated January 15,
1992, Partner

BY:
EDUARDO ECHEVERRIA, Co-Trustee of the PABLO
ECHEVERRIA MARITAL ELECTIVE INCOME TRUST
C, a subtrust created under the PABLO
ECHEVERRIA AND JOSEFA ECHEVERRIA FAMILY
TRUST dated January 15, 1992
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By:

JAVIER ECHEVERRIA, an individual, Partner

By:

RICARDO ECHEVERRIA, an individual, Partner

By:

ROSA MARIA BIDART, Co-Trustee of the J. and R.
Bidart Family Trust dated January 22, 2009,
Partner
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