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INTRODUCTION

By letter dated 1 August 2011, the State Water Resources Control Board (State Water Board)
has provided 30 days, subsequently extended by two weeks, to submit comments on the
-above petitions, SWRCB/OCC Files A-2173(a) and A-2173(b) to review actions taken by the
California Regional Water Quality Control Board, Central Valley Region (Central Valley Water
Board or Regional Board). By this memorandum, | am providing the Central Valley Water
Board's response to the petitions regarding the Regional Board’s certification of the final
Irmgated Lands Regulatory Program — Program Environmental Impact Report by Resolution
No. R5-2011-0017 and approval of the Short-term Renewal of the Coalition Group Conditional
Waiver of Waste Discharge Requirements for Discharges from Irrigated Lands by Resolution
No. R5-2011-0032. The Central Valley Water Board adopted these resolutions at its
7 April 2011 meeting and 9 June 2011 meeting, respectively. The administrative record will be
- provided in a separate submittal.

In regulating the discharge of waste from irrigated agriculture, the Central Valley Water Board
is confronted with a daunting task. The Regional Board is addressing wastewater discharges
from a vast geographic area (over 7 million acres of irrigated lands) involving tens of ‘
thousands of owners and operators, widely varying local conditions (e.g., soil types,
precipitation, topegraphy), and a broad spectrum of potential pollutants. Unlike other states,

California Environmental Protection Agency

: @Recyc/ed Paper
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California has hundreds of different crop types requiring farmers to use varying agricultural
practices to promote crop growth and protect crops from damaging pests. Hundreds of
organizations, moludrng water districts, pesticide and fertilizer suppliers, conservation dlstrrots
and government agencies, assist growers in their efforts to grow food and fiber.

In addition, farming takes place in an outdoor system open to the surrounding environment.
Fertilizer that is not taken up by the crop becomes a potentially harmful pollutant as it is
transformed into nitrate and reaches the underlying aquifer or creates excessive algae growth
if discharged to surface water. Pesticides protect plants from damaging insects, but can drift
to the waterway to harm aquatic insects and impact the aquatic food chain. The furrow
conveying water to the plant can also convey sediments and pathogens to receiving waters as
it leaves the field. This open system with its numerous pollutant pathways challenges our
ability to quantify, track, and remedy agricuitural activities that may be harming water quality
while ensuring our regulations do not unduly interfere with the production of food and fiber and
maintaining a vibrant agricultural sector. |

Under this backdrop, standard regulatory approaches and expectations are not always
applicable or approprlate The challenge for the Central Valley Water Board in charting the
road forward is to establish a regulatory approach that is meaningful, adaptable, accountable,
and effective.

The Central Valley Water Board has successfully regulated discharges from agriculture for ...
decades — addressing pollutant specific issues, such as selenium discharges in the San
Joaquin Valley and the discharge of rice pestloldes in the Sacramento Valley. In response to
changes to Water Code section 13269, the Central Valley Water Board began regulatlng
irrigated agricultural discharges more broadly with the issuance of conditional waivers in 2002.
Those waivers, and the ones subsequently issued in 2003 and 2006, regulated discharges to.
surface water only. By building on previous successes, the Board was able to focus on
surface water quality problems that were more amenable to near-term assessment and
correction and begin establishing the necessary infrastructure for its longer term regulatory -
efforts. The approach of working with a coalition of growers allows the Board to leverage a
wider agricultural support network and work with a few organizations rather than tens of
thousands of individuals. : :

Just as with more mature Water Board programs, the eight year old irrigated agriculture
regulatory program still must grow and evolve. . Part of that growth is to address discharge to
groundwater. In addition, the program will also evolve from a waiver-based program to oré
implemented primarily through general waste discharge requirements. On 9 June 2011 the
Central Valley Water Board adopted Resolution No. R5-2011-0032, extending the 2006
Conditional Waiver for two years to enable the development of the new requirements.
Realizing that the 2006 Conditional Waiver is not the most effective long-term solution, the
Board is using the renewal as a short-term regulatory bridge to the new waste dlsoharge
requirement orders (WDRs or orders) under development.

As the Central VaIIey Water Board looked ahead towards the evolution of the current program
it decided to prepare a Program Environmental Impact Report (PEIR) to satisfy the
environmental analysis requirements of the California Environmental Quality Act (CEQA). The
PEIR analyzed several alternative approaches for a new irrigated lands regulatory program
and the associated potential impact to the environment. By certifying a program EIR and not
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choosing a single programmatic approach, the Board has preserved its flexibility to respond to
data and information over time and adapt its regulatory approach without startmg the CEQA
process anew for each order developed.

Since the orders |ssued by the Board will not direct growers to adopt specific practices, the
PEIR needed to anticipate how growers would respond to new requirements. Although there

" are clear water quality benefits to improving management practices, there are also potential

adverse environmental impacts. The PEIR analyzes a broad range of possible responses to .
six project alternatives, ensuring that the scope of potential adverse environmental impacts
was captured. Although the degree of practice implementation was projected to vary across
alternatives, the actual practices and their associated potential adverse impacts on the
environment were not expected to differ. ‘

The approaches taken with both the short-term renewal of the conditional waiver and the

development and the certification of the PEIR are reasonable and consistent with the law.
Although some of the Petitioners seek to set aside the current regulatory approaches until
something better comes along, doing so will halt the progress in addressing surface water

- quality problems and unnecessarily delay action to begin addressing irrigated agricultural

impacts on groundwater. -

Without the short-term extension of the conditional waiver, there'will be no ‘r_egUIatory _
requirements for monitoring, for identification of pollution problems, and for the correction of

. these problems until the General WDRs are adopted. The Central Valley Water Board
- requests that the State Water Board reject the petitions and affirm the short-term renewal of
- the conditional waiver and the Central Valley Water Board's certification of the PEIR. -

BACKGROUND

CQnditionaI Waivers

The Central Valley Water Board adopted its first general waiver applicable to irrigated
agriculture in 1982. The Board conditionally waived the requirement for submittal of a report
of waste discharge for irrigation return flow as long as the discharge did not cause toxicity or
excess sediment discharges that would violate turbidity objectives. Subsequent to the

-adoption of that waiver, the Board’s regulation of agricultural discharges focused its limited

resources on high priority water quality issues. For example, the Board adopted a conditional

o prohibition of discharge on several rice pesticides that resulted in over 85% reduction in

loading resolving aquatic toxicity and municipal drinking water taste and odor issues in the
Sacramento River watershed. In the San Joaquin River watershed, the Central Valley Water
Board adopted waste discharge requirements that have resulted in an over 75% reduction of
selenium loads to the river.

In response to changes to Water Code section 13269, the Central Valley Water Board re-
examined its original 1982 waiver and significantly changed the Board’s regulatory strategy for
irigated agriculture in 2002/ 2003." A more pro-active approach was developed, which
required receiving water monitoring of numerous parameters to begin identifying where

- - irrigated agriculture might be contributing to water quality problems. To take advantage of

local knowledge and resources, as well as minimize costs, the Board allowed growers to form

discharger coalitions.
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The Coalition framework was a new conceptin allowing “non-discharger” entities — the
Coalitions — to take a leading role in addressing water quality issues. The waiver was given a
two and a half year trial period." In 2006, the Board issued a modified waiver (2006 Coalition
Waiver) that retained the Coalition structure, but also required identification of coalition
partlolpants and submission of management plans when water quality problems were
identified.” This time, the 2006 Coalltlon Waiver was given a full five-year term.

In addition to the 2006 Coalition Waiver, the Board also adopted a conditional walver for which
individual dischargers (2006 Individual Waiver) could apply for regulatory coverage As
opposed to the 25,000 growers who enrolled under the 2006 Coalition Waiver, only five
irrigation districts and one individual grower enrolled under the 2006 ’lndividual'WaiVer.

Both the Regional Board’s 2003 and 2006 conditional waivers were petitioned to the State
Water Board. The State Water Board did not make srgnlfroant modlfroatlons to'the Central
ValIey Water Board s conditional waivers on either oooaern

Acoomp//shments under the Coalition Group Waivers

Resuits from implementation of the current program were considered as staff prepared the
program EIR and the Board deliberated on whether to renew the existing Coalition Group
waiver. Some of the key program aooomplrshments are outllned below:

Surface water quality monitoring - The Coalitions have oonduoted approximately 304,800 ‘
water quality analyses since program monitoring began in 2004. The analytical results include
field measurements, required laboratory analyses, and lab results that were part of a general
analytical scan, but not required.

Management Plans submitted - The Regional Board has received Management Plans from the
Coalitions that encompass 515 water body/parameter combinations. Several coalitions
(Sacramento Valley; Delta and San Joaquin County; East-side San Joaquin; West side San
Joaquin) had numerous water body/parameter combinations to address and prepared general
strategies (rather than multiple individual plans). These strategies were approved in late 2008/
early 2009 and were generally prioritized to first address toxicity and pesticide issues. The
Coalitions have provided two annual updates on progress it implementing those strategies
The annual updates described the outreach conducted; surveys of management practices---
completed; evaluation of monitoring data; and other coalition-related activities.

Although the management plans have only been in place for a few years, sixteen plans have
been deemed “complete,” including six for the Sacramento Valley Coalition, three for the San
Joaquin County and Delta Coalition, six for the California Rice Commission, and one for the
Goose Lake Coalition. A management plan is deemed “complete” when the identified water
quality exceedance is no longer occurring, or it is confirmed that the cause is not associated -

* Resolution R5-2003-0105, Conditional Waiver of WDRs for Dlsoharges from lrrlgated Lands [Admmlstratlve
Record (AR) Part 1, Volume 1, Index 52].

? Resolution R5-2006-0053, Coalition Group Conditional Waiver of Waste Drsoharge Requlrements for Discharges
from Irrigated Lands [AR Part 1, Volume 6, Indéx 14].
® Resolution R5-2006-0054, Individual Discharger Conditional Waiver of Waste Dlsoharge Requirements for
Discharges from Irrigated Lands [AR Part 1, Volume 6, Index 15].
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with irrigated agriculture. Constituents addressed by these management plans include
chlorpyrifos (1), dissolved oxygen (2), E. coli (1), total dissolved solids (2), algae toxicity (6),
fathead minnow toxicity (1), and Ceriodaphnia toxicity (3). The chlorpyrifos management plan
was required due to irrigated agriculture operations; however, over three years of subsequent
monitoring indicated no further exceedances. All other management plans concluded that the
exceedances were not caused by irrigated agriculture after investigation by the Coalition.
Regional Board staff approved the approach used to eliminate irrigated agriculture as a likely

~ cause or contributor to the exceedance.

Management practices implemented - A key step for lmplementatlon of management plans by
the Coalitions is conducting surveys of management practices being performed by members.
Survey results are used to characterize baseline practices (prior to implementation of new
practices), to evaluate what additional practices should be implemented, and to quantify new
practices put in place by growers following Coalition education and outreach. Therefore,
surveys may be conducted multiple times to obtain the necessary information. To date, the
Coalitions have collected approximately. 3,600 surveys from member growers.

Coalition outreach and education - The Coalitions utilize multiple strategies for their outreach
efforts. Regular member meetings are held on an annual basis. Additional focused outreach .
meetings are held to address specific water quality problems in specific watershed areas. On-
site individual meetings with growers are being conducted in some watershed areas where a
persistent water quality problem exists.

The Coalitions also mail newsletters to their member growers on a semi-annual basis to keep

them informed of water quality issues, useful management practices, water quality

improvement funding opportunities, Central Valley Water Board actions and requirements, and

- grower responsibilities. Additionally, the Coalitions mail notifications to growers when a water

quality problem has been identified in a watershed area. Management Practice Manuals

. developed by the Coalition for Urban and Rural Environmental Stewardship (CURES) are also

distributed to growers. The Coalitions also work closely with their member growers to help
them obtain grants that can pay a portion of the costs associated with mstalllng the more
costly management practices. :

County Agricultural Commissioner Memorandum of Understanding (MOU) - In 2005, an MOU
between the Central Valley Water Board, the State Water Board, the Department of Pesticide -
Regulation, and the Agricultural Commissioners of Butte. County and Glenn County
established a Pilot Program wherein the Agricultural Commissioners (Commissioners) were

- funded to provide support for the irrigated lands regulatory program. Because one of the -

primary duties of the Commissioners is enforcement of pesticide regulatory requirements, they

- regularly interact with growers on a local level. Their knowledge of the agricultural industry

and practices can provide a critical link for successful |mplementat|on of the condltlonal
waivers.

Several important tasks for implementation of the conditional waivers were accomplished. by
the two county Commissioners, including performing field surveys and farm inspections to
document management practices in five different Sacramento valley watersheds; providing
education and outreach information to agencies that work with growers, the Coalltlons and
directly to ranchers and growers; creation of GIS layers and query tools for the conditional
waivers; support of non-participant outreach through on-farm inspections and review of mailing

~lists; and support of Coalition management plan development with tools and knowledge. The

Commlssmners also provided timely information about pesticide use, cropping patterns and
identified useful management practices.
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Compliance and Outreach - The Central Valley Water Board has also had an active
compliance and outreach effort. Using GIS technology and information provided by the

- Coalitions on their participants, the Regional Board identifies parcels that may include irrigated
crop land and are not enrolled in the Coalition Group waiver. The Central Valley Water Board
first mails those landowners a post card informing them of the’ Regional Board'’s regulatory
requirements and encouraging them to voluntarily enroll in the irrigated lands program (ILRP).
If there is no response from the post card, the Executive Officer pursues progressive
enforcement. Since fiscal year 2007/2008, there have been nearly 3,400 post cards mailed;
over 2,500 13267 Orders issued; 450 notices of violation sent; and six admlnlstratlve llablllty
oomplalnts issued. :

In addltlon, the Central Valley Water Board: has responded to a number of complaints
associated with irrigated agricultural discharges. Those complaints have resulted in both
formal and informal enforcement action. ‘The Regional Board has coordinated its response
with the local county. agricultural commissioner, when it is pesticide related, and has
coordinated enforcement with the Department of Fish and Game. In its most significant
enforcement action, the Central Valley Water Board issued a $3OO 000 fine for sedlment
discharges from a nearly 1 000 acre almond orchard.

The last several years of regulating irrigated agricultural discharges under a single Coalition
Group Conditional Waiver has resulted in significant progress in many areas, although much
work remains to be done. The Coalition Waiver has served its purpose as an interim step in
the process of developing a broad regulatory approach for irrigated -agriculture. The lessons
learned from that interim step informed the Central Valley Water Board in its preparation of the
program EIR and will inform the Regional Board as it moves forward in adopting the orders
that will constitute its long-term |rr|gated lands program. .

Program Environmental /mpact Repon‘

The Central Valley Water Board understood that its regulatory approach for irrigated
agriculture was incomplete in that the program only regulated discharges to surface water and
did not address discharges to groundwater. When it issued the 2006 conditional waivers, the
Regional Board directed staff to continue preparation of an Environmental Impact Report
pursuant to the California Environmental Quality Act (CEQA) that would oomprehenslvely :
-address dlsoharges of waste from |rr|gated lands to waters of the State.*

: 'The 2006 oondltlonal waivers were ohallenged in superlor oourt but resulted ina stlpulated
judgment between the Central Valley Water Board and the parties without any admissions of
liability, requiring the Reglonal Board to consider certification of an Environmental Impact

- Report by 31 March 2011.° That deadline was subsequently extended to Apr|l 8,2011.°

Staff's effort to prepare a Program Enwronmental lmpaot Report (PEIR or Program ElR) was
supported in part by $5 million of State Water Board Clean-up and Abatement Account funds.
The funds were used to conduct monitoring of surface waters receiving agricultural drainage to

% Resolution R5-2006-0053, at findings 23 and 37. o ‘

® Stipulated Judgment Between all Parties, California Sportfishing Protection A///ance v. Cenftral Valley Reg/ona/
Water Quality Control Board (Sac. County Court Case No. 07CS00807) [AR Part.1, Volume 30, Index 7]. -

® See Letter from Deputy Attorney General Deborah Barnes to Mike Lozeau (Sep. 30, 2010) [AR Volume 38, lndex
21].
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characterize the existing oond|t|ons of those waters and enlist contraotor support to prepare

the PEIR documents.

In preparing the PEIR, the Central Valley Water Board engaged interested parties in an
extensive stakeholder process. The Central Valley Water Board held an initial series of CEQA
scoping meetings in early 2003. In 2006, a draft Existing Conditions Report (ECR) was
prepared and circulated by the Central Valley Water Board’s contractor for a 60-day comment
period. Seven outreach meetings were heId throughout the Central Valley to discuss the draft
ECR.

Board staff held a second series of scoping meetings in early 2008. At those scoping
meetings, many stakeholders told staff that they wanted to take an active role in the
development of the program aIternatives to be considered in the EIR.

In Fall 2008, staff convened a Stakeholder Advisory Workgroup to provide staff with input on
the development of the long term program. Workgroup members were required to commit to a
series of meetings over the course of nine months to provide Regional Board staff with input
on the Program EIR. The Workgroup included over 50 stakeholders representing local, State,
and federal government; industry, agricultural, and environmental justice and envrronmental
representatives throughout the Central VaIIey The Workgroup operated under a Charter

document

The Stakeholder Advisory Workgroup came to consensus on the goals and objeotlves of the .
program, with the exception of one objective, and agreed that five project alternatives
represented a reasonable range of alternatives to evaluate for CEQA purposes. The
Workgroup did not come to consensus on any specific project alternative.

Per the Workgroup Charter, staff originally did not intend to continue informal public
participation to complete the drafting of the Program EIR. However, the Workgroup requested
Regional Board staff to identify their recommended approach based on an initial review of the
five alternatives. Central Valley Water Board staff accommodated that request and developed
a “straw proposal,” which was composed of elements and ideas from the five alternatives.

- Staff met several times with members of the Workgroup to discuss the straw proposal from

January through May 2010. Based on feedback from the stakeholders and further evaluation
of legal requirements, Board staff modified the straw proposal in developing its Recommended
Program Alternative, which was included and evaluated in the Draft PEIR as Appendix A.

The Draft PEIR was released in July 2010. Staff provided a 60-day period for the submittal of
written comments on the Draft PEIR. In September 2010, Board staff held public workshops

in Tulare, Modesto, Rancho Cordova, and Chico to describe the Draft PEIR and receive public |
input. In addition, staff held several informal meetings with interested parties during the
comment period. The public review process generated 145 comment letters with over 1,100
individual comments.

" A number of the petitioners were Workgroup members and participated consistently throughout the process.
The California Sportfishing Protection Alliance participated in an initial organrzatronal meeting (December 2008),
but did not attend subsequent meetings.
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Numerous written comments requested clarification or further description of the recommended
program alternative. In response to those comments, Central Valley Water Board staff
developed a draft paper to provide staff's conceptual ideas based on the alternatives
presented in the PEIR on how to regulate irrigated land moving forward. This draft paper was
referred to as the Long-Term Framework Staff's intent was to seek input, feedback and
direction from the Board on their conceptual thoughts. Copies of the draft paper were
provided to the stakeholder group for their review and comments. Although the conceptual
ideas presented in the Framework would not have been binding on ‘staff, in an effort to give
some level of assurance to the stakeholder group, staff believed a resolution by the Board
agreeing to the general concept would be appropriate. Staff scheduled an agenda item for the
Board to consider adoption of Framework resolution on the sameday it would oon3|der a
resolution oertlfylng the Final PEIR '

The final Program EIR was certified by the Board at its Aprll 2011 meeting. The Board
satisfied the conditions of the stipulated Judgment when it considered and certified the
‘ Program EIR atits 7 Aprll 2011 meetlng :

" At the same 7 April 2011 meeting, the Central Valley Water Board opened a new hearing and
proceeded to consider the proposed Framework resolution. After hearing comments critical of
the proposed resolution and after discovering the stakeholders’ confusion regarding the intent
and purpose of the draft document and applicability of CEQA to the Board’s action, the Board
decided not to adopt the resolution. Instead, the Board directed staff to begin developing draft
orders and to report back for further direction at the next Board meeting. Petitioners refer to
the draft resolution as the “Long Term Framework.” This implies that the Board took final -
action on the proposed resolution. However, since staff's proposed resolution was never
adopted by the Board, there is no adopted “Long-Term Framework.” '

Shon‘-Term Renewal of 2006 Coalition Group Wa/ver

At its June 2011 meeting, the Central Valley Water Board renewed the Coalition Group
conditional waiver for two years and directed staff to begin developing orders to address
discharges to groundwater and surface water from irrigated lands. |dentifying the waiver
renewal as a CEQA “project,” the Board relied upon the Program EIR for the associated
environmental analysis, acknowledging the potential adverse environmental impacts
associated with continuation of the Coalition Group conditional waiver. The PEIR identified a
number of practices implemented by growers that could result in potential impacts, if not -
‘mitigated. Renewal of the 2006 Coalition Group conditional wa|ver in June 2011 included
addltlonal prowsrons to mrtrgate those identified potential rmpaots :

Beoause the Board relied upon the Program EIR for the environmental analysis for the waiver
renewal and issued a notice of determination acknowledging that fact, the Petitioners are
entitled to challenge the Program EIR under CEQA. Specifically; Public Resources Code -
section 21167(c) allows a lawsuit challenging the adequacy of an environmental impact report
within 30 days of a lead agency’s filing of a notice of determination. Before it can file such a
lawsuit, however, a litigant must file a water quality petition with the State Water Resources

® See Central Valley Water Board 7 April 2011 Board Meeting agenda, item 7.
® See Resolution No. R5-2011-0032, Short-Term Renewal of Coalition Group Conditional Waiver of Waste
Discharge Requirements for Discharges from [rrigated Lands, Attachment B [AR Part 1, Volume 39, Index 43].
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Control Board.'® For this reason, the petitions oontaln numerous contentions challenging the
adequacy of the underlying Program EIR.

RESPONSE TO PETITION A- 2173(a)
PETITION OF CALIFORNIA SPORTFISHING PROTECTION ALLIANCE AND CALIFORNIA
WATER IMPACT NETWORK (“Enwronmental Group Petitioners” or “Environmental

Groups”)

The Environmehtal Group Petri'trioners' ‘rha:ke’the"follloz\rviri:g‘:o’ohvientiori's:"'W: R

A1

A2.

A3,

CA

Cz2

c3

C4

C5

C.6

C.7

C.8

C.9

Renewing the existing waiver program for two more years is inconsistent with the

State’s Antidegradation Policy.

Renewing the existing waiver for two more years violates the Nonpoint Source Po.lioy
(NPS Policy).

Renewing the existing waiver program for two more years is inconsistent with the public’

‘interest and Water Code § 13269.

The renewed waiver is JnoonSistent with the State’s Antidegradation Policy and water
quality objectives because it fails to address ground water pollution.

General purposes and standards urrder CEQA

The PEIR fails to include a stable project desorlptlon - |ndeed no proposed prOJeot is

- included.

The objectives borrowed from the stakeholder process attempt to lend support to

‘purported benefits of elements of Alternative 1 — including its regional planning basis

and lack of farm specific information of any sort — which are its main faults.
The PEIR fails to identify the superior alternative.

The PEIR does not provide meaningful comparative analysis of the selected «
alternatives because the assumption that all five alternatives would be equally effective

at implementing BPTC and achieving standards is unsupported by any evidence. -

The Regional Board may not approve four out of fiv‘e-of the proferred [sic] alternatives
because they would conflict with other laws, i.e. Porter-Cologne.

The PEIR fails to consider a reasonable range of alternatives because most of the
alternatives are weighted down with components that render them ineffective.

The PEIR ignored CSPA’s and others’ sooplng comments.

The PEIR overlooks a number of |mportant S|gn|ﬂoant impacts.

"0 Water Code § 13330, subd. (c).
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C.10 The PEIR’s analysis of many key potential impacts and the alternatlves proposed
mitigations are not supported by substantial evidence.

Be(ow are responses to these contentions, which are labeled as “Environmental Groups’
Contentions” to differentiate from the other petition. To the extent the contentions address -
alleged deficiencies in the Program EIR, the responses below summarize and supplement the
responses to public comments already included in the Final Program EIR, which is hereby
incorporated by reference. For ease of review, each contention is summarlzed in italics in the
beginning of each response.

Respo‘nsé 'to'Envi"ronme‘ntaI Groups’ Contention A.1

Renewing the existing waiver program for two more years is Inconsistent with the State’s
Antidegradation Policy - ‘

Central Valley Water Board staff agrees that discharges of waste above water quality
standards or above background conditions that cause pollution are not to the maximum benefit
of the people of the state. The Conditional Waiver, however, does not authorize discharges of
waste from agricultural lands that (1) are above water quality standards, (2) cause - :
exceedances of water quality standards in receiving waters, (3) affect beneficial uses, or (4)
cause nuisance. The Conditional Waiver explicitly prohibits such discharges. [t also requires
Coalition Groups and/or dischargers to implement management practices to protect the waters
of the state.

The Conditional Waiver does not violate State Water Board Resolution 68-16 because it does
not authorize the degradation of any high quality waters. The Water Code authorizes, and the
State Water Board’s Policy for Implementation and Enforcement of the Nonpoint Source
Pollution Control Program (NPS Policy) affirms, the use of conditional waivers to address non-
point source pollution. It is not a violation of the Water Code to allow conditional waivers of
waste discharge requirements. Water Code section 13269 does not limit conditional waivers
to insubstantial discharges of waste. Many water bodies have been listed as impaired
pursuant to Clean Water Act section 303(d). As stated in finding 23 of the Conditional Walver
such impaired water bodies are not high quality waters with respect to those constituents :
within the meaning of Resolution 68-16, and it is not necessary for a regional water board to
conduct an anti-degradation analysis for those waters. The Conditional Waiver does not -
authorize further degradation of such waters — it seeks to improve the quality of those waters.

With respect to surface water discharges to high quality waters, the Conditional Waiver does
not allow further degradation. Instead, the Conditional Waiver requires compliance with water
quality standards, protection of beneficial uses, and prevention of nuisance. In addition,
Provision C.2 of Attachment B of the Conditional Waiver requires Coalition Groups and/or
Dischargers to implement management practices to achieve best practicable treatment or
control that will reduce wastes in the discharges to the extent feasible and that will achieve
compliance with applicable water quality standards, protect the beneficial uses of waters of the
State, and prevent nuisance. This requirement applies regardless of whether the receiving -
water is high quality or not. This approach is similar to waste discharge requirements that
require compliance with water quality standards and implementation of best practicable
treatment or control (BPTC). :
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The Central Valley Water Board concurs that more information on the types of practices being
implemented, their effectiveness, and whether they achieve BPTC will help advance the
irrigated lands regulatory program. In developing new WDRSs to regulate discharges from
irrigated agriculture, the Board will be improving its efforts to collect information on
management practices and their effectiveness. With that said, the Conditional Waiver
continues to require submittal of relevant and important information about management
- practice implementation. Had the Board allowed the 2006 Conditional Waiver to lapse before
adoption of new general WDRSs, it would have set back its information collection efforts
significantly. I

Even assuming arguendo that the waiver will authorize some degradation, any such
degradation would not go beyond any levels previously authorized by the 2006 Conditional
Waiver. If a decline in water quality was permitted consistent with state antidegradation
policies, the most recent water quality resulting from the permitted action constltutes the
relevant baseline for determination of whether the water body is high quahty ' To the extent
“that the Environmental Groups seek an analysis of a claim that the 2006 Conditional Waiver
authorized degradation of high quality waters in V|olat|on of State Water Board Resolution 68-
16, that argument is barred by the statute of limitations."

" Response to Environmental Groups’ Contention A.2

Renewing the existing waiver program for fwo more years violates the
NPS Policy. :

The Conditional Waiver does not violate the NPS Policy with respect to discharge from
~ irrigated lands to surface waters. The Conditional Waiver contains conditions or findings that
address the five key elements of the NPS Policy. Consistent with Element 1 (purpose of
nonpoint source program), the Conditional Waiver explicitly requires compliance with water
quality standards, protection of beneficial uses, and prevention of pollution or nuisance.

- Consistent with Element 2 (description of management practices), the Conditional Waiver
requires implementation of management practices to comply with water quality standards;
protect beneficial uses, and prevent pollution or nuisance. The Conditional Waiver requires
Coalition Groups and/or dischargers to submit management plans that specifically identify the
management practices used, as directed by the Executive Officer. Coalition Groups and/or

-Dischargers must describe and implement management practices consistent with Element 2.
This requirement, carried over from 2006 waiver, has provided the Board with significant-
evidence of management practice implementation and improvements in water quality (see
discussion in Background section).

Element 3 (time schedule and rhilestones) recognizes that it m'ay‘ take time to.achieve water
quality standards and that various processes may be needed. The Conditional Waiver
requires all Coalition Groups and dischargers to implement management practices to achieve

" See, e.g., State Water Board Order WQ 2009-0007, at p. 12.
? As mentioned in the Background section of this response, the Central Valley Water Board satlsf‘ed the
conditions to stipulated judgment resulting from the Environmental Petitioners’ challenge to the 20068 Conditional
Waiver when it considered an certified the PEIR in April 2011. Any further challenges to the 2008 Conditional
Waiver are barred by Water Code section 13330.
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compliance with water quality standards. A general time schedule for compliance is not
included in the Conditional Waiver. However, where management plans are required, such -
management plans must include time schedules to achieve compliance with water quality
standards. Monitoring and reporting are required on a set time schedule, and management
plans are required as directed by the Executive Officer as water quality problems are
identified. In addition, the Conditional Waiver requirés management plans to be submitted
whenever there is more than one exceedance of a water quality standard in three years,
unless the Executive Officer determlnes that the exceedance is not likely to be remedied or
addressed by a management plan ® No one time schedule would be applicable to all water
quality problems associated with irrigated agriculture.

Consistent with Element 4 (feedback mechanisms), the Conditional Waiver requires
monitoring and reporting, and these reports are available to the public and posted on the
Central Valley Water Board's website. The monitoring measures, protocols, and associated
frequencies are all specified in the Monitoring and Reporting Program for Coalition Groups or
are contained in Coalition specific MRP orders. The Board frequently holds and will continue -
to hold meetings to obtain updates and provide an opportunity for public review and comment.
The Central Valley Water Board's Executive Officer’s report has a special sectron on the:
Irrigated Lands Regulatory Program, which provides the Board and public with frequent
updates on activities related to implementation of the program. Finally, as mentioned in
regards to Element 2, the Conditional Waiver requires reporting of management practice
implementation and corresponding improvements in water quality. While there are
opportunities for this process to be improved, the current requirements have resulted in
important steps forward, and will continue to do so until the discharges are transitioned from
the Conditional Waiver to coverage under WDRs.

Consistent with Element 5, the Conditional Waiver makes clear the enforcement mechanlsms,
including termination of the Condltlonal Waiver and/or termination of coalition group
authorization. As described in the Background section, ante, the Board has also taken ‘
enforcement action in a number of instances. The Regional Board may consider other options
to assure implementation of the NPS Policy. : -

Response to Environmental Groups’ Contention A.3"

Renewing the Existing Waiver Program for Two More Years is Inconsistent
with-the Public Interest and Water Code. § 1 3269 : v
tis not always clear what is in the best |nterest of the public, but it is clearly NOT in the best
interest of the public to stop regulating and monitoring dlscharges to surface waters from

5 million acres of Central Valley irrigated agrlculture

Water Code section 13269 authorizes regional water quality control boards to waive waste
discharge requirements if such waiver is in the public interest. The statute does not define
what is in the public interest. The Central Valley Water Board considered the goals of the

" See Resolution No. R5-2011-0032, Short-Term Renewal of Coalition Group Conditional Waiver of Waste -
Discharge Requirements for Discharges from Irrigated Lands [AR Part1 Volume 39, Index 43], Attachment B,
* condition B.7.
' To the extent that Contention A.3 duplicates Contentions A.1 and A.2, the Central Valley Water Board does not
repeat its responses to those contentions here. Instead, it incorporates those responses by reference.
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Water Code and the\interests of the public, including environmental and discharger interests.
In finding 12 of the Conditional Waiver, the Board made a finding that a short-term renewal of
the Conditional Waiver is in the public interest. In explaining the basis for the finding, the

‘Board stressed that an interim continuation of the current regulatory program would minimize

the disruption that would have resulted had it let the 2006 Conditional Waiver expire before
the new WDRs were in place. It also explained that renewing the waiver would maximize the
resources available to develop the new WDRs. It then provided seven additional reasons for
making the public interest flndlng In renewing the Condltlonal Waiver, the Board found that
it would take up to two years to finalize the new orders." Whlle it may take up to two years or
Ionger to finalize all of the orders, the Central Valley Water Board minimized the reach of the
extension by automatically excludlng dischargers from Conditional Waiver coverage as each
replacement WDR is adopted.”

Petitioners contend that renewal of the Conditional Waiver is not in the public interest because
the Conditional Waiver does not protect water quality. In doing so, it argues that the current
program has not been effective, and has been unenforceable. It also points to conclusions
made by the Central Coast Regional Water Board staff about the efficacy of its program.

While further improvemehts to the irrigated lands regulatory program are warranted and will be

made, the Central Valley Water Board largely objects to these characterizations. Statements
made by the staff of the Central Coast Water Board about the effectiveness of its irrigated

lands conditional waiver are not germane to the instant petition. Nevertheless, the Central

Valley Water Board notes that the Central Coast Water Board has renewed |ts existing waiver
twice subsequent to issuance of the preliminary staff report ® It has done so while staff
continues to develop proposed revisions to its irrigated lands regulatory program. The Central
Coast Water Board took this approach, which is similar to that taken by the Central Valley

. Water Board, despite the staff report’s critical review of the existing chditioneI waiver.

In regards to the enforceability and efficacy of the current program, the Conditional Waiver
requires dischargers to comply with water quality standards and to implement management
practices. In addition, the Executive Officer may request a management plan at any time and
that management plan must, among other things, evaluate the effectiveness of existing

¥ Resolution No. R5-2011-0032, Short-Term Renewal of Coalition Group Conditional Waiver of Waste Discharge
Requirements for Discharges from Irrigated Lands [AR Part 1, Volume 38, Index 43], finding 12. Those reasons
include, but are not limited to, findings that the Conditional Waiver complies with Water Code section 13268,
requires compliance with water quality standards for surface water discharges, includes conditions intended to
reduce and preverit pollution and nuisance and protect beneficial uses, optimizes the use of staff resources,
and provides regulatory flexibility through partrmpatlon in Coalition Groups.

18 - Id. at finding 6.
” Please note that subsequent to the June 2011 hearing, Board staff have distributed a revised schedule for
completing all of the proposed general WDRs that would result in the final general WDR being completed after
30 June 2011. The revised schedule reflects an additional process step to allow for interested parties to

. informally comment on an administrative draft. Should additional time be required beyond the expiration date,
Board staff would request an extension of the Conditional Waiver only for those geographic areas not covered
by a general WDR.

"® Resolution No. R5-2011-0032, Short-Term Renewal of Coahtlon Group Conditional Waiver of Waste D|scharge
Requirements for Discharges from Irrigated Lands [AR Part 1, Volume 39, Index 43], at finding 48 (*The

- . Conditional Waiver does not apply to discharges of waste that are reguiated under another Conditional Waiver,
individual WDRs or general WDRs.”).

* Order No. R3-2010-0040 (July 8, 2010): Executive Officer Order No. R3-2011-0208 (March 28, 2011) [AR part
1, Voiume 32, Index 5 and AR Part 1, Volume 38, Index 58.
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management practices in achieving applicable water quality standards; propose a time
schedule to implement the plan and achieve water quality standards; identify additional
actions, including different or additional management practices or education outreach that the
Coalition Group and/or its participants propose to implement to achieve applicable water -
quality standards; and |dent|fy how the effectiveness of those addltronal actions will be '
evaluated.

To date, there has been substantial progress in documenting management practice
implementation and improvements in water quality. The Board has followed a typical process
-for addressmg water quality problems - 1) monitoring and data collection; 2) assessment of -
data; 3) development of plans to address identified problems; 4) implementation; and 5)
evaluation. As discussed in the Background section, ante, the monitoring, assessment, and
planning processes have resulted in the collection of hundreds of thousands of water quality
data and the development of plans addressing over 500 parameter/water body oombinations.

Ensuring oompllanoe when addressing a Iarge group of dlsohargers is a significant task,
whether using a conditional waiver approach or using general waste discharge requirements.
An example is the General Industrial Stormwater Permit Program, which took many years to
achieve a high percentage of compliance. The Industrial Stormwater Program addresses
about 2,500 sites. There are over seven million acres of irrigatéd lands in the Central Valley,
which rnvolves tens of thousands of parcels and more than 30,000 owners or operators. The
Cenitral Valley Water Board is using a conditional waiver as the regulatory tool as an interim-
program due to the unprecedented large-scale nature of the long-term program This
approach is consistent wrth and reoommended in the NPS Policy.

The Regional Board is following the iterative approaoh set forth in the renewed Conditional
Waiver, which is similar to the Municipal Stormwater Program. When an exceedance of
standards is identified based on monitoring data, a report must be submitted to the Board
within five business days describing the actions to be taken to address the exceedance.
Whenever there is more than one exceedance of a water quality standard in th'reezyears the:
Coalition Groups must propose management plans for Executive Officer approval.”” The -
Coalition Groups are required to report annually on their progress in implementing the
managemeznt plans, the effeotlveness of the management practices, and reV|se the plans, if
necessary.

-The management plans-have been approved relatively recently (late 200‘8/early‘2009)> and
progress on management plan implementation is reported annually. However, there is some
evidence of improvement even at these early stages. The East-side San Joaquin water quality
coalition has conducted dozens of on farm interviews and surveys of growers in watersheds
with identified water quality problems. Receiving water data collected from those watersheds
suggests the frequency of exceedances is decreasing. In the Sacramento Valley, farmers in
El Dorado and Napa counties participated in a pilot program to document management
practice implementation in exchange for reduced monitoring. Over 95% of the Coalition -

% See Resolution No. R5-2011-0032, Short-Term Renewal of Coalition Group Conditional Waiver of Waste
Discharge Requirements for Discharges from Irrigated Lands [AR Part 1, Volume 39, Index.43], Attachment B,
condition B.7.

! See Conditional Waiver, Resolution No. R5-2011-0032, Short-Term Renewal of Coalition Group Conditionall
Waiver of Waste Discharge Requirements for Discharges from Irrigated Lands [AR Part 1, Volume 39 Index
43] Attachment B, condition B.6.



- James Herink _ | - -15- B 14 September 2011

members in each county participated and the Coalition has begun the process of on-farm
-verification of management practice implementation. The rice coalition took early action based
on increasing levels of propanil to develop a management plan, although the trigger for
requiring a management plan (two exceedances in a three year period) had not been reached.
The first year of follow-up monitoring suggests that propanil levels in receiving waters have
stabilized or decreased. A number of the problems that the Petitioners cite have, in a number
of instances been shown to not have an irrigated agricultural source. Management plans for
the Rice Coalition, Goose Lake Coallition, and Sacramento Valley Water Quality Coalition have

been deemed complete after the approprlate studies and information were provided to the
Regional Board (see Background section of this response).

In summary, the use of a conditional waiver in this circumstance does not violate section
13269 or the policies of the State Water Board, which specifically contemplate the use of
conditional waivers for nonpoint source discharges. As properly found by the Board, the
temporary renewal of the 2006 Conditional Waiver is in the public interest because lt
preserves the status quo only as necessary to transition dischargers into the fong term
regulatory program as it comes online. Again, it is clearly NOT in the public interest to allow
regulation of irrigated agriculture to lapse until the General WDRs are adopted.

Response to Environmental Groups’ Contention B.

The renewed waiver is inconsistent with the State’s Antidegradation Policy and Water quality
objectives because it fails to address ground water pollution.

The Environmental Groups do not provide any legal argument in support of their contention
that the renewed Conditional Waiver, because it fails to address groundwater discharges, is
inconsistent with the State’s Antidegradation Policy and water quality objectives. With that
said, Central Valley Water Board staff agrees that groundwater is an extremely important
resource in the Central Valley. As a new and complex regulatory program involving millions of
acres and thousands of surface water bodies, the Board chose in 2003 to prioritize its
regulatory efforts and begin the regulation of discharges of waste from irrigated lands to
surface water. The Board has directed staff to develop new WDRs over the next two years
that regulate groundwater. The directive was memorlallzed at the waiver hearing and in the
board members’ agenda package for the waiver renewal.?? This directive was noted by two
Board members during an informational item discussed by the Board immediately before the
hearing on the waiver renewal. 2

In summary, the Central Valley Water Board is in the midst of devéloping orders that will make
improvements in its surface water quality efforts and will broadly regulate discharge from

2 The summary of the proposed resolution was posted on the website as included in the board members’ agenda
package. That summary clearly indicated that the WDRs to be adopted over the next 24 months will regulate
groundwater. See June 9, 2011 Agenda ltem 10, Buff Sheet - Consideration of a Resolution Approving a Short-
term renewal of the Coalition Group Conditional Waiver of WDRs [AR Part 1, Volume 39, Index 23], at p. 1 (“At

- its April 2011 meeting, the Board directed staff to begin developing orders to address discharges from irrigated
lands to groundwater and surface water.”) At the hearing on the waiver renewal, staff reminded the board that
it has been directed by the board to develop WDRs over the next 24 months to regulate both groundwater and
surface water discharges. See June 9, 2011 Agenda ltem 10 audio recording [AR Part 1, Volume 39, Index 35]
at minute 72.

2 See June 9, 2011 Agenda Item 9 audio recording [AR Part 1, Voiume 39, Index 35}, at minute 59.
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irrigated lands to groundwater for the first time. Petitioners’ suggestion that the State Water
Board should rescind the Central Valley Water Board's current surface water qualrty proteotlon
- efforts would impair the Regional Board's ability to regulate ongoing agricultural activities
during development of the new orders. This setback would not move the Central Valley Water
Board any closer to addressing groundwater pollution in the regron nor would it reduce the
tlme the Regional Board needs to develop the new orders.

E'nvironmental Groups Contention C.1
General purposes and standards under CEQA

Response to Environmental Groups’ Contention C.1

Since this section does not include any specific oontentlons the Central Valley Water Board
does not provrde a response to Contention C.1.

Response to Environmental Groups Contention'C.2
The PEIR fails fo /nclude a stable project description — /ndeed no proposed project is
included.

Petitioners contend that the PEIR lacks a project description. The Central Valley Water Board
disagrees. The PEIR contains a project description in section 2 of the Draft PEIR which is
expanded upon in section 3 of the Draft PEIR. The Central Valley Water Board complied with
CEQA’s specific requirements for a pro;eot description as detailed further below Because of
the programmatlo nature of PEIR, the “project description” is framed as a “program
description.” “ Broadly, it is important to recognize that the PEIR is an analysis of a complex
and expansive program, not a discrete single project, and the “program description” is
therefore by neoessrty less speolflo and detalled than it would be in a project EIR

Petrtloners assertlon the PEIR did not molude a projeot desorlptlon is belied by the faot that
the PEIR included a project description that meets the requirements of CEQA Guideline 15124
and related case law. As required by CEQA Guideline 15124(a), Chapter 2.3 of the Draft
PEIR described the precise location and boundaries of the program and was accompanied by
" detailed maps. Chapters 2.4 and 2.5 of the Draft PEIR contain the clear statement of program
objectives and purpose described by CEQA Guideline 15124(b). As mentioned in the
Background section of this response, the Central Valley Water Board developed the program
goals and objectives with the Stakeholder Advisory Workgroup through an extensive and.. _ ;
inclusive process. As required by CEQA Guideline 15124(d), the Draft PEIR discloses the
intended uses of the PEIR in Chapters 2.4.2 and 2.4.3. R -

Pursuant to CEQA Guideline 15124(c), the Draft PEIR provides a “general description of the
project’s technical, economic, and environmental characteristics” in Chapter 2 and expands
upon this general description in Chapter 3, which is entitied “Program Description.” As the text
makes explicit, project descriptions may be general. The court in Dry Creek Citizens Coalition
v. County of Tulare (1999) 70 Cal.App.4th 20, has interpreted this guideline to mean that
project descriptions must describe the main features of a project, “rather than the details or

24 Although CEQA does expressly say so, the “program’ referenced in CEQA Guidelines section 15168 “is itself a
‘project.” Stanisfaus Natural Heritage Project v. County of Stanislaus (1998) 48 Cal. App.4th 182, 201.
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particulars.”z‘r’_ A general project description also helps accomplish one of the stated
advantages of PEIRSs, which is to “allow the Lead Agency to consider broad policy alternatives
and programmatic mltlgatron measures at an early time when the agency has greater flexibility
to deal with basic problems or cumulative impacts.”® A project description is sufficient if it
provides decision makers with information which enables them to make a decision which
ultimately must take account of environmental consequences

As stated above, because of the programmatic nature of the PEIR, the project descrlptlon is
by necessity less specific than for a discrete project. Nevertheless ‘the program’s technical,”
economic, and environmental characteristics are provided in greater detail in discussions of
the proposed alternatlves CEQA did not require the Central Valley Water Board to identify a
preferred prOJect instead, the Board described the program as one of the five project
alternatives ldentlfled in the Draft PEIR, or a staff recommended program alternative
comprised of elements from the project alternatives.”® The project alternatives are described
in Chapter 3 of the Draft EIR, including a reference to a staff proposed project alternative
described in Appendix A of the Draft EIR.*

The project description meets the requirements of CEQA. While project descriptions,
especially PEIR program descriptions may be general and need not include the details or
particulars, Chapter 3 includes details that go beyond the requirements of Guideline 15124(c).
In that Chapter the PEIR includes details of the “no project alternative” and four project

alternatives.*’ This description and listing of a range of alternatives, combined with the other

information in the PEIR, will enable the Board members to seIect an action based on h|s or her

: understandrng of the alternatives.

- The cases cited by Petitioners do not support their contention that the project description was

absent or inadequate. As a preliminary matter, the cited cases concern project rather than
program EIRs. Further, even if relevant to a programmatic EIR, the cases do not support
Petitioners’ argument. County of Inyo v. City of Los Angeles (1977) 71 Cal. App. 185,
concerned an internally inconsistent EIR that conflicted with itself in'describing the effect of the
proposed project. The cited section of Sacramento OId City Assn. v. City Council (1991) 229
Cal. App. 3d 1011, considered the plaintiffs’ contention that the EIR’s project description was
improperly segmented. Since the Petitioners do not claim that the project description was
internally inconsistent or improperly segmented, the cases do not speak to the adequacy of
the PEIR’s project description.

% Dry Creek Citizens Coalition v. County of Tulare (1999) 70 Cal.App.4th 20, 28. See also, CEQA Guideline
section 15124 (stating that project descriptions “should not supply extensive detail beyond that needed for
evaluation and review of the environmental impact.”)

% CEQA Guideline section 15168, subd. (b)(4).

27 Dry Creek Citizens Coalition v. County of Tulare (1999) 70 Cal.App.4th 20, 26; see also CEQA Guideline section

15124,

%% See Response to Agrrcultural Groups contention'C.9.

% See Draft PEIR [AR Part 1, Volume 32, Index 57], section 1.4, at p. 1-3.

% See Draft PEIR [AR Part 1, Volume 32, Index 57], Chapter 3. -

8 Appendix A of the PEIR provrdes extensive details of the recommended program alternative (Alternative 8).
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'Response to Environmental Groups’ Contention C.3°

The objectives borrowed from the stakeholder process attempt to lend support to purported
benefits of elements of Alternative 1 — including its regional plann/ng basis and Iack of farm
speC/f/c /nformaz‘/on of any sort — which are /z‘s main faulz‘s :

The Long-term ILRP goals and objectives were developed and adopted through consensusEy
the Stakeholder Advisory Workgroup. Considered together, the goals and objectlves provide
a balanced approach to evaluating Long-term ILRP aIternatlves

The Draft PEIR, at Appendix A, evaluated whether each of the alternatives was consistent with
the program goals and objectives, California Water Code, NPS Policy, and Antidegradation
requirements. This evaluation consldered protection of benefIC|aI uses, state policy, costs

and environmental lmpacts

In general, the California Water Code requires that, in developing waivers/WDRs, the Board -
implement Basin Plan requirements, consider past/present/probable future beneficial uses to
be protected, the water quality objectives reasonably required for that purpose, other waste
discharges, the need to prevent nuisance, environmental characteristics and available water
quality, water quiality conditions that could reasonably be achieved through the coordinated
control of all factors that affect water quality in the area, economic considerations, the need to
develop housing in the region, and the need to develop and use recycled water (Water Code
sections 13263, 13269, and 13241). In addition, the California Water Code requires that costs
‘be considered in the development of any new water quality control program for agriculture
(Water Code section 13141). The goals and objectives are consistent with the requirements of
the California Water Code—to consider other factors in the development of regulatory
requirements, while ensuring those requirements will result in protection of water quality.

"a. Contention: Ttie project’s objective to restore or maintain “appropriate” E
beneficial uses qualifies the Regional Board s duty to malntaln all emstmg
or designated beneficial uses. ‘

In response to the Environmental Groups’ written comments on the Draft EIR, the Central =
Valley Water Board revised language for the Final PEIR to clarify Objective 1. Objective 1 in
the Final PEIR reads: “Restore and/or maintain applicable beneficial uses established in
Central Valley Water Board water quallty control plans by ensuring that all state waters meet:
applicable water quality objectives.” 2 Of course, the Central Valley Water Board maintains

the independent authority to revise water quality objectives and/or beneficial uses through the
basin planning process, but nothing in the PEIR affects that existing authority.

b. Contention: The objective to encourage implementation of BMPs is :
inconsistent with Resolution No. 86-16’s [sic] duty that the Regional Board
ensure implementation of all best practicable control technologies (BPTC).

The second program goal to “Encourage implemenz‘az‘ion of management practices that
improve water quality in keeping with the first objective...” (Draft PEIR, page 1-2) is intended
to encourage operators to implement practices that would minimize their waste discharge.

%2 See Final PEIR [AR Part 1, Volume 38, index 80], Chapter 4, Revisions ta the Draft Program Envnronmental
Impact Report, page 4- 25
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This objective must be considered along with the other goals and. objectives. The concern that
this objective diminishes the Central Valley Water Board’'s mandate to establish requirements
that implement or be consistent with water quality control plans is not supported con3|der|ng
the following objective: -

Objective 1: “Restore and/ or maintain applicable beneficial uses established in
Central Valley Water Board Water Quality Control Plans by ensuring that all
- - -state waters within the Central Valley meet applicable water quality objectives.”

The second program goal does not supplant or supersede Objective 1. Because of that,
nothing in Goal 2 of the Final PEIR could justify relaxation of a requirement to implement best
practicable control technologies if required by the Central Valley Water Board pursuant to
State Water Board Resolution 68-16.% Accordingly, nothing in the listing of goals and .
objectives for the long- term program improperly forecloses the consideration of legally feasible
alternatives.

c. Contention: The objective to provide incentives to minimize waste _
discharges cannot be construed to allow less monltorlng without any proof
that waste discharges have been minimized.

The objective to “Provide incentives for agricultural operations to minimize waste discharge to -
state waters from their operations,” is intended to encourage operators to minimize waste
discharges. This objective is considered along with the other goals and objectives. The
concern that essential water quality protection and monitoring would be traded as-incentives to
minimize waste discharge is not supported, considering Goal 2 and Objective 1 require that
waste discharge that could affect the quallty of state waters be minimized and that all
applicable beneficial uses be protected Accordingly, nothing in the listing of goals and
- - objectives for the long-term program improperly forecloses the conS|deratlon of legally feasible
alternatives. :

d. Contention: If the objective to coordinate with other regional programs
means to mimic the regional scope of other ineffective pollution control
programs, then this objective is inconsistent with thie other three
objectives.

The Petitioners’ comment that regional efforts have been ineffective lacks specificity. With
that said, the program goals and objectives were developed and adopted, through consensus,
by an inclusive Stakeholder Advisory Workgroup: process. Objective 5 requires that the Long-
term ILRP promote coordination with other programs associated with irrigated agrlculture
Nothing in this objective is inconsistent with the Porter- Cologne Water Quality Control Act.

Irrigated agriculture operations are nonpoint sources. Many of the water quality concerns
facing irrigated agriculture have multiple sources that may only be effectively controlled
through a combined effort. Examples include nitrate sources from irrigated agriculture, dairies,
septic systems, and municipalities; pesticides from cities, golf courses, and irrigated

% The Final PEIR included a programmatic discussion on how Resolution 68-16 and related policies may apply {o
the orders comprising the long-term program.. The propriety of that discussion is addressed in response to
Environmental Groups Contention C.6, post.

34 - Draft PEIR [AR Part 1, Volume 32, Index 57], Chapter 1, Summary, page 1-2,

% See Draft PEIR [AR Part 1, Volume 32, Index 57], Appendix A, page 103.
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agrrculture Coordination with other programs ina watershed -based model should famhtate
coordination with other waste control programs. ‘

Response to Environmental Groups’ Contention C.4
The PEIR fails to identify the environmentally superior altemative.

- The CEQA Guidelines at Section 15126.6(e) (2) does not necessarily require that an .
environmentally superior alternative be identified in every Draft EIR. Section 15126.6(e)(2) of
the Guidelines applies exclusively to the description of the “no project” altemative. That
'section states that “If the environmentally superior alternative is the ‘no project ‘alternative, the
'EIR shall also identify an environmentally superior alternative among the other alternatives.”
Here, the “no project” alternative for the long-term program would not be the environmentaily
superior alternative because it does not include a groundwater component with the opportunity
to improve groundwater quality. Therefore, in this instance, there is no requirement under
CEQA to identify an environmentally superior alternative. Nonetheless, the environmental
effects of the project alternatives are clearly compared in Table 1-1 beginning on page 1-10 of
the Draft PEIR, thus providing sufficient information to the public and to the Regional Board to
determine which alternative wouid result in feweradverse environmental'effects.

Response to Environmental Groups’ Contention C.5

The PEIR does not provide meaningful comparative analysis of the selected a/z‘ernaz‘/ves ‘
because the assumption that all five alternatives would be equally effective at. /mplemenz‘/ng
BPTC and achieving standards is unsupported by any ewdence

The overarching focus and intent of the Long-term ILRP is to malntain and improve water ,
quality. The program alternatives are expected to have largely beneficial effects to the
physical environment.- The project analyzed in the PEIR does not compare agricultural
operations in the Central Valley to a theoretical baseline without any agrlcultural operations.
Rather, existing agrlcultural operations are part of the basellne of the anaIyS|s %

The Long-term ILRP alternatives include a number of man'agement‘ and eventual regulatory
actions that are designed to identify and reduce the adverse effects of runoff or percolation of
water from irrigated agriculture. The anticipated effects of all alternatives are beneficial to
water quality, including groundwater, in that none of the six alternatives will worsen water
quality. CEQA directs government agencies to disclose to the public the adverse effects of
their discretionary actions.- Although some EIRs do discuss the relative merits of alternatives,
the focus required by CEQA is on potential negative or adverse effects. The PEIR does not -
discuss in depth the relative degree of likely beneficial impacts of the ILRP alternatives.

From a programmatic level, the Long-term ILRP alternatives are founded on the presumptions
that growers will enact management practices to-meet the Program objectives and the types of
.practices anticipated to be implemented to meet these requirements will not vary across ,
alternatives (except Alternative 1, which does not address discharge to groundwater). Thus,
the alternatives have similar adverse and beneficial physical impacts. While the alternatives'
beneficial effects could vary based on comprehensiveness of monitoring and other factors,

% See Communities For A Better Environment v. South Coast AQMD, (2010) 48 Cal.4th 310, 321-322 (indicating
that the environmental baseline is the environmental conditions existing at the time of the CEQA analysis rather
than hypothetical allowable conditions.).
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CEQA does not require the PEIR to focus on this distinction. The purpose of the CEQA

-analysis is to assist the Central Valley Water Board in selecting a method to achieve the

Program'’s goals with fewer significant adverse environmental lmpacts " The primary
distinctions in the alternatives lie in their implementing mechanisms, costs, and conSIstency
with Central Valley Water Board policy and legal obligations, elements that the Board will
consider in adopting the subsequent orders. Thus, where alternatives result in different
adverse impacts to resources, as in Agriculture Resources, such impacts are described (see,
e.g., Draft PEIR Chapter 5, Section 5.10, Agricultural Resources). -

Response to Environmental Groups’ Contention C.6

- The Regional Board may not approve four out of five of the proferred [s:c] PEIR alternatives

because z‘hey would conflict with other laws, i.e. Porter-Cologne.

a. Contention: The first four alternatives all violate the state’s anti-degfadation
policy.

Nothing in State Water Board Resolution 68-16 required the Central Valley Water Board to
complete its antidegradation analysis before it issues the specific orders that will comprise the
long-term program. To the extent this contention chalienges hypothetical future orders,
therefore, the argument is not ripe for review. To the extent the Environmental Groups are
arguing that none of the alternatives are feasible because they allegedly will VIoIate Resolutlon
68-16, the Regional Board dlsagrees for the following reasons.

: The discussion of the Antidegradation Policy in Appendix A of the PEIR evaluates the Long-

Term ILRP at a programmatic level for consistency with the legal requirements of the Central
Valley Water Board. The antidegradation discussion does not posit that the antidegradation

- policies are triggered simply because the Long-term ILRP will authorize agricultural discharges
to surface and groundwater to continue in some fashion. Rather, the discussion sets forth that
- the ILRP will encompass some discharges with potential to degrade high quality waters and
“therefore the antidegradation policies must be analyzed at a programmatic level. It also
- discusses how, where a receiving water is not “high quality” (e.g. currently degraded), the
- Central Valley Water Board is required under State Water Board precedent to set limitations

more stringent than the objectives set forth in the Basin Plan if it can be shown that those
limitations can be met using “best efforts.” State Water Board Order WQ 81-5; see also State

- Water Board Orders WQ 79-14, WQ 82-5, WQ 2000-07.

Because thevLong-term ILRP will encompass some discharges with potential to degrade high:
quality waters or discharges to waters that are aiready degraded, each order comprising the
Long-term ILRP must meet the provisions of the Antidegradation Policy. Applicable
-antidegradation provisions are described in the Draft PEIR, Appendlx A, Section IV.E, State
Antidegradation Policy. That section; as revised in the Final PEIR*, explains that, at the
programmatic level, the Long-term ILRP will be consistent with Reso_lutlon 68-16 and related
policies by ensuring that:

% See, 6.9., Public Resources Code section 21002.1, subd. (a) ("The purpose of an environmental impact report is
to identify the significant effects on the environment of a project, to identify alternatives to the project, and to
indicate the manner in which those significant effects can be mitigated or avoided.”).

* The final revisions to this section of the Draft PEIR are found in the Flnal PEIR [AR Part 1, Volume 38, index

801, Chapter 4, pp. 4-15 through 4-24.
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e Ata minimum, irrigatedagricultural waste discharges must be addressed in @ manner:
that achieves and maintains water quallty objectlves and benef|c1al uses.

¢ Because it is expected that there may be degradation of some Central Valley hlgh
quality waters receiving irrigated agricultural dlscharges maximum benefit to the people
of the State must be shown. :

« The requirements implementing the Long-term ILRP must result in use of Best
Practicable Treatment or Control (BPTC) where irrigated agricultural waste discharges
may cause water degradation of high quality waters; where waters are already .
degraded, the requirements must result in pollution controls that reflect the “best efforts
approach. - ~

The term BPTC is found in Resolution 68-16 and is not defined in the resolution or the
California Water Code. Promulgated federal technology standards may inform BPTC, but
BPTC is not derived from these standards. * The State Water Board has evaluated what level
of treatment or control is technically achievable using "best efforts” and this approach has
informed the BPTC analysis. (See State Water Board Orders WQ 79-14 and WQ 2000-07.)
Because of the similarity of the BPTC and “best efforts” requirements, it is likely that the
Central Valley Water Board would set a single set of requwements that would apply equally to
high quahty waters and waters that are already degraded

Appendix A of the PEIR lays out a maximum benefit analysis that concludes that continued
waste discharges associated with irrigated agricultural operations that may cause degradation
of high quality waters is, at a programmatic level, consistent with the maximum benefit to the
people of the State. Nevertheless, the PEIR acknowledges that, at the programmatic level, it
is not feasible to conduct a conventional analysis of waste loadings, assimilative capacities,
and socioeconomic concerns to determine consistency with maximum public benefit for every
Central Valley irrigated agricultural waste discharge. Instead, the following programmatic
approach has been developed for practlcally applying antidegradation provustons for a Central
Valley Long-term ILRP:

Implementation of the program must work to achieve site-specific

antidegradation and antidegradation-related requirements through iterative
 implementation of BPTC/ “best efforts” and representative monitoring (i.e., where

monitoring indicates degradation, BPTC would evolve to prevent such

. degradation).

_ ThIS iterative process is shown. graphlcally in Flgure 21 of the Draft PEIR Appendle (see
“ revisions to Figure 21 in Chapter 4, Revisions to the Draft Program Enwronmental Impact
Report, page 4-24 of the Final PEIR) and is intended, over time, to bring all water bodies

* United States Environmental Protection Agency (U.S. EPA) guidance clarifies that the federal antidegradation
policy (40 CFR § 131.12) does not require states to impose controls on nonpoint sources. U.S. EPA believes
that the federal policy “does not require that States adopt or implement best managerent practices for
nonpoint sources prior to allowing point source degradation of a high quality water. However, States that have
adopted nonponnt sotrce controls must assure that such controls are properly implemented before
authorization is granted to allow point source degradation of water quality.” (Water Quality Standards
Haridbook, 2d Ed., § 4.5.) The federal regulation only requires implementation of practices that are “cost-
effective and reasonable.” (/bid.)

4 See Final EIR [AR Part 1, Volume 38, Index 80], Chapter 4, at p. 4-23.
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- accepting agricultural wastes into compliance with water quality objectives (where agriculture

causes or contributes to the exceedance) and evaluate and prevent degradation from
occurring. In Sections IX.A.4 and XI.A.4 of the Draft PEIR, Appendix A, each of the
alternatives is evaluated against the above approach for implementing antidegradation
requirements. In this evaluation, Alternatives 4—6 were found to be fully consistent with
antidegradation provisions. Alternatives 2 and 3 were found to be partially consistent with
antidegradation requirements, and Alternative 1 is not consistent.

The Central Valley Water Board disagrees that farm-specific implementation and monitoring’
are the only ways to meet the requirements of Resolution 68-16. The Draft PEIR, Appendix A
programmatic evaluation adequately analyzes the Long-term ILRP alternatives with respect to
the Antidegradation Policy. Orders developed under the Long-term ILRP will include findings
with regard to the consistency with the Antidegradation Policy.

b. Contention: Alternatives 1 through 4 violate the NPS policy.
The Long-term ILRP would regulate waste discharges from irrigated agricultural lands to state

waters as a nonpoint source program. Accordingly, the Long-term ILRP must meet the
provisions of the NPS Policy. When it issues orders under the ILRP, the Central Valley Water

‘Board must find that it will promote attainment of water quality objectrves The ILRP also must
‘meet the requirements of five key structural elements. The Draft PEIR, Appendix A Sections

IX, Evaluation of Long-Term Program Alternatives, and X|, Evaluation of Recommended Long-
Term lrrigated Lands Regulatory Program, evaluate the consrstency of each of the proposed
alternatives wrth the requirements of the NPS Policy.*’

~ The Draft PEIR, Appendix A evaluation found that Alternatives 1-6 all meet the requireménts

of NPS Policy Key Element 1. This is mainly because the element requires, in part, that the
NPS control implementation program’s ultimate purpose be explicitly stated. The purpose of
the Long-term ILRP is explicitly stated in the ILRP Goals and Objectives and the objectives
include restoring and maintaining appropriate beneficial uses by ensuring that all state waters
meet water quality objectives. As stated in the Goals and Objectives, the ultimate purpose of
alt Long-term ILRP alternatives is the same. Accordingly, all program alternatives are

- consistent with Key Element 1.

In general, NPS Policy Key Element 2 requires that a nonpoint source implementation

~ program include a description of the management practices expected to be implemented to

ensure aftainment of the program’s purpose (i.e., goals and objectives), and the process used
to select and ensure proper implementation of management practices. Successful
implementation of water quality management measures will work toward achieving the goals
and objectives of the Long-term ILRP. The PEIR and Draft ILRP Economics Report discuss
the types of management practices that would likely be implemented for all of the alternatives.
ILRP components that would work to achieve consistency with Key Element 2 include water
quality management plans to protect surface and groundwater and tracking of implemented
management practices. Alternatives 2-6 are consistent with Key Element 2 because they
include requirements to develop surface and groundwater quality management plans and
mechanisms to ensure implementation of management practices (e.g., tracking, inspections).

4" See Draft PEIR [AR Part 1, Volume 32, Index 57], Appendix A, page 107 and 165, respeotively.
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The State Water Board’s NPS Policy describes that: “A first step in the education process
offered by these [nonpoint source] programs' often consists of discharger assessment of their
lands or operations to determine NPS problems, followed by development of a plan to correct
those problems.”? The first step, assessment of lands or operations to determine nonpoint
source problems, can be accomplished by the development of individual-farm water quallty
management plans (FWQMPs) (required under Alternatives 3, 4, and 5). Regional water
quality plans were also considered (Alternatives 1, 2, and 6). One of the features of the
regional plans is for the managers of irrigated agricultural operations to identify the
management practices they are implementing to protect water quality, which would require the
manager to assess his or her operation. Regional water quality management plans can be
used to assess irrigated agricultural operations, provide grower education, and developa -
description of the types of practices that need to be implemented. With appropriate oversight,
both regional and individual water quality plan approaches can be utilized to meet the NPS
Policy requirement of assessing land/operations and planning to correct water quality
problems. Regional management has been selected in the Recommended Program
Alternative (Alternative 6) considering the need to coordinate with other programs, costs, and
the limitations of the Board (e.g., there are an estrmated 7 million acres of land and over

30, OOO potential operations). ‘

If the Central Valley Watet Board determlnes that it is necessary to allow time to achieve water
quality requirements in a nonpoint source program, Key Element 3 requires that the program:-
include a time schedule with quantifiable milestones. In Sections [X.A.3 and XI.A.3 of the
Draft PEIR, Appendix A, Alternatives 2—6 were found to be consistent with Key Element 3
because time schedules would be included in surface and groundwater quality management
plans. Alternative 6 also includes specific time schedules for working to achieve water quallty
objectives in priority areas. Alternative 1 (long-term implementation of Conditional Waiver) is
not consistent with this element because there are recognized exceedances of groundwater
quality objectives (e.g., nitrates), and the alternative would not require groundwater protectlon
requirements or a time schedule for working toward achieving those water quality objeotlves
Petitioners claim that the Central Valley Water Board does not have authority to issue
compliance schedules. The Board has such authority. Should the Board implement the ILRP
through WDRs, California Water Code Section 13263, subdivision (c) explicitly clarifies that
the requirements “may contain a time schedule, subject to revision in the discretion of the
Board.” Shouid the Board opt for conditional waivers, the NPS Policy’s section on time
schedules, which addresses both programs implemented through WDRs and conditional
walvers explloltly aIIows time schedules to be employed where necessary e

Key Element 4 requires that a nonpornt source program include feedback mechanisms so that
the Central Valley Water Board, regulated operations, and the public can determine whether
the program is effective. In Sections IX.A.3 and XI.A.3 of the Draft PEIR, Appendix A (Draft
PEIR, Appendix A), only Alternatives 46 were found to be fully consistent with this element.
This is because these alternatives include surface and groundwater quality monitoring to
provide feedback on whether the ILRP is meeting goals and objectives. Thesé alternatives

“2NPS Policy, at p. 11. :

¥ Since the goals and obJeotrves of the long-term program are to address dlscharges to groundwater and surface
water, there is an inconsistency with the NPS policy in using the Conditional Waiver over the long-term.
However, as discussed in the response to Environmental Groups Contention A2, ante, the short-term renewal
of the Conditional Waiver is consistent with the NPS policy with respect to discharges to surfaoe waters,

“ NPS Policy, at p. 13.
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include two different types of feedback mechanisms. Alternatives 4 and 6 include regional
monitoring, while' Alternative 5 includes individual monitoring. Both individual and regional
monitoring approaches are considered acceptable feedback mechanisms for the Long -term
ILRP (see Draft PEIR, Appendix A, pages 94-95).

Petitioners contend that Alternatives 1 through 4 are inconsistent with Key Element 4 because
they rely on regional monitoring. The benefits and drawbacks of regional monitoring
compared with farm-based monitoring were considered in the Draft PEIR, Appendix A. As

described on page 95 of the report:

..the waste discharge characteristics of runoff from each farm would be
determined'[under'farm-based monitoring]. However, with this approach, it will
be difficult to characterize the actual effects agricultural waste discharges are
having on receiving water bodies. A good example is where a farm discharges

_ to a large river. Farm-based monitoring would not necessarily provide enough
information to tell whether the discharge is affecting the river's water quality.

Farm-based monitoring alone will not answer whether agricultural discharges are affecting
receiving waters. It is also important to recognize that water quality objectives apply within
receiving waters, not within farm fields or in effluent from management practices. Therefore,
monitoring edge of field discharge or effluent management practices as the primary monitoring
approach would not provide the information necessary to evaluate Whether |rr|gated

. agricultural operations are meetlng water quality objectives.

The Central Valley Water Board agrees that representative field monitoring can provide
valuable information on the effectiveness of management practices. However, monitoring of

. every field is not a requirement of the NPS Policy. Regional, watershed-based monitoring of

receiving waters is a reasonable approach to determine whether receiving water quality
objectives are being met, and can be used to provide program feedback as required by the

' NPS Policy.

i Key Element 5 requires that the Central Valley Water Board make clear, in advance, the

potential consequences for failure to achieve a nonpoint source control implementation
program'’s stated purposes.

. Compliance with this element is the responsibility of the Central Valley Water Board. The
- potential consequences for failure to achieve the Long-term ILRP’s stated purpose would be
the same regardless of the chosen program alternative and would include the following steps:

1. Require, in an iterative process, additional monitoring information, and/ or management
practices where water quality objectives are not being met.

2. Specify enforcement action where an iterative process is unsuccessful, program
requirements are not met, or time schedules are not met.

3. Require submittal of a report of waste discharge (ROWD), by operators, to work
~individually with the Central Valley Water Board.

As described on page 167 of the Draft PEIR, Appendix A, the Central Valley Water Board will
ensure consistency with Key Element 5 by including the above potential consequences in
orders adopted to implement the Long-term ILRP. The Central Valley Water Board agrees
with the Petitioners that dissolving a non-compliant third-party would also place difficulties
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upon the Reglonal Board, espeCIaHy where no general order is in place for individuals not
enrolled in a coalition. However, this action is necessary where a third- ~party group is not
fulfiling Long-term ILRP requirements. Accordingly, as staff discussed with the Regional
Board, staff will prepare general WDRs for Board consideration that will be implemented in -
areas where either no third-party exists or it has been dissolved or for those |nd|V|duaI
discharges not in comphance under the third-party framework.

Response to Environmental Groups’ Contention C.7 :
The PEIR fails to consider a reasonable range of alternatives because most of the alz‘ernaz‘/ves
are We/ghz‘ed down with components that render them:ineffective.

The CEQA Guidelines provide direction on selection of project alternatives at Section 15126.6.
Section 15126.6(a) states “An EIR shall describe a range of reasonable alternatives to the
project, or to the location of the project, which would feasibly attain-most of the basic
objectives of the project but would avoid or substantially lessen any of the significant effects of
the project, and evaluate the comparative merits of the alternatives. An EIR need not consider
every conceivable alternative to a project. Rather it must consider a reasonable range of
potentially feasible alternatives that will foster informed decisionmaking and public
‘participation.” The section further states that “There is no ironclad rule governlng the nature or
scope of the alternatives to be discussed other than the rule of reason.” The rule of reason is
described at Section 15126. 6(f) as follows: “The range of alternatives required in an EIR is

~ governed by a ‘rule of reason’ that requires the EIR to set forth only those alternatives
necessary to permit a reasoned choice.” The CEQA Guidelines clearly designate the Lead
Agency as the responsible party for selecting a range of alternatives and must

publicly disclose its reasonlng for selectlng those alternatives.

With this guidance in hand the Central Valley Water Board embarked on a broad and. Iengthy
stakeholder participation process to develop, consider, and describe alternatives to be A
included in the Draft PEIR. The development of the Long-Term ILRP Stakeholder Advisory
Workgroup (Workgroup) and its process of developing program goals, objectives, and -
alternatives are described in Draft PEIR, Appendix A, beginning on page 5. This Workgroup "
included a broad range of interests, including local government, industry, agriculture, and
environmental/environmental justice from throughout the Central Valley. This group included
the Petitioners. The stakeholder participation process started in the fall of 2008 and
concluded in August 2009 with an approved set of goals, objectives, and range of alternatives.
The information developed by this Workgroup is included in.the December 2009 Proposed. ...
Long-Term Irrigated Lands Regulaz‘ory Program Alternatives document, which is included as
Appendix A of the Draft PEIR. The program alternatives presented in the 2009 report were
subsequently used as the basis of the alternatives analysis in the Draft PEIR. The Central
Valley Water Board believes this process thoroughly considered and developed a range of
reasonable alternatives as required by the CEQA Guldehnes

a.. Contention: The irrigated lands program should not rely onh coalltlons to
lmplement or comply with the regulations.

Petitioners have not shown that lncludlng the reliance on c_oalitions within the range-of
alternatives violates CEQA. Third-party groups provide coordination and help to leverage local
expertise (e.g., Agricultural Commissioners, other government entities) in addressing water
quality problems, thereby allowing the Board to reach tens of thousands of operations with
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minimal available staffing. In fact, the NPS Policy supports regional board efforts to take
advantage of state agency third- party efforts to avoid duplication of effort and to leverage
staffing and financial constraints.*® The NPS Policy reads: “The RWQCBs have broad
flexibility and discretion in using their administrative tools to fashion NPS management

- programs, and are encouraged to be as |nnovat|ve and creative as possible, and, as

appropriate, to build upon Third-Party Programs.™

In general, third-party groups may not have the authority to require that members lmplement
water quality management plans. Consequently, where a third-party is unablé or unwilling to”
require members (irrigated agricultural operations) to implement management plans, the

- Central Valley Water Board'’s recourse would be to enforce requirements against individual
- members of the Coalition, who individually retain all obligations to meet water quality

requirements, notwithstanding their membership in a Coalition. As reflected in the Final
PEIR, the Central Valley Water Board has considered these benefits along with the mentioned
enforcement concerns.

b. Contention: Alternatives that rely solely on regional monitoring to
determine the adequacy of BPTC or enforcement of individual farms are
destined to fail and do not meet CEQA’s duty to mitigate impacts.

Petitioners have not shown that the regional monitoring alternative violates CEQA’s duty to
mitigate impacts. The project analyzed in the Draft PEIR is not agricultural operatlons in the .
Central Valley; rather, existing agricultural operations are part of the CEQA baseline .* " The
ILRP alternatives include a number of management and eventual regulatory actions that are
designed to identify and reduce the adverse effects of runoff or percolation of water from
irrigated agriculture. The anticipated effects of all alternatives are beneficial to water quality,
including groundwater, in that none of the six alternatives will worsen the rate of discharges as
compared to the baseline. There are indirect effects of implementing modified farming
practices'as a result of the program that are potentlally adverse; these were discussed in the
PEIR. .

Regardlng mitigation, CEQA Gwdehnes Section 15126.4 directs lead agencies to describe
feasible mitigation measures that could minimize significant adverse impacts. Since the water
quality effects of the program will likely be beneficial, the PEIR clarlfles that no mitigation
measures are required for hydrology and water quality resources.*® Therefore, contrary to
Petitioners’ assertions, the PEIR does not identify the implementation of water quality
management practices as a mitigation measure for water quality resources. Accordingly,
CEQA does not require a mitigation and monitoring program for water quality resources. The
individual effluent monitoring scheme proposed by petitioners is not required by CEQA as a
mitigation measure, or a mitigation measure monitoring program.

Draft PEIR Chapter 5, Section 5.1.2, Sighificance Determinations and Mitigations,.discusses
the Long-term ILRP approach to mitigation of potentially adverse environmental impacts
identified by the PEIR. This approach to mitigation and mitigation monitoring is consistent with

“* NPS Policy, atp. 9.

“®d., at p. 10. -

47 See Communities For A Better Environment v. South Coast Air Quality Management District (2010) 48 Cal.4th -
310, 321-322.

“*® See Final PEIR [AR Part 1, Volume 38, Index 80], Chapter 4, at p. 4-10.
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the direction of CEQA Guidelines Sectlon 15126 4(a)(2)

_¢. Contention: Alternative 3 includes components that begln to address -
the shortcommgs of the current program but is welghed down with odious

The support that Petitioners give to Alternative 3, along with specmc recommendations, is
being considered in the development of the Long-term ILRP. However, the requirements-for
the long term-ILRP have not yet been set.

The PEIR’s discussion of this alternative was valid and did not violate CEQA. All of the
described alternatives are legally feasible. For example, Alternatives 4 and 5 include the:
requirement that individual FWQMPs be developed, without a condition that the Central Valley
Water Board would review and approve the plans—as suggested by the Petitioners.
" California Water Code Section 13223 describes delegation of authorities from the Central
Valley Water Board to the Executive Officer. That section does not apply. The Board agrees
with the Environmental Group Petitioners that there is no legal requirement that the Board
review or approve each individual FWQMP. Nevertheless, Alternatives 3, 4, and 5 all include
provisions for either Central Valley Board review of the FWQMP when requested by the Board-
or as part of a site inspection or allow for a credible third-party to certify the plans’ sufficiency.
These are appropriate ways to ensure water quality protection as part of an overall prO‘grarh;"‘9

In regards to concerns over inspections and monitoring, the Central Valley Water Board
recognizes the Environmental Groups’ support for site inspections on a certain percentage of
operations each year, individual water quality plans, and tailwater monitoring. There is
sufficient water quality data available from existing surface water and groundwater monitoring
programs that indicate the importance of continued regulation of agricultural dlscharges in the
Central Valley (see Draft PEIR, Appendlx A, Table 3, page 26).

While collection of additional water quality monitoring data will provide information important to
developing. the Long-term ILRP requirements, the Board can adopt regional monitoring
requirements to ensure that discharges of waste associated with irrigated agriculture do not -
cause or contribute to exceedances of water quality objectives W|thout requlrlng effluent
momtorlng at the edge of each field.*®

~ d. Contention: Alternative 4 includes fewer poison pills but its failure to -
require BMP and effluent monitoring means that it would not achleve water
quality objectlves or ensure |mplementat|on of BPTC.

The Petitioners’ support for certain elements of Alternative 4 (a tiered program as a way to -
focus limited resources on the more significant pollutant issues, development of individual
farm plans, and individual monitoring) is being considered in the development of the Long-
term ILRP. Staff recognizes the Environmental Group Petitioners’ recommendations
regarding Tier 2 and 3, and the use of monitoring and farm management plans. However the

*° See, 6.g., NPS Policy, at p.10 (“The RWQCBs have broad flexibility and discretion in using their administrative
tools to fashion NPS management programs, and are encouraged to be as |nnovat|ve and creative as possible,
and, as appropriate, to build upon Third-Party Programs.”)’

% See, 6. g., discussion of regional monitoring in Response to Conténtion C.. b, ante.
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requirements for the long term-ILRP have not yet been set.

The Board evaluated each of the alternatives for consistency with applicable state policy and
requirements, including the NPS and Antidegradation policies. In the evaluation, Alternative 4

~was found to be fully consistent with the NPS and Antidegradation policies.

. The Central Valley Water Board disagrees that farm-specific implementation and monitoring

are the only ways to meet the requirements of Resolution 68-16. As discussed in
Environmental Groups’ contention C.3(a), ante, the Draft PEIR, Appendix A’s programmatic
evaluation adequately analyzes the Long-term ILRP alternatives with respect to the
Antidegradation Policy. Orders developed underthe Long-term ILRP program will include
findings with regard to the consistency with the Antidegradation Policy.

The comment also outlines concerns over whether regional monitoring can be used to provide
feedback on whether changes in farm management are resulting in changes in water quality.
The benefits and drawbacks of regional monitoring compared with farm-based monitoring
have been considered in the Draft PEIR, Appendix A (page 95) and are discussed in response
to Environmental Groups’ Contentlon C.6 (b), ante.

Regarding the frequency of monltorlng, Alternative 4 would require only 1 year of monitoring
every 5 years for low priority operations. Generally, low priority operations or areas are those
where there is no identified water quality problem associated with waste discharge from
irrigated agriculture and the operations are not located in an area where surface/ groundwater
is vulnerable due to types of operations or geophysical conditions (soil types, rainfall, etc.).
The eXIstlng conditional waivers have collected substantial water quality information since

- 2003.”" In addltlon there is a vast amount of publicly available information collected by other

agencies.* If an operatlon or area has not been linked to water quality problems despite this
information, Central Valley Water Board staff believes that a much lower frequency for water
quality monitoring would be justified and would be consistent with California Water Code
Section 13267 and/or 13269 requirements.

. Petitioners question the need for regional entities to oversee water qUaIity monitoring. As

discussed throughout the Draft PEIR, Appendix A, there are important advantages to be
gained through the use of coalitions rather than direct regulatory oversight of tens of
thousands of growers. In summary, the description of Alternative 4 was legally sufficient for -
purposes of CEQA. :

e. Contention: Alternative 5’s aggressive agency reviews and approvals
and expensive monitoring proposals go beyond the reasonable next step
but it is the one alternative reviewed in the PEIR that, if implemented,
would dramatically reduce irrigated land pollution discharges.

The Petitioners’ support for Alternative 5 is being considered in the development of the Long-

- term ILRP. However, the requirements for the long term-ILRP have not yet been set.

*" The coalitions have conducted approximately 304, 800 water quality analyses since program monitoring began in

2004.
®2 See, e.g., 2008 Existing Conditions Report at Chapters 3and 4.
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Under Alternative 5, all operations would not be required to implement BPTC, only those with
waste discharges that could degrade a “high quality water.” Alternative 5 includes monthly
tailwater monitoring of “constituents of concern.” The Petitioners’ suggestion that Alternative -
5's monitoring frequency (€.g., monthly tailwater sampling) is too comprehensive will be =
considered in the development of the Long-term ILRP, but does not affect the legal sufficiency
of the alternative. Also, as described in the petition, a reduced individual momtonng frequency
has been conS|dered as part of Alternatlve 4. v

Page 2-19 of the Draft ILRP Economics Report provides a cost estimate for monitoring basic -
parameters (e.g., pH, EC, nitrates, E. coli) and up to 20 constituents of concern (organics,
boron, selenium). These costs were used to estimate the potential costs of individual
monitoring. The petition describes that the parameters or constituents of concern, estimated '
in the Draft [LRP Economics Report for Alternative 5 monitoring, go well beyond what is
necessary for protecting water quality objectives. A recommended list of constituents for
individual monitoring was provided in the Petitioners’ previous comments on the Draft PEIR.
~The list included: flow, toxicity, total nitrogen, nitrate-nitrite, total ammonia, total phosphorous,
soluble ortho-phosphate, temperature, turbldlty PH, EC, coliform, applied pesticides, metals. -
Table 3 of the Draft PEIR, Appendix A, lists the constituents for which management plans are:
required in the current program. There are 7 metals and 13 pesticides in this list. These 20
constituents are essentially the “high threat” constituents of concern for the ILRP. Depending
on the number of pesticides used at an individual operation, the estimate of 20 constituents of
cconcern shown in the Draft ILRP Economics Report is reasonably consistent with the petition’s
description of necessary parameters (basic parameters + pesticides used + metals), '
notwithstanding the additional monitoring for toxicity'described by the petition. Generally, the
costs for toxicity monitoring are much higher than chemical parameters. Therefore, the
monitoring parameters proposed by the petition would likely be more costly than the estlmate
prowded in the Draft ILRP Economics Report

Regarding the Petitioners’ concern for groundwater monitoring wells, Alternative 5 would
require installation of groundwater monitoring wells. However, the alternative does not specify
that every operation would be required to install monitoring wells. The alternative specifies
that monitoring wells would be required “...if requested by the Executive Officer. Locations
chosen for groundwater monitoring will be prioritized based on Central Valley Water Board
staff-developed vulnerability factors.” (Draft PEIR, page 3-28) Regardless, the Petitioners’
support for utilizing existing wells for monitoring will continue to be considered in the
development of the Long-term ILRP. The Petitioners are referred to the response to
Environmental Groups’ Contentlon C.7(c) above regarding the time frame for developing
FWQMPs.. B ‘ a ‘

The Petitioners voice a concern about access to FWQMPs. Alternative 3 includes a
requirement for individual FWQMPs to be submitted to the Central Valley Water Board. The
petition’s recommendation has therefore been evaluated W|th|n the range of alternatives in the
Draft PEIR.

The Central Valley Water Board appreciates the concerns expressed by the Petitioners
regarding staffing, although it disagrees that the estimates for Alternative 5 were exaggerated.
The Draft PEIR, Appendix A’s estimates used to evaluate the resources necessary to
implement the Long-term IRLP alternatives clearly indicate the alternatives that involve staff
working directly with individual irrigated agricultural operations would require substantially
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more resources (staffing, translatlng to time and expense) to lmplement (see Draft PEIR
Appendix A, pages 116-120).

Alternative 5 is based on the Central Valley Water Board's Dairy Program (similar
requirements and framework). Staffing needs, expressed as staff:facility ratios, are expected

to be similar. Accordingly, the projected staffing needs for Alternative 5 have been calculated

using current Dairy Program staffing ratios (see pages 119 and 120 of the Draft PEIR,

Appendix A). The Stormwater Program has also been considered in the development of the
Long-term ILRP (see page 86 of the Draft PEIR, Appendix A). It is important to note, however, -
that there are differences in complexity between the Stormwater Program and Alternatlve 5

that prompt the need for higher staffing ratios.

f. Contention: The PEIR fails to consider the true no project alternative —
automatic termination of the waiver and implementation of individual
WDRs. |

The CEQA Guidelines.(TitIe 14 CCR) at Section 15126.6(e)(3)(A), state: “When the project is

_the revision of an existing land use or regulatory plan, policy or ongoing operation, the 'no

project’ alternative will be the continuation of the existing plan, policy or operation into the

future. Typically this is a situation where other projects initiated under the existing plan will

continue while the new plan is developed. Thus, the projected impacts of the proposed plan
or alternative plans would be compared to the impacts that would occur under the exnstlng
plan.” The CEQA Guidelines, at Section 15126.6(¢e) (3) (C), further state
..the Lead Agency should proceed to analyze the impacts of the no project.
alternative by projecting what would reasonably be expected to occur in the
foreseeable future if the project were not approved, based on current plans and
consistent with available infrastructure and community services. :

_ The Central Valley Water Board determined that an appropriate interpretation of this section of

the CEQA Guidelines requires that the No Project Alternative for the proposed Long-term
ILRP be defined as “the extension or renewal of the ongoing waiver, which would allow
continuation of the existing program...” (Draft PEIR, Chapter. 3, Program Description, page 3-

4). The contention that “no project” should assume that the Central Valley Water Board would o

take no action on extending the current program (the existing conditional waiver program)
assumes that CEQA equates “no project” with no action, which contradicts the directive of
Section 15126.6 of the CEQA Guidelines (as presented above). The Central Valley Water
Board believes it is reasonable to expect in the foreseeable future that if a proposed new
Long-term ILRP is not adopted, the Central Valley Water Board would extend the existing:

~ program until that time when a new program was adopted. None of the cases cited by

petitioners defeat the Draft PEIR’s position on the No Project Alternative, or that the *
project” alternative should have been issuance of |nd|v1dual WDRs, Wthh the PEIR concludes

" would be infeasible.®

Additionally, Title 14 CCR Section 15126.6[e] [1] states that “the purpose of describing and
analyzing a no project alternative is to allow decision makers to compare the impacts of
approving the proposed project with the impacts of not approving the proposed project.”
Consistent with this guideline provision, the approach to the No Project Alternative taken in the
PEIR best serves the purpose of allowing the Central Valley Water Board to compare the

% See Draft PEIR [AR Part 1, Volume 32, Index 57], Chapter 3.7.2., at p. 3-29.
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impacts of revising the ILRP with those of continuing the existing program. It should be
emphasized that, even if the existing regulatory program for irrigated agriculture had been -
allowed to expire at the end of June 2011, its expiration would not have led to an absence of
regulation of irrigated agriculture. Agricultural dischargers, as persons “discharging waste, or
proposrng to discharge waste, within any region that could affect the quality of the waters of
the state,” would have the ongoing obligation under California Water Code Section 13260 to
file a Report of Waste Discharge, and the Central Valley Water Board would need to issue
individual or' general WDRs to regulate the discharges or adopt a new waiver. As such,
designating the scenario of waiver expiration as the no project alternative, in addition to being
contrary to a reasonable reading of the CEQA Guidelines, would result in the creation of an
amorphous alternative incapable of providing a meaningful point of comparison of the impacts
of moving forward on the prOJect : :

Finally, the Central Valley Water Board determlned in the PEIR that immediate expiration of
the waiver was not a feasible “no project’ alternative. The Draft PEIR, at Chapter 3.7.1,
explained that immediate expiration of the waiver was not feasible because “this alternative
does not meet the Central Valley Water Board’s obligations nor the goals' and objectives of the
program.” Contrary to Petitioners’ assertion, expiration of the waiver was in fact considered in
the PEIR. Although it did not receive full consideration as a feasible alternative, it was
nonetheless oonsrdered and rejected. CEQA does not require consideration of infeasible
alternatrves In reviewing whether a particular alternative should have been discussed in
detail in an EIR, the court employs a rule of reason standard of review.’ '

Response to Envrronmental Groups Contention C.8 -
The PEIR ignored CSPA’s and others’ scoping comments.

The Long-term ILRP alternatives and scope for the environmental analysis were developed
cooperatively after consideration of extensive and thorough public involvement. The Central
Valley Water Board did not agree with all of Petitioners’ scoping comments, but considered -
them. In compliance with CEQA Guidelines Section 15123(b) (2), the Draft PEIR discusses
known areas of controversy in Chapter 2, Section 2.6.4, page 2-8. Those areas of controversy
were further revealed and expanded as part of the comment period and the hearings before
the Board.

Response to Environmental Groups’ Contention C‘.9 ‘ o
The PEIR overlooks a number.of impor.tant significant.impacts.. . ... ... chint e gy O

CEQA requires a lead agency-to disclose to the public adverse impacts to the envrronment
that may result from their discretionary actions. As explarned in In re Bay-Delta Programmat/c
Environmental Impact Report Coordinated Proceedings, (2008) P.3d 709 , an EIRisnot - -
required to set forth alternatives and mitigation measures that go beyond reducrng prOJect
impacts and seek to solve preexisting envrronmental problems.

The ongoing impacts of agrrc,ultural operations in the Central Valley are part of the . |

5 CEQA Guideline sectron 15126 6, subd. (a); In re Bay-Delta Programmatic Environmental /mpact Repon‘
Coordinated Proceedings, (2008) 184 P.3d 709, 722.

%% Ibid. (citing Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553; and Laurel Heights
Improvement Association v. Regents of the University of California (1988) 47 Cal.3d 376).
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environmental baseline of the Long-term ILRP program analyzed in the PEIR.*® The petition
mistakenly argues that a failure of the Long-term ILRP to “significantly reduce poliution
discharges from irrigated lands” would represent an adverse impact of the program to specific
resources. Such an outcome is unlikely because implementation of angof'the program
alternatives are expected to result in improved water quality conditions. ” Reduction of the
‘pollution discharges the petition mentions is the primary goal of the Long-term ILRP.
However, a failure to do so to below the enwronmental baseline would not be considered an
_adverse lmpact of the program under CEQA

a. Contention: The PEIR fails to address impacts to Recreation and
Aesthetics.

The PEIR addresses potential impacts of the program alternatives to recreation, and
-aesthetics and public health. The Draft PEIR analyzed water quality impacts for all six
alternatives, and determined all alternatives were likely to improve overall water.quality
throughout the jurisdiction of the ILRP. The analysis in the PEIR focuses on potential changes
from baseline conditions, as it should. Baseline (existing effects) is given in considerable
detail in the Draft PEIR. : ,

The potential for recreation impacts is discussed in the Draft PEIR at Chapter 5, Section 5.11
. (page-5.11-2); the analysis indicates that implementation of a Long-term ILRP would not

- adversely affect existing recreation facilities or limit recreation opportunities. Aesthetic effects
are also addressed. in Section 5.11 (page 5.11-1); the discussion states that any changes in
agricultural operations generated by implementing the program would occur on active
agricultural lands and would not adversely affect scenic resources. The principal public health
effects resulting from irrigated agriculture are related to transport, use, and subsequent water
- contamination from pesticide and herbicide use. Implementation of any of the Long-term ILRP
alternatives would be expected to reduce human health risks associated with these activities

(see page 5.11-1).

The Central Valley Water Board appreciates the Petitioners’ concern regarding the quality of
water as it relates to bacteria levels. One of the primary objectives of the Long-term ILRP is to
improve water quality in the state, especially within the Central Valley region, including
implementation of irrigation management practices that would facilitate reduction of bacteria
levels in receiving waters. Water quality is the top priority of the Long-term ILRP.

b. Contention: PEIR fails to analyze cultural impacts re: traditional uses of -
salmon or other fish. :

As the Petitioner notes, -contaminants are acknowledged as an issue in the Draft PEIR. The -
changes that could arise from the program alternatives are given. The changes would be
beneficial as surface water quality would be improved. Therefore, effects on traditional uses
“of salmon or other fish should also be positive compared to existing conditions.

% See, e.g., State Water Board Order 2002-0004, at p. 15.

* See Draft PEIR [AR Part 1, Volume 32, Index 57], at Chapter 5.9.

% See County of Amador v. E/ Dorado County Water Agency (1999) 76 Cal.App.4th 931, 952 (“It is only agamst
-[the environmental] baseline that any significant environmental effects can be determmed B
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c. Contention: The PEIR fails to address public health impacts of
authorlzmg continued discharges of pesticides and other pollutants from
irrigated lands effluent to groundwater

Water quality Improvement is of the utmost concern to the Central Valley Water Board and is
the primary motivation for the development of the Long-term ILRP. The Draft PEIR analyzed
water quality impacts for all six alternatives, and determined all alternatives were likely to
improve overall water quality throughout the jurisdiction of the Long-term ILRP. Therefore, the
Central Valley Water Board determined that the Long-term ILRP would improve public health
in the Central Valley by reducing the adverse water quality impacts from irrigated agriculture
as compared to the environmental baseline.

Response to Environmental Groups’ Contention C.10 | |
The PEIR's analysis of many key potential impacts and the alternatives’ proposed mitigations
are not supported by substantial evidence.

The overarching focus and intent of the Long-term ILRP is to maintain and improve water
quality. The program alternatives will have largely beneficial effects on the physical
environment. The project analyzed in the Draft PEIR is not agricultural operations in the
Central Valley;' rather existing agricultural Operations are pa‘rt of the ba‘seline of the analysis‘.

The anticipated effects of all alternatives are beneficial to water quality, |nclud|ng groundwater
in that none of the six alternatives will worsen water quality. CEQA directs government
agencies to disclose to the public the adverse effects of their discretionary actions. Although
some EIRs do discuss the relative merits of alternatives, the focus required by CEQA is on
potential negative or adverse effects. .

a. Contention: The analysis of impacts to water quality is flawed becausé |
there is no evidentiary support for the assumption that mitigation
measures proposed by each alternative would be equally effective.

"The Petitioners’ concern regarding the PEIR’s assumptions of the effectiveness of each
alternative’s mitigation measures is addressed in the response to Environmental Groups’
Contention C.5 above. Also, the adequacy of mitigation measures is discussed in the
response to Environmental Groups’ Contention C.7(b).

The anticipated effects of all alternatives are beneficial to water quality, including groundwater,
in that none of the six alternatives will worsen water quality. CEQA directs government
agencies to disclose to the public the adverseé effects of their discretionary actions. Although
some EIRs do discuss the relative merits of alternatlves the focus required by CEQA ison
potential negative or adverse effects. -

b. Contention: The analysis of impacts to fisheries is flawed because there
is no evidentiary support for the assumption that all alternatives would be
equally effective at protecting fisheries.

The Central Valley Water Board’s position regerding the relative effectiveness of the various
- alternatives to improve water quality, and therefore, fisheries, is addressed in response to
Environmental Groups’ Contention C.5 above.
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Additionally, all program alternatives would have beneficial effects on water quality and all
operational changes likely to be stimulated by the program alternatives would have effects on
fisheries that can be reduced to less than significant by mitigation measures proposed in the
PEIR. Also, the adequacy of mitigation measures is discussed in response to Environmental
Groups’ Contention C.7 (b).

c. Contention: The PEIR fails to discuss numerous cumulative impacts to
water quality and fisheries habitat currently plaguing the Delta and other
areas of the Central Valley.

As described in the Draft PEIR Chapter 6, Cumulative and Growth-inducing impacts, fhe

CEQA Guidelines (Section 15130) dictate that an adequate discussion of significant
cumulative impacts should contain the following elements: -

» An analysis of related future projects or planned development that would affect
resources in the project area similar to those affected by the proposed project; or a
summary of projections contained in an adopted local, regional or statewide plan that '

. describes or evaluates conditions contributing to the cumulative effect.

» Asummary of the expected environmental effects to be produced by those projects with
specific reference to additional information stating where that information is avaitable.

e Avreasonable analysis of the cumulative impaéts of the relevant projevcté An EIR must
‘examine reasonable, feasible options for mitigating or avondlng the project’s contribution
to any significant cumulative effects. :

In order to provide practical information, the Board determined the likelihood of cumulative
impacts by comparing foreseeable ILRP effects with known existing conditions, as well as with
widely acknowledged issues of continuing environmental damage within the area of program
influence. For example, as discussed in Subsection 6.2.2.5 of the Draft PEIR, if a
management practice resulted directly or indirectly in the reduction in quality habitat and the
take of individual listed plants or wildlife species, that impact could combine with other

extensive human impacts from land conversion, water development, population growth, and

recreation in the Central Valley to result in a potentially cumulatively considerable impact.

As discussed in the response to Environmental Groups’ contention C.9, the CEQA analysis
must determine what adverse effects the program alternatives would create over and above
those present within the baseline condition. Thus while, as the Petitioners correctly note, the
water quality and fisheries impacts of allowing discharges of irrigated lands waste is known,
this condition is part of the baseline. The alternatives would improve, not worsen this
condition, thus no adverse impact is identified. Thus, implementation of one of the proposed
program alternatives would not contribute to cumulative surface water quality or fisheries
effects. (Draft PEIR, Chapter 5, Sections 5.8 and 5.9).

d. Contention: The PEIR’s discussion of possible agricultural impacts is
inadequate because it relies on a flawed economic analysis.

The CEQA Guidelines recoghize varying roles for program and project-level EIRs in CEQA
compliance at Section 15168. A Program EIR is appropriate, where, as with the ILRP, a
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series of actions can be characterized as one large project and are related “as individual
activities carried out under the same authorizing statutory or regulatory authority and having
generally similar environmental effect which can’ be m|t|gated in similar ways” (CEQA
Guldelrnes Section 15168[a][4]). -

Program EIRs can be detailed enough to support all future program actions. CEQA Guidelines
Section 15168(c) (2) and (c) (5) state:

If the agency finds that pursuant to Section 15162, no new effects could occur or
no new mitigation measures would be required, the agency can approve the
activity as being within the scope of the project covered by the program EIR, and

'no new environmental document would be required. . . . With a good and
detailed analysis of the program, many subsequent activities could be found to
be within the scope of the project described in the program EIR, and no further
environmental documents would be required.

The CEQA Guidelines at Section 15146 also recognize that the level of specificity contained in
an EIR should correspond to the level of detail provided for the project or program that is being
analyzed in the EIR. A reduced level of detail is accordingly appropriate at the beginning of
the analysis of a program if limited details are available. The California Supreme Court makes
this issue clear in its discussion in In re Bay-Delta Programmatic Environmental Impact Report
Coordinated Proceedings (2008) 184 P.3d-709, 715:

In addressing the appropriate amount of detail required at different stages in the
tiering process, the CEQA Guidelines state that “[wlhere a lead agency is using
the tiering process in connection with an EIR for a large-scale planning approval,
such as a general plan or component thereof . . . the development of detailed,
site-specific information may not be feasible but can be deferred, in many
instances, until such time as the lead agency prepares a future environmental
document in connection with a project of a more limited geographic scale, as
long as deferral does not prevent adequate identification of significant effects of
the planning approval at hand.” (Cal. Code Regs., tit. 14, § 15152, subd. (c)).
 This court has explained that “[t]liering is properly used to defer analysis of
environmental impacts and mitigation measures to later phases when the
impacts or mitigation measures are not determined by the first-tier approval
_ decision but are specific to the later phases.” (Vineyard Area Citizens for ... ... ...
" Responsible Growth, Inc. v. City of Rancho Cordova, [citation omitted].)

The economic analysis in the Draft Technical Memorandum Concerning the Economic =
Analysis of the Irrigated Lands Regulatory Program is adequate for the Central Valley Water:
Board’s consideration of how a range of programmatic alternatives to the existing ILRP could
adversely impact agriculture resources. Because of the programmatic.nature of the-
alternatives, their various components, and the anticipated reactions of the regulated
community to this Long-term ILRP, the Central Valley Water Board made appropriate
assumptions on changes in management practlces and subsequent changes in the costs of
maintaining agricultural operations in the Central Valley.

The highest costs identified were associated with the adoption of new management practices.
The limited information available on the extent of implementation of management practices
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and the Board’s limited ability to predict how individual growers will respond to the regulatory
program made it necessary to make a number of assumptions. Although the exact estimates
may be off due to the assumptions made, the analysis provides a good basis for comparison
between the alternatives and draws conclusions that are sound and reasonable.

It is reasonable to expect a greater amount of monitoring, reporting, and individual plan
preparation to increase agricultural operational costs (for example, see the costs of Alternative
2 versus Alternative 5). It is also reasonable to assume that an alternative that requires the.
same level of effort throughout the Central Valley will result in the implementation of more

.management practices than an alternative that is focused on higher threats to water quality

(for example, see the costs of Alternative 4 versus Alternative 5), leading to a greater overall
cost for management practice implementation. - The conclusion that growers of lower value
crops have less ability to absorb additional costs, which could result in loss of production of
those crops, is sound — the economic analysis demonstrated that the higher cost alternatives
would result in greater loss of production for feed and forage crops, and irrigated pasture.

The economic analysis clearly went into more depth than required by CEQA. The economic
analysis was prepared for the Central Valley Water Board by ICF International with assistance
from Mark Roberson, Ph.D., Stephen Hatchett, Ph.D. and Thomas Wegge of TCW
Economics, who agreed W|th the Regional Board that the analysis provided an adequate basis
to Comp.are the potential impacts on agricultural resources of the six alternatives. . The
Petitioners’ consultant asserts that alleged flaws in the economic: analysis led.to-an overly
conservative estimate of impacts to agriculture resources. Even assuming, arguendo, that
these concerns are valid, Petitioners do not point to any authorities that would invalidate an
EIR on the basis that its estimates of potential environmental impacts were too conservative.
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SWRCB/OCC FILE A-2173(b)
PETlTlON OF SOUTHERN SAN JOAQUlN VALLEY WATER QUALITY COALlTlON ET AL

Southern San Joaquin Valley Water Quality Coalition et al. (Agrlcultural Groups, or Agricuitural
Group Petitioners) make the following contentions:

A.

C.1

c2

C.3

C.4
C.5

C.6

C7

C.8
C.9

C.10

C.A11

C.12

Staff's belated preferred alternatrve was lssued to avoid economic and envrronmental
review

The RPA and Long-Term Framework include ent|rely new regulatory provr3|ons that -
have not been analyzed in the lLRP EIR

The ILRP EIR fails to include a project des‘criptioh.

The cumulative impacts of the preferred alternative are not accurately analyzed.

~Alternative 1 does not aoourately represent the “no project” scenario; oontmuation of the

existing irrigated lands program would be a prOJeot subject to CEQA, not the “n
project” oondltlon

The ILRP EIR mlsrepresents the baseline conditions, SO, the entire enwronmental ‘

; analysrs is tainted.

The ILRP EIR fails to evaluate the program’s reasonably foreseeable drreot and |nd|reot

‘effects on the environment

The ILRP EIR grossly understates the program'’s potential impacts on land use.

The ILRP EIR S oonolusrons regarding global warming are not supported by substantial
evidence.

The ILRP EIR arbitrarily imposes mitigation measures that may not be legally imposed.
The ILRP EIR fails to identify a preferred alternative.
The ILRP EIR must be recirculated following an adequate analysis of all proposed

alternatives including the RPA and the Long-Term Framework which were never
analyzed in the ILRP EIR.

The Regional Board’s assumption that all irrigation constitutes a discharge of waste
thereby degrading groundwater or surface water regardless of soil and/or olrmat|o [sic]
conditions lacks substantial evidentiary support.

The Regional Board employed an improp‘erthre'shold definition of groundwater for

. purposes of determining whether groundwater impacts may be considered significant.

The Regional Board’s economic analysis is substantlally deficient and fails to comply
with Water Code § 13141.
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E. The ILRP EIR cannot be relied upon as a Program EIR during adoption of the eight to
twelve waste discharge requirements in the future because the ILRP EIR does not
contain a thorough analysis of the relevant environmental issues and the effects of the
entire program in a specific and comprehensive manner, nor analyzes the individual
programs that will be subsequently created.

Below are responses to these contentions. To the extent the contentions address alleged
deficiencies in the Program EIR, the responses below summarize and supplement the
responses to public comments already included in the Final Program EIR, which is hereby
incorporated by reference. For ease of review, each contention is summarized in |taI|cs in the
beglnnlng of each response. )

Response to Agricultural Groups’ Contention A
Staff's belated preferred alternative was issued to avord economic and
environmental review

The Petitioners contend that the Recommended Program Alternative, which was analyzed in
Appendix A of the Draft PEIR, is not a program alternative and, because it is a combination of
various elements of five alternatives, is not adequately analyzed in the PEIR.

The process by which the Recommended Program Alternative (Alternative 6) was developed
analyzed, and made available for decisionmaker and public consideration is in keeping with
the best practices and the purpose and intent of the CEQA process, - Alternative 6 was
developed following a thorough review of the many regulatory process options available to the

“Central Valley Water Board to reduce the effects of discharges from agricultural lands to the

waters of the state. The alternatives development process was shared with a broad
representation of agricultural and public interest stakeholders (the Stakeholder Advisory
Workgroup or WorkgroupS) assembled by the Central Valley Water Board and engaged over
an extended time period. Representatlves of five of the nine Agricultural Groups were
members of the Workgroup s

Once the preliminary range of alternatives had been evaluated for potential environmental and .
economic effects through the Draft PEIR and the economic analysis of the Long-term Irrigated
Lands Regulatory Program (Long-term ILRP) alternatives technical memorandum, and

“following requests from stakeholders to provide more detail regarding the basic elements of

the program options, the Central Valley Water Board crafted a recommended alternative by
combining elements of several of the alternatives analyzed in the Draft PEIR. In doing so, the
Central Valley Water Board went beyond CEQA'’s requirements. CEQA requires that a draft
EIR include a project description, including identification of the location and boundaries of the .
project, a statement of objectives with clarification on the underlying purpose of the project, a

‘general description of technical, economic, and environmental characterlstlcs of the project,
"and a statement briefly describing the intended uses of the EIR.®*" CEQA also requires the

% See Proposed Long-Term Irrigated Lands Regulatory Program Alternatives [Central Valley Regional Water
Quality Control Board and ICF Jones & Stokes 2009] and the discussion in the Background sectlon of this
memorandum.

® See Proposed Long-Term Irrigated Lands Regulatory Program Alternatives [Central Valley Regional Water
Quality Control Board and ICF Jones & Stokes 2009] and the drscussmn in the Background section-of this .
memorandum.

" CEQA Guidelines Section 15124.
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presentation of a reasonable range of alternatives that meets most of the project objectives,
are potentially feasible, and Would avoid or substantrally lessen any potentially significant
effects of the proposed prOJect CEQA does not require identification of a preferred pro;ect

Moreover, Alternative 6 was crafted to avoid or minimize environmental and‘ economic effects
of the other alternatives where possible, to be consistent with the legal mandates of the
Central Valley Water Board, and to include added detail to its essential elements. This
process-of developing and modifying a proposed project based on potentil effects is clearly
consistent with CEQA’s procedural requirements. The CEQA Guidelines state that a range of
reasonable alternatives be considered in'an EIR and that “There is no ironclad rule governmg
the nature or scope of the alternatives to be discussed other than the rule of reason.”® The ‘-
Central Valley Water Board approach to using various elements of the other alternatives to -
develop a recommended alternative is common practice for developing a proposed action, and
is consistent with the rule of reason included in the CEQA Guidelines at Section 15126.6(f) -
and CEQA case law. In'the context of project approval, the courts have found that the lead
agency is not required to grant “blanket approval” of the proposed'project described in the EIR.

CEQA does not handcuff decisiori-makers . . . The action approved need not be

" a blanket approval of the entire project initially described in the EIR. If that were
the case, the informational value of the document would be sacrificed. Decision-
makers should:-have the flexibility to implement that portron of a project which
satisfies thelr enwronmental concerns.

‘(Dusek v. Redevelopment Agency (1985) 173 Cal. App 3d 1029, 1041; see also Sierra
Club v. City of Orange (2008) 163 Cal.App. 4th 523, 533 [cmng Dusek]; Sequoyah Hills
Homeowners Ass’n v. City of Oakland (1993) 23 Cal.App.4th 704, 716 [(upholding -
findings as adequate on the basis that reasonable inferences could be drawn from
findings on related issues].) :

This earlier effort to indicate a proposed direction for the program enables earlier and greater
public disclosure. As long as all of the elements of the approved project or program have
been analyzed in the PEIR and the new assemblage of pieces does not create significant .
adverse effects that-have not been discussed in the PEIR, this hybrid alternative described in
the Draft PEIR appendix can be approved with no additional CEQA consideration.

Further, Alternative 6, although developed concurrently-with the administrative.draft of the .
PEIR, was incorporated into the Draft PEIR and circulated with the Draft for public and agency
review. The location of this alternative and its analysis is clearly indicated in the introduction to
Chapter 3, Program Description, on page 3-1 of the Draft PEIR. The decisionmaker and the
public had the ability to compare the environmental merits and deficiencies of Alternative 6 to
the other alternatives, as shown in the comparisons on pages 171-173 in Draft PEIR '
Appendix A. Far from burying the discussion of Alternative 6 in an appendix, the Draft PEIR ,
specifically calls out and highlights the discussion of Alternative 6 in the Appendrx and that
discussion, in turn, is based on full disclosure of significant impacts and potential mitigation in
the body of the Draft PEIR. ‘

%2 jd., at § 15126.6.
% |d., at § 15126.6, subd.(a).
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The Petitioners also contend that the introduction of a “Long-term Framework” in the staff

report that accompanied the Final PEIR should have been analyzed in the PEIR. The Board

did not adopt the Long-term Framework that staff proposed. As described in more detail in
response to Agricultural Group Petitioners’ Contention B, post, the non-adopted Framework is

not a “project” within the meaning of CEQA. Since the Framework is not a CEQA project,

there was no legal requirement to provide an environmental analysis of its components in the
ILRP EIR, or elsewhere.

Regarding the Petitioners’ contention that the economic analysis of the Recommended -~
Program Alternative was inadequate, the economic analysis prepared for the Long-term ILRP
alternatives was used to inform the Central VaIIey Water Board of the potential environmental
ef'feots of the program to agriculture resources.® As described in more detail in response to
Environmental Groups Contention C.10(d), anfe, the economic analysis provided an adequate
basis to oomspare the potential impacts on agricultural resources of the six program
alternatives.” Economic and social effects may also be used to determine the significance of
a physical change caused by the project (CEQA Guidelines Section 15131[b]). However,
CEQA does not require a detailed economic analysis of a proposed action beyond these
considerations. To the extent the Agricultural Groups are contending that the Economic
Analysis of the Recommended Program Alternative violated California Water Code section

13141, please see the Central Valley Water Board’s response to Agrroultural Groups’

Contention D post.

- Response to Agricultural Groups’ Content|on B

The RPA and Long-Term Framework Include entirely new regulatory prowsrons
that have not been analyzed In the ILRP EIR

“In regards to the claim that the PEIR did not adequately analyze the details of the

Recommended Program Alternative (Alternative 6), please see the Central Valley Water
Board’s response to Agricultural Groups’ Contention A, ante.

‘The Agricultural Groups also oontend that the Long-Term Framework (Framework) contains . -
" regulatory provisions that were not analyzed in the ILRP EIR. As described in the Background
‘section of thrs response, the Central Valley Water Board did not adopt staff's proposed

Framework As such, the non-adopted Framework is not a “project” within the meaning of
CEQA.®" Since the Framework is not a CEQA project, there was no legal requirement to:

- provide an environmental analysis of its components in.the ILRP EIR, or elsewhere. leeW|se

the Agricultural Groups’” contentions that the Framework violates the Water Code are
groundless because the Central Valley Water Board never adopted the Framework.
Significantly, the Agricultural Groups’ petition does not claim that the Board'’s failure to
approve the Framework was improper. Therefore, Petitioners’ challenges to the non-adopted
Framework itself are baseless, as are any CEQA claims based on the Framework.

:: See Draft PEIR [AR Part 1, Volume 32, Index 57], Section 5.10 (entitled Agriculture Resources).
/b/d
In fact, since neither the Environmental Groups nor the Agricultural Groups has petitioned the Central Valley
Water Board’s failure to adopt the proposed resolution, the staff's proposed Framework and its associated
documentation is not included in the administrative record.

®7 See Pub. Resources Code § 21065.
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Response to Agricultural Groups’ Contention Ca°
The ILRP EIR fails to include a project description

In‘response to the conterition that the PEIR does not contain an adéquate project description,
please see Central Valley Water Board response to Envnronmental Groups' Contéention C.2,
ante. The propriety of including the Recommended Program Alternative in the PEIR and
assembling it from elements of the other aIternatlves is addressed in response to Agricultural
Groups' Contention A, ante. :

Regardlng the requirements for including a preferred prOJeot please see the Central Vaiiey
Water Board s response to Agrloultural Groups contention C 9 below

Response to Agrlcultural Groups Contention C.2
The cumulative impacts of the’ preferred alternative are not a“c‘curate’ly ‘a.nalyzl‘ed

In response to the claim that the PEIR did not adequately analyze the details of the
Recommended Program Alternative (Alternative 6), please see the Central VaIley Water
Board s response to Agrlcultural Groups Contentlon A. '

- In response to the contentlon that the PEIR violated CEQA Guideline section 15130, the )
Central Valley Water Board addressed this contention in the PEIR. As described in the Draft
PEIR Chapter 6, Cumulative and Growth-Inducing Impacts, the CEQA Guidelines (Section
15130) dictate that an adequate dlsousslon of slgnrfroant cumulative impacts should oontaln
the following elements: - :

e An analysis of related future projects or pIanned development that would affect
resources in the project area similar to those affected by the proposed project; or a
summary of projections contained in an adopted local, regional or statewide plan that "
describes or evaluates conditions contributing to the cumulative effect.

e A summary of the expected envrronmental effects to be produced by those projects with
specific reference to additional rnformatlon stating where that information is available.

e Areasonable anaIysls of the cumiulative impacts of the relevant projects. An EIR must
 examine reasonable, feasible optlons for mitigating or av0|d|ng the project's oontrlbutlon
to any slgnlfloant oumulatrve effeots

CEQA Guideline Section 15130’(b) directs a lead agency to ensure its analysis of cumulative
impacts be guided by “standards of practicality and reasonableness.” As described below,
conducting this analysis in a feasible, meaningful way for the Long-term ILRP required that
‘Central Valley Water Board move away from either a traditional list- or plan-based approach

. while taking the steps necessary to provide the public with valuable information concerning
foreseeable cumulative impacts. This decision was due to the limitations of the Draft PEIR's
programmatic approach and the ILRP’s primarily beneficial effects.

Typically, a program'’s or project's impacts are identifiable or quantifiable by location, nature,
and severity. In this instance, the Long-term ILRP's alternatives foreseeable impacts would
result from the indirect effects caused by the actions and choices of growers concerning
employment of management practices as growers seek regulatory coverage for dlsoharges to
waters of the state under the Long-term ILRP. These management choices may lead to
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impacts, the location, nature, and severity of which could vary widely across the Central Vailey
Water Board's jurisdiction. The same management practices would likely also lead to broad’
beneficial impacts. The PEIR identifies the possible nature of these impacts, but the lack of
information concerning the impacts’ locations prevented the Board from making any
reasonable site-specific or location-specific conclusions of the cumulative severity of those
impacts in light of other related past or present projects. Furthermore, this same challenge
made identification of related probable future projects or planned development speculative.

'In order to analyze cumulative impacts, the Board determined the likelihood of cumulative™ ™~

impacts by comparing foreseeable Long-term ILRP effects with known existing conditions, as
well as with widely acknowledged issues of continuing environmental damage within the area
of program influence. For example, as discussed in Subsection 6.2.2.5 of the Draft PEIR, if a
management practice resulted directly or indirectly in the reduction in quality habitat and the
take of individual listed plants or wildlife species, that impact could combine with other
extensive human impacts from land conversion, water development, population growth, and
recreation in the Central Valley to result in a potentially cumulatively considerable impact.

Response to Agricultural Groups’ Contention C.3

Alternative 1 does not accurately represent the "No Project" scenario; conz‘/nuaz‘lon of the
existing irrigated Iands program would be a project subject to CEQA, not z‘he "No PrOJeCz‘"
condition v .

 This contention is addressed by the Central Valley Water Board in response to Environmental

Groups’ Contention C.7 (f), ante, regarding the definition of “No Projec‘t”.

To the extent that Petitioners contend that two specific cases invalidate the approach taken by
the Central Valley Water Board, these cases are inapposite. In Sherwin-Williams v. South

- Coast Air Quality Management Dist. (2001) 86 Cal.App. 4th 1258, the court said it was

permissible for the lead agency to analyze an alternative proposed by the appellant under the

“No Project Alternative” section in the EIR. The court did not decide whether that alternative

was appropriately characterized as the “No Project Alternative” pursuant to CEQA Guidelines
section 15126.6. Because Petitioners argue that the Board mischaracterized the “No Project
Alternative,” the case does not support Petitioners’ argument. - Sunset Skyranch v. County of -

~ Sacramento similarly does not address Petitioners’ complaint about the Board's

characterization of the “No Project Alternative.” That court found that a lead agency’s refusal
to issue a conditional use permit was not a “project” under CEQA. Because that case involved
a specific project, rather than the regulatory program considered by the PEIR, the case has no
application to the instant question, which is whether the Regional Board s interpretation of
CEQA Guideline sectlon 15126.6 was appropriate.

Response to Agricultural Groups Contention C.4 '
The ILRP EIR misrepresents the baseline conditions, so the enz‘/re envrronmenz‘al analysis Is
fainted .

| The CEQA Guidelines, at Section 15125(a), state:

An EIR must include a description of the physical environmental conditions in the
vicinity of the project, as they exist at the time the notice of preparation is
published, or if no notice of preparation is published, at the time environmental
analysis is commenced, from both a local and regional perspective. This
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environmental setting will normally constitute the baseline physical conditions by
which a Lead Agency determines whether an lmpaot is significant. -

In 2004, following the issuance of the Notice of Preparation, the Central Valley Water Board
commenced its environmental analysis. The first step was compiling a record of '
environmental conditions within its jurisdiction. In 2008 the information collected was published
in the /rr/gated Lands Regulatory Program Existing Conditions Report (ICF Jones & Stokes
2008) (ECR) The ECR was made available to the public through the Central Valley Water
Board website. In March and Aprll 2008, the Central Valley Water Board held a second set of
sooplng meetings.

The eX|st|ng conditions information included in Chapter 4, Environmental Setting, and Chapter
5, Environmental Impacts and Mitigation Measures, of the Draft PEIR generally summarize the
water quality, hydrology, and land use information from the ECR. Existing conditions
information for other resources analyzed in the Draft PEIR is also general because of the large
geographic area covered by the regulatory program and the programmatic nature of the
impact analysis. The Central Valley Water Board determined that, although presented in
general terms, the existing conditions information is presented in sufficient detail to be used as
the baseline for determining the potential effects of the regulatory program and: subsequent:
changes in agricultural practices associated with the changed regulatory approach. The ¢
guantitative information requested by Petitioners, including the amount of surface water. -
diverted and groundwater pumped for agricultural irrigation, was not included in the ECR or
Draft PEIR because this information is not reasonably obtainable as it was not collected and
reported by the agrloultural industry on a comprehensive and uniform basis. As stated in '
Section 4.1 of the Draft PEIR, additional resource-specific setting information beyond that
ihcluded in Chapter 4 is included in the text of Chapter 5 so that the setting is closely
associated with the impact anaIysls of each resources topic. This placement of the additional
resource-specific information is deslgned to faollltate the reader’s understandlng of the '
material. »

Because the PEIR is a programmatic CEQA document analyzing the effects of a Central
Valley-wide regulatory program, the existing conditions/baseline information also includes the
discharges occurring pursuant to regulatory conditions that existed at the time CEQA scoping
was conducted, even though assumed compllanoe or noncompliance with regulatory
conditions are not part of the CEQA baseline.*® The PEIR did not provide a détailed
description of resources or values for which implementation of the proposed regulatory

~ changes have no potential to cause a significant effect on the physical environment. Those
" resources and values are listed in the Draft PEIR, Chapter 1, Summary, on page 1-8.

%8 Irrigated Lands Regqulatory Program Existing Conditions Report (ICF Jones & Stokes 2008) [AR Part 2, Volume
’ 1 index 8].
% See Communities For a Better Environment v. South Coast Air Quality Management District (2010) 48-Cal.4th
310, 322 (baseline emissions were those occurring at time of CEQA analysis, not theoretical émissions
allowable under the current operating permit); and Fat v. County of Sacramento (2002) 97 Cal.App.4th 1270,
1278-80 (baseline for airport expansion was existing airport operations, even though the ajrport had been
operating and had expanded without a required permit for several years.).
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Response to Agricultural Groups’ Contention C.5
The ILRP EIR fails to evaluate the program's reasonably foreseeable d/recz‘ and indirect effects
on the environment

The Central Valley Water Board included discussions of indirect program effects in its Draft
PEIR wherever it could be determined that the effects were not speculative. As indicated in

~ Chapter 5, Section 5.1, Approach to Impacts (Draft PEIR page 5-1), the management

practices that may be undertaken by farmers to comply with the requirements of a new Long-
term ILRP are not mandatory and are likely to vary greatly across the varied landscape of the
Central Valley. Nonetheless, these management changes are what would create the physical
effects on the environment. Management decisions to remove lands from agricultural use or
change agricultural use as a result of economic pressures are also a possible effect of the
program. Most of the likely effects of changing agricultural practices or eliminating agricultural
operations would be indirect effects and could possibly be avoided by implementing alternate
management practices. Therefore, the indirect effects of the program are discussed
throughout Chapter 5, but in a programmatic way and without undue speculation.

As indicated by the Petitioners, CEQA Guidelines, Section 15064(d) require that an EIR

- analyze both direct physical changes in the environment and reasonably foreseeable indirect

physical changes in the environment which may be caused by the project. It is also important
to note, however, that the CEQA Guidelines require the lead agency to use its judgment in
describing indirect.effects. Section 15064(d)(3) states that “an indirect physical change is to
be considered only if that change is a reasonably foreseeable impact which may be caused by
the project. A change which is speculative or unlikely t6 occur is not reasonably foreseeable.”
The Central Valley Water Board used this standard in dlscussmg the effects of adopting a new
Long-term ILRP..

The specific areas of concern in the indirect effects analysus identified by the Petltloners are
addressed in the following paragraphs. ‘

1. Improvements in irrigation water management, which would reduce the demand for
both surface and groundwater diversions, is not expected to significantly affect
groundwater, other than reducing the potential for agricultural chemicals to be
transported to groundwater bodies. In areas where current irrigation practices provide
for some groundwater recharge, reduced irrigation may reduce groundwater levels.
However, improvements in water use efficiency may also result in less pumping of
groundwater in some areas. In areas where irrigation water comes exclusively from
surface water diversions and there is no likelihood of reductions in groundwater
pumping, small changes in groundwater levels may occur. Without specific information
on locations and amounts of reduced surface irrigation that would result from the
program, it would be speculative to discuss any changes in groundwater levels that
might result. This issue can be reconsidered, provided information or data to support
further analysis are provided when specific implementation mechanisms (e.g. WDRs)
with smaller geographic limits are brought forward for Central Valley Water Board
consideration.
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2. The Central Valley Water Board did not attempt to speculate on the potential for
program-related effects on groundwater due to changes in cropping patterns. It is
certainly possible that, at some locations, low value crop land that currently uses large
amounts of irrigation water (e.g., irrigated pasture) could be converted to higher value
cropland with lower water requirements (e.g., vineyards) as a result of the economic

. pressures of the program. It is also posmble that higher value crops could have hlgher‘
water demands (e.g., orchards or rice). However, there is no way to accurately predlct
the location and extent of management practice changes at this programmatic level.

 This situation was made clear on page 5.11-1 of the Draft PEIR in the discussion of
land use..The document states that land use changes associated with implementation
of the program alternatives are unknown.'Some lands may be converted from the
current agricultural use to other uses (including higher value crops), but the location and
nature of those changes is unknown at this time. Given the lack of information or clear
rationale for concluding that groundwater pumping would increase, the Central Valley
Water Board chose not to speculate on changes in groundwater levels that could occur
as a result of changing from low value to higher value crops.

3. The potential for an adverse effect on surface water hydrology from reduced |rr|gat|on
return flows was evaluated in Chapter 5, Section 5.9, Hydrology and Water Quality, on.
pages 5.9-15 and 5.9-16 of the Draft PEIR for Alternative 1, and on subsequent pages
for other alternatives. The surface water hydrology effects of concern under CEQA

~include altering runoff or drainage patterns in a'manher that would degrade water
quality, increase erosion, or increase the risk of flooding. Increase in use of tailwater

* recovery systems would not create any such impacts. Due to the programmatic nature
of the alternatives and the impact analysis, quantification of changes has not been
conducted. Where land goes out of production, there is the potential for less water
being diverted from surface water and groundwater bodies. As indicated in the petition,
there is the potential that there would be less agricultural return flow in some seasons
and some locations. The combined effects of reduced tailwater return flows and less
diversion from natural waterways will vary with a whole range of factors that cannot be
predicted at the programmatic level of analysis.

4. Regarding air quality and energy effects of installing more pressurized irrigation
systems, Chapter 5; Section 5.5, Air Quality, Table 5.5-8 in the Draft PEIR indicates

- that the installation of pressurized systems could-result in “minor amounts of exhaust

~ emissions...if construction activities are required.” Improved irrigation practices may
reduce the amount of time that existing pressurized pumping systems are used, which
may offset emissions and energy use generated by “new” devices.”®. The use of
improved water management techniques, including pressurized systems, may also
reduce the pumping of groundwater or pumping of water from existing waterways or
canals, thereby reducing the energy used and the emissions related to these existing

- practices. The extent to which this may occur is speculative at this juncture and is not
analyzed further as the location and extent of the changes in irrigation practices are

~ unknown.

"® See Draft PEIR [AR Part 1, Volume 32, Index 57, page 5.6-12.
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The text of the air quality analysis, beginning on page 5.5-26 (Operational Emissions)
was modified in the Final PEIR to specifically mention the potential increase in :
groundwater well-operation in support of sprinkler and drip systems.” The potential for
increased well operation was considered in this analysis, as indicated on page 5.5-26
and subsequent impact discussions, but the switch from flood and furrow irrigation to
pressurized irrigation was not mentioned. The modification did not result in a new
significant adverse impact not discussed in the Draft PEIR. As indicated on page 5.5-28
(Impact AQ-2) and subsequent pages, it was not possible to quantify these emissions™ -
due to the lack of information on the extent of this water management change. There
are also likely to be offsetting reductions in energy use related to agricultural
management changes (reduced pumping of both surface and groundwater as water
use is reduced through improved water management).

5. Regarding land use issues, the Draft PEIR, on page 5.11-1, stated that land use
changes associated with implementation of the Long-term ILRP alternatives are -
unknown. Some lands may be converted from active agriculture to other uses, but the |
location and nature of those changes is unknown at this time. It was reasonable to
‘assume that if lower-value cropland is fallowed as a result of economic forces
associated with the program, a change in use will occur; however, the effect of the
change will vary with specific location, the type of new land use and other factors. Any
changes in use that would require development would be subject to local government .
review, including consideration of consistency with land use plans, policies, and
regulations. It would be speculative to address potential inconsistencies at this
programmatic level. Agricultural lands are taken in and out of production routinely in the

~Central Valley and the issues associated with changing use are addressed at the local
level.

Response to Agricultural Groups’ Contention C.6
The ILRP EIR grossly understates the program's potential impacts on land use

Petitioners claim that the PEIR does not analyze the creation of potential‘inconsistencies with
local, regional, and state plans. They specifically claim that the PEIR did not properly evaluate
potential inconsistencies with general plans that designate agricultural land uses.

As described below, the ILRP would not create inconsistencies with local, regional, and state
plans, any existing zoning for agricultural use, or Williamson Act contracts. Further, it would
not conflict with any applicable land use plan, policy, or regulation of an agency with
jurisdiction over the Program (including; but not limited to the general plan, specific plan, local
coastal program, or zoning ordinance) adopted for the purpose of avoiding or mitigating an
environmental effect.

- CEQA Guidelines Section 15125(d) states:

The EIR shall discuss any inconsistencies between the proposed project and
applicable general plans and regional plans. Such regional plans include, but are
not limited to, the applicable air-quality attainment or maintenance plan (or State

7" See Final PEIR [AR Part 1, Volume 38, Index 80], Chapter 4, Revisions 1o the Draft Program Environmental
Impact Report, pages 4-3-4-5.
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Implementation Plan), area-wide waste treatment and watér quality control plans,
regional transportation plans, regional housing allocation plans, habitat
conservation plans (HCP's), natural community conservation plans, land use
plans for the protection of coastal zone, Lake Tahoe Basin, San Francisco Bay,
and Santa Monica Mountains.

As discussed in the Draft PEIR, the nature of specific changes in land use are influenced by
myriad factors, making it speculative to assume what land use changes, if any, may resdilt
from the program. This is discussed in greater detail below.

Page 5. 10 6 of the Draft PEIR states:
It is important to note that that the termmology “lost from production” or removed
from production,” as used in this draft PEIR and the Draft ILRP Economics
Report, does not necessarily mean that the land no longer would be used to
produce crops, only that it would not be used to produce the particular crop type
in question. It is reasonable and logical to assume that, while some portion of
the affected farmland would be converted to nonagricultural use, a majority of
the lost acreage would not be converted to'a nonagricultural use but instead
would be used to produce a crop that would require lower compliance costs and
‘generate sufficient revenue to stay in agricultural production.

Page 5.11-1 of the Draft PEIR goes on to explain that neither the location of potential land
conversions nor the specific nature of said conversions can be identified, thus any analysis of
such impacts would be unreasonably speculative. Most general plans discouraging -
conversion of agricultural lands use zoning as a primary tool used to reach that objective. The
Program does not call for land use changes as an element of its implementation or otherwise
cause inconsistencies with or violations of land use plans. As an example, even if some
agricultural operations were to cease as a result of the program, such cessation would not be
in direct conflict such zoning ordinances. The landowner would still be required to comply with’
the local ordinance; the program does nothing to absolve a landowner of his or her oblrgatlon
to comply with local regulations set forth i in applicable local, regional, and state plans. '

[n regards to potential impacts to groundwater banking programs or groundwater recharge
projects, the Central Valley Water Board notes that this issue was not raised to the board by
the Agricultural Groups prior to certification of the PEIR on April 7, 2011. Because of this, -

~ Petitioners have not exhausted their admmlstratrve remedies as required by the State Water
Board’s petition regulatlons and CEQA( In any event, the Petitioners have not establlshed
that these projects are “general plans,” or the type of | regional plans” enumerated in CEQA
Guideline section 15125(d). Further, Petitioners do not identify any specific groundwater
recharge/banking projects that would be inconsistent with the long-term program.

For the reasons stated above, potential inconsistencies with HCPs, general plans, land use
plans, or regional plans were not a significant concern and were not further addressed in the
PEIR, other than additional discussion of specific plans in the response to comments on the
Draft PEIR.”

2 See Cal. Code Regs., tit. § 2050, subd. (a)(9); Pub. Resources Code § 21177.
7 See Final EIR [AR Part 1, Volume 38, Index 80], at pages 2-19 and 2-20.
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Response to Agricultural Groups’ Contention C.7.
The ILRP EIR's conclusions regarding global warming are not supported by substantial
evidence ' '

The PEIR fully evaluates climate change impacts related to the Long-term ILRP to the extent
that information is available. CEQA Guidelines,-Section 15064.4, states that “A lead agency
should make a good-faith effort, based on available information, to describe, calculate or
estimate the amount of greenhouse gas emissions resulting from a project” and that a lead
agency shall have the discretion to “rely on a qualitative analysis or performance based ~

- standards.” Information required to conduct a rigorous quantitative analysis of greenhouse

gas (GHG) emissions is not available for the evaluation of the proposed Long-term ILRP
alternatives. Thus, the Central Valley Water Board conducted a qualitative assessment of
direct and indirect GHG emissions associated with construction and operation of the Long-
term ILRP.

Consistent with the CEQA Guidelines and scientific consensus regarding the cumulative
nature of GHGs, the PEIR concluded that project-level impacts relating to climate change
would be less than significant. Climate change is a global problem, and GHGs are global
pollutants, unlike criteria air pollutants (such as ozone precursors), which are primarily
pollutants of regional and local concern. Given their long atmospheric lifetimes (see Draft
PEIR, Chapter 5, Section 5.6, Climate Change, Table 5.6-1), GHGs emitted by countless
sources worldwide accumulate in the atmosphere. No single emitter of GHGs is large enough
to trigger global climate change on its own. Rather, climate change is the result of the
individual contributions of countless sources—past, present, and future. Therefore, GHG
impacts are inherently cumulative. Considering the cumuilative nature of GHGs on climate

- change and CEQA's allowance for conducting qualitative analysis of GHG impacts, the PEIR’s

project-level conclusion is supported by the best available science and current CEQA analysis
practice.

In response to the claim that use of press_uriz‘ed systems could contribute to increased GHG
emissions, the PEIR addresses that issue. Chapter 6, Cumulative and Growth-Inducing

‘Impacts, of the Draft PEIR evaluates the Long-term ILRP’s contribution to climate change on a

cumulative level and.concludes that emissions would be significant. This conclusion was
based on the qualitative analysis of direct and indirect GHG emissions presented in Chapter 5,
Section 5.6. Direct emissions sources associated with the Long-term ILRP include fuel
combustion by heavy-duty construction equipment and on-road vehicles. Indirect sources
include increases in energy use from electric powered pumps. While the exact emissions
associated with these sources are not quantified, the Draft PEIR discusses the potential for
the Long-term ILRP to increase the use of equipment and on-road vehicles, as well as install
new electric powered pumps. The relationship between increased equipment use and GHG
emissions is well documented in established literature and is not speculative.

As discussed in the Final PEIR, emissions associated with land use change are too
speculative to qualitatively or quantitatively consider in the GHG analysis. Because specific
information related to the subsequent land use type that would replace low value crops
following implementation of the Long-term ILRP is not available, estimating the program’s
effects on carbon sequestration and GHG emissions is far more uncertain and speculative
than for other classes of emissions (e.g., construction and operations). Consequently,
emissions resulting from land use change were not included in the analysis. However, in
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response to public comments, a dlscusswn of carbon sequestratlon and the analysrs
limitations was added to the Final PEIR, pages 5.6-12 and 5.6- 13.7

The 2007 study referenced by the petition indicates that agricultural activities help mediate
global warming and have a net cooling effect on surrounding communities, as well as actively
sequestering carbon dioxide. However, agriculture also produces carbon emissions through *
natural decomposition and decay. Thus, the extent that reducing irrigated land would resuilt in
_increased climate change impacts cannot be definitively concluded without location=specific -
information. Thus, to avoid a conclusion based on speculation, the Final EIR does not |nclude
an analysis of the degree to which land use changes would affect carbon emrssrons *

Within the constraints of available information and the current regulatory settrng, the PEIR
made a good-faith effort to characterize potential GHG emissions and climate change impacts
associated with the Long-term ILRP.

Response to Agrlcultural Groups’ Contention C.8
The ILRP EIR arbitrarily imposes m/t/gat/on measures that may not be lega/ly imposed

Petitioners contend that the mitigation measures chtalned in the Draft PEIR are not feasible
because of a belief the Central Valley Water Board lacks the means or authority to insure the
measures are implemented. They also contend that the mitigation measures improperly - -
create obligations for growers to comply with legal mandates (such as CEQA compliance and
conducting delineations for waters of the United States) and mitigatio‘h when the change 'in' g
management practice that may stimulate the need for mltlgatlon is non- dlscretlonary As
described below, those contentions are without merit.

CEQA Guidelines Section 15126.4 directs lead agencies to describe feasible mltlgatlon
measures that could minimize significant adverse impacts. Section 15126.4(a) (2) specn’lcally
states that mitigation measures for impacts resulting from a plan or policy, such as the Long-
term ILRP, can be incorporated into the plan or policy. In order to be considered feasible, a:
mitigation measure must be fully enforceable through permit conditions, agreements, or other
" legally binding instrumerits. Draft PEIR Chapter 5, Section 5.1.2, Significance Determinations
and Mitigations, discusses the Long-term ILRP approach to mitigation, stating that the Central
Valley Water Board will enforce the identified mitigation through inclusion of measures in the
ILRP enforcing mechanism, which will be a legally binding instrument. These measures are
likely to be included in.prohibitions, discharge specifications or provisions in the enforcing
mechanism (WDRs, waivers). In fact, these measures-were included as enforceable = - ¢
conditions to the Conditional Waiver, which relied upon the PEIR for CEQA compliance. This
approach to mitigation and mitigation monitoring is consistent with the direction of CEQA o
Guidelines Section 15126 4(a) (2).

The Central Valley Water Board regulates discharges to waters of the state from irrigated
agricultural operations. Growers who choose to participate in the Long-term ILRP for those’
discharges are bound by the terms of the program requirements (i.e., WDRs or waivers),
including mitigation measures in the form of prohibitions, discharge speCIflcatlons or provisions
described therein. In this way, the mitigation measures that were proposed for the Long-term

™ See Final PEIR [AR Part 1, Volume 38, Index 80], Chapter 4, Revisions to the Draft Program Environmental -
Impact Report, pages 4-5-4-8.
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ILRP can be binding on program participants and therefore legally feasible. However, growers
who believe they cannot comply with the program’s mitigation requirements may opt out of the
Long-term ILRP and seek individual WDRs. The issuance of individual WDRs is a
discretionary action for the Central Valley Water Board, providing for the CEQA review. In
these cases, the individual grower may work with the Central Valley Water Board to develop
alternative mitigation or consider undertaking individual CEQA review to deal with potentially
significant effects of changes in management practices. Thus, the mitigation measures
required under the program do not go beyond the Junsdlctlon of the Central Valley Water
Board and are not legally infeasible.

Under all six Long-term ILRP alternatives, growers would not be mandated by the ILRP to
implement particular water quality management practices. The Long-term ILRP alternatives
leave the choice of management practices needed to reach water quality goals to the growers.
However, when a management practice selected by a grower to achieve compliance with the
terms of the Long-term ILRP enforcing mechanism has the potential to create significant
impacts, mitigation will be required to maintain coverage under the implementing mechanism.

As an example, Chapter 5.7, Vegetation and Wildlife, Section 5.7.6, Mitigation, directs growers
that desire coverage under the Long-term [LRP to mitigate potential management practice
impacts through avoidance of management practices that interfere with or harm identified
sensitive resources. However, in the unlikely instance that all available management practices
will have adverse impacts, and one of those management practices must be implemented to

'. meet the terms of the ILRP implementing mechanism, such impacts are indirect effects of the

ILRP that must be mitigated if feasible. The PEIR, therefore, identifies feasible mitigation
measures for these potential impacts. It is unknown where or if a significant impact may occur
as a result of implementing the Long-term ILRP because of the programmatic level of analysis
contained in the Draft PEIR, so it is not possible to draft project-level mitigation for this
contingency. If the Central Valley Water Board determines a specific impact or mitigation
measure has not been analyzed in the PEIR, site-specific CEQA compliance may be reqU|red _

Petitioners also challenge the mitigation measure for wetland loss requiring delineation of
wetlands in accordance with U.S. Army Corps of Engineers (USACE) methods. Throughout

" the Draft PEIR, mention is made of a grower’s need to comply with applicable federal Clean

Water Act (CWA) requirements for wetlands in his or her compliance with the ILRP. This is
not a duty placed upon growers by virtue of their participation in the ILRP. Regardless of a
grower’s participation, compliance with the CWA is the obligation of all growers where
relevant. The ILRP neither creates nor relieves such an obligation. To the extent that
Petitioners challenge the mitigation measure as exceeding the Central Valley Water Board’s
legal authority for wetlands that are not waters of the United States, the Board has clear
jurisdiction under the Porter-Cologne Water Quality Act over wetlands that are waters of the
state. As such, it was well within the Board’s authority to require the delineation of wetlands in
accordance W|th the existing federal methods. The Central Valley Water Board determined
that using federal USACE methods to delineate all wetlands, including those that are not
waters of the United States, is feasible. The Central Valley \Water Board did not exceed its
authority when identifying the wetland loss mitigation measure in the PEIR.
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Responee to Agricultural GrOU'bs.’ Contention C.9
The ILRP EIR fails to identify a preferred alternative

CEQA requires that a Draft EIR include a statement of objectives; identification of the
underlying purpose of the project; a general description of technical, economic, and
environmental characteristics; and presentation of a reasonable range of alternatives but does
not require identification of a preferred project. The various project options are discussed ih
detail in Chapter 3, Program Description, and are analyzed in equal detail in Chapter 5,
Environmental Impacts and Mitigation Measures. The Recommended Program Alternative is
described and analyzed in the Draft PEIR, Appendix A.

Consistent with the desire to provide the Board with a broad range of policy and
‘implementation mechanism choices, the Central Valley Water Board and its Long-term ILRP
Stakeholder Advisory Workgroup - of which several Agricuitural Group Petitioners were
members - did not limit the selection of alternatives to just those that might reduce the adverse
effects of the existing regulatory program. In fact, the description of the program alternatives
in Chapter 3, Program Description, of the Draft PEIR does not include a proposed or preferred
'program as a basis for comparing alternatives. Instead, the Draft PEIR describes alternatives
in an equal level of detail; the impact analyses in Chapter 5, Environmental Impacts and -
Mitigation Measures, and Chapter 6, Cumulative and Growth Inducing Impacts, also provide
an equal level of detail for the aIternatlves Because what was being considered was a broad
program, the alternatives also included policy and implementation authority differences that -
are important for the Regional Board to consider, not just environmental impact dlfferences
The decision to not specify a single proposed project allowed for the full comparison of
alternatives and provides the Central Valley Water Board with broad discretion in selectmg a
long-term program from among the varlous components of the aIternatlves

Response to Agricultural Groups’ Contention C.10 o
The ILRP EIR must be recirculated following an adequate analysis of all prOposed alternatives
~ Including the RPA and the long-term Framework Wh/ch were never analyzed i in the ILRP EIR

The Agricultural Groups contend that CEQA Guideline section 15088.5 requured the Central -
Valley Water Board to recirculate the PEIR to allow for public comment on the Recommended
Program Alternative and the “Long Term Framework.” In response, the Central Valley Water
Board notes that neither of these issues was raised to the Board prior to certification of the
PEIR on April 7, 2011. State Water Board petition regulations, at 23 Cal.Code.Regs. section
2050, subdivision (a)(9), require Petitioners to verify that each substantive issue or objection’in
the petition was raised before the regional water board, or explain why the petitioner was not
required or unable to raise them before the regional water board. Petitioners have not
complied with this requirement. CEQA contains a similar exhaustion requ1rement

Should the State Water Board consider these arguments notwithstanding these exhaustion
requirements, the Central Valley Water Board provides the following substantive responses. -
With respect to the Recommended Program Alternative, recirculation requirements only

become a potential CEQA issue if significant new information is added to an EIR “after public

® pub. Resources Code § 21177, subd. (a) (“No action or proceeding may be brought pursuant to Section 21167
unless the alleged grounds for noncompliance with this division were presented to the public agency orally or in
writing by any person during the public comment period provided by this division or prior to the close of the
public hearing on the project before the issuance of the notice of determination.”).
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| notloe is given of the avallabrllty of the draft EIR for'public review under section 15098 but

before certification.””® The new information is not significant unless “the EIR is changed in a
way that deprives the public of a meaningful opportunity to comment upon a substantial
adverse environmental effect of the project or a feasible way to mitigate or avoid such an
effect (including a feasible project alternative) that the project's proponents have declined to
implement.” (CEQA Guidelines Section 15088.5[a)). Srnoe the Recommended Program

- Alternative was included in the Draft PEIR as Appendix A,”" recirculation was clearly not

required. Moreover, the new effects identified by the Agricultural Groups (increased costs,
loss of agricultural land, and decreased agricultural return flows for groundwater recharge) are
all addressed in the Draft PEIR and the Recommended Program Alternative’s effects would

- fall within the range of effects contained in the Draft PEIR. Therefore, these effects would not

warrant recirculation under Section 15088.5. With respect to the “Long-Term Framework,” the
non-adopted “Long-Term Framework” is not a “project” within the meaning of CEQA and did

" not require environmental review.”® The proposed Framework was not intended as a

supplement to the EIR. It was put forward as a proposed Board action that would have fallen
within the range of the analysis contained in the PEIR. Because it was not adopted, however,
the sufficiency of the Frameworks CEQA coverage is not relevant

Response to Agricultural Groups’ Contention c.11

The Regional Board's assumption that all irrigation constitutes a discharge of waste thereby
degrading groundwater or surface water regardless of soil and/or climatic conditions lacks
substantial evidentiary support :

The Draft PEIR, at Appendix A, included a staff report discussion of the Central Valley Water
Board'’s regulatory authority, moludlng authority over groundwater discharges.

- The Agrioultural Groups assert that the Central Valley Water Board violated CEQA Guideline

section 15064, subdivision (f)(5) by stating in Appendix A that all irrigated agriculture

potentially creates a discharge of waste that could affect the quality of groundwater. The
context of the cited subdivision is important. CEQA Guideline section 15064 reads: “a decision -
as to whether a project may have one or more significant effects shall be based on substantial
evidence in the record of the lead agency.” From the petition, it is impossible to tell what

“significant effect” determination in the PEIR the Agricultural Groups claim to have been

influenced by the Board's statement about discharges to groundwater. In fact, the

~administrative record shows that the Central Valley Water Board did not rely on its statement

to make any “significant effects” determinations. The State Water Board should reject this
contention. ‘ ‘

While labeled as a CEQA argument, the Agricultural Groups appear to be making a non-
CEQA argument about the Central Valley Water Board’s authority over discharges to
groundwater from irrigated lands. While those arguments are not ripe at this point because
the Regional Board has not taken final action to regulate such discharges, the Central Valley

‘Water Board strongly urges the State Water Board to consider the arguments presented

below.”®

® pub. Resources Code § 15088.5, subd. (a).

77 See also Response to Agricultural Groups’ Contention A.1.

® This position is more fully explained in response to Agricultural Groups’ contention B.2.

7 See Final PEIR [AR Part 1, Volume 38, Index 80], Chapter 2, response 2.2.12.2, at p. 2-21.
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The basis for the position that most, if not all, irrigated agricultural operations
discharge or propose to discharge waste that could affect groundwater quality to
~ some degree and over some period of time is based upon review of groundwater
quality data, the physical properties of water, the principles of irrigation, and the
gravitational process. As described in Section 1.C.2 of the Draft PEIR, Appendix
A, a considerable number of wells in the Central Valley have high levels of -
nitrate. The use of chemical nitrogen-based fertilizers has been found to be a
potential cause of nitrate contamination of groundwater in agricuitural areas (see
pages 99-100 of the Draft PEIR, Appendix A). Also, DPR’s Groundwater
Protection Program has found pesticides in groundwater from irrigated
agricultural use. Water is a natural solvent that dissolves a variety of compounds
contained within the soil (e.g., salts, minerals, certain polar organics). The
resulting solute may include nutrients, pesticides, salts, or other naturally
occurring or applied chemicals. During irrigation, water/solutes infiltrate the soil
and pass downward under the force of gravity to the root zone of the crop where
a portion of this subsurface water is taken up by the plant’s root system. The
remaining water passes below the root zone and can no longer be utilized by the
crop. This process is acknowledged by state and local agencies to provide
necessary groundwater recharge in areas within the Central Valley.

Response to Agricultural Groups Contentlon c.12 '
The Regional Board employed an improper threshold definition of groundwater for purposes of
determ/n/ng Whether groundwater impacts may be considered significant

"The Draft PEIR, at Appendix A, included a staff report discussion of groundwater subjectto -

regulation under the Porter-Cologne Water Quality Control Act. Because those statements

were included in the Draft PEIR, the Central Valley Water Board accepted comments on them
. and prowded a written response.

" The Agricultural Groups assert that the Central Valley Water Board violated CEQA Guideline:
- sections 15064, subdivision (f)(5) and 15064.7, subdivision (a) by stating in Appendix A that -
first encountered groundwater is subject to regulation under the Porter-Cologne Water Quality
Control Act. Both of the cited CEQA Guidelines describe evidence necessary to supporta
finding of “significant effect” under CEQA. From the petition, it is impossible to tell what
“significant effect” determination in the PEIR the Agricultural Groups claim to have been
influenced by Appendix A’s statement about first encountered groundwater. In fact, the
administrative record shows that the Central Valley Water Board did not rely on its statement
to make any “significant effects” determinations. The State Water Board should reject this
contention. ' '

While labeled as a CEQA argument, the Agricultural Groups appear to be making a non-
CEQA argument about the Central Valley Water Board's authority over discharges to first
encolntered groundwater. While those arguments are not ripe at this point-because the
Central Valley Water Board has not taken final action to regulate such discharges, the Central
Valley Water Board strongly urges the State Water Board to consider the arguments
presented below?®

8 See Final PEIR [AR Part 1, Volume 38, Index 80], Chapter 2, response 2.2.18.2, p. 2-30.
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The Water Quality Control Plans for the Sacramento River Basin and the San Joaquin
River Basin specify, “Unless otherwise designated by the Regional Water Board, all
ground waters in the Region are considered as suitable or potentially suitable, at a
minimum, for municipal and domestic water supply (MUN), agricultural supply (AGR),
industrial service supply (IND), and industrial process supply (PRO).” Likewise, the
Tulare Lake Basin Plan stipulates that, “For ground water, the following beneficial uses
~ have been identified and occur throughout the Basin: Municipal and Domestic Supply
(MUN), Agricultural Supply (AGR), Industrial Service Supply (IND), Industrial Process
Supply (PRO), Water Contact Recreation (REC-1), and Wildlife Habitat (WILD).”

Both Basin Plans define groundwater as “...subsurface water that occurs beneath the
ground surface in fully saturated zones within soils and other geologic formations.” First
encountered groundwater is a water of the state (as defined by California Water Code
Section 13050 (e)) which has been ascribed a MUN beneficial use by the Water Quality
Control Plans that have been developed for the Central Valley Region. Monitoring first
encountered groundwater provides the earliest indication of groundwater impact due to
irrigated agricultural operations and is a direct evaluation of the effectiveness of
agricultural management practices and any changes in such practices made to

address a water quality concern. Direct measurement of assimilative capacity is -
obtained by sampling at the point of impact; in this case, after transport through the
vadose zone and into first encountered groundwater. It is at this point that impact to the
beneficial use may-occur. The two Basin Plans include criteria that the Regional Board
will use in applying exceptions to the beneficial use designations. Any such exceptions
must be part of an amendment to the Basin Plan. :

Response to Agrlcultural Groups Contention D :
The Regional Board's economic analysis is substantially deficient and fails to comply with

Water Code § 13141

The. Petitioners argue that social and économic impacts are relevant where an EIR identifies
significant environmental impacts. They further indicate that “The ILRP EIR, the
Recommended Program Alternative, and the Long-Term Framework all fail to satisfy either -
CEQA or Porter-Cologne because they do not contain an accurate or detailed discussion of
the economic impacts of the program.” The CEQA Guidelines, at Section 15131, indicate that
economic and social effects may be included in an EIR under certain conditions. Economic
and social changes related to a project may be presented when these changes result in a
physical change-in the environment (Section 15131[a]). -Consistent with this guidance, the
PEIR includes a discussion of the changes in agricultural production that may occur as a result
of the costs of implementing a new Long-term ILRP (Section 5.10 of the Draft PEIR).
Economic and social effects may also be used to determine the significance of a physical
change caused by the project (CEQA Guidelines Section 15131[b]). CEQA does not-require a
detailed economic analysis of a proposed action beyond these considerations. 4

The contention that the Economic Analysis fails to comply with Water Code section 13141 is
premature, as the Board has not taken an action subject to section 13141 that relies on that
analysis. The purpose of the Economic Analysis was to inform the Central Valley Water Board
of the potential environmental effects of the long-term program to agriculture resources.’

® See Final EIR [AR Part 1, Volume 38, Index 80], Section 5.10 (entitled Agriculture Resources).
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Water Code section 13141 reads: “Prior to implementation of any agricultural water quality
control program, an estimate of the total cost of such a program, together with an identification
of potential sources of financing, shall be indicated in any regional water quality control plan.”
The Central Valley Water Board has released draft amendmients to the Water Quality Control
Plans (Basin Plans) for the Sacramento River and San Joaquin River Basins and the Tulare
Lake Basin that rely in part on the Economlc Analysis to estimate such costs.®

- The draft amendments are tentatively scheduled for consideration by the Central Valley Water
Board at its October 2011 mieeting. The proper forum for the Agricultural Groups to voice
concerns about the adequacy of the draft amendments is to present comments to the Central
Valley Water Board on the proposed amendments 8 :

82 See Non Regulatory Amendments to Provide a Cost Estimate and Potential Sources of Financing for the Long-
Term Irrigated Lands Program [provide admin record citation].- Pursuant to California ‘Code of Regulations, title
23, section 2050.8, the Central Valley Water Board asks that the State Water Board take official notice of the
proposed: Non- Regulatory Basin Plan amendments, which can be found at
<http://www.waterboards.ca:gov/centralvalley/public_notices>. The information, which could not have been
provided to the Central Valley Water Board prior to certification of the PEIR, is being provided as evidence that
the board is oonsrdenng a basin plan amendment to identify the costs of administering the upcoming Iong-term
program,

® It is questionable whether section 13141 applies to the upcoming orders that will constitute the Iong-term

lrrlgated lands regulatory program. Porter-Cologne requires waste dischargers to submit reports of waste

discharge and obtain waste discharge requirements or waivers. (Wat. Code, §§ 13260, 13263, 13269:) The. .

1999 amendments to section 13269 (Senate Bill 390) require waivers to be conditional and include specific fee
_provisions applicable to irrigated agriculture waivers.

The first sentence of section 13141 does nothing more than prowde an effectlve date for various plans and
policies to become part of the California Water Plan. The requirement to indicate the costs and financing
sources of an “agricultural water quality control program” in a basin plan before “implementation” of the program
could simply be an exception to the general provisions of the first sentence. The Regional Board concurs that:
section 13141 would rmost clearly apply when an “agricultural water quality control program” is established in a
water quality control plan. Potefitially conflicting statutes must be read in context: (Voices of the Wetlands v.
State Water:Resources Control Bd.«(2011) 52 Cal.4th 499;-. . - , 128 Cal:Rptr.3d 658, 672.). Water Code section
13141 does not explicitly apply to the issuance or waiver of waste discharge requirements for dlscharges of - °
waste from irrigated lands. Section 13141 is silent about the requirefent that all waste dischargers, including
dischargers from agricultural lands, must obtain WDRs or waivers. Section 13141 is also silent about the
enforcement remedies available for unpermitted discharges. (See, e.g., Wat. Code §§ 13264, subd: (b); 13265.)
This silence may signify: that Section 13141 is not intended to apply to issuance of WDRs or waivers.

Section 13141 does not define “agricuitural water quality control program.” The issuance of a waiver or waste
discharge requirements does not necessarily constitute the adoption of a regulatory program. Section 13141 is
part of Chapter 3 of Porter-Cologne, which authorizes the State Water Board to formulate state policy for water
quality control and establishes related powers and duties of the State Water Board. The relevant powers and
duties of the regional water boards, are in Chapters 4, articles 1-2 (general powers and duties), article 3 (basin
plan requirements) and article 4 (waste discharge requirements and waivers). It is questionable whether a
regional water board’s issuance of a general waiver, one or more general WDRs, or site-specific WDRs for all
dischargers constitutes the “implementation” of an "agricultural water quality control program” within the
meaning of section 13141. :
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Response to Agricultural Groups’ Contention E

The ILRP EIR cannot be relied upon as a Program EIR during adoption of the eight to twelve
waste discharge requirements in the future because the ILRP EIR does not contain a thorough
analysis of the relevant environmental issues and the effects of the entire Program in a
specific and comprehensive manner, nor analyzes the /nd/wdual programs that will be
subsequently created :

-~ This-contention-questions-the-adequacy-of-the PEIR to-support-the-issuance-of-subsequent -
~orders comprising the ILRP because the PEIR does not contain a thorough analysis of the

relevant environmental issues. This argument is not ripe because the Central Valley Water
Board has not yet issued the subsequent orders. Moreover, the contention that the document
is not adequate to serve as a Program EIR for subsequent, specific waste discharge
requirements has no relationship to the adequacy of the PEIR as a basis for establishing the
new ILRP. The PEIR is consistent with Section 15168 of the CEQA Guidelines because the
PEIR will be used to consider the effects of a series of actions (subsequent general orders or
waste discharge requirements), consistent with Section 15168(a), and the PEIR will allow the
Central Valley Water Board to consider broad policy alternatives and program-wide mitigation
measures as specified in Section 15168(b). The PEIR will allow the Central Valley Water
Board to use the analysis contained in the PEIR to consider subsequent activities and
determine whether additional environmental documentation is needed as specified in Section
15168(c). :
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