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INTRODUCTION 

By letter dated 1 August 2011, the State Water Resources Control Board (State Water Board) 
has provided 30 days, subsequently extended by two weeks, to submit comments on the 
above petitions, SWRCB/OCC Files A-2173(a) and A-2173(b) to review actions taken by the 
California Regional Water Quality Control Board, Central Valley Region (Central Valley Water 
Board or Regional Board). By this memorandum, I am providing the Central Valley Water 
Board's response to the petitions regarding the Regional Board's certification of the final 
Irrigated Lands Regulatory Program - Program Environmental Impact Report by Resolution 
No. R5-2011-0017 and approval of the Short-term Renewal of the Coalition Group Conditional 
Waiver of Waste Discharge Requirements for Discharges from Irrigated Lands by Resolution 
No. R5-2011-0032. The Central Valley Water Board adopted these resolutions at its 
7 April 2011 meeting and 9 June 2011 meeting, respectively. The administrative record will be 
provided in a separate submittal. 

In regulating the discharge of waste from irrigated agriculture, the Central Valley Water Board 
is confronted with a daunting task. The Regional Board is addressing wastewater discharges 
from a vast geographic area (over 7 million acres of irrigated lands) involving tens of ' 
thousands of owners and operators, widely varying local conditions (e.g., soil types, 
precipitation, topography), and a broad spectrum of potential pollutants. Unlike other states, 
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Califarnia has hundreds af different crap types requiring farmers to. use varying agricultural 
practices to promate crop growth and protect craps fram damaging pests. Hundreds af 
arganizatians, including water districts, pesticide and fertilizer suppliers, canservatian districts, 
and gavernment agencies, assist growers in their effarts to. grow faad and fiber. 

In additian, farming takes place in an Qutdaor system apen to. the surrounding environment. 
Fertilizer that is not taken up by the crop becames a patentially harmful pallutant as it is 
transformed into. nitrate and reaches the underlying aquifer ar creates excessive algae growth 
if discharged to. surface water. Pesticides protect plants from damaging insects, but can drift 
to. the waterway to. harm aquatic insects and impact the aquatic faad chain. The furrow 
canveying water to. the plant can also. canvey sediments and pathagens to. receiving waters as 
it leaves the field. This apen system with its numerouspallutant pathways challenges aur 
ability to. quantify, track, and remedy agricultural activities that may be harming water quality 
whileerisurin.g bur regulati'dris do. nat unduly interfere with the productian af faad and fiber and 
maintaining a vibrant agricultural sectar. 

Under this backdrop, standard regulatary approaches and expectatians are nat always 
applicable or apprapriate. The challenge far the Central Valley Water Baard in charting the 
raad farward is to. establish a regulatary approach that is meaningful, adaptable, accauntable, 
and effective. 

The Central Valley Water Baard has successfully regulated discharges from agriculture far·,. 
decades"':' addressing pallutant specific issues, such as selenium discharges in the San' 
Jaaquin Valley and the discharge af rice pesticides in the Sacramenta Vall~y. In response.to. 
changes to. Water Cade sectian 13269, the Central Valley Water Baard began regulating' 
irrigated agricultural discharges mare broadly with the issuance af canditiana.1 waivers in 2.0.02. 
Thase waivers, and the o.nes subsequently issued in 2.0.03 and 2.0.06, regulated discharges to 
surface water anly. By 'building an previaus successes, the Baard was able tofacus an 
surface water quality prablems that were mare- amenable to. near-term assessment and 
carrectian and begin establishing the necessary infrastructure far its langer term regulatary . 
effarts. The approach af warking with a caalitian af growers allaws the Baard to. leverage a 
wider agricultural suppart netwark and wark with a few arganizatians rather than tens af 
thausands ofindividuals. . 

Just as with mare mature Water Baard programs, the eight year aid irrigated agriculture 
regulatary. pragram still must grow andevalve; Part af that growth is to. address discharge to 
groundwater. In addltian, the program will also. evalve from a waiver-based pragram to orie ( 
implemented primarily through general waste discharge requirements. On 9 June 2.011 the 
Central ValleyWater Board adapted Resalutian No.. R5-2.o11-.o.o32, extending the 2.0.06 
Canditianal Waiver far twa years to. enable the develapment af the new requirements. 
Realizing that the 2.0.06 Canditianal Waiver is nat the mast effective lang-term salutian, the 
Baard is using the renewal as a shart-term regulatary bridge to. the new waste discharge 
requirement arders (WDRs ar arders) under develapment. . 

As the Central Valley Water Baard laaked ahead tawards the evalutian af the current program, 
it decided to. prepare a Program Environmental Impact Repart (PEIR) to. satisfy the 
environmental analysis requirements of the Califarnia Environmental Quality Act (CEQA). The 
PEIR analyzed several alternative approaches far a new irrigated lands regulatary program 
and the assaciated patential impact to. the enviranment. By certifying a program EIR and nat 
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choosing a single programmatic approach, the Board has preserved its flexibility to respond to 
data and information over time and adapt its regulatory approach without starting the CEQA 
process anew for each order developed. 

Since the orders issued by the Board will not direct growers to adopt specific practices, the 
PEIR needed to anticipate how growers would respond to new requirements. Although there 
are clear water quality benefits to improving management practices, there are also potential' 
adverse environmental impacts. The PEIR analyzes a' broad range of possible responses to 
six project alternatives, ensuring that the scope of potential adverse environmental impacts 
was captured. Although the degree of practice implementation was projected to vary across 
alternatives, the actual practices and their associated potential adverse impacts on the 
environment were not expected to differ. 

The approaches taken with both the short-term renewal of the conditional waiver and the 
development and the certification of the PEIR are reasonable and consistent with the law. 
Although some of the Petitioners seek to set aside the current regulatory approaches until 
something better comes along, doing so will halt the progress in addressing surface water 
quality problems and unnecessarily delay action to begin addressing irrigated agricultural 
impacts on groundwater. 

Without the short-term extension of the conditional waiver, there will be no regulatory 
requirements for monitoring, for identification of pollution problems, and for the correction of 

, these problems until the General WDRs are adopted. The Central Valley Water Board 
requests that the State Water Board reject the petitions and affirm the short-term renewal of 
the conditional waiver and the Central Valley Water Board's certification of the PEIR. ' 

BACKGROUND 

Conditional Waivers 

The Central Valley Water Board adopted its first general waiver applicable to irrigated 
agriculture in 1982. The Board conditionally waived the requirement for submittal of a report 
of waste discharge for irrigation return flow as long as the discharge did not cause toxicity or 
excess sediment discharges that would violate turbidity objectives. Subsequent to the 
adoption of that waiver, the Board's regulation of agricultural discharges focused its limited 
resources on high priority water quality issues. For example, the Board adopted a conditional 
prohibition of discharge on several rice pesticides that resulted in over 95% reduction in 
loading resolving aquatic toxicity and municipal drinking water taste and odor issues in the 
Sacramento River watershed. In the San 'Joaquin River watershed, the Central Valley Water 
Board adopted waste discharge requirements that have resulted in an over 75% reduction of 
selenium loads to the river. 

In response to changes to Water Code section 13269, the Central Valley Water Board re
examined its original 1982 waiver and significantly changed the Board's regulatory strategy for 
irrigated agriculture in 2002/2003. A more pro-active approach was developed, which 
required receiving water monitoring of numerous parameters to begin identifying where 

, irrigated agriculture might be contributing to water quality problems. To take advantage of 
local knowledge and resources, as well as minimize costs, the Board allowed growers to form 
discharger coalitions. 
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The Coalition framework was a new conceptin allowing ,Inon-discharger" entities - the 
Coalitions - to take a leading role in addressing water quality issues. The waiver was given a 
two and a half year trial period. 1 In 2006, the Board issued a modified waiver (2006 Coalition 
Waiver) that retained the Coalition structure, but also required identification of coalition 
participants and submission of management plans When water quality problems were 
identified.2 This time, the 2006 Coalition Waiver was given a full five-year term. 

In addition to the 2006 Coalition Waiver, the Board also adopted a conditional waiver for which 
individual dischargers (2006 Individual Waiver) could apply for regulatory coverage.3 As 
opposed to the 25,000 growers who enrolled under the 2006 Coalition Waiver, only rive 
irrigation districts and one individual grower enrolled under the 2006 Individual Waiver. 

Both the Regional Board's 2003 and 2006 conditional waivers were petitioned to the State 
Water Board. The State Water Board did not make significaritmodifications tothe Central 
Valley Water Board's conditional waivers on either occasion. . 

Accomplishments under the Coalition GroupWaivers 

Results from implementation of the current program were considered as staff prepared the 
program EIR and the Board deliberated on whether to renew the existing Coalition Group 
waiver. Some of the key program accomplishments are outlined below: '. 

Surface water.quality monitoring - The Coalitions have conducted approximately 304,800 
water quality analyses since prdgram monitoring began in 2004. The analytical results' include 
field measurements, required laboratory analyses, and lab results that were part of a general 
analytical scan, but not required. . . 

Management Plans submitted - The Regional Board has received Management Plans from the 
Coalitions that encompass 515 water body/parameter combinations. Several coalitions 
(Sacramento Valley; Delta and San Joaquin County; East-side San Joaquin; West side San 
Joaquin) had numerous water body/parameter combinations to address and prepared general 
strategies (rather than multiple individual plans). These strategies were approved in late 2008/ 
early 2009 and. were generally prioritized to first address toxicity and pesticide issues. The 
Coalitions have provided two annual updates on progress in implementing those strategies. 
The annual updates described the outreach conducted; surveys of management practices~c-" 
completed; evaluation of monitoring data; and other coalition-related activities. 

Although the management plans have only been in place for a few years, sixteen plans have 
been deemed "complete," including six for the Sacramento Valley Coalition, three for the San 
Joaquin County and Delta Coalition, six for the California Rice Commission, and one for the 
Goose Lake Coalition. A management plan is deemed "complete" when the identified water' 
quality exceedance is no longer occurring, or it is confirmed that the cause is not associated 

1. Resolution R5-2003-0105, Conditional Waiver of WDRs for Discharges from Irrigated Lands [Administrative' 
Record (AR) Part 1, Volume 1, Index 52]. 

2 Resolution R5-2006-0053, Coalition Group Conditional Waiver of Waste Discharge Requirements for Discharges 
from Irrigated Lands [AR Part 1, Volume 6, Index 14]. 

3 Resolution R5-2006-0054, Individual Discharger Conditional Waiver of Waste Discharge ReqUirements fOT 
Discharges from Irrigated Lands [AR Part 1, Volume 6, Index 15]. 
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with irrigated agriculture. Constituents addressed by these management plans include 
chlorpyrifos (1), dissolved oxygen (2), E. coli (1), total dissolved solids (2), algae toxicity (6), 
fathead minnow toxicity (1), and Ceriodaphnia toxicity (3). The chlorpyrifos management plan 
was required due to irrigated agriculture operations; however, over three years of subsequent 
monitoring indicated no further exceedances. All other management plans concluded that the 
exceedances were not caused by irrigated agriculture after investigation by the Coalition. 
Regional Board staff approved the approach used to eliminate irrigated agriculture as a likely 
cause or contributor to the exceedance. 

Management practices implemented - A key step for implementation of management plans by 
the Coalitions is conducting surveys of management practices being performed by members. 
Survey results are used to characterize baseline practices (prior to implementation of new 
practices), to evaluate what additional practices should be implemented, and to quantify new 
practices put in place by growers following Coalition education and outreach. Therefore, 
surveys may be conducted multiple times to obtain the necessary information. To date, the 
Coalitions have collected approximately 3,600 surveys from member growers. 

Coalition outreach and education - The Coalitions utilize multiple strategies for their outreach 
efforts. Regular member meetings are held on an annual basis. Additional focused outreach. 
meetings are held to address specific water quality problems in specific watershed areas. On
site individual meetings with growers are being conducted in some watershed areas where a 
persistent water quality problem exists. 

The Coalitions also mail newsletters to their member growers on a semi-annual basis to keep 
them informed of water quality issues, useful management practices, water quality 
improvement funding opportunities, Central Valley Water Board actions and requirements, and 
grower responsibilities. Additionally, the Coalitions mail notifications to growers when a water 
quality problem has been identified in a watershed area. Management Practice Manuals 
developed by the Coalition for Urban and Rural Environmental Stewardship (CURES) are also 
distributed to growers. The Coalitions also work closely with their member growers to help 
them obtain grants that can pay a portion of the costs associated with installing the more 
costly management practices. 

County Agricultural Commissioner Memorandum of Understanding (MOU) - In 2005, an MOU 
between the Central Valley Water Board, the State Water Board, the Department of Pesticide· 
Regulation, and the Agricultural Commissioners of Butte County and Glenn County 
established a Pilot Program wherein the Agricultural Commissioners (Commissioners) were· 
funded to provide support for the irrigated lands regulatory program. Because one of the· 
primary duties of the Commissioners is enforcement of pesticide regulatory requirements, they 

. regularly interact with growers on a local level. Their knowledge of the agricultural industry 
and practices can provide a critical link for successful implementation of the conditional 
waivers. 

Several important tasks for implementation of the conditional waivers were accomplished. by 
the two county Commissioners, including performing field surveys and farm inspec~ions to 
document management practices in five different Sacramento valley watersheds; providing 
education and outreach information to agencies that work with growers, the Coalitions, and 
directly to ranchers and growers; creation of GIS layers and query tools for the conditional 
waivers; support of non-participant outreach through on-farm inspections and review of mailing 
lists; and support of Coalition management plan development with tools and knowledge. The 
Commissioners also provided timely information about pestiCide use, cropping patterns and 
identified useful management practices. 
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Compliance and Outreach - The Central Valley Water Board has also had an active 
compliance and outreach effort. Using GIS technology and information provided by the 
Coalitions on their participants, the RegionalBoard identifies parcels that may include irrigated 
crop land and are not enrolled in the Coalition Group waiver. The Central Valley Water Board 
first mails those landowners a post card informing them of the'Regional Board's regulatory 
requirements and encouraging them to voluntarily enroll in the irrigated lands program (ILF~P). 
If there is no response from the post card, the Executive Officer pursues progressive 

enforcement. Since fiscal year 2007/2008, there have been nearly 3,400 post cards mailed; 
over 2,500 13267 Orders issued; 450 notices of violation sent; and six administrative liability 
complaints issued. 

In addition, the Central Valley Water' Board has responded to a number of complaints 
associated with irrigated agricultural discharges; Those complaints have resulted in both 
formal and informal enforcement action. The Regional Board has coordinated its response 
with the local county agricultural commissioner, when it is pesticide related, and has 
coordinated enforcement with the Department of Fish and Game. In its most significant 
enforcement action, the Central Valley Water Board issued a $300,000 fine for sediment. 
discharges from a nearly 1,000 acre almond orchard. 

The last several years of regulating irrigated agricultural discharges under a single Coalition 
Group Conditional Waiver has resulted in significant progress in many areas; although mllch 
work remains to be done. The Coalition Waiver has served its purpose as an interim step in 
the process bf developing a broad regulatory approach for irrigated agriculture. The lessons 
learned from that interim step informed the Central Valley Water Board in its preparation of th.e 
program EIR and will inform the Regional Board as it moves forward in adopting the orders 
that will constitute its long-term irrigated lands program. 

Program Environmental fmpact Report 

The Central Valley Water Board understood that its regulatory approach for irrigated 
agriculture was incomplete in that the program only regulated discharges to surface water and 
did not address discharges to groundwater. When it issued the 2006 conditional waivers, the 
Regional Board directed staff to continue preparation of an Environmental Impact Report 
pursuant to the California Environmental Quality Act (CEQA) that would comprehensively 
address discharges of waste from irrigated lands to waters of the State.4 

. th~ 2006 conditional waivers were challenged in superior court, but resulted in a stipulated· 
judgment between the Central Valley Water Board and the parties without any admissions of 
liability, requiring the Regional Board to consider certification of an Envirohmentallmpact 
Report by 31 March 2011. 5 That deadline was subsequently extended to April 8, 2011.6 

Staff's effort to prepare a Program Environmental Impact Report (PEIR or Program EIR) was, 
supported in part by $5 million of State Water Board Clean-up and Abatement Account funds. 
The funds were used to conduct monitoring of surface waters receiving agricultural drainage to 

~ Resolutio.n R5-2006-0053, at findings 23 and 37. 
5 Stipulated Judgment Between all Parties, California Sportfishing Protection Alliancev. Central Valley Regional 

Water Quality Control Board (Sac. County Court Case No. 07CS00807) fAR Part 1 , Volume 30, Index 7] .. 
6 See Letter from Deputy Attorney General Deborah Barnes to Mike Lozeau (Sep. 30, 2010) fAR Volume 36,. Index 

21]. 
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characterize the existing conditions of those waters and enlist contractor support to prepare 
the PEIR documents. 

In preparing the PEIR, the Central Valley Water Board engaged interested parties in an 
extensive stakeholder process. The Central Valley Water Board held an initial series of CEQA 
scoping meetings in early 2003. In 2006, a draft Existing Conditions Report (ECR) was 
prepared and circulated by the Central Valley Water Board's contractor for a 60-daycomment 
p~riod. Seven ol)treacl1meetings were held throughoutthe Central Valley to discuss the draft ECR. .... . .. - . .. . _. . .. 

Board staff held a second series of scoping meetings in early 2008. At those scoping 
meetings, many stakeholders told staff that they wanted to take an active role in the 
development of the program alternatives to be considered in the EIR. 

In' Fall 2008, staff convened a Stakeholder Advisory Workgroup to provide staff with i"nput on 
the qevelopment of the long term program. Workgroup members were required to commit to a 
series of meetings over the course of nine months to provide Regional Board staff with input 
on the Program EIR. The Workgroup included over 50 stakeholders representing local, State, 
and federal government; industry, agricultural, and environmental justice and environmental 
representatives throughol,lt the Central Valley.? The Workgroup operated under a Charter 
document. 

The Stakeholder Advisory Workgroup came to consensus on the goals and objectives of the 
program, with the exception of one objective, and agreed that five project alternatives 
represented a reasonable range of alternatives to evaluate for CEQA purposes. The 
Workgroup did not come to consensus on any specific project alternative. 

Per the Workgroup Charter, staff originally did not intendto continue informal public 
participation to complete the drafting of the Program EIR. However, the Workgroup requested 
Regional Board staff to identify their recommended approach based on an initial review of the 
five alternatives. Central Valley Water Board staff accommodated that request and developed 
a "straw proposal," which was composed of elements and ideas from the five alternatives. 
Staff met several times with members of the Workgroup to discuss the straw proposal from 
January through May 2010. Based on feedback from the stakeholders and further evaluation 
of legal requirements, Board staff modified the straw proposal in developing its Recommended 
Program Alternative, which was included and evaluated in the Draft PEl R as Appendix A. 

The Draft PEIR was released in July 2010. Staff provided a 60-day period for the submittal of 
written comments on the Draft PEIR. In September 2010, Board staff held public workshops 
in Tulare, Modesto, Rancho Cordova, and Chico to describe the Draft ~EIR and receive public 
input. In addition, staff held several informal meetings with interested parties during the 
comment period. The public review process generated 145 comment letters with over 1,100 
individual comments. 

7 A number of the petitioners were Workgroup members and participated conSistently throughout the process. 
The California Sportfishing Protection Alliance partiCipated in an initial organizational meeting (December 2008), 
but did not attend subsequent meetings. 
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Numerous written comments requested Clarification or further description of the recommended 
program alternative. In response to those comments, Central Valley Water Board staff ' 
developed a draft paper to provide staff's conceptual ideas based on the alternatives 
presented in the PEIR on how to regulate irrigated land moving forward. This draft paper was 
referred to as the Long-Term Framework Staff's intent was to seek input, feedback and 
direction from the Board on their conceptual thoughts. Copies of the draft paper were 
provided to the stakeholder group for their review and comments. Although the conceptual 
ideas presented in the FrarneworkWould not have been binding on staff, in an effort to give 
some level of assurance to the stakeholder group, staff believed a resolution by the Board 
agreeing to the general concept would be appropriate. Staff scheduled an agenda item for the 
Board to consider adoption of Framework resolution on the same day it would consider a 
resolution certifying the Final PEIR.B 

. . 

The final Program EIR was certified by the Board at its April 2011 meeting. The Board 
satisfied the conditions of the stipulated judgment when it cohsidered and certified the" 
Program EIR at its 7April 2011 meeting. " 

. At the same 7 April 2011 meeting, the Central Valley Water Board opened a new hearing and 
proceeded to consider the proposed Framework resolution. After hearing comments critical. of 
the proposed resolution and after discovering the stakeholders' confusion regarding the intent 
and purpose of the draft document and applicability of CEQA to the Board's action, the Board 
decided not to adopt the resolution. Instead, the Board directed staff to begin developing draft 
orders and to report back for further direction at the next Board meeting. Petitioners refer to 
the draft resolutidn as the "Long Term Framework." This implies that the B"oard took final 
action on the proposed resolution. However, since staff's proposed resolution was never' 
adopted by the Board, there is no adopted "Long-Term Framework." 

Short-Term Renewal of 2006 Coalition Group Waiver 

At its June 2011 meeting, the Central Valley Water Board renewed the Coalition Group 
conditional waiver for two years and directed staff to begin developing orders to address 
discharges to groundwater and surface water from irrigated lands. Identifying the waiver 
renewal as a CEQA "project," the Board relied upon the Program EIR for the associated 
environmental analysis, acknowledging the potential adverse environmental impacts 
associated with continuation of the Coalition Group conditional waiver. The PEIR identified a 
number of practices implemented by growers that could result in potential impacts, if not =. 

mitigated. Renewal of the 2006 Coalition Group conditional waiver in June 2011 included 
additional provisions to mitigate those identified potential impacts.9 

Because the Board relied upon the Program EIR for the environmental analysis for the waiver 
renewal qnd issued a notice of determination acknowledging that fact, the Petitioners are 
entitled to challenge the Program EIR Lihder CEQA. Specifically, Public Resources Code 
section 21167(c) allows a lawsuit challenging the adequacy of an environmental impact report 
within 30 days of a lead agency's filing of a notice of determination. Before it can file such a 
lawsuit, however, a litigant must file a water quality petition with the State Water Resources 

8 See Central Valley Water Board? April 2011 Board Meeting agenda, item ? 
9 See Resolution No. R5-2011-0032, Short-Term Renewal of Coalition Group Conditional Waiver of Waste 

Discharge Requirements for Discharges from Irrigated Lands, Attachment B [AR Part 1, Volume 39, Index 43]. 
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Control Board. 10 For this reason, the petitions contain numerous contentions challenging the 
adequacy of the underlying Program EIR. 

RESPONSE TO PETITION A- 2173(a) 
PETITION OF CALIFORNIA SPORTFISHING PROTECTION ALLIANCE AND CALIFORNIA 
WATER IMPACT NETWORK ("Environmental Group Petitioners" or "Environmental 
Groups") 

The Environmental Group Petitioners make the following contentions: 

A.1. Renewing the eXisting waiver program for two more years is inconsistentwith the 
State's Antidegradation Policy. 

A.2. Renewing the existing waiver for two more years violates the Nonpoint Source Policy 
(NPS Policy). ' 

A.3. Renewing the 'existing waiver program for two more years is inconsistent with the public' 
'interest and Water Code § 13269. 

B. The renewed waiver is ,inconsistent with the State's Antidegradation Policy and water 
quality objectives because it fails to address ground water pollution. 

C.1 General purposes and standards under CEQA 

C.2 The PEIR fails to include a stable project description - indeed, no proposed project is 
included. 

C . .3 The objectives borrowed from the stakeholder process attempt to lend support to 
purported benefits of elements of Alternative 1 - including its regional planning basis 
and lack of farm specific information of any sort - which are its main faults. 

CA "The PEIR fails to identify the superior alternative. 

C.5 The PEIR does not provide meaningful comparative analysis of the. selected 
alternatives because the assumption that all five alternatives would be equally effective 
at implementing BPTC and achieving standards is unsupported by any evidence. 

C.6 The Regional Board may not approve four out of five of the proferred [sic] alternatives 
because they would conflict with other laws, i.e. Porter-Cologne. 

C.7 The PEIR fails to consider a reasonable range of alternatives because most of the 
alternatives ar~ weighted down with components that render them ineffective. 

C.S The PEIR ignored CSPA's and others' scoping comments. 

C.9 The PEIR overlooks a number of important significant impacts. 

10 Water Code § 13330, subd. (c). 
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C.10 The PEIR's analysis of many key potential impacts and the alternatives' proposed 
mifigations are not supported by substantial evidence. 

Below are responses to these contentions, which are labeled as "Environmental GroLlPS' 
Contentions" to differentiate from the other petition. To the extent the contentions address 
alleged deficiencies in the Program EIR, the responses below summarize and supplement the 
responses to public comments already included in the Final Program EIR, which is hereby 
incorporated by reference. For ease of review, each contention is summarized in italics in the 
beginning of each response. . 

Response to Envlronmenta:l Groups'Contelition A.1 

Renewing the existing waiver program for two more years is Inconsistent with the State's 
Antidegradation Policy 

Central Valley Water Board staff agrees that discharges of \/Vaste above water quality 
standards or above background conditions that cause pollution are not to the maximum benefit 
of the people of the state. The Conditional Waiver, however, does not authorize discharges of 
waste from agricultural lands that (1) are above water quality standards, (2) Cause· 
exceedances of water quality standards in receiving waters, (3) affect beneficial uses" or (4) 
cause nuisance. The Conditional Waiver explicitly prohibits such ·discharges. It also requires 
Coalition Groups and/or dischargers to implement management practices to protect th~ waters 
of the state. 

The Conditional Waiver does not violate State Water Board Resolution 68-16 because it does 
not authorize the degradation of any high quality waters. The Water Code authorizes, and the 
State Water Board's Policy for Implementation a.nd Enforcement ofthe Nonpoint Source 
Pollution Control Program (NPS POlicy) affirms, the use of conditional waivers to address non
point source pollution. It is not a vjolation of the Water Code to allow conditional waivers of 
waste discharge requirements. Water Code section 13269 does not limit conditional waivers 
to insubstantial·discharges of waste. Many water bodies have been listed as impaired . 
pursuant to Clean Water Act section 303(d). As stated in finding 23 of the Conditional Waiver, 
such impaired water bodies are not high quality waters with respect to those constituents 
within the meaning of Resolution 68-16, and it is not necessary for a regional water board to 
conduct an anti-degr~dation analysis for those waters. The Conditional Waiver does not 
authorize further degradation of such waters - it seeks to improve the quality of those waters. 

With respect to surface water discharg.es to high quality waters, the Conditional Waiver does 
not allow further degradation. Instead, the Conditional Waiver requires compliance with water 
quality standards, protection of beneficial uses, and prevention of nuisance. In addition, 
Provision C.2 of Attaohment B of the Conditional Waiver requires Coalition Groups and/or 
Dischargers to implement management practices to achieve best practicable treatment or 
control that will reduce wastes in the discharges to the extent feasible and that will achieve 
compliance with applicable water quality standards; protect the beneficial uses of wat~rs of the 
State, and prevent nuisance. This requirement applies regardless of whether the receiving 
water is high quality or not. This approach is similar to waste discharge requirements that 
require compliance with water quality standards and implementation of best practicable 
treatment or control (BPTC). 
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The Central Valley Water Board concurs that more information on the types of practices being 
implemented, their effectiveness, and whether they achieve BPTC will help advance the 
irrigated lands regulatory program. In developing new WDRs to regulate discharges from 
irrigated agriculture, the Board will be improving its efforts to collect information on 
management practi'ces and their effectiveness. With that said, the Conditional Waiver 
continues to require submittal of relevant and important information about management 
practice implementation. Had the Board allowed the 2006 Conditional Waiver to lapse before 
adoptionof new generaLWDR~, jt woulcL hav~setback_its information collecti()n eff9rt~ 
significantly. . - . . .. . ....... _.. . .... . 

Even assuming arguendo that the waiver will authorize some degradation, any such 
degradation would not go beyond any levels previously authorized by the 2006 Conditional 
Waiver. If a decline in water quality was permitted consistent with state antidegradation 
policies, the most recent water quality resulting from the permitted action constitutes the 
relevant baseline for determination of whether the water body is high quality.11 To the extent 

. that the Environmental Groups seek an analysis of a claim that the 2006 Conditional Waiver 
authorized degradation of high quality waters in violation of State Water Board Resolution 68-
16, that argument is barred by the statute of Iimitations. 12 

Response to Environmental Groups' Contention A.2 

Renewing the existing waiver program for two more years violates the 
NPS Policy. 

The Conditional Waiver does not violate the NPS Policy with respect to discharge from 
irrigated lands to surface waters. The Conditional Waiver contains conditions or findings that 
address the five key elements of the NPS Policy. Consistent with Element 1 (purpose of 
nonpoint source program), the Conditional Waiver explicitly requires compliance with water 
quality standards, protection of beneficial uses, and prevention of pollution or nuisance . 

. Consistent with Element 2 (description of management practices), the Conditional Waiver 
requires implementation of management practices to comply with water quality standards, 
protect beneficial uses, and prevent pollution or nuisance. The Conditional Waiver requires 
Coalition Groups and/or dischargers to submit management plans that specifically identify the 
management practices used, as directed by the Executive Officer. Coalition Groups and/or 
.Dischargers must describe and implement management practices consistent with Element 2. 
This requirement, carried over from 2006 waiver, has provided the Board with significant· 
evidence of management practice implementation and improvements in water quality (see 
discussion in Background section). 

Element 3 (time schedule and milestones) recognizes that it may take time to.achieve water 
quality standards and that various processes may be needed. The Conditional Waiver 
requires all Coalition Groups and dischargers to implement management practices to achieve 

11 See, e.g., State Water Board Order WQ 2009~0007, at p. 12. 
12 As mentioned in the Background section of this response, the Central Valley Water Board satisfied the 

conditions to stipulated judgment resulting from the Environmental Petitioners' challenge to the 2006 Conditional 
Waiver when it considered an certified the PEIR in April 2011. Any further challenges to the 2006 Conditional 
Waiver are barred by Water Code section 13330. 
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compliance with water quality standards. A general time schedule for compliance is not 
included in the Conditional Waiver. However, where management plans are required, such 
management plans must include time schedules to achieve compliance with water quality 
standards. Monitoring and reporting are required on a set time schedule, and management" 
plans are required as directed by the Executive Officer as water quality problems are' 
identified. In addition, the Conditional Waiver requires management plans to be submitted 
whenever there is more than one exceec;lance of a water quality standard in three years, 
unless the Executive Officer determines that the exceedance is not likely to be remedied or 
addressed by a management plan.13 No one time schedule would be applicable to all water 
quality problems associated with irrigated agriculture. 

, Consistent with Element 4 (feedback mechanisms), the Conditional Waiver requires 
monitoring C\nd reporting, and these reports are available to the public and posted on the 
Central Valley Water Board's website. The monitoring measures, protocols, and associated 
frequencies are all specified in the Monitoring and Reporting Program for Coalition Groups or 
are contained in Coalition specific MRP orders. The Board frequently holds and will continue 
to hold meetings to obtain updates and provide an opportunity for public review and comment. 
The Central Valley Water Board's Executive Officer's report has a special section on the 
Irrigated Lands Regulatory Program, which provides the Board and public with frequent 
updates on activities related to implementation of the program. Finally, as mentioned in 
regards to- Element 2, the Conditional Waiver requires reporting of management practice 
implementation and corresponding improvements in water quality. While there are 
opportunities for this process to be improved, the current requirements have resulted in 
important steps forward, and will continue to do so until the discharges are transitioned from 
the Conditional Waiver to coverage under WDRs. 

Consistent with Element 5, the Conditional Wai,\Ier makes clear the enforcement mechanisms, 
including termination of the Conditiona,1 Waiver and/or termination of coalition group 
authorization_ As described in th'e Background sect jon, ante, the Board has also taken " 
enforcement action in a number of instances. The Regional Board may consider other options 
to assure implementation of the NPS Policy. 

Re$ponse to Environmental Groups' Contention A.314 

Renewing the Existing Waiver Program for Two More Years is Inconsistent 
with the Public Interest and Water Code, § 13269 . . 

It is not always clear what is in the best interest of the public, but it is clearly NOT in the best 
interest of the public to stop regulating and monitoring discharges to surface waters from 
5 million acres of Central Valley irrigated agriculture. 

Water Code section 13269 authorizes regional water quality control boards to waive waste 
discharge requirements if such waiver is in the public interest. The statute does not define 
what is in the public interest. The Central Valley Water Board considered the goals of the 

13 See Resolution No. RS-2011-0032, Short-Term Renewal of Coalition Group Conditional Waiver of Waste 
Discharge Requirements for Discharges from Irrigated Lands [AR Part 1, Volume 39, Index 43], Attachment B, 
condition B.7. 

14 To the extent that Contention A.3 duplicates Contentions A.1 and A.2, the Central Valley Water Board does not 
repeat its re$ponses to those contentions here, Instead, it incorporates those responses by reference. 
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Water Code and the interests of the public, including environmental and discharger interests. 
In finding 12 of the Conditional Waiver, the Board made a finding that a short-term renewal of 
the Conditional Waiver is in the public interest. In explaining the basis for the finding, the 
Board stressed that an interim continuation of the current regulatory program would minimize 
the disruption that would have resulted had it let the 2006 Conditional Waiver expire before 
the new WDRs were in place. It also explained that renewing the waiver would maximize the 
resources available to develop the new WDRs. It then provided seven additional reasons for 
making thepublic interestfinding. i5 10 renewing the ConditionalWaiver,the Board found that 
it would take up to two years to finalize the new orders. i6 VVhile it may take'up t() two years or 
longeri7 to finalize all of the orders, the Central Valley Water Board minimized the reach of the 
extension by automatically excluding dischargers from Conditional Waiver coverage as each 
replacement WDR is adopted. i8 

Petitioners contend that renewal of the Conditional Waiver is not in the public interest because 
the Conditional Waiver does not protect water quality. In doing so, it argues that the current 
program has not been effective, and has been unenforceable. It also points to conclusions 
made by the Central Coast Regional Water Board staff about the efficacy of its program, 

While further improvements to the irrigated lands regulatory program are warranted and will be 
made, the Central Valley Water Board largely objects to these characte rizations~ Statements 
made by the staff of the Central Coast Water Board about the effectiveness of its irrigated 
lands conditionalwaiver are not germane to the instant petition. Nevertheless, the Central 
Valley Water Board notes that the Central Coast Water Board has renewed its existing waiver 
twicesubsequenlto issuance of the preliminary staff report. i9 It has done so while staff 
continues to develop proposed revisions to its irrigated lands regulatory program. The Central 
Coast Water Board took this approach, which is similar to that taken by the Central Valley 
Water Board, despite the staff report's critical review of the existing conditional waiver. 

in regards to the enforceability and efficacy of the current program, the Conditional Waiver 
requ.ires dischargers to comply with water quality standards and to implement management 
practices. In addition, the Executive Officer may request a management plan at any time and 
that management plan must, among other things, evaluate the effectiveness of existing 

15 Resolution No. RS-2011-0032,Short-Term Renewal of Coalition Group Conditional Waiver of Waste Discharge 
Requirements for Discharges from Irrigated Lands [AR Part 1, Volume 39, Index 43], finding 12. Those reasons 
include, but are not limited to, findings that the Conditional Waiver complies with Water Code section 13269, 
requires compliance with waterquality standards for surface water discharges, includes conditions intended to 
reduce and prevent pollution and nuisance and protect beneficial uses, optimizes the use of staff resources, 
and provides regulatory flexibility through participation .in Coalition Groups. 

16 Id. at finding 6. . 
17 Please note that subsequent to the June 2011 hearing, Board staff have distributed a revised schedule for 

completing all of the proposed general WDRs that would result in the final general WDR being completed after 
30 June 2011. The revised schedule reflects an additional process stepto allow for interested parties to 
informally comment on an administrative draft. Should additional time be required beyond the expiration date, 
Board staff would request an extension of the Conditional Waiver only for those geographic areas not covered 
by a general WDR. 

18 Resplution No. RS-2011-0032, Short-Term Renewal of Coalition Group Conditional Waiver of Waste Discharge 
Requirements for Discharges from Irrigated Lands [AR Part 1, Volume 39, Index 43], at finding 48 ("The 

. Conditional Waiver does not apply to discharges of waste that are regulated under another Conditional Waiver, 
individual WDRs or general WDRs."). 

19 Order No. R3-2010-0040 (July 8, 2010); Executive Officer Order No. R3-2011-0208 (March 29, 2011) [AR part 
1, Volume 32, Index Sand AR Part 1, Volume 38, Index 59. . 
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management practices in achieving applicable water quality standards; propose a time 
schedule to' implement the plan and achieve water quality standards; identify additional 
actions, including different or additional management practices or education outreach that the 
Coalition Group and/or its participants propose to implement to achieve applicable water 
quality standards; and identify how the effectiveness of those additional actions will be 
evaluated. 

To· date, there has been substantial progress in documenting management practice 
implementation and improvements in water quality. The Board has followed a typical process 
for addressing water quality problems - 1) monitoring and data collection; 2) assessment of 
data; 3) development of plans to address identified problems; 4) implementation; and 5) 
evaluation. As discussed in the Background section, ante, the monitoring, assessment, 'and 
planning processes have resulted in the collection of hundreds of thousands of water quality 
data and the development of p"lans addressing over 500 parameter/water body combinations. 

Ensuring compliance when addressing a large group of dischargers is a significant task, 
whether using a conditional waiver approach or using general waste discharge requirements. 
An example is the General Industrial Stormwater Permit Program, which took many years to 
achieve a high percentage of compliance. The Industrial Stormwater Program addresses 
about 2,500 sites. There are over seven million acres of irrigated lands in the Central Valley, 
which involves tens of thousands of parcels and more than 30,000 owners or operators. The 
Central Valley Water Board is using a conditional waiver as the regulatory tool as an interim" 
program due to the unprecedented large-scale nature of the long-term program. This " 
approach is consistent with and recommended in the NPS Policy. 

The Regional Board is following the iterative approach set forth in the renewed Conditional 
Waiver, which is similar to the Municipal StormwaterProgram.' When an exceedance of 
standards is identified based on monitoring data, a report must be submitted to the Board 
within five business days describing the actions to be taken to address the exceedance. 
Whe~.ever there is more than one exceedance of a water qual!ty sta~dard in three laears, the' 
Coalition Groups must propose management plans for Executive Officer approval. 0 The 
Coalitidn Groups are required to report annuallY on their progress in implementing the 
management plans, the effectiveness of the management practices, and revise the plans, if 
necessary.21,' , 

.The management plans have been approved relatively recently '(late 2008/early2009) a~d 
progress on management plan implementation is reported annually. However, there is some 
evidence of improvement even at these early stages. The East-side San Joaquin water quality 
coalition has conducted dozens of on farm interviews and surveys of growers in watersheds 
with identified water quality problems. Receiving water data collected from those watersheds 
suggests the frequency of exceedances is decreasing. In the Sacramento Vall'ey, farm.ers in 
EI Dorado and Napa counties participated in a pilot program to document management 
practice implementation in exchange for reduced monitoring. Over 95% of the Coalition 

20 See Resolution No. R5-2011-0032, Short-Term Renewal of Coalition Group Conditional Waiver of Waste 
Discharge Requirements for Discharges from Irrigated Lands [AR Part 1, Volume 39, Index,43], Attachment B, 
condition B.7. 

21 See Conditional Waiver, Resolution No. R5-2011-0032, Short-Term Renewal of Coalition Group Conditional 
Waiver of Waste Discharge Requirements for Discharges from Irrigated Lands [AR Part 1, Volume 39, Index 
43] Attachment B, condition B.6, ' 
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members in each county participated and the Coalition has begun the process of on-farm 
verification of manage'ment practice implementation. The rice coalition took early action based 
on increasing levels of propanil to develop a management plan, although the trigger for 
requiring a management plan (two exceedancesin a three year period) had not been reached. 
The first year of follow-up monitoring suggests that propanil levels in receiving waters have 
stabilized or decreased. A number of the problems that the Petitioners cite have, in a number 
of instances been shown to not have an irrigated agricultural source. Management plans for 
t.he Rice Coalition, Goose Lake Coalition, and Sac. rament.o .... V. aile. y W .. ate. r. Quality CoaIi. tio."n .. have 
been deemed complete after the appropriate studies an-dinformationwere proviaedio-the'- " 
Regional Board (see Background section of this response). 

In summary, the use of a conditional waiver in this circumstance does not violate section 
13269 or the policies of the State Water Board, which specifically contemplate the use of 
conditional waivers for nonpoint source discharges. As properly found by the Board, the 
temporary renewal of the 2006 Conditional Waiver is in the public interest because it 
preserves the status quo only as necessary to transition "dischargers into the long term 
regulatory program as it comes online. Again, it is clearly NOT in the public interest to allow 
regulation of irrigated agriculture to lapse until the General WDRs are adopted. 

Response to Environmental Groups' Contention B. 

The renewed waiver is inconsistent with the State's Antidegradation Policy and water quality 
objectives because it fails to address ground water pollution. . 

The Environmental Groups do not provide any legal argument in support of their contention 
that the renewed Conditional Waiver, because it fails to address groundwater discharges, is 
inconsistent with the State's Antidegradation Policy and water quality objectives. With that 
said, Central Valley Water Board staff agrees that groundwater is an extremely important 
resource in the Central Valley. As a new and complex regulatory program involving millions of 
acres and thousands of surface water bodies, the Board chose in 2003 to prioritize its 
regulatory efforts and begin the regulation of discharges of waste from irrigated lands to 
surface water. The Board has directed staff to develop new WDRs over the next two years 
that regulate groundwater. The directive was memorialized at the waiver hearing and in the 
board members' agenda package for the waiver renewal.22 This directive was noted by two ' 
Board members during an informational item discussed by the Board immediately before the 
hearing on the waiver renewal. 23 

. 

In summary, the Central Valley Water Board is in the midst of developing orders that will make 
improvements in its surface water quality efforts and will broadly regulate discharge from 

22 The summary of the proposed resolution was posted on the website as included in the board members' agenda 
package, That summary clearly indicated that the WDRs to be 'adopted over the next 24 months will regulate 
groundwater. See June 9, 2011 Agenda Item 10, Buff Sheet - Consideration of a Resolution Approving a Short
term renewal of the Coalition Group Conditional Waiver of WDRs [AR Part 1, Volume 39, Index 23], at p. 1 ("At 
its April 2011 meeting, the Board directed staff to begin developing orders to address discharges from irrigated 
lands to groundwater and surface water.") At the hearing on the waiver renewal, staff reminded the board that 
it has been directed by the board to develop WDRs over the next 24 months to regulate both groundwater and 
surface water discharges. See June 9, 201.1 Agenda Item 10 audio recording [AR Part 1, Volume 39, Index 35] 
at minute 72. 

23 See June 9,' 2011 Agenda Item 9 audio recording [AR Part 1, Volume 39, Index 35], at minute 59. 



James Herink -16- 14 September 2011 

irrigated lands to groundwater for the first time. Petitioners' suggestion that the State water 
Board should rescind the Central Valley Water Board's current surface water quality protection 
efforts would impair the Regional Board's ability to regUlate ongoing agricultural activities . 
during development of the new orders. This setback would not move the Central Valley Water 
Board any closer to addressing groundwater pollution in the region, nor would it reduce the 
time the Regional Board needs to develop the new orders. ' 

E:nvironmental Groups Contention C.1 
General purposes and standards under ~CEQA 

Response to Environmental Groups' Contention C.1 

Since this section does not include any specific contentions, the Central Valley Water Board 
does not provide a response to Contention C.1. 

Response to Environmental Groups Contention'C.2 
The PEIR fails to include a stable project description - indeed, no proposed project is 
included. 

Petitioners contend that the PEIR lacks. a project description. The Central Valley,WaterBoard 
disagrees. The PEIR contains a project description in section 2 of the Draft PEIR which is 
expanded upon in section 3 of the Draft PEIR. The Central Valley Water Board complied with 
CEQA's specific requirements for a project description as detailed further below. Because bf 
the programmatic nature of PEIR, the "project description" is framed as a "program 
description.,,24 Broadly, it is important to recognize. that the PEIR is an analysi~ of a complex 
and expansive program, not a discrete single project, and the "program description" is 
therefore by necessity less specific and detailed than it would be in a project EIR. 

Petitioners' assertion the PEIR did not include a project description is belied by the fact that 
the PEIR included a project description that meets the requirements of CEQA Guideline 15124 
and related case law. As required by CEQA Guideline 15124(a), Chapter 2.3 of the Draft 
PEIR described the precise location and boundaries.of the program and was accompanied by 

. detailed maps. Chapters 2.4 and 2.5 of the Draft PEIR contain the clear statement of program 
objectives and purpose described by CEQA Guideline 15124(b). As mentioned in the 
Background section of this response, the Central Valley Water Board dev,eloped the program 
goals and objectives with the Stakeholder Advisory Workgroup through an extensive and 
inclusive process. As required by CEQA Guideline 15124(d), the Draft PEIR disclosesthe 
intended uses of the PEIR in Chapters 2.4.2 and 2.4.3. 

Pursuant to CEQA Guideline 15124(c), the Draft PEIR provides a "general description of the 
project's technical, economic, and environmental characteristics" in Chapter 2 and expands 
upon this general description in Chapter 3, which is entitled "Program Description." As the text 
makes explicit, project descriptions may be general. The court in Dry Creek Citizens Coalition 
v. County of Tulare (1999) 70 Cal.App.4th 20, has interpreted this guideline to mean that 
project descriptions must describe the main features of a project, "rather than the details or 

24 Although CEQA does expressly say so, the "program" referenced in CEQA Guidelines section 15168 "is itself a 
'project. '" Stanislaus Natural Heritage Project v. County of Stanislaus (1996) 48 Cal.App.4th 182, 201. 
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particulars. ,,25 A general project description also helps accomplish one of the stated 
advantages of PEIRs, which is to "allow the Lead Agency to consider broad policy alternatives 
and programmatic mitigation measures at an early time when the agency has greater flexibility 
to deal with basic problems or cumulative impacts.,,26 A project description is sufficient if it 
provides decision makers with information which enables them to make a decision which 
ultimately must take account of environmental consequences. 27 

As stated above, because of t~eprogralTlmatic nature of the PEIR, the project description. is 
by necessity less specific than for a discrete project Neveriheless, the prOgram's tectlfmSal, ,.-
economic, and environmental characteristics are provided in greater detail in discussions of 
the proposed alternatives. CEQA did not require the Central Valley Water Board to identify a 
preferred project28; instead, the Board described the program as one of the five project 
alternatives identified in the Draft PEIR, or a staff recommended program alternative 
comprised of elements from the project alternatives}9 The project alternatives are described 
in Chapter 3 of the Draft EIR, including a reference to a staff proposed project alternative 
described in Appendix A of the Draft EIR. 3o 

. 

The project description meets the requirement~ of CEQA. While project descriptions, 
especially PEIR program descriptions may be general and need not include the details or 
particulars, Chapter 3includes details that go beyond the requirements of Guideline 15124(c): 
In that Chapter, the PEIR includes details of the "no project alternative" and four project 
alternatives. 31 This description and listing of a range of alternatives, combined with the other 
information in the PEIR, will enable the Board members to select an action based on his or her 

. understanding of the alternatives . 

. The cases cited by Petitioners do not support their contentionthat the project description was 
absent or inadequate. As a preliminary matter, the cited cases concern project rather than 
program EIRs. Further, even if relevant to a programmatic EIR, the cases do not support 
Petitioners' argument. Countyoflnyov. City of Los Angeles (1977) 71 Cal. App. 185, 
Goncerned an internally inconsistent EIR that conflicted with itself in describing the effect of the 
proposed project. The cited section of Sacramento Old CityAssn. v. City Council (1991) 229 
Cal. App. 3d 1011, considered the plaintiffs' contention that the EIR's project description was 
improperly segmented. Since the Petitioners do not claim that the project description was 
internally inconsistent or improperly segmented, the cases do not speak to the adequacy of 
the P~IR's project description. 

25 Dry Creek Citizens Coalition v. County of Tulare (1999) 70 Cal.App.4th 20, 28. See also, CEQA Guideline 
section 15124 (stating that project descriptions "should not supply extensive·detail beyond that needed for 
evaluation and review of the environmental impact.") . 

26 CEQA Guideline section 15168, subd. (b)(4). 
27 Dry Creek Citizens Coalition v. County of Tulare (1999) 70 Cal.App.4th 20, 26; see also CEQA Guideline section 

15124. 
28 See Response to Agricultural Groups contentionC.9. 
29 See Draft PEIR [AR Part 1, Volume 32, Index 57], section 1.4, at p. 1-3. 
30 See Draft PEIR [AR Part 1, Volume 32, Index 57], Chapter 3. 
31 Appendix A of the PEl R provides extensive details of the recommended program alternative (Alternative 6). 
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. Response to Environmental Groups' Contention C.3 . 
The objectives borrowed from the stakeholder process attempt to lend support to purported 
benefits of elements of Alternative 1 - including its regional planning basis and lack of farm 
specific information of any sort - which are. its main faults. 

The Long-term ILRP goals and objectives were developed and adopted through consensus by 
the Stakeholder Advisory Workgro.up. Considered together, the goals arid objectives provide 
a balanced approach to evaluating Long-term ILRP alternatives. 

The Draft PEIR, at Appendix A, evaluated Whether each ofthe alternatives was consistent with 
the program goals and objectives, California Water Code, NPS Policy, and Antidegradation 
requirements. This evaluation considered protection of beneficial uses, state 'policy, costs, 
and environmental impacts. 

In general, the California WaterCode requires that, in developing waiverslWDRs, the Board' 
implement Basin Plan requirements, consider past/present/probable future beneficial uses to 
be protected, the water quality objectives reasonably required for that purpose, other waste 
discharges, the need to prevent nuisance, environmental characteristics and available water 
quality, water quality conditions that could reasonably be achieved through the coordinated 
control of allfactors that affect water quality in the area, economic considerations, the heed to 
develop housing in the region, and the need to develop and use recycled water (Water Code' 
sections 13263, 13269, and 13241). In addition, the California Water Code requires that costs 
be considered in the development of any new water quality control program for agriculture 
(Water Code section 13141). The goals and objectives are consistent with the requirements of 
the California Water Code-to consider otherfactors in the development of regulatory 
requirements, while ensuring those requirements will result in protection of water quality. 

a. Contention: The project's objective to restore or maintain "appropriate" 
beneficial uses qualifies the Regional Board's duty to maintain all existing 
or designated beneficial uses. . 

In response to the Environmental Groups' written comments on the Draft EIR, the Central 
Valley Water Board revised language for the Final PEIR to clarify Objective 1. Objective 1 in 
the Final PEIR reads: "Restore and/Qr maintain applicable beneficial uses established in 
Central Valley Water Board water quality control plans by ensuring that all state waters meet 
applicable water quality objectives.,,32 Of course, the Central Valley Water Board maintains 
the independent authority to revise water quality objectives and/or beneficial uses through the 
basin planning process, but nothing in the PEIR affects that existing authority. 

b. Contention: The objective to encourage implementation of BMPs is 
inconsistent with Resolution No. 86-16's [sic] duty that the Regional Board 
ensure implementation of all best practicable control technologies (BPTC). 

The second program goal to "Encourage implementation of management practices that 
improve water quality in keeping with the first objective ... II (Draft PEIR, page 1-2) is intended 
to encourage operators to implement practices that would minimize their waste discharge .. 

32 See Final PEl R [AR Part 1, Volume 38, Index 80], Chapter 4, Revisions to the Draft Program Environmental 
Impact Report, page 4-25. 
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This objective must be considered along with the other goals and objectives. The concern that 
this objective diminishes the Central Valley Water Board's mandate to establish requirements 
that implement or be. consistent with water quality control plans is not supported considering 
the following objective: . 

Objective 1: "Restore and! or maintain applicable beneficial uses established in 
Central Valley Water Board Water Quality Control Plans by ensuring that all 
state waters withinthe Central V§:llleYJlleet applicable water quality objectives." 

The second program goal does not supplant or supersede Objective 1. Because of that, 
nothing in Goal 2 of the Final PEIR could justify relaxation ofa requirement to implement best 
practicable control technologies if required by the Central Valley Water Board pur!?uant to 
State Water Board Resolution 68_16.33 Accordingly, nothing in the listing of goals and 
objectives for the long-term program improperly forecloses the consideration of legally feasible 
alternatives. 

c. Contention: The objective to provide incentives to minimize waste 
discharges cannot be construed to allow less monitoring without any proof 
that waste discharges have been minimized. 

The objective to "Provide incentives for agricultural operations to minimize waste discharge to 
state waters from their operations," is intended to encourage operators to minimize waste 
discharges. This objective is considered along with the other goals and objectives. The 
concern that essential water quality protection and monitoring would be traded as incentives to 
minimize waste discharge is not supported, considering Goal 2 and Objective 1 require that 
waste discharge that could affect the quality of state waters be minimized and that all 
applicable beneficial uses be protected.34 Accordingly, nothing in the listing of goals and 

- objectives for the long-term program improperly forecloses the consideration of legally feasible 
alternatives. 

d. Contention: If the objective to coordinate with other regional programs 
means to mimic the regional scope of other ineffective pollution control 
programs, then this objective is inconsistent with ttie other three 
objectives. 

The Petitioners' comment that regional efforts have been ineffective lacks specificity. With 
that said, the progr~m goals and objectives were developed and adopted, through consensus, 
by an inclusive Stakeholder AdVISOry Workgroup process. Objective 5 requires that the Long
term ILRP promote coordination with other programs associated with irrigated agriculture. 35 

Nothing in this objective is inconsistent with the Porter- Cologne Water Quality Control Act. 

Irrigated agriculture operations are non point sources. Many of the waterquality concerns 
facing irrigated agriculture have multiple sources that may only be effectively controlled 
through a combined effort. Examples include nitrate sources from irrigated agriculture, dairies, 
septic systems, and municipalities; pesticides from cities, golf courses, and irrigated 

33 The Final PEIR included a programmatic discussion on how Resolution 68-16 and related policies may apply to 
the orders comprising the long-term program .. The propriety of that discussion is addressed in response to 
Environmental Groups Contention C.6, post. 

34 Draft PEIR [AR Part 1, Volume 32, Index 57], Chapter 1, Summary, page 1-2. 
35 See Draft PEIR [AR Part 1, Volume 32, Index 57], Appendix A, page 103. 
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agriculture. Coordination with other programs in a watershed-based model should facilitafe 
coordination with other waste control programs. . , 

Response to Environmental Groups' Contention C.4 
The PEIR fails to identify the environmentally superior alternative . 

. The CEQA Guidelines at Section 15126.6(e) (2) does not necessarily require that an 
environmentally superior alternative be identified in every Draft EIR. Section 15126.6(e)(2) of 
the Guidelines applies exclusively to the description of the "no project" alternative. That 
section states that "If the environmentally superior alternativ~ is the 'no project' alternative, the 
EiR shall also identify an6nvironmentally superior alternative among the other alternatives.'" . 
Here, the "no project" alternative for the long-term program would not be the environmentally 
superior alternative because it does not include a groundwater component with the opportunity 
to improve groundwater quality. Therefore, in this instance, there is no requirement under 
CEQA to identify an environmentally superior alternative. Nonetheless, the environmental 
effects of the project alternatives.are clearly compared in Table 1-1 beginning on page 1-10 of 
the Draft PEIR, thus providing sufficient information to the public and to the Regional Board to 
determine which alternative would result in fewer adverse environmental'effects. 

Response to Environmental Groups' Contention C.5 , 
The PEIR does not provide meaningful comparative analysis ofthe selected alternatives, 
because the assumption that all five alternatives would.be equally effective at-implementing 
BPTC and achieving standards is unsupported by any evidence. 

The overarching focus and intent of the Long-term ILRP is to maintain and improve water, 
quality. The program alternatives are expected to have largely beneficial effects to the 
physical environment. The project analyzed in the PEIR does not compare agricl.lltural 
operations in the Central Valley to a theoretical baseline without any agricultural operations. 
Rather, existing agricultural operations are part of the baseline of the analysis. 36 

The Long-term ILRP alternatives inClude a number of management and eventual regulatory 
actions that are designed to identify and reduce the adverse effects of runoff or percolation of 
water from irrigated agriculture. The anticipated effects of all alternatives are beneficial to 
water quality, including groundwater, in that none of the six alternatives will worsen water 
quality. CEQA directs government agencies to disclose to the public the adverse effects of 
,their discretionary actions. Although some EIRs do discuss the relative merits of alternative~, 
the focus required by CEQA is on potential negative or adverse effects. The PEIR does not, 
discuss in depth the relative degree of likely beneficial impacts of the ILRP alternatives. 

From a programmatic level, the Long-term ILRP alternatives are founded on the presumptions 
that growers will enact management practices to meet the Program objectives and the types of 
practices anticipated to be implemented to meet these requirements will not vary across 
alternatives (except Alternative 1, which does not address discharge to groundwater). Thus, 
the alternatives have similar adverse and beneficial physical impacts. While the alternatives' 
beneficial effects could vary based on comprehensiveness of monitoring and other factors, 

36 See Communities For A Better Environment v. South Coast AQMD, (2010) 48 CalAth 310, 321-322 (indicating 
that the environmental baseline is the environmental conditions existing at the time of the CEQA analysis rather 
than hypothetical allowable conditions.). 
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CEQA does not require the PEIR to focus on this distinction. The purpose of the CEQA 
analysis is to assist the Central VaHey Water Board in selecting a method to achieve the 
Program's goals with fewer significant adverse environmental impacts.37 The primary 
distinctions in the alternatives lie in their implementing mechanisms, costs, and consistency 
with Central Valley Water Board policy and legal obligations, elements that the Board will 
consider in adopting the subsequent orders. Thus, where alternatives result in different 
adverse impacts to resources, as in Agriculture Resources, such impacts are described (see, 
e.g., Draft PEIR Chapter 5, Section 5.10, Agricultural Resources). 

Response to Environmental Groups' Contention C.S 
The Regional Board may not approve four out of five of the proferred [sic] PEIR alternatives 
because they would conflict with other laws, i.e. Porter-Cologne. 

a. Contention: The first four alternatives all violate the state's anti-degradation 
policy. 

Nothing in State Water Board Resolution 68-16 required the Central Valley Water Board to 
complete its antidegradation analysis before it issues the specific orders that will comprise the 
long-term program. To the extent this contention challenges hypothetical future orders, 
therefore, the argument is not ripe for review. To the extent the Environmental Groups are 
arguing that none of the alternatives are feasible because they allegedly will violate Resolution 
68-16, the Regional Board disagrees for the following reasons. . . 

. The discussion of the Antidegradation Policy in Appendix A of the PEIR evaluates the Long
Term ILRP at a programmatic levelfor consistency with the legal requirements of the Central 
Valley Water Board. The antidegradation discussion does not posit that the antidegradation 
policies are triggered simply because the Long-term ILRP will authorize agricultural discharges 
to surface and groundwater to continue in some fashion. Rather, the discussion sets forth that 
the ILRP will encompass some discharges with potential to degrade high quality waters and 
therefore the antidegradation policies must be analyzed ata programmatic level. It also 
discusses how, where a receiving water is not "high quality" (e.g. currently degraded), the 
Central Valley Water Board is required under State Water Board precedent to setlimitatibns 
more stringent than the objectives set forth in the Basin Plan if it can be shown that those 
limitations can be met using "best efforts." State Water Board Order WQ 81-5; see also State 
Water Board Orders WQ 79-14, WQ 82-5, WQ 2000-07. 

Because the Long-term ILRP will encompass some discharges with potential to degrade high' 
quality waters or discharges to waters that are.already degraded, each order comprising the 
Long-term ILRP must meet the provisions of the Antidegradation Policy. Applicable 
antidegradation provisions are described in the Draft PEIR, Appendix A, Section IV.E, State 
Antidegradation Policy. That section, as revised in the Final PEIR38

, explains that, at the 
programmatic level, the Long-term ILRP'wili be consistent with Resolution 68-16 and related 
policies by ensuring that: 

37 See, e.g., Public Resources Code section 21002.1, subd. (a) ("The purpose of an environmental impact report is 
to identify the significant effects on the environment of a project, to identify alternatives to the project, and to 
indicate the manner in which those significant effects can be mitigated or avoided."). 

38 The final revisions to this section of the Draft PEIR are found in the Final PEIR [AR Part 1, Volume 38, Index 
80], Chapter 4, pp. 4-15 through 4-24. 
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• At a minimum, irrigated agricultural. waste discharges must be addressed in a manner 
that achieves and maintains water quality objectives and beneficial uses. 

.. Because it is expected that there may be degradation of some Central Valley high 
quality waters receiving irrigated agricultural discharges, maximum benefit to the people 
of the State must be shown. 

• The requirements implementing the Long-term ILRP must result in use of Best 
Practicable Treatment or Control (BPTC) where irrigated agricultural waste discharges 
may cause water degradation of high quality waters; where waters are already 
degrc;tded, the requirements must result in pollution controls that reflect the "best efforts" 
approach. 

The term BPTC is found in Resolution 68-16 and is not defined in the resolution or the 
California Water Code. Promulgated federal technology standards may inform BPTC j but 
BPTC is not derived from these standards. 39 The State Water Board has evaluated what level 
of treatment or control is technically achievable using "best efforts" and this approach has 
informed the BPTC analysis. (See State Water Board Orders WQ 79-14 and WQ 2000-07.) 
Because of the similarity of the BPTC and "best efforts" requirements, it is likely that the 
Central Valley Water Board would set a single set of requirementsthat would apply equally to 
high quality waters and waters that are already degraded.4o . 

Appendix A of the PEIR lays out a maximum benefit analysis that concludes that continued 
waste discharges associated with irrigated agricultural operations that may cause degradation 
of high quality waters is, at a programmatic level, consistent with the maximum benefit to the 
people of the State. Nevertheless, the PEIR acknowledges that, at the programmatic level, it 
is not feasible to conduct a conventional analysis of waste loadings, assimilative capacities, 
and socioeconomic concerns to determine consistency with maximum public benefit for every 
Central Valley irrigated agricultural waste discharge. Instead, the following programmatic 
approach has been developed for practically applying antidegradation provisions for a Central 
Valley Long-term ILRP: 

Implel'nentation of the program must work to achieve site-specific 
antidegradation and antidegradation-related requirements through iterative 
implementation of BPTC/ "best efforts" and representative monitoring (i.e., where 
monitoring' indicates degradation, BPTC would evolve to prevent such 
degradation) . 

This iterative process is shown graphically in Figure 21 of the Draft PEIR, Appendix A (see 
revisions to Figure 21 in Chapter 4, Revisions to the Draft Program Environmental Impact 
Report, page 4-24 of the Final PEIR) and is intended, over time, to bring all water bodies 

39 United States Environmental Protection Agency (U.S. EPA) guidance clarifies that the federal antidegradation 
policy (40 CFR § 131.12) does not require states to impose controls on nonpoint sources. U.S. EPAbelieves 
that the federal policy "does not require that States adopt or implement best management practices for 
nonpoint sources prior to allowing point source degradation of a high quality water. However, States that have 
adopted non point source controls must assure that such controls are properly implemented before 
authorization is granted to allow point source degradation of water quality." (Water Quality Standards 
Handbook, 2d Ed., § 4.5.) The federal regulation only requires implementation of practices that are "cost
effective and reasonable." (Ibid.) 

40 See Final EI R fAR Part 1, Volume 38, Index 80], Chapter 4, at p. 4-23. 
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accepting agricultural wastes into compliance with water quality objectives (where agriculture 
causes or contributes to the exceedance) and evaluate and prevent degradation from 
occurring. In Sections IX.AA and XI.AA of the Draft PEIR, Appendix A, each of the 
alternatives is evaluated against the above approach for implementing antidegradation 
requirements. In this evaluation, Alternatives 4-6 were found to be fully consistent with 
antidegradation provisions. Alternatives 2 and 3 were found to be partially consistent with 
antidegradation requirements, and Alternative 1 is not consistent. 

The Central Valley Water Board disagrees that farrTl~specific implementation and monitoring -
are the only ways to meet the requirements of Resolution 68-16. The Draft PEIR, Appendix A 
programmatic evaluation adequately analyzes the Long-term ILRP alternatives with respect to 
the Antidegradation Policy. Orders developed under the Long-term ILRP will include findings 
with regard to the consistency with the Antidegradation Policy. 

b. Contention: Alternatives 1 through 4 violate the NPS policy. 

The Long-term ILRP would regulate waste discharges from irrigated agricultural lands to state 
waters as a nonpoint source program. Accordingly, the Long-term ILRP must meet the 
provisions of the NPS Policy. When it issues orders under the ILRP, the Central Valley Water 
Board must find that it will promote attainment of water quality objectives. The ILRP also must 
meet the requirements of five key structural elements. The Draft PEIR, Appendix A Sections 
IX, Evaluation of Long-Term Program Alternatives, and XI, Evaluation of Recommended Long
Term Irrigated Lands Regulatory Program, evaluate the consistency of each of the proposed 
alternatives with the requirements of the NPS Policy.41 . ~ 

The Draft PEIR, Appendix A evaluation found that Alternatives 1-6 all meet the requirements 
of NPS Policy Key Element 1. This is mainiy because the element requires', .in part, that the 
NPS control implementation program's ultimate purpose be explicitly stated. The purpose of 
the Long-term ILRP is explicitly stated in the ILRP Goals and Objectives and the objectives 
include restoring and maintaining appropriate beneficial uses by ensuring that all state waters 
meet water quality objectives. As stated in the Goals and Objectives, the ultimate purpose of 
all Long-term ILRP alternatives is the same. Accordingly, all program alternatives are 
consistent with Key Element 1. 

In general, NPS Policy Key Element 2 requires that a nonpoint source implementation 
prog-ram include a description of the management practices expected to be implemented to 
ensure attainment of the program's purpose (Le., goals and objectives), and the process used 
to select and ensure proper implementation of management practices. Successful 
implementation of water quality management measures will work toward achieving the goals 
and objectives of the Long-term ILRP. The PEIR and Draft ILRP Economics Report discuss 
the types of management practices that would likely be implemented for all of the alternatives. 
ILRP components that would work to achieve consistency with Key Element 2 include water 
quality.management plans to protect surface and groundwater and tracking of implemented 
management practices. Alternatives 2-6 are consistent with Key Element 2 because they 
include requirements to develop surface and groundwater quality management plans and 
mechanisms to ensure implementation of management practices (e.g., tracking, inspections). 

41 See Draft PEIR [AR Part 1, Volume 32, Index 57], Appendix A, page 107 and 165, respectively. 
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The State Water Board's NPS Policy describes that: "A first step in the education process 
offered by these [nonpoint source] programs often consists of discharger assessment of their 
lands or operations to determine NPS problems, followed by development of a plan to correct 
those problems.,,42 The first step, assessment of lands or operations to determine nonpoint 
source problems, can be accomplished by the development of individual'farm water quality 
management plans (FWQMPs) (required under Alternatives 3, 4, and 5). Regional water . 
quality plans were also considered (Alternatives 1, 2, and 6). One of the features of the 
regional plans is for the managers of irrigated agricultural operations to identify the 
management practices they are implementing to protect water quality, which would require the 
manager to assess his 'or her operation. Regional water quality management plans can be 
used to assess irrigated agricultural operations, provide grower education, and develop a 
description of the types of practices that need to be implemented. With appropriate oversight, 
both regional and individual water quality plan approaches can be utilized to meet the NPS 
Policy requirement of assessing land/operations and planning to correct water quality 
problems. Regional management has been sele"cted in the Recommended Program 
Alternative (Alternative 6) considering the need to coordinate with other programs, costs, and 
the limitations of the Board (e.g., there are an estimated 7 million acres of land and over 
30,000 potential operations). 

If the Central Valley Water Board determines that it is necessary to allow time to achieve water 
quality requirements in a nonpoint source program, Key Element 3 requires that the program:· 
include a time schedule with quantifiable milestones. In Sections IX.A.3 and XI,A.3 of the 
Draft PEIR, Appendix A, Alternatives 2-6 were found to be consistent with Key Element 3 
because time schedules would be included in surface and groundwater quality managernent: 
plans. Alternative 6 also includes specific time schedules for working to achieve water quality 
objectives in priority areas. Alternative 1 (long-term implementation of Conditional Waiver) is 
not consistent with this element because there are recognized exceedances of groundwater 
quality objectives (e.g., nitrates), and the alternative would not require groundwater protectioh 
requirements or a time schedule for working toward achieving those water quality objectives,.43 
Petitioners claim that the Central Valley Water Board does not have authority to issue 
compliance schedules. The Board has such authority. Should the Board implement the ILRP 
through WDRs, California Water Code Section 13263, subdivision (c) explicitly clarifies that 
the requirements "may contain a time schedule, subject to revision in the discretion of the 
Board." Should the Board opt for conditional waivers, the NPS Policy's section on time 
schedules, which addresses both programs implemented through WDRs and conditional 
waivers, explicitly allows time schedules to be employed where necessary.44 

Key Element 4 requires that a nonpoint source program include feedback mechanisms so that 
the Central Valley Water Board, regulated operations, and the public can determine whether 
the program is effective. In Sections IX.A.3 and XI,A.3 of the Draft PEIR, Appendix A (Draft 
PEIR, .Appendix A), only Alternatives 4-6 were found to be fully consistent with this element 
This is because these alternatives include surface and groundwater quality monitoring to 
provide feedback on whether the ILRP is meeting goals and objectives. These alternatives 

42 NPS Policy, at p. 11 . 
. 43 Since the goals and objectives of the long-term program are to address discharges to groundwater and surface 

water, there is an inconsistency with the NPS policy in using the Conditional Waiver over the long-term. 
However, as discussed in the response to Environmental Groups Contention A.2, ante, the short-term renewal 
of the Conditional Waiver is consistent with the NPS policy with respect to discharges to surface waters. 

44 NPS Policy, at p. 13. 
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include two different types of feedback mechanisms. Alternatives 4 and 6 include regional 
monitoring, while Alternative 5 includes individual monitoring. Both individual and regional 
monitoring approaches are considered acceptable feedback mechanisms for the Long-term 
ILRP (see Draft PEIR, Appendix A, pages 94-95). 

Petitioners contend that Alternatives 1 through 4 are inconsistent with Key Element 4 because 
they rely on regional monitoring. The benefits and drawbacks of regional monitoring 
compared with farm-based monitoring were considered in the Draft PEIR, Appendix A. As 
described on page 95 of the report: 

.. , the waste discharge characteristics of runoff from each farm would be 
determined [under farm-based monitoring]. However, with this approach, it will 
be difficult to characterize the actual effects .agricultural waste discharges are 
having on receiving water bodies. A good example is where a farm discharges 
to a large river. Farm-based monitoring would not necessarily provide enough 
information to tell whether the discharge is affecting the river's water quality. 

Farm-based monitoring alone will not answer whether agricultural discharges are affecting 
receiving waters. It is also important to recognize that water quality objectives apply within 
receiving waters, not within farm fields or in effluent from management practices. Therefore, 
monitoring edge of field discharge or effluent management practices as the primary monitoring 
approach would not provide the information necessary to evaluate whether irrigated 

. agricultural operations are meeting water quality objectives. . 

The Central Valley Water Board agrees that representative field monitoring can provide 
valuable information on the effectiveness of management practices. However, monitoring of 

. every field is not a requirement of the NPS Policy. Regional, watershed-based monitoring of 
receiving waters is a reasonable approach to determine whether receiving water quality 
objectives are being met, and can be used to provide program feedback as required by the 
NPS Policy. 

Key Element 5 requires that the Central Valley Water Board make clear, in advance, the 
potential consequences for failure to achieve a nonpoint source control implementation 
program's stated purposes. 

Compliance with this element is the responsibility of the Central Valley Water Board. The 
potential consequences for failure to achieve the Long-term ILRP's stated purpose would be 
the same regardless of the chosen program alternative and would include the following steps: 

1. Require, in an iterative process, additional monitoring information, and! or management 
praCtices where water quality objectives are not being met. 

2. Specify enforcement action where an iterative process is unsuccessful, program 
requirements are not met, or time schedules are not met. 

3. Require submittal of a report of waste discharge (ROWD), by operators, to work 
individually with the Central Valley Water Board. 

As described on page 167 of the Draft PEIR, Appendix A, the Central Valley Water Board will 
ensure consistency with Key Element 5 by including the above potential consequences in 
orders adopted to implement the Long-term ILRP. The Central Valley Water Board agrees 
with the Petitioners that dissolving a non-compliant third-party would also place difficulties 
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upon the Regional Board, espeCially where no general order is in place for individuals not 
enrolled in a coalition. However, this action is necessary where a third;..party group is not 
fulfilling Long-term ILRP requirements. Accordingly, as staff discussed with the Regional 
Board, staff will prepare general WDRs for Board consideration that will be implemented in 
areas where either no third-party exists or it has been dissolved or for those individual 
discharges not in compliance under the third-party framework. ' 

Response to Environmental Groups' Contention C.7 
The PEIR fails to consider a reasonable range of alternatives because most of the alternatives 
are weighted down with components that render them.ineffective. 

The CEQA Guidelines provide direction on selection of project alternatives at Section 15126.6. 
Section 15126.6(a) states "An EIR shall describe a range of reasonable alternatives to the 
project, or to the location of the project, which would feasibly attain most of the basic 
objectives of the project but would avoid or substantially lessen any of the significant effects of 
the project, and evaluate the comparative merits of the alternatives. An EIR need not consi,der 
every conceivable alternative to a project. Rather it must consider a reasonable range of 
potentially feasible alternatives that will foster informed decision making and public ' 
participation."The section further states that "There is no ironclad rule governing the nature or 
scope of the alternativesto be discussed other than the rule of reason." The rule of reason is 
described at Section 15126.6(f) as follows: 'The rangeof alternatives required in an EIR is 
governed by a 'rule of reason' that requires the EIR to set forth only those alternatives 
necessary to permit a reasoned choice." The CEQA Guidelines clearly designate the Lead 
Agency as the responsible party for selecting a range of alternatives ,and must ' 
publicly disclose its reasoning for selecting those alternatives. 

With this guidance in hand, the Central Valley Water Board embarked on a broad and lengthy 
stakeholder participation process to develop, consider, and describe alternatives to be 
included in the Draft PEIR. The development of the Long-Term ILRP Stakeholder Advisory 
Workgroup (Workgroup) and its process of developing program goals, objectives, and 
alternatives are described in Draft PEIR, Appendix A, beginning on page 5. This Workgroup 
included a broad range of interests, including local government, industry, agriculture, and 
environmental/environmental justice from throughout the Central Valley. This group included 
the Petitioners. The stakeholder participation process started in the fall of 2008 and 
concluded in August 2009 with an approved set of goals, objectives, and range of alternatives. 
The information developeq ~ythis W()~kgroup is inc,lud,ed intl1eD~cember 2009 Proposed~,,~ 
Long-Term Irrigated Lands Regulatory Program Alternatives document, which is included as 
Appendix A of the Draft PEIR. The program alternatiVes presented in the 2009 report were 
subsequently used as the basis of the alternatives analysis in the Draft PEIR. The Central 
Valley Water Board believes this process thoroughly considered and develop~d a range of 
reasonable alternatives as required by the CEQA Guidelines. 

a. Contention: The irrigated lands program should not rely on coalitions to 
implementor comply with the 'regulations. 

Petitioners have not shown that including the reliance on coalitions within the range of 
alternatives violates CEQA. Third-party groups provide coordination and help to leverage local 
expertise (e.g., Agricultural Commissioners, other government entities) in addressing water 
quality problems, thereby allowing the Board to reach tens of thousands of ope rations with 
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minimal available staffing.' In fact, the NPS Policy supports regional board efforts to take 
advantage of state agency third-party efforts to avoid duplication of effort and to leverage 
staffing and financial constraints.45 The NPS Policy reads: "The RWQCBs have broad 
flexibility and discretion in using their administrative tools to fashion NPS management 
programs, and are encouraged to be as innovative and creative as possible, and, as 
appropriate, to build upon Third-Party Programs.,,46 

Ingener~I,Jhird-::party groups may not have the authority to require that members implement 
water quality management plans. Consequently, "where a third--party is unable or unwillin"gtb
require members (irrigated agricultural operations) to implement management plans, the 

" Central Valley Water Board's recourse would be to enforce requirements against individual 
members of the Coalition, who individually retain all obligations to meet water quality 
requirements, notwithstanding their membership in a Coalition. As reflected in the Final 
PEIR, the Central Valley Water Board has considered these. benefits along with the mentioned 
enforcement concerns. . . 

b. Contention: Alternatives that rely solely on regional monitoring to 
determine the adequacy of BPTC or enforcement of individual farms are 
destined to fail and do not meet CEQA's duty to mitigate impacts. 

Petitioners have not shown that the regional monitoring alternative violates CEQA's duty to 
mitigate impacts. The project analyzed in the Draft PEIR is not agricultural operations in the. 
Central Valley; rather, existing agricultural operations are part of the CEQA baseline .47 The 
ILRP alternatives include a number of management and eventual regulatory actions that are 
designed to identify and reduce the adverse effects of runoff or percolation of water from 
irrigated agriculture. The anticipated effects of all alternatives are beneficial to water quality, 
including groundwater, in that none of the six alternatives will worsen the rate of discharges as 
compared to the baseline. There are indirect effects of implementing modified farming 
practices as a result of the program that are potentially adverse; these were discussed in the 
PEIR. . 

Regarding mitigation, CEQA Guidelines Section 15126.4 directs lead agencies to describe 
feasible mitigation measures that could minimize significant adverse impacts. Since the water 
quality effects of the program will likely be beneficial, the PEIR clarifies that no mitigation 
measures are required for .hydrology and water quality resources.48 Therefore, contrary to 
Petitioners' assertions, the PEIR does not identify the implementation of water quality 
management practices as a mitigation measure for water quality resources. Accordingly, 
CEQA does not require a mitigation and monitoring program for water quality resources. The 
individual effluent monitoring scheme proposed by petitioners is not required by CEQA as a 
mitigation measure, or a mitigation measure monitoring program. 

Draft PEIR Chapter 5, Section 5.1.2, Significance Determinations and Mitigations, discusses 
the Long-term ILRP approach to mitigation of potentially adverse environmental impacts 
identified by the PEIR. This approach to mitigation and mitigation monitoring is consistent with 

45 NPS Policy, at p. 9. 
46Id., at p. 10. 
47 See Communities For A Better Environment v. South Coast Air Quality Management District (2010) 48 CaJAth 

310,321-322. ' 
48 See Final PEIR [AR Part 1, Volume 38, Index 80], Chapter 4, at p. 4-10. 
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the direction of CEQA Guidelines Section 15126.4(a)(2). 

c. Contention: Alternative 3 includes components that begin to address 
the shortcomings of the current program but is weighed down with odious 
requirements and illegal delegation of Board responsibilities. 

The support that Petitioners give to Alternative 3, along with specific recommendations, is 
being considered in the development of the Long-term ILRP. However, the requirements for 
the long term-ILRP have not yet been set. 

The PEIR's discussion of this alternative was valid and did not violate CEQA. All of the 
described alternatives are legally feasible. For example, Alternatives 4 and 5 include the 
requirement that individual FWQMPs be developed, without a condition that the Central Valley 
Water Board would review and approve the plans-as suggested by the Petitioners. 
California Water Code Section 13223 describes delegation of authorities from the Central 
Valley Water Board to the Executive Officer. That section does not apply. The Board agrees 
with the Environmental Group Petitioners that there is no legal requirement that the Board 
review orapprove each individual FWQMP. Nevertheless, Alternatives 3, 4, and 5 all include 
provisions for either Central Valley Board review of the FWQMP when requested by the Board' 
or as part of a site inspection or allow for a credible third-party to certify the plans' sufficiency. 
These are appropriate ways to ensure water quality protection as part of an overall program;49 

In regards to concerns over inspections and monitoring, the Central Valley Water Board . 
recognizes the Environmental Groups' support for site inspections on a certain percentage of 
operations each year, individual water quality plans, and tailwater monitoring. There is 
sufficient water quality data available from existing surface water and groundwater monitoring 
programs that indicate the importance of continued regulation of agricultural discharges in the 
Central Valley (see Draft PEIR, Appendix A, Table 3, page 26). 

While collection of additional water quality monitoring data will provide information important to 
developing the Long-term ILRP requirements, the Board can adopt regional monitoring 
requirements to ensure that discharges of waste associated with irrigated agriculture do not 
cause or contribute to exceedances of water quality objectives without requiring effluent 
monitoring at the edge of each field. 50 

d.Contention: Alternative 4 includes fewer poison pills but its failure to . 
require aMP ancl effluent monitoring means that it would not achieve water 
quality objectives or ensure implementation of BPTC. 

The Petitioners' support for certain elements of Alternative 4 (a tiered program as a way to ' 
focus limited resources on the more significant pollutant issues, development of individual 
farm plans, and individual monitoring) is being considered in the development of the Long
term ILRP. Staff recognizes the Environmental Group Petitioners' recommendations 
regarding Tier 2 and 3, and the use'of monitoring and farm management plans. However, the 

49 See, e.g., NPS Policy, at p. 10 ("The RWQCBs have broad flexibility and discretion in using their administrative 
tools to fashion NPS management programs, and are encouraged to be as innovative and creative as possible, 
and, as appropriate, to build upon Third-Party Programs.") 

50 See, e.g., discussion of regional monitoring in Response to Contention C.6.b, ante. 
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requirements for the long term-ILRP have not yet been set. 

The Board evaluated each of the alternatives for consistency with applicable state policy and 
requirements, including the NPS and Antidegradation pOlicies. In the evaluation, Alternative 4 
was found to be fully consistent with the NPS and Antidegradation policies. 

The Central Valley Water Board disagrees that farm-specific implementation and monitoring 
are the only ways to meet the requirements of Resolution 68-16. As discussed in 
Environmental Groups' contention C.3(a), ante, the Draft PEIR, Appendix A's programmatic 
evaluation adequately analyzes the Long-term ILRP alternatives with respect to the 
Antidegradation Policy. Orders developed underthe Long-term ILRP program will include 
findings with regard to the consistency with the Antidegradation Policy. 

I 
I· 
I The comment also outlines concerns over whether regional monitoring can be used to provide 

feedback on whether changes in farm management are resulting in changes in water quality. 
The benefits and drawbacks of regional monitoring compared with farm-based monitoring 
have been considered in the Draft PEIR, Appendix A (page 95) and are discussed in response 
to Environmental Groups' Contention C.6 (b), ante. 

Regarding the frequency of monitoring, Alternative 4 would require only 1 year of monitoring 
every 5 years for low priority operations. Generally, low priority operations or areas are those 
where there is no identified water quality problem associated with waste discharge from 
irrigated agriculture and the operations are not located in an area where surface/groundwater 
is vulnerable due to types of operations or geophysical conditions (soil types, rainfall, etc.). 
The existing conditional waivers have collected substantial water quality information since 
2003. 51 In addition, there is a vast amount of publicly available information collected by other 
agencies. 52 If an operation or area has not been linked to water quality problems despite this 
information, Central Valley Water Board staff believes that a much lower frequency for water 
quality monitoring would be justified and would be consistent with California Water Code 
Section 13267 and/or 13269 requirements. 

Petitioners question the need for regional entities to oversee water quality monitoring. As 
discussed throughout the Draft PEIR, Appendix A, there are important advantages to be 
gained through the use of coalitions rather than direct regulatory oversight of tens of 
thousands of growers. In summary, the description of Alternative 4 was legally sufficient for 
purposes of CEQA. 

e. Contention: Alternative 5's aggressive agency reviews and approvals 
and expensive monitoring p'roposals go beyond the reasonable next step 
but it is the one alternative reviewed in the PEIR that, if implemented, 
would dramatically reduce irrigated land pollutiori discharges. 

The Petitioners' support for Alternative 5 'is being considered in the development of the Long
term ILRP. However, the requirements for the long term-ILRP have not yet been set. 

51 The coalitions have conducted approximately 304,800 water quality analyses since program monitoring began in 
2004. 

52 See, e.g., 2008 Existing Conditions Report at Chapters 3 and 4. 
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Under Alternative 5, all operations would not be required to implement BPTC, only thosewith i 

waste discharges that could degrade a "high quality water." Alternative. 5 includes monthly 
tailwater monitoring of "constituents of concern." The Petitioners' suggestion that Alternative 
5's rnonitoring frequency (e.g., monthly tailwater sampling) is too comprehensive will be 
considered in the development of the Long-term ILRP, but does not affect the legal sufficienc~ 
of the alternative. Also, as described in the petition, a reduced individual monitoring frequency 
has been considered as part of Alternative 4. 

Page 2-19 of the Draft ILRP Economics Report provides a cost estimate for monitoring basic 
parameters (e.g., pH, Ee, nitrates, E. coli) and up to 20 constituents of concern (organics, 
boron, selenium). These costs were used to estimate the potential costs of individual 
monitoring. The petition describes that the parameters or constituents of concern, estimated, 
in the Draft ILRP Economics Report for Alternative 5 monitoring, go well beyond what is 
necessary for protecting water quality objectives. A recommended 'list of constituents for 
individual monitoring was provided in the Petitioners' ,previous comments on the Draft PEIR. 
The list included: flow, toxicity, total nitrogen, nitrate-nitrite, total ammonia, total phosphorous, 
soluble ortho-phosphate, temperature, turbidity, pH, EG, coliform, applied pesticides, metals. ' 
Table 3 of the Draft PEIR, Appendix A, lists the constituents for which management plans are' 
required in the current program. There are 7 .metals and 13 pesticides in this list. These 20 
constituents are essentially the "high threat" constituents of concern for the ILRP. Dependihg 
on the number of pesticides used at an individual operation, the estimate of 20 constituerltsof 
concern shown in the Draft ILRP Economics Report is reasonably consistent with the petition's 
description of necessary parameters (basicpararneters + pesticides used + metals), 
notwithstanding the additional monitoring for toxiCity"described by the petition. Generally, the' 
costs for toxicity monitoring are much higher than chemical parameters. Therefore, the 
monitoring parameters proposed by the petition would likely be more costly than the estimate 
provided in the Draft ILRP Economics Report. 

Regarding the Petitioners' concern for groundwater monitoring wells, Alternative 5 would 
require installation of groundwater monitoring wells'. However, the alternative does not specify 
th'at every operation would be required to install monitoring wells. The alternative specifies' 
that monitoring wells would be required " .. .if requested by the Executive Officer. Locations 
chosen for groundwater monitoring will be prioritized based on Central Valley Water Board 
staff-developed vulnerability factors." (DraftPfIR, page 3-28) Regardless, the Petitioners' 
support for utilizing existing wells for monitoring will continue to be considered in the 
development of the Long-term ILRP. The Petitioners are referred to the responseto 
Environmental Groups' Contention C.7(c) above regarding the time frame for developing 
FWQMPs .. 

The Petitioners voice a concern about access to FWQMPs. Alternative 3 includes a 
requirement for individual FWQMPs to be submitted to the Central Valleyv\tater Board. The 
petition's recommendation has therefore been evaluated within the range of alternatives in the 
Draft PEIR. 

The Central Valley Water Board appreciates the concerns expressed by the Petitioners 
regarding staffing, although it disagrees that the estimates for Alternative 5 were exaggerated. 
The Draft PEIR, Appendix A's estimates. used to evaluate the resOUrces necessary to 
implementthe Long-term IRLP alternatives clearly indicate the alternatives that involve staff 
working directly with individual irrigated agricultural operations would require substantially 
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more resources (staffing, translating to time and expense) to implement (see Draft PEIR, 
Appendix A, pages 116-120). 

Alternative 5 is based on the Central Valley Water Board's Dairy Program (similar 
requirements and framework). Staffing needs, expressed as staff:facility ratios, are expected 
to be similar. Accordingly, the projected staffing needs for Alternative 5 have been calculated 
using current Dairy Program staffing ratios (see pages 119 and 120 of the Draft PEIR, 
Appendix A). The Stormwater Program has also been considered in the development of the 
Long-term IL.RP (see page 86 of the Draft PEIR, Appendix A). It is important t6 "note, however, 
that there are differences in complexity between the Stormwater Program and Alternative 5 
that prompt the need for higher staffing ratios. 

f. Contention: The PEIR fails to consider the true no project alternative -
automatic termination of the waiver and implementation of individual 
WDRs. 

The CEQA Guidelines (Title 14 CCR) at Section 15126.6(e)(3)(A),. state: "When the project is 
. the revision of an existing land use or regulatory plan, policy or ongoing operation, the 'no 
project' alternative will be the continuation of the existing plan, policy or operatiOn into the 
future. Typically this is a situation where other projects initiated under the existing plan will 
continue while the new plan is developed. Thus, the projected impacts of the proposed plan 
or alternative plans would be compared to the impacts thatwould occur under the existing 
plan." The CEQA Guidelines, at Section 15126.6(e) (3) (C), further state 

... the Lead Agency should proceed to analyze the impacts of the no project 
alternative by projecting what would reasonably be expected to occur in the 
foreseeable future if the project were not approved, based on current plans and 
consistent with available infrastructure and community services . 

. The Central Valley Water Board determined that an appropriate interpretation of this section of 
the CEQA Guidelines requires that {he No Project Alternative for the proposed Long-term 
ILRP be defined as "the extension or renewal of the ongoing waiver, which would allow 
continuation of the existing program ... " (Draft PEIR, Chapter 3, Program Description, page 3-
4). The contention that "no project" should assume that the Central Valley Water Board would 
take no action on extending the current program (the existing conditional waiver program) 
assumes that CEQA equates "no project" with no action, which contradicts the directive of 
Section 15126.6 of the CEQA Guidelines (as presented above). The Central Valley Water. 
Board believes it is reasonable to expect in the foreseeable future that if a proposed new 
Long-term ILRP is not adopted, the Central Valley Water Board would extend the existing 
program until that time when a new program was adopted. None of the cases cited by 
petitioners defeat the Draft PEIR's position on the No Project Alternative, or that the "no 
proJect" alternative should have been issuance of individual WDHs, which the PEIR concludes 
would be infeasible. 53 

'.' 

Additionally, Title 14 CCR Section 15126.6[e] [1] states that "the purpose of describing and 
analyzing a no project alternative is to allow decision makers to compare the impacts of 
approving the proposed project with the impacts of not approving the proposed project." 
Consistent with this guideline provision, the approach ~to the No Project Alternative taken in the 
PEIR best serves the purpose of allowing the Central Valley Water Board to compare the 

53 See Draft PEIR [AR Part 1, Volume 32, Index 57], Chapter 3.7.2., at p. 3-29. 
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impacts of revising the ILRP with those of continuing the existing program. It should be 
emphasized that, even if the existing regulatory program for irrigated agriculture had been 
allowed to expire at the end of June 2011" its expiration would not have led to an absence of 
regulation of irrigated agriculture. Agricultural dischargers, as persons "discharging Waste, or 
proposing to discharge waste, within any region that could affect the quality of the waters of 
the state," would have the ongoing obligation under California Water Code Section 13260 to 
file a Report of Waste Discharge, and the Central Valley Water Board would need to issue' 
individuai or general WDRs to regulate the discharges or adopt a new waiver. As such, 
designating the scenario of waiver expiration as the no project alternative, in addition to being 
cdntrary to a reasonable reading of the CEQA Guidelines, would result in the creation of an 
amorphous alternative incapable of providing a meaningfUl point of comparison of the impaCts 
of moving forward on the project. 

Finally, the Central Valley Water Board determined in the PEIR that immediate expiration of 
the waiver was not a feasible "no project" alternative. The Draft PEIR, at Chapter 3.7.1, 
explained that immediate expiration of the waiver was not feasible because "this alternative 
does not meet the Central Valley Water Board's obligations nor the goals ahd objectives of the 
program." Contrary to Petitioners' assertion, expiration of the waiver was in fact considered if! 
the PEIR. Although it did not receive full consideration as a feasible alternative, it was " , 
nonetheless considered and rejected. CEQA does not require consideration of infeasible 
alternatives. 54 In reviewing whether a particular alternative should have been discussed in 
detail in an EIR, the court employs a rule of reason standard of review. 55 

Response to Environmental Groups' Contention C.B 
The PEIR ignored CSPA!s and others! seoping comments. 

The Long-term ILRP alternatives and scope for the environmental analysis were developed 
coop~ratively after consideration of extensive and thorough public involvement. The Central 
Valley Water Board did not agree with all of Petitioners' scoping comments, but considered" 
them. In compliance with CEQA Guidelines Section 15123(b) (2), the Draft PEIR discusses 
known areas of controversy in Chapter 2, Section 2.6.4, page 2-8. Those areas of controversy 
were further revealed and expanded as part of the comment period and the hearings before 
the Board. 

Response to Environmental Groups' Contention C.9 
The PEIR Qverlook$ Cl number of important significanUmpacts. ;--.-',-- ',:.......1 

CEQA requires a lead agency· to disclose to the public adverse impacts to the environment 
that may result from their discretionary actions. As explained in In re Bay-Delta Programmatic 
Environmental Impact Report Coordinated Proceedings, (2008) P.3d 709 , an EIR is not 
required to set forth alternatives and mitigation measures that go beyond reducing projec.~ 
impacts and seek to solve preexisting environmental problems. 

The ongoing impacts of agricultural operations in the Central Valley are part of the 

54 CEQA Guideline section 15126.6, subd. (a); In re Bay-Delta Programmatic Environmental Impact Report 
Coordinated Proceedings, (2008) 184 P.3d 709, 722. 

55 Ibid. (citing Citizens of Goleta Valley v. Board of Supervisors (1990) 52 CaL3d 553; and Laurel Heights 
Improvement Association v. Regents of the University of California (1988) 47 Cal.3d 376). 
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environmental baseline of the Long-term ILRP program analyzed in the PEIR. 56 The petition 
mistakenly argues that a failure of the Long-termlLRP to "significantly reduce pollution 
discharges from irrigated lands" would represent an adverse impact of the program to specific 
resources. Such an outcome is unlikely because implementation of an¥ of the program 
alternatives are expected to result in improved water quality conditions. 7 Reduction of the 
pollution discharges the petition mentions is the primary goal of the Long-term ILRP. 
However, a failure to do so to below the environmental baseline would not be considered an 

. adverse impact of the Pcogram ynder CEQA.58 
. 

a. Contention: The PEIR fails to address impacts to Recreation and 
Aesthetics. 

The· PEIR addresses potential impacts of the program alternatives to recreation, and 
·aesthetics and public health. The Draft PEIR analyzed water quality impacts for all six 
alternatives, and determined all alternatives were likely to improve overall water quality 
throughout the jurisdiction of the ILRP. The analysis in the PEIRfocuses on potential changes 
from baseline conditions, as it should. Baseline (existing effects) is given in considerable 
detail in the Draft PEIR. 

The potential for recreation impacts is discussed in the Draft PEIR at Chapter 5, Section 5.11 
(page 5.11-2); the analysis indicates that implementation of a Long-term ILRP would not 

. adversely affect existing recreation facilities or limit recreation opportunities. Aesthetic effects 
are also addressed in Section 5.11 (page 5.11-1); the discussion states that any changes in 
agricultural operations generated by implementing the program would occur on active 
agricultural lands and would not adversely affect scenic resources. The principal public health 
effects resulting from irrigated agriculture are related to transport, use, and subsequent water 
contamination from pesticide and herbicide use. Implementation of any of the Long-term ILRP 
alternatives would be expected to reduce human health risks associated with these activities 
(see page 5.11-1). 

The Central Valley Water. Board appreciates the Petitioners' concern regarding the quality of 
water as it relates to bacteria levels. One of the primary objectives of the Long-term I LRP is to 
improve water quality in the state, especially within the Central Valley region, including 
implementation of irrigation management practices that would facilitate reduction of bacteria 
levels in receiving waters. Water quality is the top priority of the Long-term ILRP. 

b. Contention: PEIR fails to analyze cultural impacts re: traditional uses of 
salmon or other fish. 

As the Petitioner notes, 'contaminants are acknowledged as an issue in the Draft PEIR. The 
changes that could arise from the program alternatives are given. The changes would be 
beneficial as surface water quality would be improved. Therefore, effects on traditional uses 

. of salmon or other fish should also be positive compared to existing conditions. 

56 See, e.g., State Water Board Order 2002-0004, at p. 15. 
57 See Draft PEIR [AR Part 1, Volume 32, Index 57], at Chapter 5.9. . 
58 See County of Amador v. EI Dorado County Water Agency (1999) 76 Cal.AppAth 931, 952 ("It is only against 

[the environmental] baseline that any significant environmental effects can be determined.") . 
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c. Contention: The PEIR fails to address public health impacts of 
authorizing continued discharges of pesticides and other pollutants from 
Irrigated lands effluent to groundwater. ' 

Water quality improvement is of the utmost concern to the Central Valley Water Board and is 
the primary motivation for the development of the Long-term ILRP. The Draft PEIR analyzed 
water quality impacts for all six alternatives, and determined all alternativeswere likely to 
improve overall water quality throughout the jurisdiction of the Long-term ILRP. Therefore, the 
Central Valley Water Board determined that the Long-term ILRP would improve public health 
in the Central Valley by reducing the adverse water quality impacts from irrigated agriculture 
as compared to the environmental baseline. 

Response to Environmental Groups' Contention C.10 
The PElR's analysis of inany key potential impacts and the alternatives' proposed mitigations 
are not supported by substantial evidence. 

The overarching focus and intent of the Long.:term ILRP is to maintain and improve water 
quality. The program alternatives will have largely beneficial effects on the physical 
environment. The project analyze,d in the Draft PEIR is not agricultural operations in the 
Central Valley; rather, existing agricultural operations are part of the baseline of the analysis: 

The anticipated effects of all alternatives are beneficial to water quality, including groundwater, 
in that none of the six alternatives will worsen water quality'. CEQA directs government 
agencies to disclose to the public the adverse effects oftheir discretionary actions. Although 
some EIRs do discuss the relative merits of alternatives, the focus required by CEQA is on 
potential negative or adverse effects. 

a. Contention: The analysis of impacts to water quality is flawed because 
there is no evidentiary support for the assumption that mitigation' 
measures proposed by each alternative would be equally effective. 

, The Petitioners' concern regarding the PEIR's assumptions of the effectiveness of each 
alternative's mitigation measures is addressed in the, response to Environmental Groups' 
Contention C.5 above. Also, the adequacy of mitigation measures is discussed in the 
response to Environmental Groups' Contention C.7(b). 

The anticipated effects of all alternatives arebeneflCial to water quality, including groundwater, 
in that none of the six alternatives will worsen water quality. CEQA directs government 
agencies to disclose to the public the adverse effects of their discretionary actions. Although 
some EIRs do discuss the relative merits of alternatives, the focus required by CEQA is on 
potential negative or adverse effects. 

b. Contention: The analysis of impacts to fisheries is flawed because there 
is no evidentiary support for the assumption that all alternatives would be 
equally effective at protecting fisheries. 

The Central Valley Water Board's position regarding the relative effectiveness of the various 
alternatives to improve water quality, and therefore, fisheries, is addressed in response to 
Environmental Groups' Contention C.5 above. 
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Additionally, all program alternatives would have beneficial effects on water quality and all 
operational changes likely to be stimulated by the program alternatives would have effects on 
fisheries that can be reduced to less than significant by mitigation measures proposed in the 
PEIR. Also, the adequacy of mitigation measures is discussed in response to Environmental 
Groups' Contention C.? (b). 

c. Contention: The PEIR fails to discuss numerous cumulative impacts to 
water quality and fisheries habitat currently plaguing the Delta and other 
areas of the Central Valley. 

As described in the Draft PEIR Chapter 6, Cumulative and Growth-Inducing Impacts, the 
CEOA Guidelines (Section 15130) dictate that an adequate discussion of significant 
cumulative impacts should contain the following elements: . 

• An analysis of related future projects or planned development that would affect 
resources in the project area similar to those affected by the proposed project; or a 
summary of projections contained in an adopted local, regional or statewide plan that 
describes or evaluates conditions contributing to the cumulative effect. 

• A summary of the expected environmental effects to be produced by those projects with 
specific reference to additional information stating where that information is available. 

.A reasonable analysis of the cumulative impacts of the relevant projects. An EIR must 
examine reasonable, feasible options for mitigating or avoiding the project's contribution 
to any significant cumulative effects~ 

In order to provide practical information; the Board determined the likelihood of cumulative 
impacts by comparing foreseeable ILRP effects with known existing conditions, as well as with 
widely acknowledged issues of continuing environmental damage within the area of program 
influence. For example, as discussed in Subsection 6.2.2.5 of the Draft PEIR, if a 
management practice resulted directly or indirectly in the reduction in quality habitat and the 
take of individual listed plants or wildlife species, that impact could combine with other 
extensive human impacts Trom land conversion, water development, population growth, and 
recreation in the Central Valley to result in a potentially cumulatively considerable impact. 

As discussed in the response to Environmental Groups' contention C.9, the CEOA analysis 
must determine what adverse effects the program alternatives would create over and above 
those present within the baseline condition. Thus while, as the Petitioners correctly note, the 
water quality and fisheries impacts of allowing discharges of irrigated lands waste is known, 
this condition is part of the baseline. The alternatives would improve, not worsen this 
condition, thus no adverse impact is identified. Thus, implementation of one of the proposed 
program alternatives would not contribute t6 cumulative surface water quality or fisheries 
effects. (Draft PEIR, Chapter 5, Sections 5.8 and 5.9). 

d. Contention: The PEIR's discussion of possible agricultural impacts is 
inadequate because it relies on a flawed economic analysis. 

The CEOA Guidelines recognize varying roles for program and project-level EIRs in CEOA 
compliance at Section 15168. A Program EIR is appropriate, where, as with the ILRP, a 
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series of actions can be characterized as one large project and are related "as individual 
activities carried out under the same authorizing statutory or regulatory authority and having 
generally similar environmental effect which can be mitigated in similar ways" (CEQA 
GUidelines Section 15168[a][4]). 

, 

Program EIRs can be detailed enough to support all future program actions. CEQA Guidelines 
Section 15168(c) (2) and (c) (5) state: 

If the agency finds that pursuant to Section 15162, no new effects could occur or 
no new mitigation measures would be required, the agency can approve the 
activity as being within the scope of the project covered by the program EIR, and 
no new environmental document would be required .... With a good and 
detailed analysis of the program, many subsequent activities could be found to 
be within the scope of the project described in the programEIR, and no further 
environmental documents would be required. 

The CEQA Guidelines at Section 15146 also recognize that the level of specificity contained in 
an EIR should correspond to the level of detail provided for the project or program that is being 
analyzed in the EIR. A reduced level of detail is accordingly appropriate at the beginning of 
the analysis ofa program if limited details are available. The California Supreme Court m.akes 
this issue clear in its disGussion in In re Bay-Delta Programmatio Environmental Impact Report 
Coordinated Proceedings (2008) 184 P.3d709, 715: 

In addressing the appropriate amount of detail required at different stages in the 
tiering process, the CEQA Guidelines state that "[w]here a lead agency is uSing 
the tiering process in connection with an EIR for a large-scale planning approval, 
such as a general plan or component thereof ... the development of detailed, 
site-specific information may not be feasible but can be deferred, in many 
instances, until such time as the lead agency prepares a future environmental 
document in connection with a project of a more limited geographic scale, as 
long as- deferral does not prevent adequate identification of significant effects of 
the planning approval at hand." (Cal. Code Regs., .tit. 14, § 15152, sUbd. (c)). 
This court has explained that "[t]iering is properly used to defer analysis of 
environmental impacts and mitigation measures to later phases when the 
impacts or mitigation measures are not determined by the first-tier approval 
decision but are specific to the later phases." (Vineyard Area Citizens for 
Responsible Growth; Inc. v. City of Rancho Cordova, [citation omitted].) 

The economic analysis in the Draft Technical Memorandum Concerning the Economic 
Analysis of the Irrigated Lands Regulatory Program is adequate for the Central Valley Water 
Board's consideration of how a range of programmatic alternatives to the existing ILRP could 
adversely impact agriculture resources. Because of the programmatic nature of the 
alternatives, their various componer:lts, and the anticipated reactions of the regulated 
community to this Long-term ILRP, the Central Valley Water Board made appropriate 
assumptions on changes in management practices and subsequent changes in the costs of 
maintaining agr.icultural operations in the Central Valley. 

The highest costs identified were associated with the adoption of new management practices. 
The limited information available on the extent of implementation of management practices 
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and the Board's limited ability to predict how individual growers will respond to the regulatory 
program made it necessary to make a number of assumptions. Although the exact estimates 
may be off due to the assumptions made, the analysis provides a good basis for comparison 
between the alternatives and draws conclusions that are sound and reasonable. 

It is reasonable to expect a greater amount of monitoring, reporting, and individual plan 
preparation to increase agricultural operational costs (for example, see the costs of Alternative 
2 versus Alternative 5). It is also reasonable to assume that an alternative that requires the. 
same level of eflOrttnrougnout the Central Valley will result in the implementatiorr6rmore 

. management practices than an alternative that is focused on higher threats to water quality 
(for example, see the costs of Alternative 4 versus Alternative 5), leading to a greater overall 
cost for management practice implementation. The conclusion that growers of lower value 
crops have less ability to absorb additional costs, which could result in los~ of production of 
those crops, is sound - the economic analysis demonstrated that the higher cost alternatives 
would result in greater loss of production for feed and forage crops, and irrigated pasture. 

The economic analysis clearly went into more depth than required by CEQA. The economic 
analysis was prepared for the Central Valley Water Board by ICF International with assistance 
from Mark Roberson, Ph.D., Stephen Hatchett, Ph.D. and Thomas Wegge of TCW 
Economics, who agreed with the Regional Board that the analysis provided an adequate basis 
to compare the potential impacts on agricultural resources of the six alternatives. The 
Petitioners' consultant asserts that alleged flaws in the economic: analysis led to an overly 
conservative estimate of impacts to agriculture resources. Even assuming, arguendo, that 
these concerns are valid, Petitioners do not point to any authorities that would invalidate an 
EIR on the basis that its estimates of potential environmental impacts were too conservative. 
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SWRCB/OCC FILE A-2173(b) . 
PETITION OF SOUTHERN SAN JOAQUIN VALLEY WATER QUALITY COALITION, ET AL. 

. " . ,J . 

Southern San Joaquin Valley Water Quality Coalition et a!.' (Agricultural Groups, or Agricultural 
Group Petitioners) make the following contentions: 

A. Staff's belated preferred alternative was issued to avoid economic and environmental 
review 

B. . The RPA and Long~Term Framework include entirely new regulatory provisions that· 
have not beerianalyzed in the I~RP EIR .. 

C.1 The ILRP EIR fails to include a project description. 

C.2 The cumulative impacts of the preferred alternative are not accurately analyzed. 

C.3 Alternative 1 does not accurately represent the "no project" scenario; c:ontinuation of the 
existing irrigated lands program would be a project subject to CEQA,notthe "no 
project" condition. . 

CA The ILRP EIR misrepresents the baseline conditions, so, the entire environmental 
analysis is tainted. . . 

C.5 The ILRP EIR fails to evaluate the program's re~sonably foreseeable direct and indirect 
. effects on the environment 

C.6 The ILRP EIR grossly understates the program's potential impacts on land use. 

C.7 The ILRP EIR's conclusions regarding global warming are not supported by SUbstantial 
evidence. 

C.S The ILRP EIR arbitrarily imposes mitigation measures that may not be legally imposed. 

C.g The ILRP EIR fails to identify a preferred alternative. 

C.10 The ILRP EIR must be recirculated following an adequate analysis of all proposed 
alternatives including the RPA and the Long-Term Framework which were never 
analyzed in the ILRP EIR. 

C.11 The Regional Board's assumption that all irrigation constitutes a discharge of waste 
thereby degrading groundwater or surface water regardless of soil and/or climatic [sic] 
conditions lacks substantial evidentiary support. 

C.12 The Regional Board employed an improper threshold definition of groundwater for 
. purposes of determining whether groundwater impacts may be considered significant. 

D. The Regional Board's economic analysis is substantially deficient and fails to comply 
with Water Code § 13141. 
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E. The ILRP EIR cannot be relied upon as a Program EIR during adoption of the eight to 
twelve waste discharge requirements in the future because the ILRP EIR does not 
contain a thorough analysis of the relevant environmental issues and the effects of the 
entire program in a specific and comprehensive manner, nor analyzes the individual 
programs that will be subsequently created. 

Beloware responses to these cont~ntions. To the extent the contentions .address alleged 
deficiencies in thePrograrn EIR, the responsesbelow summarize and supplement the-· 
responses to public comments already included in the Final Program EIR, which is hereby 
incorporated by reference. For ease of review, each contention is summarized in italics in the 
beginning of each response. . 

Response to Agricultural Groups' Contention A 
Staffs belated preferred alternative was issued to avoid economic and 
environmental review 

The Petitioners contend that the Recommended Program Alternative, which was analyzed in 
Appendix A of the Draft PEIR, is not a program alternative and, because it is a combination of 
various elements of five alternatives, is not adequately analyzed in the PEIR. 

The process by which the Recommended Program Alternative (Alternative 6) was developed, 
analyzed, and made available for decisionmaker and public consideration is in keeping with 
the best practices and the purpose and intent of the CEQA process, Alternative 6 was 
developed following a thorough review of the many regulatory process options available to the 

. Central Valley Water Board to reduce the effects of discharges from agricultural lands to the 
waters of the state. The alternatives development process was shared with a broad 
representation of agricultural and public interest stakeholders (the Stakeholder Advisory 
Workgroup or WorkgroupJ assembled by the Central Valley Water Board and engaged over 
an extended time period. 9 Representatives of five of the nine Agricultural Groups were 
members of the Workgroup .60 . . 

Once the preliminary range of alternatives had been evaluated for potential environmental and, 
economic effects through the Draft PEIR and the economic analysis of the Long-term Irrigated 
Lands Regulatory Program (Long-term ILRP) alternatives technical memorandum, and 

. following requests from stakeholders to provide more detail regarding the basic elements of 
the program options, the Central Valley Water Board crafted a recommended alternative by 
combining elements of several of the alternatives analyzed in the Draft PEIR. In doing so, the 
Central Valley Water Board went beyond CEQA's requirements. CEQA requires that a draft 
EIR include a project description, including identification of the location and boundaries of.the . 
project, a statement of objectives with clarification on the underlying purpose of the project, a 
general description of technical, economic, and environmental characteristics of the project, 

. and a statement briefly describing the intended uses of the EIR. 61 CEQA also requires the 

59 See Proposed Long-Term Irrigated Lands Regulatory Program Alternatives [Central Valley Regional Water 
Quality Control Board and ICF Jones & Stokes 2009] and the discussion in the Background section of this 
memorandum. 

60 See Proposed Long-Term Irrigated Lands Regulatory Program Alternatives [Central Valley Regional Water 
Quality Control Board and ICF Jones & Stokes 2009] and the discussion in the Background section of this 
memorandum. . 

61 CEQA Guidelines Section 15124. 
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presentation of a reasonable range of alternatives that meets most of the project objectives, 
are potentially feasible, and would avoid or substantially lessen any potentially significant 
effects of the proposed project.62 CEQA does not require identification of a preferred project. 

Moreover, Alternative 6 was crafted to avoid or minimize environmental andecohomic effects 
of the other alternatives where possible, to be consistent with the legal mandates of the 
Central Valley Water Board, and to include added detail to its essential elements. This 
process of developing and modifying a proposed project based on potential effects is Clearly 
consistent with CEQA's procedural requirements. The CEQA Guidelines state that a range of 
reasonable alternatives be considered in an EIR and that "There is no ironclad rule governing 
the nafure or scope of the alternatives to be discussed other than the rule of reason.,,63 The;' 
Central Valley Water Board approach to using various elements of the other alternatives to 
develop a recommended alternative is common practice for developing a proposed action, and 
is consistent with the rule of reason included in the CEQA Guidelines at Section 15126.6(f), 
and CEQA case law. In the context of project approval, the courts have found that the lead 
agency is not required to grant "blanket approval" of the proposed 'project described in the EIR. 

CEQA does not handcuff decision"-makers ... The action approved need not be 
a blanket approval of the entire project initially described in the EIR. If that were 
the case, the informational valueof the document would be sacrificed. Decision
makers should-have th,e flexibility to implement that portion of a project which 
satisfies their environmental concerns. 

(Dusek v. Redevelopment Agency (1985) 173 Cal. App. 3d ,1029, 1041; see also Sierra 
Club v. City of Orange (2008) 163 CaLApp. 4th 523, 533 [citing Dusek]; Sequoyah Hills 
Homeowners Ass'n v. City of Oakland (1993) 23, Cal,App.4th 704, 716 [(upholding 
findings as adequate on the basis th~t reasonable inferences could be dr~wn from 
findings on related issues],) 

This earlier effort to indicate a proposed direction for the program enables earlier and greater 
public disclosure. As long as all of the elements of the approved project or program have 
been analyzed in the PEIR and the new assemblage of pieoes does not create significant 
adverse effects that have not been discussed in the PEIR, this hybrid alternative described in 
the Draft PEIR appendix can be approved with no additional CEQA consideration. 

Further, Alternative 6; although developed Goncurr~ntly-with the administrati~edraft of the " 
PEIR, was incorporated into the Draft PEIR and circulated with the Draft for public and agency 
review. The location of this alternative and its analysis is clearly indicated in the introduction'to 
Chapter 3, Program Description, on page 3-1 of the Draft PEIR. The decisionmaker and the, 
public had the ability to compare the environmental merits and deficiencies of Alternative 6 to 
the other alternatives, as shown in the comparisons on pages 171-173 in Draft PEIR 
Appendix A. Far from burying the discussion of Alternative 6 in an appendix, the Draft PEIR 
specifically calls out and highlights the discussion of Alternative 6 in the Appendix, and that 
discussion, in turn; is based on full disclo$ure of significant impacts and potential mitigation in 
the body of the Draft PEIR. 

62Id." at § 15126.6. 
63 Id., at § 15126.6, subd.(a). 
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The Petitioners also contend that the introduction of a "Long-term Framework" in the staff 
'report that accompanied the Final PEIR should have been analyzed in the PEIR. The Board 
did not adopt the Long-term Framework that staff proposed. As described in more detail in 
response to Agricultural Group Petitioners' Contention B, post, the non-adopted Framework is 
not a "project" within the meaning of CEQA. Since the Framework is not a CEQA project, 
there was no legal requirement to provide an environmental analysis of its components in the 
ILRP EIR, or elsewhere. 

Regarding the Petitioners' contention that the economic analysis cinlie Recommendea· 
Program Alternative was inadequate, the economic analysis prepared for the Long-term ILRP 
alternatives was used to inform the Central Valley Water Board of the potential environmental 
effects of the program to agriculture resources. 64 As described in more detail in response to 
Environmental Groups' Contention C.1 O(d), ante, the economic analysis provided an adequate 
basis to com~are the potential impacts on agricultural resources of the six program 
alternatives. 5 Economic and social effects may also be used to determine the significance of 
a physical change caused by the project (CEQA Guidelines Section 15131 [b]). However, 
CEQA does not require a detailed economic analysis of a proposed action beyond these 
considerations. To the extent the Agricultural Groups are contending that the Economic 
Analysis of the Recommended Program Alternative violated California Water Code section 
13141, please see the Central Valley Water Board's response to Agricultural Groups' 
,Contention 0, post. 

Response to Agricultural Groups' Contention 8 
The RPA and Long-Term Framework Include entirely new regulatory provisions 
that have not been analyzed In the ILRP EIR 

In regards to the claim that the PEIR did not adequately analyze the details of the 
Recommended Program Alternative (Alternative 6), please see the Central Valley Water 
Board's response to Agricultural Groups' Contention A, ante. 

The Agricultural Groups also contend that the Long-Term Framework (Framework) contains 
. regulatory provisions that were not analyzed in the ILRP EIR. As described in the Background 

section of this response, the Central Valley Water Board did not adopt staff's proposed 
Framework.66 As such, the non-adopted Framework i~ not a "project" within the meaning of 
CEQA.67 Since the Framework is not a CEQA project, there was no legal requirement to 
provide an environmental analysis of its components in the ILRP EIR, or elsewhere. Likewise, 
the Agricultural Groups" contentions that the Framework violates the Water Code are 
groundless because the Central Valley Water Board never adopted the Framework. 
Significantly, the Agricultural Groups' petition does not claim that the Board's failure to 
approve the Framework was improper. Therefore, Petitioners' challenges to the non-adopted 
Framework itself are baseless, as are any CEQA claims based on the Framework. 

64 See Draft PEIR [AR Part 1, Volume 32, Index 57], Section 5.10 (entitled Agriculture Resources). 
65 Ibid. 
66 In fact, since neither the Environmental Groups nor the Agricultural Groups has petitioned the Central Valley 

Water Board's failure to adopt the proposed resolution, the staffs proposed Framework and its associated 
documentation is not included in the administrative record. 

67 See Pub. Resources Code § 21065. 
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Response to Agricultural Groups'Contention C.1 ' 
The ILRP EIR fails to include a project description 

14 September 2011 

In 'response to the contention that the PEIR does not contain an adeqUate project description, 
please see Central Valley Water Board response to Environrryental Groups' Contention C.2, 
ante. The propriety of including the Recommended Program Alternative in the PEIR and 
assembling it from elements of the other alternatives is addressed in response to Agricultural 
Groups' Contention A, ante. 

Regarding the requirements for including a preferred project, please see the Central Valley 
Water Board's response to AgricUltural Groups' contention C,9 below. 

Response'to Agricultural Groups' Contention C.2 
The ~umulative impacts of the preferred alternative are not accurately analyzed 

In response to the claim that the PEIRdid not adequately analyze the details of the 
Recommended Program Alternative (Alternati\je6), please see the Central Valley Water 
Board's response to Agricultural Groups' Contention A. 

In response to the contention that the PEIR violated CEQA Guideline section 15130, the 
Central Valley Water Board addressed this contention in the PEIR. As described in'the Draft 
PEIR Chapter 6, Cumulative and Growth-Inducing Impacts, the CEQA Guidelines (Section 
15130) dictate that an adequate discussion of significant cumUlative impacts should contain 
the following elements: 

• An analysis of related future projects or planned development that would affect 
resources in the project area similar to those affected by the proposed project; or a 
summary of projections contained in an adopted local, regional or statewide plan that 
describes or evaluates conditions contributing to the cumulative effect. 

• A summary of the expected environmental effects to be produced by those projects with 
specific reference to additional information stating where that information is available. 

• A reasonable analysis of the cumulative impacts of the relevant projects. An EIR must 
examine reasonable, feasible options for mitigating or avoiding the project's contribution 
to any significant cumulative effects. 

CEQA Guideline Section 15130(b) directs a lead agency to ensure its analysis of cumulative 
impacts be guided by "standards of practicality and reasonableness." As described below, 
conducting this analysis in a feasible, meaningful way for the Long-term ILRP required that 
Central Valley Water Board move away from either a traditional list- or plan-based approach 
while taking the steps necessary to provide the" public with valuable information concerning 
foreseeable cumulative impacts. This decision was due to the limitations of the Draft PEIR's 
programmatic approach and the ILRP's primarily beneficial effects. 

Typically, a program's or project's impacts are identifiable or quantifiable by location, nature, 
and severity. In this instance, the Long-term ILRP's alternatives foreseeable impacts would 
result from the indirect effects caused by the actions and choices of growers concerning 
employment of management practices as growers seek regulatory coverage for discharges to 
waters of the state under the Long-term ILRP. These management choices may lead to 
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impacts, the location, nature, and severity of which could vary widely across the Central Valley 
Water Board's jurisdiction. The same management practices would likely also lead to broad' 
beneficial impacts. The PEIR identifies the possible nature of these impacts, but the lack of 
information concerning the impacts' locations prevented the Board from making any 
reasonable site-specific or location-specific conclusions of the cumulative severity of those 
impacts in light of other related past or present projects. Furthermore, this same challenge 
made identification of related probable future projects or planned development speculative. 

In "order to analyze cumulative impacts, thEd30ard determined tne likelihood of cumulative" 
impacts by comparing foreseeable Long-term ILRP effects with known existing conditions, as 
well as with widely acknowledged issues of continuing environmental damage within the area 
of program influence. For example, as discussed in Subsection 6.2.2.5 of the Draft PEIR, if a 
management practice resulted directly or indirectly in the reduction in quality habitat and the 
take of individual listed plants or wildlife species, that impact could combine with other 
extensive human impacts from land conversion, water development, population growth, and 
recreation in the Central Valley to result in a potentially cumulatively considerable impact. 

Response to Agricultural Groups' Contention C.3 
Alternative 1 does not accurately represent the "No Project" scenario;' continuation of the 
existing irrigated lands program would be a project subject to CEQA, not the "No Project" 
condition 

This contention is addressed by the Central Valley Water Board in response to Environmental 
Groups' Contention C.? (f), ante, regarding the definition of "No Project". 

To the extent that Petitioners contend that two specific cases invalidate the approach taken by . . 

the Central Valley Water Board, these cases are inapposite. In Sherwin-Williams v. South 
Coast Air Quality Management Dist. (2001) 86 Cal.App. 4th 1258, the court said it was 
permissible for the lead agency to analyze an alternative proposed by the appellant under the 
"No Project Alternative" section in the EIR. The court did not decide whether that alternative 
was appropriately characterized as the "No Project Alternative" pursuant to CEQA Guidelines. 
section 15126.6. Because Petitioners argue that the Board mischaracterized the "No Project· 
Alternative," the case does not support Petitioners' argument. . Sunset Skyranch v. County of 
Sacramento similarly does not address Petitioners' complaint about the Board's 
characteriiation oUhe "No Project Alternative." That court found that a lead agency's refusal 
to issue a conditional use permit was not a "project" under CEQA. Because that case involved 
a specific project, rather than the regulatory program considered by the PEIR, the case has no 
application to the instant question, which is whether the Regional Board's interpretation of 
CEQA Guideline section 15126.6 was appropriate. 

Response to Agricultural Groups' Contention C.4 
The ILRP EIR misrepresents the baseline conditions, so the entire environmental analysis Is 
~~~d . 

The CEQA Guidelines, at Section 15125(a), state: 
An EI R must include a description of the physical environmental conditions in the 
vicinity of the project, as they exist at the time the notice of preparation is 
published, or if no notice of preparation is published, at the time environmental 
analysis is commenced, from both a local and regional perspective. This 
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environmental setting will normally constitute the baseline physical conditions by 
which a Lead Agency determines whether an impact is significant. 

In 2004, following the issuance of the Notice of Preparation, the Central Valley Water Board 
commenced its environmental analysis. The first step was compiling a record of 
environmental conditions within its jurisdiction. In Z008 the information collected was published 
in the Irrigated Lands Regulatory Program Existing Conditions Report (ICF Jones & Stokes 
2008) (ECR).68 The ECR was made available to the public through the Central Valley Water. 
Board website. In March and April 2008, the Central Valley Water Board held a second set of 
scoping meetings. .. 

The existing conditions information included in Chapter 4, Environmental Setting, and Chapter 
5, Environmental Impacts and ~itigation Measures, of the Draft PElF( generally summarize the 
water quality, hydrology; and land use information from the ECR. Existing conditions .', 
information for other resources analyzed in the Draft PEIR is als() general because of the large 
geographic area covered by the regulatory program and the programmatic nature of the 
impact analysis. The Central Valley Water Board determined that, although presented in 
general terms, the existing conditions information is presented in suffi.cient detail to be usedais 
the baseline for determining the potential effects of the regulatory program andsubsequenf . . 

changes in agricultural practices assoCiated with the changed regulatory approach. The 
quantitative information requested by Petitioners, including the amount of surface water 
diverted and groundwater pumped for agricultural irrigation, was not included in the ECR or 
Draft PEIR because this information is not reasonably obtainable as it was not coliectedanB 
reported by the agricultural industry on a comprehehsiv~ and uniform basis. As stated in: 
Section 4.1 of the Draft PEIR, additional resource-specific setting information beyond that 
included in Chapter 4 is included in the text of Chapter 5 so that the setting is closely 
associated with the impact analysis of each resources topic. This placement of the additional 
resource-specific information is designed to facilitate the reader's understanding of the 
material. 

Because the PEIR is a programmatic CEQA document analyzing the effects of a Central 
Valley-wide regulatory program, the existing conditions/baseline information also includes the 
discharges occurring pursuant to regulatory conditions that existed at the time CEQA scoping 
was conducted, even though assumed compliance or noncompliance with regulatory 
conditions are not partof the CEQA baseline. 69 The PEIR did not provide a detailed 
description of resources or values for which implementation of the proposed regulatory 
changes have no potential to cause a significant effect on the physical environment. Those 
resources and values are listed in theDraft PEIR, Chapter 1, Summary, on page 1-8. 

68 Irrigated Lands Regulatory Program Existing Conditions Report (ICF Jones & Stokes 2008) [AR Part 2, Volum~ 
1, Index 8]. 

69 See Communities For a Better Environment v. South Coast Air Quality Management District (2010) 48Cal.4th 
310, 322 (baseline emissions were those occurring at time of CEQAanalysis, not theoretical emissions 
allowable under the current operating permit); and Fat v. County of Sacramento (2002) 97 Cal.App.4th 1270, 
1278-80 (baseline for airport expansion was existing airport operations, even though the ajrport had been 
operating and had expanded without a required permit for several years.). 
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Response to Agricultural Groups' Contention C.S 
The ILRP EIR fails to evaluate the program's reasonably foreseeable direct and indirect effects 
on the environment 

The Central Valley Water Board included discussions of indirect program effects in its Draft 
PEIR wherever it could be determined that the effects were not speculative. As indicated in 
Chapter 5, Section 5.1, Approach to Impacts (Draft PEIR page 5-1), the management 
practices that may be undertaken by farmers to comply with the requirements of a new Long
term ILRP are not mandatory and are likely to vary greatly across the varied landscape of the 
Central Valley. Nonetheless, these management changes are what would create the physical 
effects on the environment. Management decisions to remove lands from agricultural use or 
change agricultural use as a result of economic pressures are also a possible effect of the 
program. Most of the likely effects of changing agricultural practices or eliminating agricultural 
operations would be indirect effects and could possibly be avoided by implementing alternate 
management practices. Therefore, the indirect effects of the program are discussed 
throughout Chapter 5, but in a programmatic way and without undue speculation. 

As indicated by the Petitioners, CEQA Guidelines, Section 15064(d) require that an EIR 
analyze both direct physical changes in the environment and reasonably foreseeable indirect 
physical changes in the environment which may be caused by the project. It is also important 
to note,however, that the CEQA Guidelines require the lead agency to use its judgment in 
describing indirect effects. Section 15064(d)(3) states that "an indirect physical change is to 
be considered only if that change is a reasonably foreseeable impact which may be caused by 
the project. A change which is speculative or unlikely t6 occur is not reasonably foreseeable." 
The Central Valley Water Board used this standard in discussing the effects of adopting a new 
Long-term I LRP. 

The specific areas of concern in the indirect effects an"alysis identified by the Petitioners are 
addressed in the following paragraphs. 

1. Improvements in irrigation water management, which would reduce the demand for 
both surface and groundwater diversions, is not expected to significantly affect 
groundwater, other than reducing the potential for agricultural chemicals to be 
transported to groundwater bodies. In areas where current irrigation practices provide 
for some groundwater recharge, reduced irrigation may reduce groundwater levels. 
However, improvements in water use efficiency may also result in less pumping of 
groundwater in some areas. In areas where irrigation water comes exclusively from 
surface water diversions and there is no likelihood of reductions in groundwater 
pumping, small changes in groundwater levels may occur. Without specific information 
on locations and amounts of reduced surface irrigation that would result from the 
program, itwould be speculative to discuss any changes in groundwater'levels that 
might result. This issue can be reconsidered, provided information or data to support 
further analysis are provided when specific implementation mechanisms (e.g. WDRs) 
with smaller geographic limits are brought forward for Central Valley Water Board 
consideration. 
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2. The Central Valley Water Board did not attempt to speculate on the potential for 
program-related effects on groundwater due to changes in cropping patterns. It is 
certainly possible that, at some locations, low value crop land that currently uses large 
amounts of irrigation water (e.g., irrigated pasture) could be converted to higher value 
cropland with lower water requirements (e.g., vineyards) as a result of the economic 
pressures ofthe program. It is also possible that higher value crops could have higher 
water demands (e.g., orchards or rice). However, there is no way to accurately predict 
the location and extent of management practice changes at this programmatic level. 
This situation was made clear on page 5.11-1 of the Draft PEIR in the discussion of 
land use .. The document states that land use changes associated with implementation 
of the program alternatives are unknown. Some lands may be converted from the 
current agricultural use to other uses (including higher value crops), but the location and 
nature of those changes is unknown at this time. Given the lack of information or clear 
rationale for concluding that groundwater pumping would increase, the Central Valley' 
Water Board chose not to speculate on changes in groundwater levels that could occur 
as a result of changing from low value to higher value crops. . 

3. The potential for an adverse effect 01") surface water hydrology frolT! reduced irrigation 
return flows was evaluated in Chapter 5, Section 5.9, Hydrology and Water Quality, on 
pages 5.9 .. 15 and 5.9-16 of the Draft PEIR Tor Alternative 1, and on subsequent pages 
for' other alternatives. The surface water hydrology effects of concern under CEQA 
InClude altering runoff or drainage patterns in amanner that would degrade water 
quality, increase erosion, or increase the risk of flooding. Increase in use of tailwater 
recovery systems would not create any such impacts. Due to the programmatic nature 
of the alternatives and the impact analysis, quantification of changes has not been 
conducted. Where land goes out of production, there is the potential for less water 
being diverted from surface water and groundwater bodies. As indicated in the petition, 
there is the potential that there would be less agricultural return flow in some seasons 
and some locations. The combined effects of reduced tailwater return flows and less 
diversion from natural waterWays will vary with a whole range of factors that cannot be 
pre~icted at the programmatic level of analysis. 

4. Regarding air quality and energy effects of installing more pressurized irrigation 
systems, Chapter 5, Section 5.5, Air Quality, Table 5.5-8 in the Draft PEIR indicates 

.. ' thatthe installation of pressurized 'systems couJd-result in "minor amounts of exhaust 
emissions ... if construction activities are required." Improved irrigation practices may 
reduce the amount of time that existing pressurized pumping systems are used, which 
may offset emissions and energy use generated by "new" devices.7o

. The use of 
improved water management techniques., including pressurized systems, may also 
reduce the pumping of groundwater or pumping of water from existing waterways or 
canals, thereby reducing the energy used and the emissions related to these existing 
practices. The extentto which this may oCCur is speculative at this Juncture and is not 
analyzed further as the location and extent of the changes in irrigation practices are 
unknown. 

70 See Draft PEIR [AR Part 1, Volume 32, Index 57], page 5.6-12. 
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The text of the air quality analysis, beginning on page 5.5-26 (Operational Emissions) 
was modified in the Final PEIR to specifically mention the potential increase in 
groundwater well operation in support of sprinkler and drip systems. 71 The potential for 
increased well operation was considered in this analysis, as indicated on page 5.5-26 
and subsequent impact discussions, but the switch from flood and furrow irrigation to 
pressurized irrigation was not mentioned. The modification did not result in a new 
significant adverse impact not discussed in the Draft PEIR. As indicated on page 5.5-28 
(Impact AQ-2) and subsequent pages, it was not possible to quantify these emissions 
due to the lack of information on the extent of this water management change. There 
are also likely to be offsetting reductions in energy use related to agricultural 
management changes (reduced pumping of both surface and groundwater as water 
use is reduced through improved water management). 

5. Regarding land use issues, the Draft PEIR, on page 5.11-1, stated that land use 
changes associated with implementation of the Long-term ILRP alternatives are 
unknown. Some lands may be converted from active agriculture to other uses, but the 
location and nature of those changes is unknown at this time. It was reasonable to 
assume that if lower-value cropland is fallowed as a result of economic forces 
associated with the program, a change in use will occur; however, the effect of the 
change will vary with specific location, the type of new land use and other factors. Any 
changes in use that would require development would be subject to local government 
review, including consideration of consistency with land use plans, policies, and 
regulations. It would be speculative to address potential inconsistencies at this 
programmatic level. Agricultural lands are taken in and out of production routinely in the 

" Central Valley and the issues associated with changing use are addressed at the local 
level. 

Response to Agricultural Groups' Contention C.S 
The ILRP EIR grossly understates the program's potential impacts on land use 

Petitioners claim that the PEIR does not analyze the creation of potential inconsistencies with 
local, regional, and state plans. They specifically claim that the PEIR did not properly evaluate 
potential inconsistencies with general pla"ns that designate agricultural land uses. 

As described below, the ILRP would not create inconsistencies with local, regional, and state 
plans, any existing zoning for agricultural use, or Williamson Act contracts. Further, it would 
not conflict with any applicable land use plan, policy, or regulation of an agency with 
jurisdiction over the Program (including; but not limited to the general plan, specific plan, local 
coastal program, or zoning ordinance) adopted for the purpose of avoiding or mitigating an 
environmental effect. 

CEQA Guidelines Section 15125(d) states: 
The EIR shall discuss any inconsistencies between the proposed project and 
applicable general plans and regional plans. Such regional plans include, but are 
not limited to, the applicable air-quality attainment or maintenance plan (or State 

71 See Final PEIR [AR Part 1 , Volume 38, Index 80], Chapter 4, Revisions to the Draft Program Environmental 
Impact Report, pages 4-3-4-5. 
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Implementation Plan), area-wide waste treatment and water quality control plans, 
regional transportation plans, regional housing allocation plans, habitat 
conservation plans (HCP's), natural community conservation plans, land use 
plans for the protection of coastal zone, Lake Tahoe Basin, San Francisco Bay, 
and Santa Monica Mountains. 

As discussed in the Draft PEIR, the nature of specific changes in land use are influenced by 
myriad factors, making it speculative to assume what land use changes, if any, may resLnt 
from the program. This is discussed in greater detail below. 

Page 5.1 0~6 of the Draft PEIR states: 
It is important to note that that the terminology "lost from production" or "removed 
from production," as used in this draft PEIR and the Draft ILRP Economics 
Report, does not necessarily mean that the land no longer would be used to 
produce crops, only that it would not be used to produce the particular crop type 
in question. It is reasonable and logical to assume that, while some portion of 
the affected farmland would be converted to nonagricultural use, a majority of 
the lost acreage would not be converted to a nonagricultural use but instead 
would be used to produce a crop that would require lower compliance costs and 
generate sufficient revenue to stay in agricultural production. 

Page 5.11-1 of the Draft PEIR goes on to explain that neither the location of potential land 
conversions nor the specific nature of said conversions can be identified, thus any analysis of 
such impacts would be unreasonably speculative. Most general plans discouraging 
conversion of agricultural lands use zoning as a primary tool used to reach that objective. The 
Program does not call for land use changes as an element of its implementation or otherwise 
cause inconsistencies with or violations of land use plans. As an example, even if some 
agricultural operations were to cease as a result of the program, such cessation would not be 
in direct conflict such zoning ordinances. The landowner would still be required to comply with 
the local ordinance; the program d~es nothing to absolve a landowner of his or her obligation 
to comply with local regulations set forth in applicable local, regional, and state plans. '.'. 

In regards to potential impacts to groundwater banking programs or groundwater recharge 
projects, the Central Valley Water Board notes that this issue was not raised to the board by 
the Agricultural Groups prior to certification of the PEIR on April 7, 2011. Because of this, 
Petitioners have not exhausted their administrative remedies as required by the State Water 
Board's petition regulations and CEQA.7~ In any event, the Petitioners bave not established c. 

that these projects are "general plans,"orthe type of "regional plans" enumerated inCEQA ' . 
Guideline section 15125(d). Further, Petitioners do not identify any specific groundwater . 
recharge/banking projeCts that would be inconsistent with the long-term program. 

For the reasons stated above, potential inconsistencies with HCPs, general plans, land use 
plans, or regional plans were not a significant concern and were not further addressed in the 
PEIR, other than additional discussion of specific plans in the response to comments on the 
Draft PEIR. 73 

72 See Cal. Code Regs., tit. § 2050, subd. (a)(9); PUb. Resources Code § 21177. 
73 See Final EI R [AR Part 1, Volume 38, Index 80], at pages 2-19 and 2-20. 
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Response to Agricultural Groups' Contention C.7 
The ILRP EIR's conclusions regarding global warming are not supported by sUbstantial 
evidence 

The PEIR fully evaluates climate change impacts related to the Long-term ILRP to the extent 
that information is available. CEQA Guidelines, Section 15064.4, states that "A lead agency 
should make a good-faith effort, based on available information, to describe, calculate or 
estimate the amount of greenhouse gas emissions resulting from a project" and that a lead 
agency shall have the discretion to "rely on a qualitative analysis or perfo"rmance based-
standards." Information required to conduct a rigorous quantitative analysis of greenhouse 
gas (GHG) emissions is not available for the evaluation of the proposed Long-term ILRP 
alternatives. Thus, the Central Valley Water Board conducted a qualitative asses$ment of 
direct and indirect GHG emissions associated with construction and operation of the Long
term ILRP. 

Consistent with the CEQA Guidelines and scientific consensus regarding the cumulative 
nature of GHGs, the PEIRconcluded that project-level impacts relating to climate change 
would be less than significant. Climate change is a global problem, and GHGs are global 
pollutants, unlike criteria air pollutants (such as ozone precursors), which are primarily 
pollutants of regional and local concern. Given their long atmosph.eric lifetimes (see Draft 
PEIR, Chapter 5, Section 5.6, Climate Change, Table 5.6-1), GHGs emitted by cou·ntless 
sources worldwide accumulate in the atmosphere. No single emitter of GHGs is large enough 
to trigger global climate change on its own. Rather, climate change is the result of the 
individual contributions of countless sources-past, present, and future. Therefore, GHG 
impacts are inherently cumulative. Considering the cumulative nature of GHGs on climate 

. change and CEQA's allowance for conducting qualitative analysis of GHG impacts, the PEIR's 
project-level conclusion is supported by the best available science and current CEQA analysis 
practice. 

In response to the claim that use of pressurized systems could contribute to increased GHG 
emissions, the PEIR addresses that issue. Chapter 6, Cumulative and Growth-Inducing 
Impacts, of the Draft PEIR evaluates the Long-term ILRP's contribution to climate change on a 
cumulative level and concludes that emissions would be significant. This conclusion was 
based on the qualitative analysis of direct and indirect GHG emissions presented in Chapter 5, 
Section 5.6. Direct emissions sources associated with the Long-term ILRP include fuel 
combustion by heavy-duty construction equipment and on-road vehicles. Indirect sources 
include .increases in energy use from electric powered pumps. While the exact emissions 
associated with these sources are not quantified, the Draft PEIR discusses the potential for 
the Long-term ILRP to increase the use of equipment and on-road vehicles, as well as install 
new electric powered pumps. The relationship between increased equipment use and GHG 
emissions is well documented in established literature and is not speculative. 

As discussed in the Final PEIR, emissions associated with land use change are too 
speculative to qualitatively or quantitatively consider in the GHG analysis. Because specific 
information related to the subsequent land use type that would replace low value crops. 
following implementation of the Long-term ILRP is not available, estimating the program's 
effects on carbon sequestration and GHG emissions is far more uncertain and speculative 
than for other classes of emissions (e.g., construction and operations). Consequently, 
emissions resulting from land use change were not included in the analysis. However, in 
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response to public comments, a discussion of carbon seqllestration and the analysis 
limitations was added to the Final PEIR, pages5.6-12 and 5.6_13.74 

The 2007 study referenced by the petition indicates that agricultural activities help mediate 
global warming and have a net cooling effect On surrounding commun ities, as well as actively 
sequestering carbon dioxide. However, agriculture also produces carbon emissions through 
natural decomposition and decay. Thus, the extent that reducing irrigated land would result in 
increased Climate change impacts cannot be definitively concluded Without location-'specific' 
information. Thus, to avoid a conclusion based on speculation, the Final EIR does not include 
an analysis of the degree to which land use changes would affect carbon emissions. 

Within the constraints of available information and the current regulatory setting, the PEIR 
made a good-faith effort to characterize potential GHG emissions and climate change impacts 
associated with the Long-term ILRP. 

Response to Agricultural Groups' Contention C.8 
The ILRP EIR arbitrarily imposes mitigation measures that may not be legally imposed 

Petitioners contend that the mitigation measures contained in the Draft PEIR are not feasible 
because of a belief the Central Valley Water Board lacks the means or authority to insure the 
measures are implemented. They also contend that the mitigation measures improperly 
create obligations for growers to comply with legal mandates (such as CEQA compliance and 
conducting delineations for waters .of the United States) and mitigatioh when the change in . 
management practice that may stimulate the need for mitigation is non-discretionary. As' ,.', 
described below, those contentions are without merit." , 

CEQA Guidelines Section 15126.4 directs lead agencies to describe feasible mitigation 
measures that could minimize significant adverse impacts. Section 15126.4(a) (2) speCifi'cally 
states that mitigation measures for impacts resulting from a plan or policy, such as the Long
term ILRP, can be incorp6rated into the plan or policy. In orderto be considered feasible, a' . 
mitigation measure must be fully enforceable through permit conditions, agreements, or other 
legally binding instruments. Draft PEIR Chapter 5, Section 5.1.2, Significance DeterminatioNs 
and Mitigations, discusses the Long-term ILRP approach to mitigation, stating that the Central 
Valley Water Board will enforce the identified mitigation through inclusion of measures in the ,1 

ILRP enforcing mechanism, which will be a legally binding instrument. These measures are 
likely to be included in prohibitions, discharge specifi.cations or provisions in the enforcing 
mechanism (WDRs, waivers). In fact, these measures were included as enforceable" 
conditions to the Conditional Waiver, which relied upon the PEIR for CEQA compliance. This 
approach to mitigation and mitigation monitoring is consistent with the direction of CEQA . 
Guidelines Section 15126.4(a) (2). 

The Central Valley Water Board regulates discharges to waters of the state from irrigated 
agricultural operations. Growers Who choose to participate in the Long-term ILRP for those 
discharges are bound by the terms of the program requirements (i.e., WDRs or waivers), 
inCluding mitigation measures in the form of prohibitions, discharge specifications or provisions 
d~scribed therein. In this way, the mitigation measures that Were proposed for the Long-term 

74 See Final PEIR [AR Part 1, Volume 3S, Index SOl, Chapter 4, Revisions to the Draft Program Environmental 
Impact Report, pages 4-5-4-S. 
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ILRP can be binding on program participants and therefore legally feasible. However, growers 
who believe they cannot comply with the program's mitigation requirements may opt out of the 
Long-term ILRP and seek individual WDRs. The issuance of individual WDRs is a 
discretionary action for the Central Valley Water Board, providing for the CEQA review. In 
these cases, the individual grower may work with the Central Valley Water Board to develop 
alternative mitigation or consider undertaking individual CEQA review to deal with potentially 
significant effects of changes in management practices. Thus, the mitigation measures 
required under the program do not go beyond the jurisdiction of the Central Valley Water 
Board and are not legally infeasible. 

Under all six Long-term ILRP alternatives, growers would not be mandated by the ILRP to 
implement particular water quality management practices. The Long-term ILRP alternatives 
leave the choice of management practices needed to reach water quality goals to the growers. 
However, when a management practice selected by a grower to achieve compliance with the 
terms of the Long-term I LRP enforcing mechanism has the potential to create significant 
impacts, mitigation will be required to maintain coverage under the implementing mechanism: 

As an example, Chapter 5.7, Vegetation and Wildlife, Section 5.7.6, Mitigation, directs growers 
that desire coverage under the Long-term ILRP to mitigate potential management practice 
impacts through avoidance of management practices that interfere with or harm identified 
sensitive resources. However, in the unlikely instance that all available management practices 
will have adverse impacts, and one of those management practices must be implemented to 
meet the terms of the ILRP implementing mechanism, such impacts are indirect effects of the 
ILRP that must be mitigated if feasible. The PEIR, therefore, identifies feasible mitigation 
measures forthese potential impacts. It is unknown where or if a significant impact may occur 
as a result of implementing the Long-term iLRP because of the programmatic level of analysis 
contained in the Draft PEIR, so it is not possible to draft project-level mitigation for this 
contingency. If the Central Valley Water Board determines a specific impactor mitigation 
measure has not been analyzed in the PEIR, site-specific CEQA compliance may be required. 

Petitioners also challenge the mitigation measure for wetland loss requiring delineation of 
wetlands in accordance with U.S. Army Corps of Engineers (USACE) methods. Throughout 

. the Draft PEIR, mention is made of a grower's need to comply with applicable federal Clean 
Water Act (CWA) requirements for wetlands in his or her compliance with the ILRP. This is 
not a duty placed upon growers by virtue of their participation in the ILRP. Regardless of a 
grower's participation, compliance with the CWA is the obligation of all growers where 
relevant. The ILRP neither creates nor relieves such an obligation. To the extent that 
Petitioners challenge the mitigation measure as exceeding the Central Valley Water Board's 
legal authority for wetlands that are not waters of the United States, the Board has clear 
jurisdiction under the Porter-Cologne Water Quality Act over wetlands that are waters of the 
state. As such, it was well within the Board's authority to require the delineation of wetlands in 
accordance with the existing federal methods. The Central Valley Water Board determined 
that using federal USACE methods to delineate all wetlands, including those that are not 
waters of the United States, is feasible. The Central Valley Water Board did not exceed its 
authority when identifying the wetland loss mitigation measure in the PEIR. 
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Response to Agricultural Groups' Contention c.g 
The ILRP EIR fails to identify a preferred alternative 

14 September 2011 

GEQA requires that a Draft EIR include a statement of objectives; identification of the 
underlying purpose of the project; a general description of technical, economic, and 
environmental characteristics; and presentation of a reasonable range of alternatives but does 
not require identification of a preferred project. The various project options are discussed in 
detail in Chapter 3, Program Description, and are analyzed in equal detail in Chapter 5, 
Environmental Impacts and Mitigation Measures. The Recommended Program Alternative is 
described and analyzed in the Draft PEIR, Appendix A. 

Consistent with the desire to provide the Board with a broad range of policy and 
implementation mechanism choices, the Central Valley Water Board and its Long-term ILRP 
Stakeholder Advisory Workgroup - of which several Agricultural Group Petitioners were 
members - did not limit the selection of alternatives to just those that might reduce the adverse 
effects of the existing regulatory program. In fact, the description of the program alternatives 
in Chapter 3, Program Description, of the Draft PEIR does not include a proposed or preferred 
program as a basis for comparing alternatives. Instead, the Draft PEIR describes alternatives 
in an equal level of detail; the impact analyses in Chapter 5, Environmental Impacts and 
Mitigation Measures, and Chapter 6, Cumulative and Growth-InduCing Impacts, also provide' 
an equal level of detail for the alternatives. Because what was being considered was a broad 
program, the alternatives also included policy and implementation authority differences that 
are important for the Regional Board to consider, not just environmental impact differences .. 
The decision to not specify a single proposed project allowed for the full comparison of 
alternatives and provides the Central Valley Water Board with broad discretion in selecting'a 
long-term program from among the various components of the alternatives.: 

Response to Agricultural Groups' Contention C.10 
The ILRP EIR must be recirculated following an adequate analysis of all proposed alternatives 
including the RPA and the long-term Framework which were never analyzed in the ILRP EIR. 

The Agricultural Groups contend that CEQA Guideline section 15088.5 required the Central .' 
Valley Water Board to recirculate the PEIR to allow for public comment on the Recommended 
Program Alternative and the "Long Term Framework." In response, the Central Valley Water 
Board notes that neither of these issues was raised to the Board prior to certification of the' 
PEIR on April 7, 2011. State WaterBoard petition regulations, at 23 CaI.Gode.Regs.secti9n 
2050, subdivision (a)(9), require Petitioners to verify that each substantive' issue or objectiorlJn 
the petition was raised before the regional water board, or explain why the petitioner was not 
required or unable to raise them before the regional water board. Petitioners have not 
complied with this requirement. CEQA contains a similar exhaustion requirement. 75 

Should the State Water Board consider these arguments notwithstanding these exhaustion 
requirements, the Central Valley Water Board provides the following substantive responses: .', 
With respect to the Recommended Program Alternative, recirculation requirements only 
become ~ potential CEQA issue if significant new information is added to an EIR"afterpubllc 

75 Pub. Resources Code § 21177, subd. (a) (UNo action or proceeding may be brought pursuant to Section 21167 
unless the alleged grounds for noncompliance with this division were presented to the public agency orally or in 
writing by any person during the public comment period provided by this division or prior to the close of the 
public hearing on the project before the issuance of the notice of determination."). 
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notice is given of the availability of the draft EIR forpublic review under section 15098 but 
before certification.,,76 The new information is not significant unless "the EIR is changed in a 
way that deprives the public of a meaningful opportunity to comment upon a sUbstantial 
adverse environmental effect of the project or a feasible way to mitigate or avoid such an 
effect (including a feasible project alternative) that the project's proponents have declined to 
implement." (CEQA Guidelines Section 15088.5[a]). Since the Recommended Program 
Alternative was included in the Draft PEIR as Appendix A,77 recirculation was clearly not 
required .. Me>r~Qver, th~_new ~ff~c:ts. ic:l~!1tified by !hebgriculturaJ. Groups(inc:~~aseclcosts, 
loss of agricultural land, and decreased agricultural return flo~ws for groundwater rech-arge) are 
all addressed in the Draft PEIR and the Recommended Program Alternative's effects would 

. fall within the range of effects contained in the Draft PEIR. Therefore, these effects would not 
warrant recirculation under Section 15088.5. With respect to the "Long-Term Framework," the 
non-adopted "Long-Term Framework" is not a "project" within the meaning of CEQA and did 
not require environmental review.78 The proposed Framework was not intended as a 
supplement to the EIR. It was put forward as a proposed Board action that would have fallen 
within the range of the analysis contained in the PEIR. Because it was not adopted, however, 
the sufficiency of the Framework's CEQA coverage is not relevant. 

Response to Agricultural Groups' Contention C.11 
The Regional Board's assumption that all irrigation constitutes a discharge of waste thereby 
degrading groundwater or surface water regardless of soil and/or climatic conditions lacks 
substantial evidentiary support . 

The Draft PEIR, at Appendix A, included a staff report discussion of the Central Valley Water 
Board's regulatory authority, including authority over groundwater discharges. 

The Agricultural Groups assert thatthe Central Valley Water Board violated CEQA Guideline 
section 15064, subdivision (f)(5) by stating in Appendix A that all irrigated agriculture 
potentially creates a discharge of waste that could affect the quality of groundwater. The 
context of the cited subdivision is important. CEQA Guideline section 15064 reads: "a decision . 
as to whether a project may have one or more significant effects shall be based on substantial 
evidence in the record of the lead agency." From the petition, it is impossible to tell what 
"significant effect" determination in the PEIR the Agricultural Groups c1aimto have been 
influenced by the Board's statement about discharges to groundwater. In fact, the 
administrative record shows that the Central Valley Water Board did not rely on its statement 
to make any "significant effects" determinations. The State Water Board should reject this 
contention. 

While labeled as a CEQA argument, the Agricultural Groups appear to be making a non
CEQA argument about the Central Valley Water Board's authority over discharges to 
groundwaterfrom irrigated lands. While those arguments are not ripe at this pOint because 
the Regional Board has not taken final action to regulate such discharges, the Central Valley 
Water Board strongly urges the State Water Board to consider the arguments presented 
below.79 . 

76 Pub. Resources Code § 15088.5, subd. (a). 
77 See also Response to Agricultural Groups' Contention Ai. 
78 This position is more fully explained in response to Agricultural Groups' contention B.2. 
79 See Final PEl R [AR Part 1, Volume 38, Index 80], Chapter 2, response 2.2.12.2, at p. 2-21. 
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The basis for the position that most, if not all, irrigated agricultural operations 
discharge or propose to discharge waste that could affect groundwater quality to 
some degree and over some period of time is based upon review of groundwater 
quality data, the physical properties of water, the principles of irrigation, and the 
gravitational process. As described in Section III.C.2 of the Draft PEIR, Appendix 
A, a considerable number of wells in the Central Valley haVe high levels of 
nitrate. The use of chemical nitrogen-based fertilizers has been found to be a 
potential cause of nitrate contamination of groundwater in agricultural areas (see 
pages 99-100 of the Draft PEIR, Appendix A). Also, DPR's Groundwater 
Protection Program has found pesticides in groundwater from irrigated 
agricultural use. Water is a natural solvent that dissolves a variety of compounds 
contained within the soil (e.g., salts, minerals, certain polar organics). The 
resulting solute may include nutrients, pesticides, salts, or other naturally 
occurring or applied chemicals. During irrigation, water/solutes infiltrate the soil 
and pass downward under the force of gravity to the root zone of the crop where 
a portion of this subsurface water is taken up by the plant's root system. The 
remaining water passes below the root zone and can no ionger be utilized by the 
crop. This process is acknowledged by state and local agencies to provide 
necessary groundwater recharge in areas within the Central Valley. 

Response to Agricultural Groups' Contention C.12 
The Regional Board employed an improper threshold definition of groundwater for purposes of 
determining whether groundwater impacts may be considered significant 

'The Draft PEIR, at Appendix A, included a staff report discussion of groundWater subject to 
regulation under the Porter-Cologne Water Quality Control Act. Because those statements 
Were included in the Draft PEIR, the Central Valley Water Board acceptea comments on them, 
and provided a written response. 

The Agricultural Groups assert that the Central Valley Water Board violated CEQA Guideline 
'. sections 15064, subdivision (f)(5) and 15064.7, subdivision (a) by stating in Appendix A that 

first encountered groundwater is subject to regulation under the Porter-Cologne Water Quality 
Control Act. Both of the cited CEQA Guidelines describe evidence necessary to support a 
finding of "significant effect" under CEQA. From the petition, it is impossible to tell what 
"significant effect"determination in the PEIR the Agricultural Groups claim to have been 
influenced by Appendix A's statement about first encGuntered groundwater. In fact, the 
administrative record shows that the Central ValJey Water Board did not rely on its statement 
to make any "significant effects" determinations. The State Water Board should reject this 
contention. 

While labeled as a CEQA argument, the Agricultural Groups appear to be making a non
CEQAargument about the Central Valley Water Board's authority over discharges to first 
encountered groundwater. While those arguments are not ripe at this point because the 
Central Valley Water Board has not taken final action to regulate such discharges, the Central 
Valley Water Board strongly urges the State Water Board to consider the arguments 
presented below8o

: 

80 See Final PEl R [AR Part 1, Volut"!le 38, Index 80], Chapter 2, response 2.2.18.2, p. 2-30. 



James Herink -55- 14 September 2011 

The Water Quality Control Plans for the Sacramento River Basin and the San Joaquin 
River Basin specify, "Unless otherwise designated by the Regional Water Board, all 
ground waters in the Region are considered as suitable or potentially suitable, at a 
minimum, for municipal and domestic water supply (MUN), agricultural supply (AGR), 
industrial service supply (IND), and industrial process supply (PRO)." Likewise, the 
Tulare Lake Basin Plan stipulates that, "For ground water, the following beneficial uses 
have been identified and occur throughout the Basin: Municipal and Domestic Supply 
(MUN), Agricultural Supply (AGR), Industrial Service Supply (IND), Industrial Process 
Supply (PRO), Water Contact Recreation (REC-1), and Wildlife Habitat (WILD)." 

Both Basin Plans define groundwater as "oo .subsurface water that occurs beneath the 
ground surface in fully saturated zones within soils and other geologic formations." First 
encountered groundwater is a water of the state (as defined by California Water Code 
Section 13050 (e)) which has been ascribed a MUN beneficial use by the Water Quality 
Control PlansJhat have been developed for the Central Valley Region. Monitoring first 
encountered groundwater provides the earliest indication of groundwater impact due to 
irrigated agricultural operations and is a direct evaluation of the effectiveness of 
agricultural management practices and any changes in such practices made to 
address a water quality concern. Direct measurement of assimilative capacity is 
obtained by sampling at the point of impact; in this case, after transport through the 
vadose zone and into first encountered groundwater. It is at this point that impact to the 
beneficial use may occur. The two Basin Plans include criteria that the Regional Board 
will use in applying exceptions to the beneficial use designations. Any such exceptions 
must be part of an amendment to the Basin Plan. 

Response to Agricultural Groups' Contention D 
The Regional Board's economic analysis is substantially deficient and fails to comply with 
Water Code § 13141 

The Petitioners argue that social and economic impaCts are relevant where an EIR identifies 
significant environmental impacts. Theyfurthe(indicate that "The ILRP EIR, the 
Recommended Program Alternative, and the Long-Term Framework all fail to satisfy either' 
CEQA or Porter-Cologne because they do not contain an accurate or detailed discussion of 
the economic impacts of the program." The CEQA Guidelines, at Section 15131, indicate that 
economic and social effects may be included in an EIR under certain conditions. Economic 
and social changes related to a project may be presented when these changes result in a 
physical change- in the environment (Section 15131 [aD. Consistent with this guidance, the 
PEIR includes a discussion of the changes in agricultural production that may occur as a result 
of the costs of implementing a new Long-term ILRP (Section 5.10 of the Draft PEIR). 
Economic and social effects may also be used to determine the significance of a physical 
change caused by the project (CEQA Guidelines Section 15131 [bD. CEQA does notTequire a 
detailed economic analysis of a proposed action beyond these considerations. 

The contention that the Economic Analysis fails to comply with Water Code section 13141 is 
premature, as the Board has not taken an action subject to section 13141 that relies on that 
analysis. The purpose of the Economic Analysis was to inform the Central Valley Water Board 
of the potential environmental effects of the long-term program to agriculture resources. 81 

81 See Final EIR [ARPart 1, Volume 38, Index 80], Section 5.10 (entitled Agriculture Resources). 
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Water Code section 13141 reads: "Prior to implementation of any agricultural water quality 
control program, an estimate of the total cost of such a program, together with an identification 
of potential sources of financing, shall be indicated in any regional water quality control plan." 
The Central Valley Water Board has released draft amendments to the Water Quality Cohtrol 
Plans (Basin Plans) for the Sacramento River and San Joaquin River Basins and the Tulare 
Lake Basin that rely in part on the Economic Analysis to estimate such costS.82 

The draft amendments are tentatively scheduled for consideration by the Central Valley Water 
Board at its October 2011 meeting. The proper forum for the Agricultural Groups to voice 
concerns about the adequacy of the draft amendments is to present comments to the Central 
Valley Water Board oli the proposed amendments. 83 

'. 

82 See Non Regulatory Amendments to Provide a Cost Estimate and Potential Sources of Financing for tlieLong
Term Irrigated Lands Program [provide admin record citation]. Pursuant to CalifomiaCode of Regulations, title 
23, section 2050.6, the Central Valley Water Board asks that the State Water Board take official notice of the 
proposed. Nan-Regulatory Basin Plan amendments, which can be found at , 
<http://www.waterboards.ca;gov/centralvalley/public.:...notices>. The information, which could not have been 
provided to the Central Valley Water Board priortb certification of the PEIR, is being provided as evidence that 
the board is considering a basin plan amendment to identify the costs of administering the upcoming long-term 
program. , 

83 It is questionable whether section 13141 applies to the upcoming orders that wili constitute the long~term 
irrigated lands regulatory program. Porter-Cologne requires waste dischargers to submit reports of waste 
discharge and obtain wast~ discharge requirements or waivers. (Wat. Code, §§ 13260, 13263, 13269;) The" 
1999 amendments to section 13269 (Senate Bill 390) require waivers to be conditional and include specific fee 
provisions applicable to irrigated agriculture waivers. 

The first sentence of section 13141 does nothing more than provide an effective date for various plans and 
policies to become part of the California Water Plan. The requirement to indicate the costs and financing 
sources of an "agricultural water' quality control program" in a ba,sin plan before "implementation" of the program 
could simply be an exception to the general provisions of the first sentence. The Regional Board concurs that 
section 13141 would most clearly apply when an "agricultural water quality control program" is established in a 
water qUality control plan. Potentially conflicting statutes must be read in context (Voices of the Wetlands v. 
State WaterResources Control BeJ.;(2Gi 1) 52 CalAth 499, _,_, 128 CaLRptr.3d 658-, 672;) Water GoElesection 
13141 does not explicitly apply to the issuance or waiver of waste discharge requirements for diSCharges of ~; 
waste from irrigated lands. Section 13141 is silent about the requirement that all waste dischargers, including 
dischargers from agricultural lands, must obtain WDRs or waivers. Section 13141 is also silent about the 
enforcement remedies available for unpermitted discharges. (See, e.g., Wat. Code §§ 13264, 5ubd, (b); 13265.) 
This silence may signify- that Section 13141 is not intended to apply to issu,ance of WDRs or waivers. 

Section 13141 does not define "agricultural water quality control program." The issuance of a waiver or waste 
disCharge requirements does not necessarily constitute the adoption of a regulatory program. Section 13141 is 
part of Chapter 3 of Porter-Cologne, which authorizes the State Water Board to formulate state policy for water 
quality control and establishes related powers and duties of the State Water Board. the relevi:mt powers and 
duties of the regional water boards, are in Chapters 4, articles 1-2 (general powers and duties), article 3 (basin 
plan requirements) and artiCle 4 (waste discharge requirements and waivers). It is questionable Whether a 
regional water board's issuance of a general waiver, one or more general WDRs, or site-specific WDRs for all 
dischargers constitutes the "implementation" of an "agricultural water quality control program" within the 
meaning of section 13141, 
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Response to Agricultural Groups' Contention E 
The ILRP EIR cannot be relied upon as a' Program EIR during adoption of the eight to twelve 
waste discharge requirements in the future because the ILRP EIR does not contain a thorough 
analysis of the relevant environmental issues and the effects of the entire Program in a 
specific and comprehensive manner, nor analyzes the individual programs that will be 
subsequently created 

=Phiscontentien~qtlestiensthe~adequaeyoHhePEIR·toCsl:Jpport4he=isstlance~of~subseqtlent 

orders comprising the ILRP because the PEIR does not contain a thorough analysis of the 
relevant environmental issues. This argument is not ripe because the Central Valley Water 
Board has not yet issued the subsequent orders. Moreover, the contention that the document 
is not adequate to. serve as a Program EIR for subsequent, specific waste discharge 
requirements has no relationship to the adequacy of the PEIR as a basis for establishing the 
new ILRP. The PEIR is consistent with Section 15168 of the CEQA Guidelines because the 
PEIR will be used to consider the effects of a series of actions (subsequent general orders or 
waste discharge requirements), consistent with Section 15168(a), and the PEIR will allow the 
Central Valley Water Board to consider broad policy alternatives and program-wide mitigation 
measures as specified in Section 15168(b). The PEIR will allow the Central Valley Water 
Board to use the analysis contained in the PEIR to consider subsequent activities and 
determine whether additional environmental documentation is needed as specified in Section 
15168(c). 
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