
 

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 
LAHONTAN REGION 

 
MEETING OF JULY 11-12, 2012 

South Lake Tahoe 
 
ITEM: 19 
 
SUBJECT: PUBLIC HEARING - CONSIDERATION OF AN 

ADMINISTRATIVE CIVIL LIABILITY (ACL) ORDER FOR 
NORTH TAHOE PUBLIC UTILITY DISTRICT FOR THE 
DECEMBER 19, 2010 UNAUTHORIZED DISCHARGE OF 
SEWAGE TO LAKE TAHOE, DOLLAR HILL PUMP 
STATION, PLACER COUNTY – WDID NO. 6SSO11110 

 
 

CHRONOLOGY:  
 December 19, 2010 NTPUD discharged raw sewage from its 

Dollar Hill Pump Station into Lake 
Tahoe. 

 
 March 2011 through 
 February 2012 Lahontan Water Board staff reviews 

multiple reports from NTPUD and its 
contractors regarding the discharge 
incident and upgrades to Dollar Hill 
Pump Station. 

 
 April 16, 2012 Lahontan Water Board Assistant 

Executive Officer issues Administrative 
Civil Liability Complaint No. R6T-2012-
0010 to NTPUD for $232,100. 
 

  
ISSUE: Should the Lahontan Water Board affirm the administrative 

civil liability of $232,100 or some other amount, or decline to 
adopt any liability, or refer the matter to the California Attorney 
General? 

 
 
DISCUSSION: The North Tahoe Public Utility District (NTPUD) owns and 

operates wastewater collection facilities in the North Lake 
Tahoe communities of Agate Bay, Brockway Vista, Carnelian 
Bay, Cedar Flat, Kings Beach, and Tahoe Vista.  NTPUD is an 
enrollee under State Water Resources Control Board (State 
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Water Board) Order No. 2006-0003-DWQ, which establishes state-wide general requirements for sanitary sewer systems. 

 

 NTPUD installed an updated emergency backup power system at its Dollar Hill Pump Station in or around June 2010. On December 19, 2010, a severe winter snow storm halted 

commercial power supply to the Dollar Hill Pump Station.  The pump station emergency backup power system began to operate, but subsequently ceased operating, even though the 

commercial power supply had not been restored. NTPUD reported that approximately 130,000 gallons of untreated sewage discharged from a manhole located along the public 

street near 3670 North Lake Boulevard in Carnelian Bay while NTPUD attempted to restore power to the Dollar Hill Pump Station. 

 

 The untreated sewage flowed onto private property located at 3730 North Lake Boulevard, into and around the private residence on the property, and ultimately into Lake Tahoe.  

Approximately 500 gallons of untreated sewage was later recovered from inside the private residence; the remainder, approximately 129,500 gallons, flowed into Lake Tahoe. 

 

 The Lahontan Water Board Prosecution Team alleges that NTPUD violated Clean Water Act section 301, California Water Code section 13376, waste discharge prohibitions 

contained in the Water Quality Control Plan for the Lahontan Region, and specific sections of State Water Board Order No. 2006-0003-DWQ, by discharging untreated sewage from 

its sanitary sewer system to Lake Tahoe on December 19, 2010. If the Lahontan Water Board determines that NTPUD violated the above-referenced laws, regulations, and/or permit 

and that a civil liability is appropriate, the civil liability amount is determined by using the appropriate provisions of Section VI of the State Water Board Enforcement Policy (see 

Enclosure 4 beginning on Bates Number 19-142). 

 

 The evidentiary material for the Lahontan Water Board to consider consists of the individual written material, rebuttal, and objections each submitted by the Lahontan Water Board 

Prosecution Team and by the NTPUD. The evidentiary material is listed in the following table of enclosures. 

 

 

   



   
RECOMMENDA- 
TION: The Lahontan Water Board Advisory Team will make a 

recommendation on the proposed administrative civil liability 
order at the close of the hearing. 

 
ENCLOSURE: Proposed Administrative Civil Liability Order 
 

Enclosure Description Bates 
Number 

1 Proposed ACL for NTPUD 19-4 

 

Prosecution Team Written Material for Consideration 
(this was submitted May 2, 2012, and was provided to Water Board 
prior to Hearing and is located in the Prosecution Team-NTPUD ACL 
binder; documents are viewable and downloadable at: 
http://www.waterboards.ca.gov/lahontan/board_info/agenda/2012/jul/
ntpud_evedentiary_.pdf 

Not 
Included in 
packet (see 

weblink to the 
left) 

 

NTPUD Written Material for Consideration 
(this was submitted June 5, 2012, and was provided to the Water 
Board prior to the Hearing; documents are viewable and 
downloadable at: 
http://www.waterboards.ca.gov/lahontan/board_info/agenda/2012/jul/
ntpud_evdnc.pdf 

 

Not 
Included in 
packet (see 

weblink to the 
left) 

 

NTPUD Written Rebuttal Material for Consideration 
(this was submitted June 19, 2012, and was provided to the Water 
Board prior to the Hearing and is located in the NTPUD binder 
beginning with the pink colored sheet before tab 49; documents are 
viewable and downloadable at: 
http://www.waterboards.ca.gov/lahontan/board_info/agenda/2012/jul/r
ebut_ntpud.pdf 

 

Not 
Included in 
packet (see 

weblink to the 
left) 

 

Prosecution Team Written Rebuttal for Consideration 
(this was submitted June 18, 2012, and was provided to the Water 
Board prior to the Hearing and is located in the Prosecution Team-
NTPUD ACL binder beginning after the pink colored sheet; 
documents are viewable and downloadable at: 
http://www.waterboards.ca.gov/lahontan/board_info/agenda/2012/jul/r
ebut_prsctn.pdf 

 

Not 
Included in 
packet (see 

weblink to the 
left) 

2 
Advisory Team Decision on Procedural Requests, dated 
June 22, 2012 

19-103 

3 

Various procedural requests submitted in email and 
letters, from NTPUD and from Prosecution Team to 
Advisory Team sent between June 5, 2012 and June 22, 
2012 

19-106 

4 Water Quality Enforcement Policy, Section VI 19-142 

5 Hearing Procedures 19-156 
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 
LAHONTAN REGION 

 
ADMINISTRATIVE CIVIL LIABILITY ORDER NO. R6T-2012-(PROPOSED) 

 
IN THE MATTER OF  

NORTH TAHOE PUBLIC UTILITY DISTRICT 
DECEMBER 19, 2010, DISCHARGE TO LAKE TAHOE, 

PLACER COUNTY, WDID NO. 6SSO11110 
 
____________________________Placer County_____________________________ 
 
The California Regional Water Quality Control Board – Lahontan Region (Lahontan 
Water Board) hereby finds that the North Tahoe Public Utility District (NTPUD) has 
violated California Water Code section 13376, Section 301 of the Clean Water Act and 
prohibitions contained in the Water Quality Control Plan for the Lahontan Region (Basin 
Plan) by discharging 129,500 gallons of untreated sewage into Lake Tahoe on 
December 19, 2010.  The Lahontan Water Board specifically finds that: 
 

BACKGROUND 
 
1. NTPUD provides sanitary sewer services to the communities of Agate Bay, 

Brockway Vista, Carnelian Bay, Cedar Flat, Kings Beach, and Tahoe Vista along 
the north shore of Lake Tahoe.  NTPUD collects untreated sewage through a 
system consisting of approximately 94 miles of gravity sewers, 6.3 miles of force 
mains, and 18 pump stations, including the Dollar Hill Pump Station.  The Dollar 
Hill Pump Station is located at or near the downstream end of the NTPUD sewer 
system, and it receives untreated sewage flows from nearly the entire system.   

 
2. NTPUD does not directly treat or dispose of the untreated sewage before it passes 

through the Dollar Hill Pump Station.  Instead, untreated sewage from NTPUD is 
conveyed via a force main located just downstream from the Dollar Hill Pump 
Station to the Tahoe Truckee Sanitation Agency for treatment and disposal outside 
of the Lake Tahoe Basin.   
 

3. The NTPUD sewer system is not designed to collect or transport stormwater runoff 
or any types of wastewater other than municipal sewage.  At any given time, and 
under any given weather conditions, the flows reaching the Dollar Hill Pump 
Station are primarily untreated sewage. 
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NORTH TAHOE PUBLIC UTILITY DISTRICT -2- ADMINISTRATIVE CIVIL LIABILITY 

ORDER NO. R6T-2012-(PROPOSED) 
 

 

CHRONOLOGY OF EVENTS 
 

4. NTPUD installed an updated emergency backup power system at its Dollar Hill 
Pump Station in or around June 2010. 
 

5. On December 19, 2010, a severe winter snow storm halted commercial power 
supply to the Dollar Hill Pump Station.  The pump station emergency backup 
power system attempted to start but was unable to operate because of a failure in 
the power supply to the backup generator fuel system.   
 

6. The Dollar Hill Pump Station remained inoperable for approximately three hours, 
causing untreated sewage to back up within NTPUD’s incoming sewer main.  
Untreated sewage eventually backed up to and discharged through a manhole 
located along the public street near 3670 North Lake Boulevard in Carnelian Bay.  
The discharge took place from approximately 2:10 p.m. until 5:06 p.m. 
(approximately 3 hours) on December 19, 2010, and totaled approximately 
130,000 gallons.   
 

7. The untreated sewage flowed from the NTPUD manhole onto private property 
located at 3730 North Lake Boulevard, into and around the private residence on 
the property, and ultimately into Lake Tahoe.  The interior of the private residence 
received and was damaged by approximately one inch of untreated sewage 
covering the floor of the living unit below the garage and by approximately three-
quarters of an inch of untreated sewage in the mechanical room and finished 
basement areas.  The discharge also damaged outdoor support posts and 
foundation posts, lawn areas, rock stairs, and landscaped areas on the private 
property.  Approximately 500 gallons of untreated sewage was later recovered 
from inside the private residence; the remainder, approximately 129,500 gallons, 
flowed into Lake Tahoe. 
 

8. The spill was caused by the fallible actions of NTPUD staff or its contractors, or 
both, with respect to the design, construction, operation and/or maintenance of the 
emergency backup power system at the Dollar Hill Pump Station.  As the owner 
and operator of the pump station, NTPUD is ultimately responsible for the proper 
operations and maintenance of the pump station and the actions of the contractors 
it hires, and any culpability of the contractors is imputed to NTPUD. 
 

9. On April 16, 2012, the Assistant Executive Officer issued Complaint No. R6T-2012-
0010.  The Complaint alleges NTPUD violated the requirements of State Water 
Resources Control Board (State Water Board) Order No. 2006-0003-DWQ, 
prohibitions contained in the Basin Plan, Water Code section 13376, and Clean 
Water Act section 301.  The Complaint proposes administrative civil liability of 
$232,100.00.  The Complaint and its attachments are attached to this Order and 
incorporated by reference. 
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NORTH TAHOE PUBLIC UTILITY DISTRICT -3- ADMINISTRATIVE CIVIL LIABILITY 

ORDER NO. R6T-2012-(PROPOSED) 
 

 

10. On July 12, 2012, in South Lake Tahoe, California, after notice to NTPUD and all 
other affected persons and the public, the Lahontan Water Board conducted a 
public hearing at which evidence was received to consider this Order and NTPUD, 
or its representative(s), had the opportunity to be heard and to contest the 
allegations in the Complaint. 

 
REGULATORY CONSIDERATIONS 

 
11. On May 2, 2006, the State Water Board adopted Order No. 2006-0003-DWQ 

pursuant to Water Code section 13263, prescribing statewide general waste 
discharge requirements for all public sanitary sewer systems greater than one mile 
in length that collect and/or convey untreated or partially treated wastewater 
(sewage) to a publicly owned treatment facility in the State of California.  Order No. 
2006-0003-DWQ establishes requirements for enrollees to operate and maintain 
their collection systems.  NTPUD is an enrollee under this Order.  Order No. 2006-
0003-DWQ contains the following prohibitions: 

 
a. Paragraph C.1 prohibits sanitary system overflows (SSOs) that result in a 

discharge of untreated sewage to waters of the United States. 
 

b. Paragraph C.2 prohibits SSOs that result in discharge of untreated sewage that 
creates a nuisance as defined in Water Code section 13050, subdivision (m). 
 

12. Water Code section 13050, subdivision (m) defines nuisance as anything that 
meets all of the following requirements: 
 
a. Is injurious to health, or is indecent or offensive to the senses, or an obstruction 

to the free use of property, so as to interfere with the comfortable enjoyment of 
life or property. 
 

b. Affects at the same time an entire community or neighborhood, or any 
considerable number of persons, although the extent of the annoyance or 
damage inflicted upon individuals may be unequal. 
 

c. Occurs during, or as a result of, the treatment or disposal of wastes. 
 

13. Section 301 of the Federal Water Pollution Control Act (Clean Water Act) (33 
U.S.C. § 1311) prohibits the discharge of pollutants to waters of the United States 
except in compliance with a National Pollutant Discharge Elimination System 
(NPDES) permit. 
 

14. Water Code section 13376 prohibits the discharge of pollutants to waters of the 
United States without filing a report of waste discharge in accordance with Water 
Code section 13260. 
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NORTH TAHOE PUBLIC UTILITY DISTRICT -4- ADMINISTRATIVE CIVIL LIABILITY 

ORDER NO. R6T-2012-(PROPOSED) 
 

 

15. The Lahontan Water Board adopted the Water Quality Control Plan for the 
Lahontan Region (Basin Plan) pursuant to Water Code Section 13243.  The Basin 
Plan contains the following prohibitions: 
 

“The discharge of treated or untreated domestic sewage, garbage or 
other solid wastes, or any other deleterious material to the surface 
waters of the Lake Tahoe Basin is prohibited.” [Basin Plan, at p. 5.2-2 
(see also p. 4.1-1).] 
 
“The discharge, attributable to human activities, of solid or liquid waste 
materials, including soil, silt, clay, sand, and other organic and earthen 
materials, to the surface waters of the Lake Tahoe Basin, is prohibited.”  
[Basin Plan, at p. 5.2-3.] 
 

16. Water Code section 13950, subdivision (a), prohibits the disposal of municipal 
waste to surface or ground water in the Lake Tahoe Basin, and declares waste 
disposal within the Basin to be a public nuisance.  Section 13950 is incorporated 
into the Basin Plan, at p. 5.2-2. 
 

VIOLATIONS 
 
17. NTPUD violated Water Code section 13376 by discharging approximately 129,500 

gallons of untreated sewage to waters of the United States (Lake Tahoe) on 
December 19, 2010, without filing a report of waste discharge.  This violation 
subjects NTPUD to liability pursuant to Water Code section 13385, subdivision 
(a)(1). 
 

18. NTPUD violated Section 301 of the Clean Water Act by discharging approximately 
129,500 gallons of untreated sewage to waters of the United States (Lake Tahoe) 
on December 19, 2010, without obtaining an NPDES permit.  This violation 
subjects NTPUD to liability pursuant to Water Code section 13385, subdivision 
(a)(5).   
 

19. NTPUD violated prohibitions in the Basin Plan by discharging approximately 
129,500 gallons of untreated sewage into Lake Tahoe on December 19, 2010.  
These violations subject NTPUD to liability pursuant to Water Code section 13385, 
subdivision (a)(4). 

 
20. NTPUD violated the discharge prohibition set forth in Paragraph C.1 of Order No. 

2006-0003-DWQ on December 19, 2010 by discharging approximately 129,500 
gallons of untreated sewage into waters of the United States (Lake Tahoe).   
 

21. NTPUD violated the nuisance prohibition set forth in Paragraph C.2 of Order No. 
2006-0003-DWQ on December 19, 2010, by discharging approximately 130,000 
gallons of untreated sewage across public property, onto private property located 
at 3730 North Lake Boulevard, Carnelian Bay, into and around the private 
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NORTH TAHOE PUBLIC UTILITY DISTRICT -5- ADMINISTRATIVE CIVIL LIABILITY 

ORDER NO. R6T-2012-(PROPOSED) 
 

 

residence located on the property, and, ultimately, into Lake Tahoe.  The discharge 
created a nuisance as defined by Water Code section 13050, subdivision (m), 
because it occurred during the transfer of untreated sewage for treatment or 
disposal, it was injurious to, offensive to the senses, and an obstruction of the 
comfortable enjoyment of the property located at 3730 North Lake Boulevard, and 
it passed over surface streets and into Lake Tahoe, impacting the community at 
large.  These violations subject NTPUD to liability pursuant to Water Code section 
13350, subdivision (a). 

 
CALCULATION OF ADMINISTRATIVE CIVIL LIABILITY 

 
22. For the violations cited above, administrative civil liability may be assessed either 

under Water Code section 13350 or Water Code section 13385, but not both (see 
§ 13385, subd. (g)). Since the discharge was to waters of the United States, it is 
appropriate to proceed under Water Code section 13385 here. 
 

23. Pursuant to Water Code section 13385, subdivision (c), civil liability may be 
imposed administratively by the Lahontan Water Board in an amount not to exceed 
the sum of both of the following: 
 
(1) Ten thousand dollars ($10,000) for each day in which the violation occurs; and  
 
(2) Where there is a discharge, any portion of which is not susceptible to cleanup 
or is not cleaned up, and the volume discharged but not cleaned up exceeds 1,000 
gallons, an additional liability not to exceed ten dollars ($10) multiplied by the 
number of gallons by which the volume discharged but not cleaned up exceeds 
1,000 gallons. 

 
24. Pursuant to Water Code section 13385, subdivision (e), in determining the amount 

of any civil liability, the Lahontan Water Board is required to take into account the 
nature, circumstances, extent, and gravity of the violations, whether the discharges 
are susceptible to cleanup or abatement, the degree of toxicity of the discharges, 
and, with respect to the violator, the ability to pay, the effect on its ability to 
continue its business, any voluntary cleanup efforts undertaken, any prior history of 
violations, the degree of culpability, economic benefit or savings, if any, resulting 
from the violations, and other matters that justice may require.   
 

25. On November 17, 2009, the State Water Board adopted Resolution 2009-0083 
amending the Water Quality Enforcement Policy (Enforcement Policy).  The 
Enforcement Policy was approved by the Office of Administrative Law and became 
effective on May 20, 2010.  The Enforcement Policy establishes a methodology for 
assessing administrative civil liability.  The use of this methodology addresses the 
factors that are required to be considered under Water Code section 13385, 
subdivision (e).  The entire Enforcement Policy can be found at: 

 

http://www.waterboards.ca.gov/water_issues/programs/enforcement/docs/enf_po
licy_final111709.pdf  
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NORTH TAHOE PUBLIC UTILITY DISTRICT -6- ADMINISTRATIVE CIVIL LIABILITY 

ORDER NO. R6T-2012-(PROPOSED) 
 

 

 
26. Maximum Administrative Civil Liability:  Pursuant to Water Code section 13385, 

subdivision (c), the total maximum administrative civil liability that may be imposed 
for the violations in this Order is $1,295,000.   
 

27. Minimum Administrative Civil Liability:  The Enforcement Policy requires that 
the minimum liability imposed not be below the economic benefit derived from the 
discharge plus ten percent.  As described in the Complaint and its attachments, 
NTPUD did not derive economic benefit from the discharge, and the minimum 
liability amount is zero. 

 
28. Administrative Civil Liability Determination:  The Lahontan Water Board has 

applied the administrative civil liability methodology in the Enforcement Policy and 
considered each of the Water Code section 13385, subdivision (e), factors based 
upon information in the record, including testimonies at the public hearing and 
information described in greater detail in the Complaint and its attachments.  The 
Lahontan Water Board hereby finds that civil liability should be imposed 
administratively on NTPUD in the amount of $232,100, which falls within the 
allowable range.     
 

GENERAL 
 

29. This Order only resolves liability that NTPUD incurred on December 19, 2010 for 
the violations specifically alleged in the Complaint.  This Order does not relieve 
NTPUD of liability for any violations not alleged in the Complaint.  The Lahontan 
Water Board retains the authority to assess additional civil liabilities for violations of 
applicable laws or orders for which civil liabilities have not yet been assessed, or 
for violations that may subsequently occur. 
 

30. Issuance of this Order is an enforcement action and is, therefore, exempt from the 
California Environmental Quality Act (Pub. Res. Code § 21000 et seq.), pursuant to 
title 14, California Code of Regulations, section 15321, subdivision (a)(2). 
 

31. Any person aggrieved by this action of the Lahontan Water Board may petition the 
State Water Board to review the action in accordance with Water Code section 
13320 and California Code of Regulations, title 23, section 2050 and following.  
The State Water Board must receive the petition by 5:00 p.m., 30 days after the 
date of this Order, except that if the thirtieth day following the date of this Order 
falls on a Saturday, Sunday or State holiday, the petition must be received by the 
State Water Board by 5:00 p.m. on the next business day.  Copies of the law and 
regulations applicable to filing petitions will be provided upon request, and may be 
found on the Internet at: 
 

http://www.waterboards.ca.gov/public_notices/petitions/water_quality  
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IT IS HEREBY ORDERED THAT:  

1. Administrative civil liability is imposed upon NTPUD in the amount of $232,100. 
 
2. NTPUD shall submit payment with a cashier's check or money order in the full 

amount of $232,100 payable to the State Water Resources Control Board's State 
Water Pollution Cleanup and Abatement Account within 30 days of the date this 
Order is adopted. 

 
3. Should NTPUD fail to make the specified payment to the State Water Resources 

Control Board's State Water Pollution Cleanup and Abatement Account within the 
time limit specified in this Order, the Lahontan Water Board may enforce this Order 
by applying for a judgment pursuant to Water Code section 13328.  The Lahontan 
Water Board's Executive Officer is hereby authorized to pursue a judgment 
pursuant to Water Code section 13328 if the criterion specified in this paragraph is 
satisfied.  

 
I, Patty Zwarts Kouyoumdjian, Executive Officer, do hereby certify that the foregoing is a 
full, true, and correct copy of an Order adopted by the California Regional Water Quality 
Control Board, Lahontan Region on July 12, 2012. 
 
 
____________________________   
Patty Zwarts Kouyoumdjian      
Executive Officer 
 
Attachment A:  ACL Complaint No. R6T-2012-0010 (and attachments) 
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April 16, 2012 
 
 
Paul Schultz     CERTIFIED MAIL: 7009 0820 0001 6638 9151 
North Tahoe Public Utility District 
PO Box 139 
Tahoe Vista, CA  96148 
 
Neil Eskind, Esq.    CERTIFIED MAIL: 7009 0820 0001 6638 9168 
P.O. Drawer Z 
Tahoe City, CA  96145-1906 
 
ADMINISTRATIVE CIVIL LIABILITY COMPLAINT NO. R6T-2012-0010 FOR NORTH 
TAHOE PUBLIC UTILITY DISTRICT – PLACER COUNTY, WDID NO. 6SSO11110 
 
Enclosed please find Administrative Civil Liability Complaint No. R6T-2012-0010 issued 
pursuant to California Water code section 13385, alleging violations by the North Tahoe 
Public Utility District (Discharger) of general waste discharge requirements prescribed 
by State Water Resources Control Board Order No. 2006-0003-DWQ and violations of 
the Water Quality Control Plan for the Lahontan Region.  The violations are the result of 
the unauthorized discharge of 130,000 gallons of raw sewage that flowed onto private 
property and, eventually, into Lake Tahoe on December 19, 2010.  The Complaint 
proposes that the Regional Water Quality Control Board, Lahontan Region (Lahontan 
Water Board) assess an administrative civil liability against the Discharger in the 
amount of $232,100 pursuant to California Water Code section 13385.  Also enclosed is 
a Waiver of Hearing form for this matter. 
 
Unless waived, a hearing before the Lahontan Water Board or a Lahontan Water Board 
Hearing Panel (Hearing Panel) will be held on this Complaint pursuant to Water Code 
section 13323.  At the hearing, the Lahontan Water Board will consider whether to 
impose administrative civil liability (as proposed in the Complaint or for a different 
amount), decline the administrative civil liability, or refer the matter to the Attorney 
General for judicial enforcement. 
 
The Discharger may contest the proposed administrative civil liability at the hearing or, 
in the alternative, may waive its right to the hearing.  Should the Discharger choose to 
waive its right to a hearing, an authorized agent must sign the enclosed Waiver of 
Hearing form and return it to the Lahontan Water Board’s South Lake Tahoe office by 
5:00 p.m. on May 21, 2012.  If the Lahontan Water Board does not receive the waiver 
and full payment of the liability by this date and time, the matter will be heard before the 
Lahontan Water Board or a Hearing Panel within 90 days of the Complaint’s issuance 
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STATE OF CALIFORNIA 
REGIONAL WATER QUALITY CONTROL BOARD 

LAHONTAN REGION 
 

 
In the Matter of  
North Tahoe Public Utility District 
Placer County, 
WDID No. 6SSO11110 

) 
) 
) 
) 
) 

 
COMPLAINT NO. R6T-2012-0010 

FOR 
ADMINISTRATIVE CIVIL LIABILITY 

 
 
NORTH TAHOE PUBLIC UTILITY DISTRICT IS HEREBY GIVEN NOTICE THAT: 
 
1. As a result of a sanitary sewer system overflow (SSO) which occurred on December 

19, 2010, North Tahoe Public Utility District (NTPUD or Discharger) is herein alleged 
to have violated provisions of the California Water Code and the federal Clean Water 
Act, for which the California Regional Water Quality Control Board, Lahontan Region 
(Lahontan Water Board) may impose administrative civil liabilities pursuant to Water 
Code section 13385.  This Administrative Civil Liability Complaint (Complaint) is 
issued under authority of Water Code section 13323. 
 

2. Unless waived, a hearing on this Complaint will be held before the Lahontan Water 
Board on July 11-12, 2012, at 971 Silver Dollar Avenue, South Lake Tahoe, 
California.  At the hearing, the Lahontan Water Board will consider whether to affirm, 
reject, or modify the proposed civil liability, or refer the matter to the Attorney 
General’s Office for recovery of judicial liability.  The Discharger or its representative 
will have an opportunity to be heard and to contest the allegations in this Complaint 
and the imposition of civil liability.  An agenda for the meeting will be available at 
http://www.waterboards.ca.gov/lahontan/board_info/agenda  not less than 10 days 
before the hearing date.   

 
3. The Discharger can waive its right to a hearing to contest the allegations contained 

in this Complaint by submitting a signed waiver and paying the civil liability in full or 
by taking other actions as described in the attached waiver form.  If this matter 
proceeds to hearing, the Lahontan Water Board’s Prosecution Team reserves the 
right to seek an increase in the civil liability amount to cover the costs of 
enforcement incurred subsequent to the issuance of this Complaint through hearing.   
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NORTH TAHOE PUBLIC     -2- ADMINISTRATIVE COMPLAINT  
UTILITY DISTRICT              NO. R6T-2012-0010 
Placer County 
 
 

FACTUAL BASIS FOR THE ALLEGED VIOLATIONS 
 
4. NTPUD provides sanitary sewer services to the communities of Agate Bay, 

Brockway Vista, Carnelian Bay, Cedar Flat, Kings Beach, and Tahoe Vista along the 
north shore of Lake Tahoe.  NTPUD collects untreated wastewater (raw sewage) 
through a system consisting of approximately 94 miles of gravity sewers, 6.3 miles of 
force mains, and 18 pump stations, including the Dollar Hill Pump Station.  The 
Dollar Hill Pump Station is located at or near the downstream end of the NTPUD 
sewer system, and it receives raw sewage flows from nearly the entire system.   

 
5. NTPUD does not directly treat or dispose of the raw sewage before it passes 

through the Dollar Hill Pump Station.  Instead, raw sewage from NTPUD is conveyed 
via a force main located just downstream from the Dollar Hill Pump Station to the 
Tahoe Truckee Sanitation Agency for treatment and disposal outside of the Lake 
Tahoe Basin.   
 

6. The NTPUD sewer system is not designed to collect or transport stormwater runoff 
or any types of wastewater other than municipal sewage.  At any given time, and 
under any given weather conditions, the flows reaching the Dollar Hill Pump Station 
are primarily raw, untreated sewage. 
 

7. NTPUD is an enrollee under State Water Resources Control Board (State Water 
Board) Order No. 2006-0003-DWQ, which establishes state-wide general 
requirements for sanitary sewer systems. 
 

8. NTPUD installed an updated emergency backup power system at its Dollar Hill 
Pump Station in or around June 2010. 
 

9. On December 19, 2010, a severe winter snow storm halted commercial power 
supply to the Dollar Hill Pump Station.  The pump station emergency backup power 
system attempted to start but was unable to operate because of a failure in the 
power supply to the backup generator fuel system.   
 

10. The Dollar Hill Pump Station remained inoperable for approximately three hours, 
causing raw sewage to back up within NTPUD’s incoming sewer main.   

 
11. Raw sewage eventually backed up to and discharged through a manhole located 

along the public street near 3670 North Lake Boulevard in Carnelian Bay.   
 

12. The discharge took place from approximately 2:10 p.m. until 5:06 p.m. 
(approximately 3 hours) on December 19, 2010, and totaled approximately 130,000 
gallons of raw, untreated sewage.   
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NORTH TAHOE PUBLIC     -3- ADMINISTRATIVE COMPLAINT  
UTILITY DISTRICT              NO. R6T-2012-0010 
Placer County 
 
 
13. The raw sewage flowed from the NTPUD manhole onto private property located at 

3730 North Lake Boulevard, into and around the private residence on the property, 
and ultimately into Lake Tahoe.  The interior of the private residence received and 
was damaged by approximately one inch of raw sewage covering the floor of the 
living unit below the garage and by approximately three-quarters of an inch of raw 
sewage in the mechanical room and finished basement areas.  The discharge also 
damaged outdoor support posts and foundation posts, lawn areas, rock stairs, and 
landscaped areas on the private property.  Approximately 500 gallons of raw sewage 
was later recovered from inside the private residence; the remainder, approximately 
129,500 gallons, flowed into Lake Tahoe.  
 

14. NTPUD commissioned an independent investigation to determine the cause of the 
SSO, to estimate the volume of the SSO, to assess the responsibility for the events 
leading to the SSO, and to identify actions needed to prevent a recurrence.  The 
report was submitted to Lahontan Water Board staff on March 22, 2011. 
 

15. Lahontan Water Board staff met with NTPUD on June 29, 2011 to discuss the 
findings of the report.  The report identified the failure of the contractor and its 
subcontractor to exercise the industry standard of care in the design and installation 
of the updated emergency backup power system. 
 

16. Lahontan Water Board staff provided a copy of the report to NTPUD’s contractor for 
their review and response.  The contractor’s August 12, 2011 response generally 
identified improper operation and maintenance of the system by NTPUD.   
 

17. NTPUD reviewed the contractor’s response and provided an October 17, 2011 
rebuttal.  Lahontan Water Board staff reviewed all information received and 
considers the cause of the raw sewage spill to be due to fallible actions of either 
NTPUD staff or its contractor (and subcontractor), or both.  As the owner and 
operator of the Dollar Hill Pump Station, NTPUD is ultimately responsible for the 
proper operations and maintenance of the pump station and the actions of the 
contractors it hires. 

 
 

APPLICABLE PROHIBITIONS AND REQUIREMENTS 
 

18. Section 301 of the Federal Water Pollution Control Act (Clean Water Act) (33 U.S.C. 
§ 1311) and Water Code section 13376 prohibit the discharge of pollutants to waters 
of the United States except in compliance with a National Pollutant Discharge 
Elimination System (NPDES) permit. 
 

19. The Lahontan Water Board adopted the Water Quality Control Plan for the Lahontan 
Region (Basin Plan) pursuant to Water Code Section 13243.  The Basin Plan 
contains the following prohibitions: 
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“The discharge of treated or untreated domestic sewage, garbage or 
other solid wastes, or any other deleterious material to the surface waters 
of the Lake Tahoe Basin is prohibited.” [Basin Plan, at p. 5.2-2 (see also 
p. 4.1-1).] 
 
“The discharge, attributable to human activities, of solid or liquid waste 
materials, including soil, silt, clay, sand, and other organic and earthen 
materials, to the surface waters of the Lake Tahoe Basin, is prohibited.”  
[Basin Plan, at p. 5.2-3.] 
 

20. Water Code section 13950, subdivision (a), prohibits the disposal of municipal waste 
to surface or ground water in the Lake Tahoe Basin, and declares waste disposal 
within the Basin to be a public nuisance.  Section 13950 is incorporated into the 
Basin Plan, at p. 5.2-2. 

 
21. On May 2, 2006, the State Water Board adopted Order No. 2006-0003-DWQ 

pursuant to Water Code section 13263, prescribing statewide general waste 
discharge requirements for all public sanitary sewer systems greater than one mile 
in length that collect and/or convey untreated or partially treated wastewater to a 
publicly owned treatment facility in the State of California.  Order No. 2006-0003-
DWQ establishes requirements for enrollees to operate and maintain their collection 
systems.  NTPUD is an enrollee under this Order.  Order No. 2006-0003-DWQ 
contains the following prohibitions: 

 
a. Paragraph C.1 prohibits SSOs that result in a discharge of untreated wastewater 

to waters of the United States. 
 

b. Paragraph C.2 prohibits SSOs that result in discharge of raw sewage that 
creates a nuisance as defined in Water Code section 13050, subdivision (m). 
 

22. Water Code section 13050, subdivision (m) defines nuisance as anything that meets 
all of the following requirements: 
 
a. Is injurious to health, or is indecent or offensive to the senses, or an obstruction 

to the free use of property, so as to interfere with the comfortable enjoyment of 
life or property. 
 

b. Affects at the same time an entire community or neighborhood, or any 
considerable number of persons, although the extent of the annoyance or 
damage inflicted upon individuals may be unequal. 
 

c. Occurs during, or as a result of, the treatment or disposal of wastes. 
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ALLEGED VIOLATIONS 
 
23. NTPUD violated Water Code section 13376 and Clean Water Act section 301 by 

discharging approximately 129,500 gallons of pollutants (raw sewage) to waters of 
the United States (Lake Tahoe) on December 19, 2010, without filing a report of 
waste discharge or obtaining an NPDES permit.  These violations subject NTPUD to 
liability pursuant to Water Code section 13385, subdivisions (a)(1) and (a)(5).   
 

24. NTPUD violated prohibitions in the Basin Plan by discharging approximately 129,500 
gallons of untreated domestic sewage into Lake Tahoe on December 19, 2010.  
These violations subject NTPUD to liability pursuant to Water Code section 13385, 
subdivision (a)(4). 
 

25. NTPUD violated the discharge prohibition set forth in Paragraph C.1 of Order No. 
2006-0003-DWQ on December 19, 2010 by discharging approximately 129,500 
gallons of raw sewage into waters of the United States (Lake Tahoe).  This violation 
subjects NTPUD to liability pursuant to Water Code section 13350, subdivision (a). 
 

26. NTPUD violated the nuisance prohibition set forth in Paragraph C.2 of Order No. 
2006-0003-DWQ on December 19, 2010, by discharging approximately 130,000 
gallons of raw sewage across public property, onto private property located at 3730 
North Lake Boulevard, Carnelian Bay, into and around the private residence located 
on the property, and, ultimately, into Lake Tahoe.  The discharge created a nuisance 
under Water Code section 13050, subdivision (m), because it occurred during the 
transfer of raw sewage for treatment or disposal, it was injurious to health, offensive 
to the senses, and an obstruction of the comfortable enjoyment of the property 
located at 3730 North Lake Boulevard, and it passed over surface streets and into 
Lake Tahoe, impacting the community at large.  This violation subjects NTPUD to 
liability pursuant to Water Code section 13350, subdivision (a). 
 
 

WATER CODE SECTIONS UPON WHICH ADMINISTRATIVE CIVIL LIABILITY IS 
BEING ASSESSED FOR THE ALLEGED VIOLATIONS 

 
27. Pursuant to Water Code section 13385, subdivision (a)(1), a discharger is subject to 

civil liability for violating Water Code section 13376.  Pursuant to Water Code section 
13385, subdivision (a)(4), a discharger is subject to civil liability for violating an order 
or prohibition issued pursuant to Water Code section 13243 (e.g., the Basin Plan), if 
the activity subject to the order or prohibition is subject to regulation under Chapter 
5.5 of Division 7 of the California Water Code (e.g., involves discharge of pollutants 
to waters of the United States regulated under the Clean Water Act).  Pursuant to 
Water Code section 13385, subdivision (a)(5), a discharger is subject to civil liability 
for violating Section 301 of the Clean Water Act.   
 

19-18



NORTH TAHOE PUBLIC     -6- ADMINISTRATIVE COMPLAINT  
UTILITY DISTRICT              NO. R6T-2012-0010 
Placer County 
 
 
28. Pursuant to Water Code section 13385, subdivision (c), civil liability may be imposed 

administratively by the Lahontan Water Board in an amount not to exceed the sum 
of both of the following: 
 
(1) Ten thousand dollars ($10,000) for each day in which the violation occurs; and  
 
(2) Where there is a discharge, any portion of which is not susceptible to cleanup or 
is not cleaned up, and the volume discharged but not cleaned up exceeds 1,000 
gallons, an additional liability not to exceed ten dollars ($10) multiplied by the 
number of gallons by which the volume discharged but not cleaned up exceeds 
1,000 gallons. 

 
29. Pursuant to Water Code section 13350, subdivision (a), a discharger is subject to 

civil liability for violation a waste discharge requirement or other order or prohibition 
issued by the State Water Board (e.g., Order No. 2006-0003-DWQ).   

 
30. Pursuant to Water Code section 13350, subdivision (e), civil liability may be imposed 

administratively by the Lahontan Water Board in an amount not to exceed five 
thousand dollars ($5,000) for each day in which the violation occurs, or an amount 
not to exceed ten dollars ($10) per gallon discharged, but not both. 

 
31. For the violations cited above, administrative civil liability may be assessed either 

under Water Code section 13350 or Water Code section 13385, but not both (see  § 
13385, subd. (g)).  Since the discharge was to waters of the United States, it is 
appropriate to proceed under Water Code section 13385 here, and to hold the Water 
Code section 13350 violations in the alternative.   

 
 

FACTORS CONSIDERED IN DETERMINING ADMINISTRATIVE CIVIL LIABILITY 
 

32. Pursuant to Water Code section 13385, subdivision (e), in determining the amount of 
any civil liability, the Water Board is required to take into account the nature, 
circumstances, extent, and gravity of the violations, whether the discharges are 
susceptible to cleanup or abatement, the degree of toxicity of the discharges, and, 
with respect to the violator, the ability to pay, the effect on its ability to continue its 
business, any voluntary cleanup efforts undertaken, any prior history of violations, 
the degree of culpability, economic benefit or savings, if any, resulting from the 
violations, and other matters that justice may require. 

 
33. On November 17, 2009, the State Water Board adopted Resolution 2009-0083 

amending the Water Quality Enforcement Policy (Enforcement Policy).  The 
Enforcement Policy was approved by the Office of Administrative Law and became 
effective on May 20, 2010.  The Enforcement Policy establishes a methodology for 
assessing administrative civil liability.  The use of this methodology addresses the 
factors that are required to be considered when imposing a civil liability as outlined in 

19-19



19-20



19-21



19-22



19-23



ATTACHMENT B 
 

ADMINISTRATIVE CIVIL LIABILITY METHODOLOGY 
 
Administrative civil liability may be imposed pursuant to the procedures described in 
California Water Code section 13323. The Complaint alleges the act or failure to act that 
constitutes a violation of law, the provision of law authorizing civil liability to be imposed, 
and the proposed civil liability. 
 
Pursuant to Water Code section 13385, subdivision (c), civil liability may be imposed 
administratively by the Lahontan Regional Water Quality Control Board (Lahontan 
Water Board) in an amount not to exceed the sum of both of the following: 
 
 (1) Ten thousand dollars ($10,000) for each day in which the violation occurs; and  
 
 (2) Where there is a discharge, any portion of which is not susceptible to cleanup or 

is not cleaned up, and the volume discharged but not cleaned up exceeds 1,000 
gallons, an additional liability not to exceed ten dollars ($10) multiplied by the 
number of gallons by which the volume discharged but not cleaned up exceeds 
1,000 gallons. 

 
Water Code section 13385, subdivision (e) requires the Lahontan Water Board to 
consider several factors when determining the amount of civil liability to impose.  These 
factors include:  
 

“…the nature, circumstances, extent, and gravity of the violation or violations, 
whether the discharge is susceptible to cleanup or abatement, the degree of 
toxicity of the discharge, and, with respect to the violator, the ability to pay, 
the effect on its ability to continue its business, any voluntary cleanup efforts 
undertaken, any prior history of violations, the degree of culpability, economic 
benefit or savings, if any, resulting from the violation, and other matters that 
justice may require.  At a minimum, liability shall be assessed at a level that 
recovers the economic benefits, if any, derived from the acts that constitute 
the violation.” 

 
On November 17, 2009, the State Water Resources Control Board (State Water Board) 
adopted Resolution 2009-0083 amending the Water Quality Enforcement Policy 
(Enforcement Policy).  The Enforcement Policy provides a calculation methodology for 
determining administrative civil liability.  The calculation methodology includes an 
analysis of the factors in Water Code section 13385, subdivision (e), and it enables fair and 
consistent implementation of the Water Code’s liability provisions.  Attachment C and the 
following discussion presents the administrative civil liability derived from the 
Enforcement Policy’s administrative civil liability calculation methodology.  Attachment C 
is attached hereto and incorporated herein by this reference.   
 
The alleged violation by the North Tahoe Public Utility District (NTPUD) in the Complaint 
and this technical analysis is a discharge violation for the purpose of applying the 
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Enforcement Policy’s penalty calculation methodology.  The discharge resulted from an 
unauthorized Sanitary Sewer Overflow (SSO) of untreated and un-disinfected 
wastewater (raw sewage).  This analysis omits step three of the calculation 
methodology, which addresses non-discharge violations. 
 
NTPUD submitted a spill investigation report, dated March 21, 2011 (Attachment 1).  
Appendix J to that report (Attachment 2) provided two separate calculations for 
estimating the quantity of raw sewage that was discharged.  The first calculation 
interpolates probable flow quantities from before and after the spill occurred, resulting in 
an estimated discharge of 136,330 gallons.  The second calculation uses a standard 
orifice equation, estimating the hydraulic pressure necessary to lift the manhole cover 
off of its setting.  This second calculation results in an estimated discharge of 132,581 
gallons.  To be conservative, Lahontan Water Board staff used the second estimate and 
rounded off to two significant digits based upon the measurements used in the 
calculation.  This resulted in an estimated total discharge volume of 130,000 gallons, of 
which approximately 129,500 gallons reached Lake Tahoe.    
 
 
Step 1: Potential for Harm for Discharge Violations 
 
Actual or threatened impacts to beneficial uses are determined using a three-factor 
scoring system. The three factors include: (a) the harm or potential harm to beneficial 
uses; (b) the physical, chemical, biological, or thermal characteristics of the discharge; 
and (c) the susceptibility to cleanup or abatement of the discharge(s).  A numeric score 
is determined for each of the three factors.  These scores are then added together to 
determine a final Potential for Harm score.  Based on the scores for environmental 
harm, receptor risk, and cleanup susceptibility, and as further detailed below, a score of 
6 (six) is assigned to Step 1 of the calculation methodology.   
 
A.  Factor 1: Harm or Potential Harm to Beneficial Uses 
 

This factor evaluates direct or indirect harm or potential for harm from the violation.   
A score between 0 (negligible) and 5 (major) is assigned in accordance with the 
statutory factors of the nature, circumstances, extent and gravity of the violation.   
 
Raw sewage discharges can cause a public nuisance, particularly when raw sewage 
is discharged to areas with high public exposure such as streets, to high profile 
water bodies such as Lake Tahoe, and to private residences as occurred with this 
incident.  Raw sewage discharges can pollute surface or ground waters, threaten 
public health, adversely affect aquatic life, and impair the recreational use and 
aesthetic enjoyment of surface waters. 

 
Lake Tahoe has been designated an Outstanding National Resource Water because 
of its extraordinary clarity, purity, and deep blue color.  However, the Lake’s clarity 
has been decreasing due to nitrogen, phosphorus, and fine sediment discharges 
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associated with human activities.  As a result, Lake Tahoe is listed on the Federal 
Clean Water Act Section 303(d) list as impaired due to excessive sediment, nitrogen 
and phosphorus.  In an effort to protect and restore Lake Tahoe’s clarity and high 
quality, the Water Code requires that all wastewater be collected and disposed of 
outside the Lake Tahoe Basin (Water Code §§ 13950 and 13951), beginning 
January 1, 1972. This requirement resulted in completion of wastewater collection, 
treatment, and transportation facilities necessary to comply with Water Code 
sections 13950 and 13951.  More recently, public and private partnerships are in 
place to invest approximately $1 billion into Lake Tahoe’s restoration through the 
Environmental Improvement Program (EIP).  Millions of additional dollars have been 
spent to protect Lake Tahoe through similar programs that preceded the 1997 EIP.  
Raw sewage discharges, such as the one subject to this Complaint, contain 
relatively minor quantities of nutrients (nitrogen and phosphorus) when compared to 
Lake Tahoe’s annual nutrient loading received from all sources.  However, the 
nutrients from this discharge can still have a localized effect on Lake Tahoe’s water 
quality and clarity, and further increase the already significant challenge of reversing 
the decades-long decline in Lake Tahoe’s famed clarity. 
 
The designated beneficial uses of Lake Tahoe that could be impacted by the 
unauthorized discharge include contact recreation (swimming, water skiing, wading, 
and fishing), non-contact recreation (picnicking, sunbathing, hiking, boating, 
kayaking, sightseeing, aesthetic enjoyment), cold freshwater habitat, wildlife habitat, 
preservation of biological habitats of special significance, migration of aquatic 
organisms, and spawning (support of high quality aquatic habitat necessary for 
reproduction and early development of fish and wildlife).   
 
The discharge of 129,500 gallons of raw sewage on December 19, 2010, resulted in 
below moderate harm to the beneficial uses of Lake Tahoe.  The Enforcement 
Policy defines below moderate as:  
 

“Below moderate – less than moderate threat to beneficial uses (i.e., 
impacts are observed or reasonably expected, harm to beneficial uses is 
minor).” 

 
The discharge occurred during severe weather conditions, when it is reasonable to 
assume that no recreational users would be on or in the water.  Thus, it is likely that 
the discharge resulted in few, if any, impacts to contact recreation beneficial uses.  
The Lahontan Water Board is not aware of any complaints or other evidence of 
impact to such uses resulting from the spill. 
 
However, the discharge did contribute nutrients to Lake Tahoe.  Influent sampling 
conducted by the regional Tahoe Truckee Sanitation Agency (which receives 
untreated wastewater from NTPUD) indicates that typical raw sewage contains 
approximately 40 milligrams per liter (mg/L) of total nitrogen and approximately 6.6 
mg/L of total phosphorus.  The discharge of 129,500 gallons of raw sewage 
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therefore contains approximately 19.6 kilograms (43.2 pounds) of total nitrogen and 
approximately 3.24 kilograms (7.13 pounds) of total phosphorus.  This amount of 
nutrient discharge can be expected to have at least a localized negative effect (i.e. 
increased algal growth) on Lake Tahoe’s water quality and clarity that would 
adversely impact non-contact recreation.  By contributing to the lake’s overall 
nutrient load, it is reasonable to expect that the discharge also contributed to the 
degradation of clarity and color within Lake Tahoe as a whole, though the amount of 
degradation is not likely discernible due to the small added nutrient load compared 
to the lake’s annual nutrient loading from all other sources. 
 
Based on the circumstances described above, a score of 2 (two) is assigned to 
Factor 1 of the calculation methodology.  It is important to note, however, that this 
score should not be considered precedential for all sewage discharges into Lake 
Tahoe.  A similar spill under slightly different circumstances could result in a much 
higher level of harm to beneficial uses.  For example, in July 2005, a smaller raw 
sewage discharge in the same area closed beaches for several days and severely 
restricted contact and non-contact recreation beneficial uses.  Such a spill would 
easily qualify for a score of 4 or 5 under the current Enforcement Policy. 1 

 
B.  Factor 2:  The Physical, Chemical, Biological or Thermal Characteristics of the 

Discharge 
 

This factor evaluates the degree of toxicity of the discharge by evaluating the 
physical, chemical, biological, and/or thermal nature of the discharge.  Toxicity is the 
degree to which a substance can damage a living or non-living organism. Toxicity 
can refer to the effect on a whole organism, such as an animal, bacterium, or plant, 
as well as the effect on a substructure of the organism, such as a cell or an organ.  A 
score between 0 (negligible risk) and 4 (significant risk) is assigned based on a 
determination of the risk or threat of the discharged material on potential receptors.  
Potential receptors are those identified considering human, environmental and 
ecosystem health exposure pathways. 
 
The degree of toxicity of raw sewage cannot be accurately quantified.  However, an 
SSO of this size would be expected to have a deleterious effect on the environment.  
Although NTPUD did not collect any water quality samples immediately after the 
SSO, raw sewage typically has elevated concentrations of biochemical oxygen 
demand (BOD), total suspended solids, oil and grease, ammonia, high levels of 
viruses and bacteria, trash, and toxic pollutants (such as heavy metals, pesticides, 
personal care products, and pharmaceuticals).  These pollutants exert varying levels 

                                                 
1 The Enforcement Policy provides the following definitions:  “4=Above moderate – more than moderate 
threat to beneficial uses (i.e., impacts are observed or likely substantial, temporary restrictions on 
beneficial uses (e.g., less than 5 days), and human or ecological health concerns)”; “5=Major – high 
threat to beneficial uses (i.e., significant impacts to aquatic life or human health, long term restrictions on 
beneficial uses (e.g., more than five days), high potential for chronic effects to human or ecological 
health).” 
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of impact on water quality and beneficial uses of receiving waters.  High BOD 
reduces the amount of dissolved oxygen available to the biota in Lake Tahoe.   
 
NTPUD’s spill report (Attachment 1) documented at least 500 gallons of raw sewage 
discharged directly into a private residence.  NTPUD’s June 29, 2011 memo to file 
(Attachment 3) documents the initial damage observed to the private residence.  
Individual receptors could easily have come into contact with the waste discharge 
while it was flowing toward Lake Tahoe and when bacteria and virus counts may 
reasonably be expected to exist.  Just one virus, bacterium or worm can reproduce 
to cause a serious infection, especially in individuals with impaired immune systems.  
These facts could suggest a significant risk for this factor.  
 
However, the SSO occurred during a snow storm event in December 2010.  
Significant public health effects were likely avoided due to cold and stormy weather 
conditions discouraging water-contact recreation.  Any bacteria contained in the 
discharge would not survive long in the cold weather conditions that existed at the 
time of discharge, and likely would not impact wildlife or human health in Lake 
Tahoe.  Due to storm conditions causing local mixing of Lake Tahoe waters near the 
point of discharge, biological impacts from high BOD concentrations normally 
associated with raw sewage were likely avoided.     
 
The characteristics of the discharged material therefore posed an above-moderate 
risk or threat to potential receptors.  The Enforcement Policy defines above-
moderate as: 
 

“Discharged material poses an above-moderate risk or a direct threat to 
potential receptors (i.e., the chemical and/or physical characteristics of the 
discharged material exceed known risk factors and/or there is substantial 
concern regarding receptor protection).” 

 
The high degree of toxicity in untreated wastewater poses a direct threat to human 
and ecological receptors.  Accordingly, a score of 3 (three) is assigned to Factor 2. 

 
C.  Factor 3:  Susceptibility to Cleanup or Abatement 
 

Pursuant to the Enforcement Policy a score of 0 is assigned for this factor if 50 
percent or more of the discharge is susceptible to cleanup or abatement.  A score of 
one is assigned if less than 50 percent or more of the discharge is susceptible to 
cleanup or abatement. 
 
NTPUD immediately expended efforts to cease the discharge.  However, 130,000 
gallons of raw wastewater still discharged from the pump station.  Of the 130,000 
gallons discharged, 500 gallons (0.4 percent) was recovered after flowing into a 
private residence.  Because less than 50 percent of this SSO discharge is 
susceptible to cleanup and abatement, a score of 1 is assigned to this factor. 
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Step 2:  Assessments for Discharge Violations 
 
Water Code section 13385, subdivision (c), allows civil liability to be assessed on a daily 
basis and on a per gallon basis for any amount discharged but not cleaned up in excess 
of 1,000 gallons.  Civil liability may be assessed in an amount up to $10,000 per day of 
violation, and up to $10 per gallon discharged but not cleaned up in excess of 1,000 
gallons. 
 
The Enforcement Policy provides that the initial liability amount shall be determined on a 
per day and a per gallon basis using the Potential for Harm score from Step 1 in 
conjunction with the Extent of Deviation from the Requirement of the violation.  (See 
Enforcement Policy, Tables 1 and 2.) 
 
A.  Extent of Deviation from the Requirement 
 

Section 301 of the Federal Water Pollution Control Act (33 U.S.C. § 1311) (Clean 
Water Act) and Water Code section 13376 prohibit the discharge of pollutants to 
waters of the United States except in compliance with a National Pollutant Discharge 
Elimination System (NPDES) permit. 
 
The Water Quality Control Plan for the Lahontan Region (Basin Plan), adopted 
pursuant to Water Code section 13243, contains the following prohibitions:  
 

“The discharge of treated or untreated domestic sewage, garbage or 
other solid wastes, or any other deleterious material to the surface waters 
of the Lake Tahoe Basin is prohibited.” [Basin Plan, at p. 5.2-2 (see also 
p. 4.1-1).] 
 
“The discharge, attributable to human activities, of solid or liquid waste 
materials, including soil, silt, clay, sand, and other organic and earthen 
materials, to the surface waters of the Lake Tahoe Basin, is prohibited.”  
[Basin Plan, at p. 5.2-3.] 
 

Water Code section 13950 prohibits the disposal of municipal waste to surface or 
ground water in the Lake Tahoe Basin, and declares waste disposal within the Basin 
to be a public nuisance.  Section 13950 is incorporated into the Basin Plan at p. 5.2-
2. 
 
State Water Board Order No. 2006-0003-DWQ prohibits, “Any SSO that results in a 
discharge of untreated or partially treated wastewater to waters of the United 
States…”  and  “Any SSO that results in a discharge of untreated or partially treated 
wastewater that creates a nuisance as defined in California Water Code Section 
13050(m)…”  (State Water Board Order No. 2006-0003-DWQ, Order Nos. C.1 and 
C.2.) 
 

19-29



NORTH TAHOE PUBLIC     -7-  ACL COMPLAINT ATTACHMENT B 
UTILITY DISTRICT                   ADMINISTRATIVE CIVIL 
Placer County               LIABILITY METHODOLOGY 
 

 
 

NTPUD discharged 130,000 gallons of raw sewage onto private property, of which 
approximately 129,500 gallons entered the waters of the United States (Lake 
Tahoe), without a permit.  Such discharges are expressly prohibited under the Clean 
Water Act, the California Water Code, and the Basin Plan.  The discharge also 
created a nuisance by crossing public streets, flooding the interior of a private 
residence and damaging private property, and by entering Lake Tahoe.  Thus, the 
discharge is a major deviation from prescribed requirements.  The calculation 
methodology defines a major deviation as, 
 

“The requirement has been rendered ineffective (e.g., discharger 
disregards the requirement, and/or the requirement is rendered ineffective 
in its essential functions).” 
 

The SSO rendered the prohibitions on discharging raw sewage to waters of the 
United States and creating a nuisance ineffective in their essential functions.  The 
prohibitions would be effective only if no SSO had occurred. 
 
Accordingly, based on the Potential for Harm score of 6 and major deviation from the 
requirements, the per-gallon and per-day factors for the discharge are both 0.22. 
 

B.  Initial Amount of ACL 
 

The initial base liability amount for the discharge is calculated by multiplying and 
adding: 
 

(per gallon factor) x (gallons discharged but not cleaned up over 1000 gallons) x 
(maximum per gallon liability) + (per day factor) x (days of violation) x (maximum per 

day liability)  
= Initial Base Liability 

 
(0.22) x (128,500 gallons) x ($10/gallon) + (0.22) x (1 day) x ($10,000/day) = 

$284,900 
 
Water Code section 13385, subdivision (c)(2), provides a maximum liability here of $10 
for each gallon discharged but not cleaned up above 1,000 gallons.  The Enforcement 
Policy notes that a $2 per gallon liability may apply in some circumstances, e.g., for high 
volume discharges involving wet weather flows.  However, where a reduced per gallon 
amount “results in an inappropriately small penalty, such as dry weather discharges or 
small volume discharges that impact beneficial uses, a higher amount, up to the 
maximum per gallon amount, may be used.”  (Enforcement Policy, at p. 14.) 
 
The Lahontan Water Board interprets the Enforcement Policy’s high volume discharge 
provision to apply where storm flows directly cause a spill and/or significantly dilute the 
discharge.  The maximum $10 per gallon liability is appropriate here because the 
discharge was not caused by wet weather flows.  Moreover, storm flows, if any, did not 
significantly dilute the discharge.   
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The discharge occurred during a snowstorm that caused a commercial power failure, 
but the direct cause of the discharge was an electrical failure within the emergency 
generator set and fuel system day tank equipment installed during June 2010.  This 
equipment was supposed to keep the Dollar Hill Pump Station operating during 
commercial power failures, but failed here due to inappropriate design, installation, 
operation or maintenance.  The same equipment failure and spill easily could have 
happened during a dry weather commercial power failure caused, for example, by 
windblown trees or wildfire affecting power lines.  It was mere coincidence that a 
snowstorm caused the first extended commercial power failure at Dollar Hill Pump 
Station following the June 2010 installation work.  NTPUD should not benefit from this 
coincidence by receiving a penalty of less than $10 per gallon. 
 
The December 19, 2010 snowstorm likely did not create significant immediate surface 
water runoff.  Even if it had, the NTPUD system is not designed to collect or transport 
storm water runoff, and would not be expected to contain significant amounts of inflow 
or infiltration at the time of the spill.  NTPUD’s July, 2009, Main Sewer Pump Station 
Master Plan notes that during May 2008 rain events, up to 41percent of flows measured 
at Dollar Hill Pump Station may have been attributable to the inflow of storm water 
through direct connections and the infiltration of groundwater through defects in sewer 
pipes or manholes.  (NTPUD Main Sewer Pump Station Master Plan, at 
<http://www.ntpud.org/master-plans.php> [as of March 9, 2012], at Technical 
Memorandum 2, pp. 22-31.)  The May 2008 flows represent the maximum amount of 
storm water inflow and infiltration described in the Master Plan.  The Lahontan Water 
Board notes that spring rain events such as those measured in the Master Plan coincide 
with the snowmelt season, when groundwater levels in the Tahoe Basin can be 
expected to be the highest of any time of year.  Unlike a rainstorm during snowmelt 
season, a snowstorm during snow accumulation season would not be expected to 
correlate with significant amounts of surface inflow or groundwater infiltration.  Thus, it is 
reasonable to assume that the discharge here was predominately undiluted raw 
sewage.  NTPUD should receive the maximum $10 per gallon penalty for this spill.      
 
 
Step 3:  Per Day Assessments for Non-Discharge Violations 
 
Non-discharge violations are not alleged in the Complaint. 
 

 
Step 4:  Adjustment Factors  
 
The Enforcement Policy describes three factors related to the violator’s conduct that 
should be considered for modification of the amount of initial liability:  the violator’s 
culpability, the violator’s efforts to cleanup or cooperate with regulatory authorities after 
the violation, and the violator’s compliance history.  After each of these factors is 
considered for the violations involved, the applicable factor should be multiplied by the 
proposed amount for each violation to determine the revised amount for that violation. 
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A. Adjustment for Culpability 
 
For culpability, the Enforcement Policy suggests an adjustment resulting in a 
multiplier between 0.5 to 1.5, with the lower multiplier for accidental incidents, and 
the higher multiplier for intentional or negligent behavior.  In this case, a culpability 
multiplier of 1.1 has been selected for the reasons described below: 
 
The sewage spill occurred during a power failure to NTPUD’s Dollar Hill Pump 
Station on December 19, 2010.  The pump station’s new emergency generator and 
original emergency generator both failed due to a lack of adequate fuel supply in the 
fuel system day tank associated with the two generators.  NTPUD staff immediately 
responded to the emergency generator fault alarm and attempted to start the 
generators.  NTPUD identified the lack of fuel in the system day tank and attempted 
to provide power to the day tank equipment with portable generators.  The discharge 
occurred for approximately 3 hours during which time NTPUD staff attempted (and 
eventually succeeded) to provide a power source to the system day tank. 
 
Prior to this event, NTPUD contracted with a private engineering consulting 
company, Stantec Consulting Inc. (Stantec), to design and inspect a new emergency 
generator set and fuel system day tank equipment for the Dollar Hill Pump Station.  
NTPUD contracted with KFC Building Concepts Inc. (KFC) to install the emergency 
generator set and fuel system day tank equipment that was designed by Stantec. 
Both Stantec and KFC subcontracted out the electrical components for the design 
and construction for the emergency generator set and fuel system day tank 
equipment.  Stantec provided a final inspection of the installed equipment to ensure 
it was installed as designed. 
 
In response to the spill incident, NTPUD commissioned an investigation and report 
on the cause and responsibility for the electrical failure and resulting sewage 
overflow (Attachment 1).  The March 21, 2011 report concluded that Stantec did not 
provide the industry-level standard of care in its design of the emergency generator 
set and fuel system day tank equipment. 
 

 The total connected load exceeded 80-percent of the rated circuit capacity, 
thereby providing inadequate electric power supply to critical equipment in 
accordance with typical industry standard of care. 
 

 Remote monitoring and alarms of fuel system day tank equipment operation 
were not included in the final design, nor were they installed.  Contract 
documents and equipment purchase documents indicate that such remote 
monitoring was to be included. 
 

 Final inspection by Stantec did not identify deficiencies of installed equipment. 
 
Lahontan Water Board staff provided a copy of the report to Stantec for their review 
and response (Attachment 4, Lahontan Water Board staff letter dated July 7, 2011).  
Stantec’s August 12, 2011 response (Attachment 5) was provided by their electrical 
design subcontractor, Dinter Engineering Company (Dinter), since the investigation 
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report largely focused on the electrical components of the emergency generator set 
and fuel system day tank equipment.  Stantec’s response identified the cause of the 
sewage overflow to be improper operation and maintenance of the system and the 
inability of NTPUD staff to properly respond to the event, including: 
 

 NTPUD incorrectly operated the fuel transfer pumps in manual mode as 
opposed to automatic mode.  This contributed to tripping the circuit breaker 
as all three pumps cannot run simultaneously in automatic mode. 
 

 NTPUD failed to implement standard protocol of routinely inspecting the fuel 
system.  Dinter requested NTPUD’s operation and maintenance manuals and 
staff training records, but did not receive them to evaluate inspection logs.  
 

 NTPUD failed to properly test the equipment for a minimum of 30 minutes 
each month under load.  (NTPUD previously noted that air quality regulations 
restricted test times to five minutes.) 
 

 NTPUD response staff were not properly trained in the operation or trouble-
shooting procedures, NTPUD staff was unable to jumper their portable 
generator to restart the day tank supply pumps, and NTPUD staff did not use 
a manual hand pump that was installed with the day tank to transfer fuel to 
the day tank as backup. 
 

 NTPUD’s contract documents directed the design of remote monitoring 
systems to duplicate that of the original system – with only a generator failure 
alarm.  The original day tank did not have remote monitoring alarms. 
 

Lahontan Water Board staff provided a copy of the Stantec/Dinter response to 
NTPUD for their review and response (Attachment 6, Lahontan Water Board staff 
letter dated September 14, 2011).  NTPUD reviewed the report and provided an 
October 17, 2011 rebuttal to each of the allegations made by Stantec and Dinter 
(Attachment 7).  A significant share of the allegations from NTPUD, Stantec, and 
Dinter revolve around the installation and integrity of the electrical components of the 
emergency generator set and fuel system day tank equipment. 
 
NTPUD and Stantec submitted significant information citing either improper 
installation and/or improper maintenance of the emergency generator set and fuel 
system day tank equipment as the cause of the electrical system failure which led to 
the sewage spill.  In either case, the cause of the sewage spill is largely due to 
fallible actions of either NTPUD staff or its contractor (and subcontractor), or both.   
 
As the owner of the Dollar Hill Pump Station, NTPUD is ultimately responsible for the 
proper operations and maintenance of the pump station.  Therefore, a culpability 
multiplier of 1.1 is appropriate here. 
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B. Adjustment for Cleanup and Cooperation 
 
For cleanup and cooperation, the Enforcement Policy suggests an adjustment 
should result in a multiplier between 0.75 and 1.5.  A lower multiplier is for situations 
where there is a high degree of cleanup and/or cooperation and a higher multiplier is 
for situations where cleanup and/or cooperation is minimal or absent.  In this case, a 
Cleanup and Cooperation multiplier of 0.75 has been selected. 
 
NTPUD staff responded to the Dollar Hill Pump Station within eight minutes of the 
emergency generator fault alarm being activated.  NTPUD remained on site for over 
six hours diagnosing the failure of the emergency generator, attempting to restart the 
emergency generator, providing a temporary alternative power source to the Dollar 
Hill Pump Station, and overseeing power restoration by the equipment supplier 
technician called to the site.  NTPUD’s quick and steadfast actions potentially 
reduced the amount of raw sewage that potentially spilled from the pump station. 
 
After the SSO, NTPUD immediately cleaned up the raw sewage that flowed into a 
private residence and any residual remaining on surface streets.  NTPUD initiated its 
own investigation into the cause of the spill and provided its findings to the Lahontan 
Water Board in its March 22, 2011 report. 

 
C. Adjustment for History of Violations 

 
The Enforcement Policy suggests that where there is a history of repeat violations, a 
minimum multiplier of 1.1 should be used for this factor.  In this case, a multiplier of 
0.9 has been selected based upon absence of prior violations of State Water Board 
Order No. 2006-0003-DWQ. 
 
A review of the California Integrated Water Quality System (CIWQS) and Lahontan 
Water Board files shows a limited history of SSOs from NTPUD’s sewer collection 
system.  However, those prior SSOs were relatively small (less than 500 gallons) 
and were not adjudicated by Lahontan Water Board staff.  The December 19, 2010 
SSO is NTPUD’s only Category 1 SSO (greater than 1,000 gallons) in the last four 
years. 

 
 
Step 5:  Determination of Total Base Liability Amount  
 
Total Base Liability Amount of $211,538.25 is determined by multiplying the initial 
liability amount for the violation from Step 2 by the adjustment factors from Step 4: 
 

(Initial Base Liability) x (Culpability) x (Cleanup) x (History) = Total Base Liability 
($284,900) x (1.1) x (0.75) x (0.9) = $211,538.25 
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Step 6:  Ability to Pay and Ability to Continue Business 
 
The Enforcement Policy provides that if the Lahontan Water Board has sufficient 
financial information to assess the violator’s ability to pay the Total Base Liability, or to 
assess the effect of the Total Base Liability on the violator’s ability to continue in 
business, then the Total Base Liability amount may be adjusted downward.  Similarly, if 
a violator’s ability to pay is greater than similarly situated dischargers, it may justify an 
increase in the amount to provide a sufficient deterrent effect. 
 
The Lahontan Water Board Prosecution Team has enough information to suggest that 
NTPUD has the ability to pay the proposed liability, so that the burden of rebutting this 
presumption shifts to NTPUD.  NTPUD’s most recent financial statement and 
independent auditor’s report shows that, for fiscal year ending June 30, 2011, NTPUD’s 
sewer fund had unrestricted net assets of $8,784,341.  (NTPUD's Independent Auditor's 
Report for Fiscal Years Ending June 30, 2011 and 2010, p. 14, at 
<http://www.ntpud.org/docs/accounting/Audited%20Financial%20Statements%20NTPU
D%202011.pdf> [as of March 2, 2012].)  This represents an increase of $773,173 
compared to the NTPUD’s sewer fund unrestricted net assets for fiscal year ending 
June 30, 2010.  (Id. (showing June 30, 2010, sewer fund unrestricted net assets of 
$8,011,168).)  This indicates NTPUD has the ability to pay the liability amount even 
without imposing additional assessments on its sewer ratepayers (which it also may do). 
 
  
Step 7:  Other Factors as Justice May Require 
 
The Enforcement Policy provides that if the Lahontan Water Board believes that the 
amount determined using the above factors is inappropriate, the liability amount may be 
adjusted under the provision for “other factors as justice may require,” if express, 
evidence-supported findings are made. Additionally, the staff costs for investigating the 
violation should be added to the liability amount.   
 
a. Adjustments for Other Factors as Justice May Require 

 
The Lahontan Water Board Prosecution Team has determined that the proposed 
liability amount is appropriate. Therefore, no adjustment is being made for other 
factors as justice may require. 
 

b. Adjustment for Staff Costs 
 
The cost of Lahontan Water Board Prosecution Staff investigation to date is 
$20,550, based on 137 hours of staff time at an hourly rate of $150.  As a result, the 
Total Base Liability is recommended to be adjusted upward by $20,550, bringing the 
total proposed liability to $232,100 when rounded to the nearest one hundred 
dollars.   
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Step 8:  Economic Benefit 
 
The Enforcement Policy directs the Lahontan Water Board to determine any economic 
benefit of the violations based upon the best available information.  The Enforcement 
Policy suggests that the Lahontan Water Board compare the economic benefit amount 
to the adjusted Total Base Liability and ensure that the adjusted Total Base Liability is, 
at a minimum, 10 percent greater than the economic benefit amount.  Doing so should 
create a deterrent effect and will prevent administrative civil liabilities from simply 
becoming the cost of doing business.   
 
NTPUD did not derive economic benefit from not having to treat the 130,000 gallons 
that was discharged.  NTPUD collects and transmits raw sewage to a regional 
wastewater treatment plant (Tahoe Truckee Sanitation Agency).  NTPUD does not pay 
a fee for the sanitation agency to treat the sewage.  Rather, the sanitation agency 
assesses fees directly to commercial and residential property owners and/or tenants.  If 
anything, NTPUD incurred expenses to discharge the 500 gallons of raw sewage 
recovered from the impacted private residence. 
 
Further, NTPUD did not derive economic benefit from not replacing or updating 
equipment.  In fact, NTPUD had just completed upgrading the Dollar Hill Pump Station 
equipment.  Total costs for the project were approximately $400,000.   
 
 
Step 9:  Maximum and Minimum Liability Amounts 
 
The maximum liability amount the Lahontan Water Board may assess administratively 
pursuant to Water Code section 13385, subdivision (c), for NTPUD’s December 19, 
2010 SSO is $10,000 for the one day of violation plus $1,290,000 for the 129,000 
gallons spilled in excess of 1,000 gallons.  The total maximum liability amount is 
$1,300,000. 
 
Water Code section 13385, subdivision (c) does not establish a minimum liability.  
However, the Enforcement Policy requires that: 

  
The adjusted Total Base Liability shall be at least 10 percent higher than the 
Economic Benefit Amount so that liabilities are not construed as the cost of doing 
business and that the assessed liability provides a meaningful deterrent to future 
violations. 

 
Therefore, the minimum liability amount the Lahontan Water Board must assess is zero.  
The recommended liability falls within the allowable statutory range for the minimum 
and maximum amounts.   
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Step 10:  Final Liability Amount 
 
The Total Proposed Liability Amount is $232,100 based upon the considerations 
discussed in detail, above. 
 
 
Attachments: 
 
1. NTPUD Spill Report Dated March 21, 2011 
2. Spill Volume Estimates (Appendix J to NTPUD Spill Report) 
3. NTPUD June 29, 2011 Memo to File Regarding Discharge to Private Residence 
4. Water Board July 7, 2011 Request for Information and Response from Stantec and 

Dinter 
5. Stantec and Dinter August 12, 2011 Response  
6. Water Board September 14, 2011 Request for Information and Response from 

NTPUD 
7. NTPUD October 17, 2011 Response
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ATTACHMENT 1 
 

NTPUD SPILL REPORT DATED MARCH 21, 2011
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ATTACHMENT 2 
 

SPILL VOLUME ESTIMATES (APPENDIX J TO NTPUD SPILL REPORT) 
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WAIVER FORM  

FOR ADMINISTRATIVE CIVIL LIABILITY COMPLAINT 
 

 
By signing this waiver, I affirm and acknowledge the following: 

I am duly authorized to represent the North Tahoe Public Utility District. (hereinafter “Discharger”) in 
connection with Administrative Civil Liability Complaint No. R6T-2012-0010 (hereinafter the “Complaint”).  
I am informed that California Water Code section 13323, subdivision (b), states that, “a hearing before 
the regional board shall be conducted within 90 days after the party has been served [with the 
complaint].  The person who has been issued a complaint may waive the right to a hearing.” 

  (Check here if the Discharger waives the hearing requirement and will pay the liability.)  

a. I hereby waive any right the Discharger may have to a hearing before the Regional Water 
Board. 

b. I certify that the Discharger will remit payment for the civil liability imposed in the total amount 
of two hundred thirty two thousand one hundred dollars ($232,100) by check that 
references “ACL Complaint No. R6T-2012-0010” made payable in the amount of $232,100 to 
the “State Water Pollution Cleanup and Abatement.”  Payment must be received by the 
Regional Water Board by 5:00 p.m. on April 20, 2012 or the Regional Water Board may 
adopt an Administrative Civil Liability Order requiring payment.   

c. I understand the payment of the above amount constitutes a proposed settlement of the 
Complaint, and that any settlement will not become final until after the 30-day public notice 
and comment period mandated by the State Water Resources Control Board’s Water Quality 
Enforcement Policy expires.  Should the Regional Water Board receive significant new 
information or comments from any source (excluding the Water Board’s Prosecution Team) 
during this comment period, the Regional Water Board’s Assistant Executive Officer may 
withdraw the complaint, return payment, and issue a new complaint.  I understand that this 
proposed settlement is subject to approval by the Regional Water Board, and that the 
Regional Water Board may consider this proposed settlement in a public meeting or hearing.  
I also understand that approval of the settlement will result in the Discharger having waived 
the right to contest the allegations in the Complaint and the imposition of civil liability. 

d. I understand that payment of the above amount is not a substitute for compliance with 
applicable laws and that continuing violations of the type alleged in the Complaint may subject 
the Dischargers to further enforcement, including additional civil liability. 

  

 
   
 (Print Name and Title) 
 
   
 (Signature) 
 
   
 (Date) 
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June 22, 2012 
 
Niel Eskind, Esq. 
1345 N Lake Tahoe Bloulevard 
Tahoe City, CA  96145  
 

Andrew P. Taurianinen, Esq. 
Office of Enforcement 
State Water Resources Control Board 
1001 I Street 
Sacramento, CA  95812 

 
Re: PROCEDURAL REQUESTS FOR ADMINISTRATIVE CIVIL LIABILITY COMPLAINT  
NO. R6T-2012-0010 
 
Dear Mr. Eskind and Mr. Taurianinen: 
 
This is in response to the procedural requests that have been made for the hearing on the 
administrative civil liability (ACL) proposed against North Tahoe Public Utilities District 
(NTPUD), scheduled to occur July 12, 2012 in South Lake Tahoe.  The following are my 
decisions on the six specific requests or objections: 
 

1.  The first request was made by NTPUD on June 5, 2012 for two additional hours of time to 
present its case before the Regional Board (Board), for a total of three hours total.  The time 
allocated is for presentations, any direct and cross-examination, rebuttle and closing 
statements.  Questions from the Board members and their advisors and responses to those 
inquiries do not count against allocated time.  Hearings before the Board are primarily paper 
hearings, and do not require that a trial-like foundation for each piece of evidence be set.  In 
addition, technical and legal arguments should be clear from submittals.  If technical and legal 
arguments are provided to the Board in advance of the hearing, one and one-half hours should 
be an adequate amount of time.  Additional time may be provided to the parties at the hearing at 
the discretion of Board Chair upon showing that additional time is necessary. 
 

This request is denied, in part.  Both parties will be given an additional ½ hour of 
time, for a total of one and one-half hours.  

 
2. The Prosecution Team submitted evidentiary objections on June 20, 2012, objecting to the lack 

of any legal or technical arguments or analysis having been submitted by NTPUD.  NTPUD 
argues that the lack of any argument being presented in advance of the hearing prejudices the 
prosecution team and makes it difficult for them to prepare their case.  I agree with the 
Prosecution that NTPUD needs to submit its legal and technical arguments in advance of the 
hearing, in compliance with the April 19, 2012 hearing procedures.   
 

NTPUD has until 5 p.m., Friday, June 29, 2012 to provide its technical and legal 
arguments to the Prosecution Team and the Advisory Team.  This submittal shall not 
exceed ten (10) written pages, and shall not introduce any new evidence.  The 
Prosecution will have until 5 p.m., July 9, 2012 to provide no more than 5 pages of 
additional rebuttal, if necessary, to NTPUD and the Advisory Team. 
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3. The Prosecution also objected to the lack of authentication for the Exhibits 5-18 and 22.   
 

I agree with this objection because it is unclear the source and date of the materials.  
NTPUD is required by 5 p.m., Friday, June 29, 2012, to provide the information 
necessary to identify the source of the exhibits, including dates, page numbers, and 
any other information necessary for the Prosecution Team to be able to identify 
where the information came from and to verify if it is represented accurately.  Failure 
to do so will cause those exhibits to be inadmissible at the hearing.      

 
4. The Prosecution’s final objection was to exhibits 25-33, on the basis that this evidence appears 

to be offered in support of NTPUD’s assertion that it serves a small community with financial 
hardship and that the issue is irrelevant.   
 

This objection is overruled.  Although I agree that the issue of whether the utility 
serves a small community with financial hardship is most often tied to whether the 
discharger can be allowed to complete a compliance project under Water Code 
section 13385(k), the Board may want to consider this information in considering 
NTPUD’s ability to pay or when considering “other factors as justice may require.” 

 
5. NTPUD submitted evidentiary objections dated June 19, 2012, objecting to Attachment 5 of the 

Prosecution Team’s April 16, 2012 submittal, which consisted of a report by Stantec Consulting 
Services and Dinter Engineering, dated August 12, 2011.  The reasons for the objections were 
two-fold.  First, NTPUD makes a hearsay objection that the author of the report, Mr. Peter K. 
Hackbusch, is not identified as a witness, and therefore would not be available at the hearing to 
attest to the accuracy of the contents of the report or be available for cross-examination.  
Second, he also objects to the report on the basis that it was not signed by a licensed engineer.   
 

NTPUD’s request that this report not be accepted or considered is overruled as 
described below:   

 
Adjudicative proceedings conducted by the water boards must be in accordance with the 
provisions and rules of evidence set forth in Government Code section 11513.  (Cal. Code 
Regs., tit. 23, §648.5.1.)  This code section provides that this hearing need not be 
conducted according to technical rules relating to evidence and witnesses that would apply 
in a court of law.  (Gov. Code, § 11513, subd.(c).)  Any relevant evidence shall be admitted 
if it is the sort of evidence on which responsible persons rely in conduct of serious affairs, 
regardless of the existence of any common law or statutory rule which might make improper 
the admission of the evidence over objection in civil actions.  (Gov. Code, § 11513.)  
Government Code section 11513 also states that “[h]earsay evidence may be used for the 
purpose of supplementing or explaining other evidence but over timely objection shall not be 
sufficient in itself to support a finding unless it would be admissible over objection in civil 
actions.”  (Gov. Code, § 11513, subd. (d).) This report will therefore be allowed even if it 
would otherwise constitute hearsay in a court of law.  In addition, the report is not hearsay if 
it is not being introduced to prove the truth of the matters stated – i.e. who is at fault for the 
spill.  Here, it is not clear for what purpose the prosecution team is including the report, and 
if it is just to show that there is disagreement as to fault for the spill, the report is not hearsay 
evidence.   
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(6/26/2012) Doug Smith - Re: Administrative Civil Liability Complaint No. Page 1

From: Andrew Tauriainen
To: Patty Kouyoumdjian; eskind@tahoecity.com
CC: Chuck Curtis; Eric Taxer; Lauri Kemper; Scott Ferguson; Kim Niemeyer; fe...
Date: 6/22/2012 2:23 PM
Subject: Re: Administrative Civil Liability Complaint No. R6T-2012-0010

I am on vacation, but I have been keeping tabs on the North Tahoe PUD matter given that the Advisory 
Team has indicated they would give a response to the District's request for additional hearing time today, 
and because the Advisory Team's counsel has indicated that she would be out of the office next week.

The Prosecution Team notes the following in response to Mr. Eskind's letter dated today:

Mr. Eskind's continuing focus on his request for three hours of presentation time and the subsequent 
communications is specious.  Mr. Eskind would not need three hours if he had submitted the District's 
legal and technical arguments and analysis in accordance with the Hearing Procedures.  Mr. Eskind's 
tactical choices and the prejudice resulting from those choices invite the sanctions requested by the 
Prosecution Team, namely, the preclusion of evidence and testimony at hearing regarding the District's 
legal or technical arguments or analysis.  

Mr. Eskind's letter improperly opposes the Prosecution Team's Evidentiary Objections before being 
instructed to do so by the Advisory Team (Hearing Procedures, page 6), and on that basis those portions 
of his letter should be ignored.

Mr. Eskind confuses the secondary definition of the word "advise" (i.e., to inform) with its primary 
definition (i.e., to give advice to).  Given his long credentials, Mr. Eskind is aware that the separation of 
functions prohibits only the latter, and that it would be illogical and inefficient to prohibit communications 
meant to inform the Advisory Team of the Prosecution Team's positions.

The Prosecution Team requests that any pre-hearing conference not delay the scheduled hearing, 
because delay only benefits the District and prejudices the Prosecution Team.  Further, a pre-hearing 
conference is not necessary if the District simply would like to explore settlement.  I believe that the 
Prosecution Team is generally available during the period described by the District, but I will be able to 
provide a more precise response regarding schedules when I return to the office next week.

Thank you.

Andrew Tauriainen, Senior Staff Counsel
State Water Resources Control Board
Office of Enforcement 
1001 I Street, 16th Floor
Sacramento, CA 95814
tel:     (916) 341-5445
fax:    (916) 341-5896
atauriainen@waterboards.ca.gov

***CONFIDENTIALITY NOTICE: This communication with its contents may contain confidential and/or 
legally privileged information. It is solely for the use of the intended recipient(s). Unauthorized 
interception, review, use or disclosure is prohibited and may violate applicable laws including the 
Electronic Communications Privacy Act. If you are not the intended recipient, please contact the sender 
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(6/26/2012) Doug Smith - Re: Administrative Civil Liability Complaint No. Page 2

and destroy all copies of the communication.

>>> "Neil A. Eskind"  06/22/12 10:44 AM >>>
Please see attached letter from the North Tahoe Public Utility District.
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Doug Smith - Re: RESPONSE TO PROSECUTION TEAM RESPONSE TO 
NORTH TAHOE PUBLIC UTILITY DISTRICT'S REQUEST FOR 
ADDITIONAL TIME FOR PRESENTATION AT THE HEARING OF 
ADMINISTRATION CIVIL LIABILITY COMPLAINT NO. R6T-2012-0010 

  
Dear Ms. Kouyoumdjian, 

The North Tahoe Public District has asked me to reply to Andrew Tauriainen's email so you would have 
the reply first thing in the morning.   

The District appreciates Mr. Tauriainen's quick response and clarification of what his original email was 
meant to convey. 

It must be remembered that one side in a hearing cannot unilaterally limit the scope of issues to be 
considered by the Regional Board and deny the other's inherent constitutional right to present their side.  
The District understands that there are some facts that Mr. Tauriainen would rather not be presented, but 
that is part of a fair hearing process.  Each party to a controversy is guaranteed sufficient time to state its 
case, irrespective of the desires of the other side. The District wants to assure you that all of the material 
submitted by the District is relevant to this matter. 

The District appreciates that Mr. Tauriainen now says that he only wanted to have as much presentation 
time as the District has requested and the District is happy to see him have that time.  However, it must 
be remembered that it was Mr. Tauriainen who sent the email opposing the District's request for 
additional time.  It contained specific language that he "opposes the District's request for additional 
hearing time."   But for that email and language the District would not have found it necessary to write 
you. 

The District reads Mr. Tauriainen's latest email as now saying that it was never his intent to oppose the 
District's request for additional time and that he now supports the request, provided his team gets a like 
amount of time.  That's fine. The District is perfectly willing to accept Mr. Tauriainen's withdrawal of 
his earlier language provided the District's time request is honored. 

Mr. Tauriainen's comment about rebuttal evidence which may be submitted by June 20 is of no matter.  
The Hearing Procedures allow and invite the submission of such materials.  There should be no 
controversy here. 

As for the invitation for you to call in Paul Schultz's June 5 letter, there is no reason for Mr. Tauriainen 

From:    "Neil A. Eskind" <eskind@tahoecity.com>
To:    PZKouyoumdjian@waterboards.ca.gov
Date:    6/11/2012 9:11 PM
Subject:

   

Re: RESPONSE TO PROSECUTION TEAM RESPONSE TO NORTH 
TAHOE PUBLIC UTILITY DISTRICT'S REQUEST FOR ADDITIONAL 
TIME FOR PRESENTATION AT THE HEARING OF ADMINISTRATION 
CIVIL LIABILITY COMPLAINT NO. R6T-2012-0010

CC:
   

KNiemeyer@waterboards.ca.gov; ATauriainen@waterboards.ca.gov; 
fmooneycpa...
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to be perplexed.  At the time Mr. Schultz wrote the letter, given the history of the Regional Board of 
providing as much time as was needed in a hearing, the matter was clearly non-controversial.  Mr. 
Schultz's invitation to call was perfectly acceptable under the Hearing Procedures.  That raises the 
question, what made the District's request suddenly controversial?  Mr. Tauriainen's email expressing 
formal opposition made it controversial.  Who could believe that opposing an adversarial party's request 
for more time would not create a controversy?  At that point inviting you to take part in an ex-parte 
discussion was clearly inappropriate. 

The ACL hearing is a serious matter which may adversely affect the finances of the 6,581 residents of 
our community.  It would be counterproductive to spend additional effort arguing about an opposition 
which is not even allowed by the Hearing Procedures and now seems to have been withdrawn and 
replaced with a positive recommendation.  The District respectfully requests that you allow the District 
the three hours requested, and Mr. Tauriainen's team a like amount of time, so that everyone can prepare 
for the hearing. 

As before, this email has been copied to all appropriate persons. 

 
Sincerely yours, 

Neil Eskind 
General Counsel 
North Tahoe Public Utility District 
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Doug Smith - Hearing Presentation Time Requests for ACL Complaint 
R6T-2012-0010 

  
Dear Ms. Kouyoumdjian: 
  
The Prosecution Team is in receipt of the letter dated June 11, 2012, from Neil Eskind regarding the matter of 
presentation time at the hearing regarding ACL Complaint No. R6T-2012-0010.  The Discharger and the 
Prosecution Team clearly disagree regarding the scope the issues presented in the Complaint, the time required 
to examine those issues at hearing and, apparently, regarding the application of the Hearing Procedures to 
requests for additional presentation time.   
  
The Prosecution Team's June 8 correspondence should be read literally, as a request that the Advisory Team 
grant the Prosecution Team as much additional hearing time as the Discharger, if any.  The Discharger's June 5 
evidentiary submittals total several hundred pages, and lack any description of relevance to the issues framed 
by the Complaint.  The Discharger's June 11 letter provides no clarification, and promises more submittals by 
June 20.  Thus, the Prosecution Team cannot reasonably estimate the time necessary for cross examination and 
rebuttal, and on that basis seeks only the same amount of presentation time as the Discharger.    
  
Finally, Mr. Eskind accuses the Prosecution Team of "a total disregard of due process and equal protection" 
because the Prosecution Team's June 8 email closes with an invitation to telephone with any questions.  This 
accusation is perplexing because the Discharger's June 5 letter requesting additional presentation time closes 
with the exact same invitation.  In any event, while the Board's ex parte rules do not prohibit verbal 
communications on non-controversial procedural matters, it is clear that communications regarding hearing time 
no longer fall into that category and should remain written. 
  
The Prosecution Team appreciates your attention to this matter.  The Discharger, Advisory Counsel and 
Prosecution Team are copied on this message. 
 
 
  
  
Andrew Tauriainen, Senior Staff Counsel 
State Water Resources Control Board 
Office of Enforcement  
1001 I Street, 16th Floor 
Sacramento, CA 95814 
tel:     (916) 341-5445 
fax:    (916) 341-5896 
atauriainen@waterboards.ca.gov 
  
***CONFIDENTIALITY NOTICE: This communication with its contents may contain confidential and/or legally 
privileged information. It is solely for the use of the intended recipient(s). Unauthorized interception, review, use 

From:    Andrew Tauriainen
To:    Kouyoumdjian, Patty
Date:    6/11/2012 2:22 PM
Subject:    Hearing Presentation Time Requests for ACL Complaint R6T-2012-0010
CC:    Curtis, Chuck;  Ferguson, Scott;  Kemper, Lauri;  Niemeyer, Kim;  Schult...
Attachments:   IMAGE.png
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or disclosure is prohibited and may violate applicable laws including the Electronic Communications Privacy Act. 
If you are not the intended recipient, please contact the sender and destroy all copies of the communication. 
>>> Paul Schultz <PSchultz@ntpud.org> 6/11/2012 9:52 AM >>> 

Dear Ms. Kouyoumdjian: 

My Apologies.  The attachment in my original email from earlier this morning did not come across.  The letter 
attachment is now included here. 

Sincerely, 

 
Paul A Schultz, PE 
General Manager/CEO 
North Tahoe Public Utility District 
875 National Avenue, P.O. Box 139 
Tahoe Vista, CA 96148 

(530) 546-4212 

  

Dear Ms. Kouyoumdjian: 

It is unfortunate that I am first contacting you in this manner, but the North Tahoe Public Utility District has no 
alternative but to respond to Andrew Tauriaiinen’s email of June 8. 

Attached you will find a letter to you from the District’s general counsel relating to the important issue of our 
presentation time at the upcoming hearing.  This letter was written and is sent pursuant to my direction and 
the direction of the President of the District Board of Directors.  I would like to reiterate that the District 
absolutely requires the three hours of presentation time at the hearing.  Anything less will deny the District and 
its citizens their right to a fair hearing.  I am confident that you will grant the additional time. 

Thank you. 

  

 
Paul A Schultz, PE 
General Manager/CEO 
North Tahoe Public Utility District 
875 National Avenue, P.O. Box 139 

Description: 
C:\Users\pschu

Description: 
C:\Users\pschu
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Tahoe Vista, CA 96148 

(530) 546-4212 
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Doug Smith - RE: RESPONSE TO PROSECUTION TEAM RESPONSE TO 
NORTH TAHOE PUBLIC UTILITY DISTRICT'S REQUEST FOR 
ADDITIONAL TIME FOR PRESENTATION AT THE HEARING OF 
ADMINISTRATION CIVIL LIABILITY COMPLAINT NO. R6T-2012-0010 

  

Dear Ms. Kouyoumdjian: 

My Apologies.  The attachment in my original email from earlier this morning did not come across.  The letter 
attachment is now included here. 

Sincerely, 

 
Paul A Schultz, PE 
General Manager/CEO 
North Tahoe Public Utility District 
875 National Avenue, P.O. Box 139 
Tahoe Vista, CA 96148 

(530) 546-4212 

  

Dear Ms. Kouyoumdjian: 

It is unfortunate that I am first contacting you in this manner, but the North Tahoe Public Utility District has no 
alternative but to respond to Andrew Tauriaiinen’s email of June 8. 

From:    Paul Schultz <PSchultz@ntpud.org>
To:    PZKouyoumdjian@waterboards.ca.gov
Date:    6/11/2012 9:53 AM
Subject:

   

RE: RESPONSE TO PROSECUTION TEAM RESPONSE TO 
NORTH TAHOE PUBLIC UTILITY DISTRICT'S REQUEST FOR 
ADDITIONAL TIME FOR PRESENTATION AT THE HEARING OF 
ADMINISTRATION CIVIL LIABILITY COMPLAINT NO. R6T-
2012-0010

CC:
   

KNiemeyer@waterboards.ca.gov; ATauriainen@waterboards.ca.gov; 
fmooneycpa...

Attachments:   image001.png; Patty Kouyoumdjian letter.pdf

Description: 
C:\Users\pschu
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Attached you will find a letter to you from the District’s general counsel relating to the important issue of our 
presentation time at the upcoming hearing.  This letter was written and is sent pursuant to my direction and 
the direction of the President of the District Board of Directors.  I would like to reiterate that the District 
absolutely requires the three hours of presentation time at the hearing.  Anything less will deny the District and 
its citizens their right to a fair hearing.  I am confident that you will grant the additional time. 

Thank you. 

  

 
Paul A Schultz, PE 
General Manager/CEO 
North Tahoe Public Utility District 
875 National Avenue, P.O. Box 139 
Tahoe Vista, CA 96148 

(530) 546-4212 

  

Description: 
C:\Users\pschu
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Doug Smith - RESPONSE TO PROSECUTION TEAM RESPONSE TO NORTH 
TAHOE PUBLIC UTILITY DISTRICT'S REQUEST FOR ADDITIONAL TIME 
FOR PRESENTATION AT THE HEARING OF ADMINISTRATION CIVIL 
LIABILITY COMPLAINT NO. R6T-2012-0010 

  

Dear Ms. Kouyoumdjian: 

It is unfortunate that I am first contacting you in this manner, but the North Tahoe Public Utility District has no 
alternative but to respond to Andrew Tauriaiinen’s email of June 8. 

Attached you will find a letter to you from the District’s general counsel relating to the important issue of our 
presentation time at the upcoming hearing.  This letter was written and is sent pursuant to my direction and the 
direction of the President of the District Board of Directors.  I would like to reiterate that the District absolutely 
requires the three hours of presentation time at the hearing.  Anything less will deny the District and its citizens 
their right to a fair hearing.  I am confident that you will grant the additional time. 

Thank you. 

  

 
Paul A Schultz, PE 
General Manager/CEO 
North Tahoe Public Utility District 
875 National Avenue, P.O. Box 139 
Tahoe Vista, CA 96148 

(530) 546-4212 

  

From:    Paul Schultz <PSchultz@ntpud.org>
To:    Patty Kouyoumdjian <PZKouyoumdjian@waterboards.ca.gov>
Date:    6/11/2012 8:51 AM
Subject:

   

RESPONSE TO PROSECUTION TEAM RESPONSE TO NORTH 
TAHOE PUBLIC UTILITY DISTRICT'S REQUEST FOR 
ADDITIONAL TIME FOR PRESENTATION AT THE HEARING OF 
ADMINISTRATION CIVIL LIABILITY COMPLAINT NO. R6T-2012-
0010

CC:
   

"eskind@tahoecity.com" <eskind@tahoecity.com>, Chuck Curtis 
<CCurtis@wat...

Attachments:   Patty Kouyoumdjian letter.doc
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any investigation and the Office of Enforcement will seek input from the Regional Water Board 
enforcement staff in the development of any resulting enforcement action.  Such action may be 
brought before the State Water Board or the Regional Water Board, as may be deemed 
appropriate for the particular action.  The decision as to where to bring the enforcement action 
will be discussed with the affected Regional Water Board enforcement staff.  Enforcement 
actions requiring compliance monitoring or long-term regulatory follow-up will generally be 
brought before the appropriate Regional Water Board. 
 

V. 
COORDINATION WITH OTHER  

REGULATORY AGENCIES 
 
A. Hazardous Waste Facilities 
 
At hazardous waste facilities where the Regional Water Board is the lead agency for corrective 
action oversight, the Regional Water Board shall consult with Department of Toxics Substance 
Control (DTSC) to ensure, among other things, that corrective action is at least equivalent to the 
requirements of the Federal Resource, Conservation, and Recovery Act (RCRA). 
 
B. Oil Spills 
 
The Water Boards will consult and cooperate with the Office of Spill Prevention and Response 
at the Department of Fish and Game (OSPR) for any oil spill involving waters under the 
jurisdiction of OSPR. 
 
C. General 

 
The Water Boards will work cooperatively with other local, state, regional, and federal agencies 
when violations, for which the agency itself is not responsible, occur on lands owned or 
managed by the agency.  Where appropriate, the Water Boards will also coordinate 
enforcement actions with other agencies that have concurrent enforcement authority. 
 

VI. 
MONETARY ASSESSMENTS IN  

ADMINISTRATIVE CIVIL LIABILITY (ACL) ACTIONS 
 
A. Penalty Calculation Methodology 
 
As a general matter, where, as in the California Water Code, a civil penalty structure has been 
devised to address environmental violations, civil penalties do not depend on proof of actual 
damages to the environment.  Courts in reviewing similar environmental protection statutes 
have held that a plaintiff need not prove a loss before recovering a penalty; instead, the 
defendant must demonstrate that the penalty should be less than the statutory maximum.  In 
certain cases, a strong argument can be made that consideration of the statutory factors can 
support the statutory maximum as an appropriate penalty for water quality violations, in the 
absence of any other mitigating evidence.  Moreover, as discussed below, the Porter-Cologne 
Act requires that certain civil liabilities be set at a level that accounts for any "economic benefit 
or savings" violators gained through their violations.  (Wat. Code, § 13385, subd. (e).)  
Economic benefit or savings is a factor to be considered in determining the amount of other civil 
liabilities.  (Wat. Code, § 13327.)  The Water Boards have powerful liability provisions at their 
disposal which the Legislature and the public expect them to fairly and consistently implement 
for maximum enforcement impact to address, correct, and deter water quality violations.  
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While it is a goal of this Policy to establish broad consistency in the Water Boards’ approach to 
enforcement, the Policy recognizes that, with respect to liability determinations, each Regional 
Water Board, and each specific case, is somewhat unique.  The goal of this section is to provide 
a consistent approach and analysis of factors to determine administrative civil liability.  Where 
violations are standard and routine, a consistent outcome can be reasonably expected using 
this Policy.  In more complex matters, however, the need to assess all of the applicable factors 
in liability determinations may yield different outcomes in cases that may have many similar 
facts.  
 
Liabilities imposed by the Water Boards are an important part of the Water Boards’ enforcement 
authority.  Accordingly, any assessment of administrative civil liability, whether negotiated 
pursuant to a settlement agreement or imposed after an administrative adjudication, should: 
 

• Be assessed in a fair and consistent manner; 
 

• Fully eliminate any economic advantage obtained from noncompliance;1 
 

• Fully eliminate any unfair competitive advantage obtained from noncompliance; 
 

• Bear a reasonable relationship to the gravity of the violation and the harm to beneficial 
uses or regulatory program resulting from the violation; 
 

• Deter the specific person(s) identified in the ACL from committing further violations; and 
 

• Deter similarly situated person(s) in the regulated community from committing the same 
or similar violations. 

 
The liability calculation process set forth in this chapter provides the decision-maker with a 
methodology for arriving at a liability amount consistent with these objectives.  This process is 
applicable to determining administratively-adjudicated assessments as well as those obtained 
through settlement.  In reviewing a petition challenging the use of this methodology by a 
Regional Water Board, the State Water Board will generally defer to the decisions made by the 
Regional Water Boards in calculating the liability amount unless it is demonstrated that the 
Regional Water Board made a clear factual mistake or error of law, or that it abused its 
discretion. 
 
The following provisions apply to all discretionary administrative civil liabilities (ACLs). 
Mandatory Minimum Penalties (MMPs) required pursuant to California Water Code section 
13385, subdivisions (h) and (i), are discussed in Chapter VII. 
 
General Approach 
 
A brief summary of each step is provided immediately below.  A more complete discussion of 
each step is presented later in this section. 
 

Step 1. Potential for Harm for Discharge Violations – Calculate Potential for Harm 
considering:  (1) the potential for harm to beneficial uses; (2) the degree of 
toxicity of the discharge; and (3) the discharge’s susceptibility to cleanup or 
abatement. 

                                            
1  When liability is imposed under California Water Code § 13385, Water Boards are statutorily obligated 
to recover, at a minimum, all economic benefit to the violator as a result of the violation.  
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Step 2. Per Gallon and Per Day Assessments for Discharge Violations – For discharges 

resulting in violations, use Table 1 and/or Table 2 to determine Per Gallon and/or 
Per Day Assessments.  Depending on the particular language of the ACL statute 
being used, either or both tables may be used.  Multiply these factors by per 
gallon and/or per day amounts as described below.  Where allowed by code, 
both amounts should be determined and added together.  This becomes the 
initial amount of the ACL for the discharge violations. 

 
Step 3. Per Day Assessments for non-Discharge Violations – For non-discharge 

violations, use Table 3 to determine per day assessments.  Multiply these factors 
by the per day amount as described below.  Where allowed by the California 
Water Code, amounts for these violations should be added to amounts (if any) 
for discharge violations from Step 2, above.  This becomes the initial amount of 
the ACL for the non-discharge violations. 

 
Step 4. Adjustment Factors – Adjust the initial amounts for each violation by factors 

addressing the violator’s conduct, multiple instances of the same violation, and 
multiple day violations. 

 
Step 5. Total Base Liability Amount – Add the adjusted amounts for each violation from 

Step 4. 
 

Thereafter, the Total Base Liability amount may be adjusted, based on consideration of the 
following: 
 
Step 6. Ability to Pay and Ability to Continue in Business – If the ACL exceeds these 

amounts, it may be adjusted downward provided express findings are made to 
justify this. 

 
Step 7. Other Factors as Justice May Require – Determine if there are additional factors 

that should be considered that would justify an increase or a reduction in the 
Total Base Liability amount.  These factors must be documented in the ACL 
Complaint.  One of these factors is the staff costs of investigating the violations 
and issuing the ACL.  The staff costs should be added to the amount of the ACL. 

 
Step 8. Economic Benefit – The economic benefit of the violations must be determined 

based on the best available information, and the amount of the ACL should 
exceed this amount.  (Note that the Economic Benefit is a statutory minimum for 
ACLs issued pursuant to California Water Code section 13385.) 

 
Step 9. Maximum and Minimum Liability Amounts - Determine the statutory maximum 

and minimum amounts of the ACL, if any.  Adjust the ACL to ensure it is within 
these limits. 

 
Step 10. Final Liability Amount – The final liability amount will be assessed after 

consideration of the above factors.  The final liability amount and significant 
considerations regarding the liability amount must be discussed in the ACL 
Complaint and in any order imposing liability. 

 
STEP 1 - Potential for Harm for Discharge Violations 
 
Calculating this factor is the initial step for discharge violations.  Begin by determining the actual 
or threatened impact to beneficial uses caused by the violation using a three-factor scoring 

19-144



 

Page 12 

system to quantify:  (1) the potential for harm to beneficial uses; (2) the degree of toxicity of the 
discharge; and (3) the discharge’s susceptibility to cleanup or abatement for each violation or 
group of violations.   
 

Factor 1: Harm or Potential Harm to Beneficial Uses 
 
The evaluation of the potential harm to beneficial uses factor considers the harm that may 
result from exposure to the pollutants or contaminants in the illegal discharge, in light of the 
statutory factors of the nature, circumstances, extent and gravity of the violation or 
violations.  The score evaluates direct or indirect harm or potential for harm from the 
violation.  A score between 0 and 5 is assigned based on a determination of whether the 
harm or potential for harm is negligible (0), minor (1), below moderate (2), moderate (3), 
above moderate (4), or major (5). 
 

0 = Negligible - no actual or potential harm to beneficial uses. 
 
1 = Minor - low threat to beneficial uses (i.e., no observed impacts but potential impacts 

to beneficial uses with no appreciable harm). 
 
2 = Below moderate – less than moderate threat to beneficial uses (i.e., impacts are 

observed or reasonably expected, harm to beneficial uses is minor). 
 
3 = Moderate - moderate threat to beneficial uses (i.e., impacts are observed or 

reasonably expected and impacts to beneficial uses are moderate and likely to 
attenuate without appreciable acute or chronic effects). 

 
4 = Above moderate – more than moderate threat to beneficial uses (i.e., impacts are 

observed or likely substantial, temporary restrictions on beneficial uses (e.g., less 
than 5 days), and human or ecological health concerns). 

 
5 = Major - high threat to beneficial uses (i.e., significant impacts to aquatic life or human 

health, long term restrictions on beneficial uses (e.g., more than five days), high 
potential for chronic effects to human or ecological health). 

 
 
Factor 2:  The Physical, Chemical, Biological or Thermal Characteristics of the 
Discharge 
 
The characteristics of this discharge factor are scored based on the physical, chemical, 
biological, and/or thermal nature of the discharge, waste, fill, or material involved in the 
violation or violations.  A score between 0 and 4 is assigned based on a determination of the 
risk or threat of the discharged material, as outlined below.  For purposes of this Policy, 
“potential receptors” are those identified considering human, environmental and ecosystem 
health exposure pathways. 
 

0 = Discharged material poses a negligible risk or threat to potential receptors (i.e., the 
chemical and/or physical characteristics of the discharged material are benign and 
will not impact potential receptors). 

 
1 = Discharged material poses only minor risk or threat to potential receptors (i.e., the 

chemical and/or physical characteristics of the discharged material are relatively 
benign or are not likely to harm potential receptors). 
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2 = Discharged material poses a moderate risk or threat to potential receptors (i.e., the 
chemical and/or physical characteristics of the discharged material  have some level 
of toxicity or pose a moderate level of concern regarding receptor protection). 

 
3 = Discharged material poses an above-moderate risk or a direct threat to potential 

receptors (i.e., the chemical and/or physical characteristics of the discharged 
material exceed known risk factors and /or there is substantial concern regarding 
receptor protection). 

 
4 = Discharged material poses a significant risk or threat to potential receptors (i.e., the 

chemical and/or physical characteristics of the discharged material far exceed risk 
factors or receptor harm is considered imminent). 

 
Factor 3: Susceptibility to Cleanup or Abatement 
 
A score of 0 is assigned for this factor if 50% or more of the discharge is susceptible to 
cleanup or abatement.  A score of 1 is assigned for this factor if less than 50% of the 
discharge is susceptible to cleanup or abatement.  This factor is evaluated regardless of 
whether the discharge was actually cleaned up or abated by the violator. 
  
Final Score – “Potential for Harm” 
 
The scores for the factors are then added to provide a Potential for Harm score for each 
violation or group of violations.  The total score is used in the “Potential for Harm” axis for 
the Penalty Factor in Tables 1 and 2.  The maximum score is 10 and the minimum score is 
0.  

 
STEP 2 - Assessments for Discharge Violations 

 
For violations of NPDES permit effluent limitations, the base liability should be established by 
calculating the mandatory penalty required under Water Code section 13385(h) and (i).  The 
mandatory penalty should be adjusted upward where the facts and circumstances of the 
violation warrant a higher liability. 
 
This step addresses per gallon and per day assessments for discharge violations.  Generally, it 
is intended that effluent limit violations be addressed on a per day basis only.  Where deemed 
appropriate, such as for a large scale spill or release, both per gallon and per day assessments 
may be considered. 
 
Per Gallon Assessments for Discharge Violations 
 
Where there is a discharge, the Water Boards shall determine an initial liability amount on a per 
gallon basis using on the Potential for Harm score and the extent of Deviation from Requirement 
of the violation.  These factors will be used in Table 1 below to determine a Per Gallon Factor 
for the discharge.  Except for certain high-volume discharges discussed below, the per gallon 
assessment would then be the Per Gallon Factor multiplied by the number of gallons subject to 
penalty multiplied by the maximum per gallon penalty amount allowed under the California 
Water Code. 
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TABLE 1 - Per Gallon Factor for Discharges  

 
Potential for Harm  

Deviation 
from 
Requirement  

1 2 3 4 5 6 7 8 9 10 

Minor 
       0.005   0.007   0.009   0.011   0.060   0.080     0.100     0.250     0.300  

     
0.350  

Moderate 
       0.007   0.010   0.013   0.016   0.100   0.150     0.200     0.400     0.500  

     
0.600  

Major 
       0.010   0.015   0.020   0.025   0.150   0.220     0.310     0.600     0.800  

     
1.000  

 
 
The Deviation from Requirement reflects the extent to which the violation deviates from the 
specific requirement (effluent limitation, prohibition, monitoring requirement, construction 
deadline, etc.) that was violated.  The categories for Deviation from Requirement in Table 1 
are defined as follows: 
 
Minor – The intended effectiveness of the requirement remains generally intact (e.g., while the 

requirement was not met, there is general intent by the discharger to follow the 
requirement). 

 
Moderate – The intended effectiveness of the requirement has been partially compromised 

(e.g., the requirement was not met, and the effectiveness of the requirement is only 
partially achieved. 

 
Major – The requirement has been rendered ineffective (e.g., discharger disregards the 

requirement, and/or the requirement is rendered ineffective in its essential functions).   
 
For requirements with more than one part, the Water Boards shall consider the extent of the 
violation in terms of its adverse impact on the effectiveness of the most significant requirement. 
 
High Volume Discharges 
 
The Water Boards shall apply the above per gallon factor to the maximum per gallon amounts 
allowed under statute for the violations involved.  Since the volume of sewage spills and 
releases of stormwater from construction sites and municipalities can be very large for sewage 
spills and releases of municipal stormwater or stormwater from construction sites, a maximum 
amount of $2.00 per gallon should be used with the above factor to determine the per gallon 
amount for sewage spills and stormwater.  Similarly, for releases of recycled water that has 
been treated for reuse, a maximum amount of $1.00 per gallon should be used with the above 
factor.  Where reducing these maximum amounts results in an inappropriately small penalty, 
such as dry weather discharges or small volume discharges that impact beneficial uses, a 
higher amount, up to the maximum per gallon amount, may be used. 
 
Per Day Assessments for Discharge Violations 
 
Where there is a discharge, the Water Boards shall determine an initial liability factor per day 
based on the Potential for Harm score and the extent of Deviation from Requirement of the 
violation.  These factors will be used in Table 2, below, to determine a Per Day Factor for the 
violation.  The per day assessment would then be the Per Day Factor multiplied by the 
maximum per day amount allowed under the California Water Code.  Generally, it is intended 
that effluent limit violations be addressed on a per day basis.  Where deemed appropriate, such 
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as for a large scale spill or release, it is intended that Table 2 be used in conjunction with Table 
1, so that both per gallon and per day amounts be considered under Water Code section 13385.  
Where there is a violation of the permit not related to a discharge incident, Step 3/Table 3 below 
should be used instead. 
 

TABLE 2 - Per Day Factor for Discharges  

 

Potential for Harm 

Deviation 
from  
Requirement 

1 2 3 4 5 6 7 8 9 10 

Minor        0.005   0.007   0.009   0.011   0.060   0.080     0.100     0.250     0.300     0.350  
Moderate        0.007   0.010   0.013   0.016   0.100   0.150     0.200     0.400     0.500     0.600  
Major        0.010   0.015   0.020   0.025   0.150   0.220     0.310     0.600     0.800     1.000  
 
 
The categories for Deviation from Requirement in Table 2 are defined as follows: 
 
Minor – The intended effectiveness of the requirement remains generally intact (e.g., while the 

requirement was not met, there is general intent by the discharger to follow the 
requirement).  

 
Moderate – The intended effectiveness of the requirement has been partially compromised 

(e.g., the requirement was not met, and the effectiveness of the requirement is only 
partially achieved). 

 
Major – The requirement has been rendered ineffective (e.g., discharger disregards the 

requirement, and/or the requirement is rendered ineffective in its essential functions). 
 
For requirements with more than one part, the Water Boards shall consider the extent of the 
violation in terms of the adverse impact on the effectiveness of the most significant requirement. 
 
The Water Boards shall apply the above per day factor to the maximum per day amounts 
allowed under statute for the violations involved.  Where allowed by code, both the per gallon 
and the per day amounts should be determined and added together.  This becomes the initial 
amount of the ACL for the discharge violations. 
 
STEP 3 - Per Day Assessments for Non-Discharge Violations 
 
The Water Boards shall calculate an initial liability factor for each non-discharge violation, 
considering Potential for Harm and the extent of deviation from applicable requirements.  These 
violations include, but are not limited to, the failure to conduct routine monitoring and reporting, 
the failure to provide required information, and the failure to prepare required plans.  While 
these violations may not directly or immediately impact beneficial uses, they harm or undermine 
the regulatory program.  The Water Boards shall use the matrix set forth below to determine the 
initial liability factor for each violation.  The per day assessment would then be the Per Day 
Factor multiplied by the maximum per day amount allowed under the California Water Code.  
For multiple day violations, please refer to the Adjustment Factors in Step 4, below. 
 
Table 3 shall be used to determine the initial penalty factor for a violation.  The Water Boards 
should select a penalty factor from the range provided in the matrix cell that corresponds to the 
appropriate Potential for Harm and the Deviation from Requirement categories.  The numbers in 
parenthesis in each cell of the matrix are the midpoints of the range. 
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TABLE 3 - Per Day Factor  

 Potential for Harm 
Deviation from Requirement Minor Moderate Major 

0.1 0.2 0.3 
(0.15)                                                                                                                                     (0.25) (0.35) 

Minor 

0.2 0.3 0.4 
0.2 0.3 0.4 

(0.25) (0.35) (0.55) 
Moderate 

0.3 0.4 0.7 
0.3 0.4 0.7 

(0.35) (0.55) (0.85) 
Major 

0.4 0.7 1 
 
The categories for Potential for Harm in Table 3 are: 
 
Minor – The characteristics of the violation present a minor threat to beneficial uses, and/or the 

circumstances of the violation indicate a minor potential for harm. 
 
Moderate – The characteristics of the violation present a substantial threat to beneficial uses, 

and/or the circumstances of the violation indicate a substantial potential for harm.  Most 
incidents would be considered to present a moderate potential for harm. 

 
Major –The characteristics of the violation present a particularly egregious threat to beneficial 

uses, and/or the circumstances of the violation indicate a very high potential for harm.  
Additionally, non-discharge violations involving particularly sensitive habitats should be 
considered major. 

 
The categories for Deviation from Requirement in Table 3 are: 
 
Minor – The intended effectiveness of the requirement remains generally intact (e.g., while the 

requirement was not met, there is general intent by the discharger to follow the 
requirement).  

 
Moderate – The intended effectiveness of the requirement has been partially compromised 

(e.g., the requirement was not met, and the effectiveness of the requirement is only 
partially achieved). 

 
Major – The requirement has been rendered ineffective (e.g., discharger disregards the 

requirement, and/or the requirement is rendered ineffective in its essential functions). 
 
For requirements with more than one part, the Water Boards shall consider the extent of the 
violation in terms of the adverse impact on the effectiveness of the most significant requirement. 
 
For any given requirement, the Deviation from Requirements may vary.  For example, if a facility 
does not have a required response plan or has not submitted a required monitoring report, the 
deviation would be major.  If a facility has a prepared a required plan or submitted the required 
monitoring report, but significant elements are omitted or missing, the deviation would be 
moderate.  If a facility has a required plan or submitted the required monitoring report with only 
minor elements missing, the deviation would be minor. 
 

19-149



 

Page 17 

STEP 4 – Adjustment Factors 
 
Violator’s Conduct Factors 

 
There are three additional factors that should be considered for modification of the amount of 
the initial liability:  the violator’s culpability, the violator’s efforts to cleanup or cooperate with 
regulatory authorities after the violation, and the violator’s compliance history.  Not all factors will 
apply in every liability assessment. 
 

TABLE 4 – Violator’s Conduct Factors 

Factor Adjustment 

Culpability Discharger’s degree of culpability regarding the violation.  
Higher liabilities should result from intentional or negligent 
violations than for accidental, non-negligent violations.  A 
first step is to identify any performance standards (or, in 
their absence, prevailing industry practices) in the context 
of the violation.  The test is what a reasonable and prudent 
person would have done or not done under similar 
circumstances. 
Adjustment should result in a multiplier between 0.5 to 1.5, 
with the lower multiplier for accidental incidents, and higher 
multiplier for intentional or negligent behavior. 

Cleanup and 
Cooperation  

Extent to which the discharger voluntarily cooperated in 
returning to compliance and correcting environmental 
damage, including any voluntary cleanup efforts 
undertaken.  Adjustment should result in a multiplier 
between 0.75 to 1.5, with the lower multiplier where there is 
a high degree of cleanup and cooperation, and higher 
multiplier where this is absent. 

History of Violations  Prior history of violations.  Where there is a history of 
repeat violations, a minimum multiplier of 1.1 should be 
used to reflect this. 

 
After each of the above factors is considered for the violations involved, the applicable factor 
should be multiplied by the proposed amount for each violation to determine the revised amount 
for that violation. 
 
Multiple Violations Resulting From the Same Incident 
 
By statute, certain situations that involve multiple violations are treated as a single violation per 
day, such as a single operational upset that leads to simultaneous violations of more than one 
pollutant parameter.  (Water Code § 13385, sub. (f)(1).)  For situations not addressed by 
statute, a single base liability amount can also be assessed for multiple violations at the 
discretion of the Water Boards, under the following circumstances: 
 

a. The facility has violated the same requirement at one or more locations within the 
facility; 

 
b. A single operational upset where violations occur on multiple days; 

 
c. The violation continues for more than one day;  
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d. When violations are not independent of one another or are not substantially 

distinguishable.  For such violations, the Water Boards may consider the extent of 
the violation in terms of the most egregious violation;  

 
e. A single act may violate multiple requirements, and therefore constitute multiple 

violations.  For example, a construction dewatering discharge to a dewatering basin 
located on a gravel bar next to stream may violate a requirement that mandates the 
use of best management practices (BMPs) for sediment and turbidity control, a 
requirement prohibiting the discharge of soil silt or other organic matter to waters of 
the State, and a requirement that temporary sedimentation basins be located at least 
100 feet from a stream channel.  Such an act would constitute three distinct 
violations that may be addressed with a single base liability amount. 

 
If the violations do not fit the above categories, each instance of the same violation shall be 
calculated as a separate violation. 
 
Except where statutorily required, multiple violations shall not be grouped and considered as a 
single base liability amount when those multiple violations each result in a distinguishable 
economic benefit to the violator. 
 
Multiple Day Violations 
 
For violations that are assessed a civil liability on a per day basis, the initial liability amount 
should be assessed for each day up to thirty (30) days.  For violations that last more than thirty 
(30) days, the daily assessment can be less than the calculated daily assessment, provided that 
it is no less than the per day economic benefit, if any, resulting from the violation.  For these 
cases, the Water Board must make express findings that the violation:  
 

a. Is not causing daily detrimental impacts to the environment or the regulatory 
program; 

 
b. Results in no economic benefit from the illegal conduct that can be measured on a 

daily basis; or, 
 

c. Occurred without the knowledge or control of the violator, who therefore did not take 
action to mitigate or eliminate the violation. 

 
If one of the above findings is made, an alternate approach to penalty calculation for multiple 
day violations may be used.  In these cases, the liability shall not be less than an amount that is 
calculated based on an assessment of the initial Total Base Liability Amount for the first day of 
the violation, plus an assessment for each five day period of violation until the 30th day, plus an 
assessment for each thirty (30) days of violation.  For example, a violation lasting sixty-two (62) 
days would accrue a total of 8 day’s worth of violations, based on a per day assessment for day 
1, 5, 10, 15, 20, 25,  30, and 60.  Similarly, a violation lasting ninety-nine (99) days would accrue 
a total of 9 day’s worth of violations, based on a per day assessment for day 1, 5, 10, 15, 20, 25, 
30, 60, and 90. 
 
STEP 5 – Determination of Total Base Liability Amount 
 
The Total Base Liability Amount will be determined by adding the amounts above for each 
violation, though this may be adjusted for multiple day violations as noted above.  Depending on 
the statute controlling the liability assessment for a violation, the liability can be assessed as 
either a per day penalty, a per gallon penalty, or both. 
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STEP 6 – Ability to Pay and Ability to Continue in Business 
 
If the Water Boards have sufficient financial information necessary to assess the violator’s ability 
to pay the Total Base Liability Amount or to assess the effect of the Total Base Liability Amount 
on the violators ability to continue in business, the Total Base Liability Amount may be adjusted 
to address the ability to pay or to continue in business. 
 
The ability of a discharger to pay an ACL is determined by its revenues and assets.  In most 
cases, it is in the public interest for the discharger to continue in business and bring its 
operations into compliance.  If there is strong evidence that an ACL would result in widespread 
hardship to the service population or undue hardship to the discharger, the amount of the 
assessment may be reduced on the grounds of ability to pay.  For a violation addressed 
pursuant to California Water Code section 13385, the adjustment for ability to pay and ability to 
continue in business can not reduce the liability to less than the economic benefit amount. 
 
If staff anticipates that the discharger’s ability to pay or ability to continue in business will be a 
contested issue in the proceeding, staff should conduct a simple preliminary asset search prior 
to issuing the ACL complaint.  Staff should submit a summary of the results (typically as a 
finding in the Complaint or as part of staff’s initial transmittal of evidence to the discharger), in 
order to put some evidence about these factors into the record for the proceeding and to give 
the discharger an opportunity to submit additional financial evidence if it chooses.  If staff does 
not put any financial evidence into the record initially and the discharger later contests the issue, 
staff may then either choose to rebut any financial evidence submitted by the discharger, or 
submit some financial evidence and provide an opportunity for the discharger to submit its own 
rebuttal evidence.  In some cases, this may necessitate a continuance of the proceeding to 
provide the discharger with a reasonable opportunity to rebut the staff’s evidence. As a general 
practice, in order to maintain the transparency and legitimacy of the Water Boards’ enforcement 
programs, any financial evidence that the discharger chooses to submit in an enforcement 
proceeding will generally be treated as a public record. 
 
STEP 7 – Other Factors As Justice May Require 
 
If the Water Board believes that the amount determined using the above factors is 
inappropriate, the amount may be adjusted under the provision for “other factors as justice may 
require,” but only if express finding are made to justify this.  Examples of circumstances 
warranting an adjustment under this step are: 

 
a. The discharger has provided, or Water Board staff has identified, other pertinent 

information not previously considered that indicates a higher or lower amount is 
justified. 
 

b. A consideration of issues of environmental justice indicates that the amount would 
have a disproportionate impact on a particular disadvantaged group.  
 

c. The calculated amount is entirely disproportionate to assessments for similar 
conduct made in the recent past using the same Enforcement Policy. 

 
Costs of Investigation and Enforcement Adjustment 
 
The costs of investigation and enforcement are “other factors as justice may require”, and 
should be added to the liability amount.  These costs may include the cost of investigating the 
violation, preparing the enforcement action, participating in settlement negotiations, and putting 
on a hearing, including any expert witness expenses.  Such costs are the total costs incurred by 

19-152



 

Page 20 

the Water Boards enforcement or prosecution staff, including legal costs that are reasonably 
attributable to the enforcement action.  Costs include the total financial impact on the staff of the 
Water Board, not just wages, and should include benefits and other indirect overhead costs. 
 
STEP 8 – Economic Benefit 

 
The Economic Benefit Amount shall be estimated for every violation.  Economic benefit is any 
savings or monetary gain derived from the act or omission that constitutes the violation.  In 
cases where the violation occurred because the discharger postponed improvements to a 
treatment system, failed to implement adequate control measures (such as BMPs), or did not 
take other measures needed to prevent the violations, the economic benefit may be substantial.  
Economic benefit should be calculated as follows: 
 

a. Determine those actions required to comply with a permit or order of the Water 
Boards, an enforcement order, or an approved facility plan, or that were necessary in 
the exercise of reasonable care, to prevent a violation of the Water Code.  Needed 
actions may have been such things as capital improvements to the discharger’s 
treatment system, implementation of adequate BMPs, or the introduction of 
procedures to improve management of the treatment system. 

 
b. Determine when and/or how often these actions should have been taken as specified 

in the order or approved facility plan, or as necessary to exercise reasonable care, in 
order to prevent the violation. 

 
c. Estimate the type and cost of these actions.  There are two types of costs that should 

be considered; delayed costs and avoided costs.  Delayed costs include 
expenditures that should have been made sooner (e.g., for capital improvements 
such as plant upgrades and collection system improvements, training, development 
of procedures and practices) but that the discharger is still obligated to perform.  
Avoided costs include expenditures for equipment or services that the discharger 
should have incurred to avoid the incident of noncompliance, but that are no longer 
required.  Avoided costs also include ongoing costs such as needed additional 
staffing from the time determined under step “b” to the present, treatment or disposal 
costs for waste that cannot be cleaned up, and the cost of effective erosion control 
measures that were not implemented as required. 

 
d. Calculate the present value of the economic benefit.  The economic benefit is equal 

to the present value of the avoided costs plus the “interest” on delayed costs.  This 
calculation reflects the fact that the discharger has had the use of the money that 
should have been used to avoid the instance of noncompliance.  This calculation 
should be done using the USEPA’s BEN 2computer program (the most recent 

                                            
2  USEPA developed the BEN model to calculate the economic benefit a violator derives from delaying 
and/or avoiding compliance with environmental statutes.  Funds not spent on environmental compliance 
are available for other profit-making activities or, alternatively, a defendant avoids the costs associated 
with obtaining additional funds for environmental compliance.  BEN calculates the economic benefits 
gained from delaying and avoiding required environmental expenditures such as capital investments, 
one-time non-depreciable expenditures, and annual operation and maintenance costs.   

BEN uses standard financial cash flow and net present value analysis techniques based on generally 
accepted financial principles.  First, BEN calculates the costs of complying on time and of complying late 
adjusted for inflation and tax deductibility.  To compare the on time and delayed compliance costs in a 
common measure, BEN calculates the present value of both streams of costs, or “cash flows,” as of the 
date of initial noncompliance.  BEN derives these values by discounting the annual cash flows at an 
(Continued) 
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version is accessible at 
http://www.waterboards.ca.gov/plnspols/docs/wqplans/benmanual.pdf) unless the 
Water Board determines, or the discharger demonstrates to the satisfaction of the 
Water Board, that, based on case-specific factors, an alternate method is more 
appropriate for a particular situation.  However, in more complex cases, such as 
where the economic benefit may include revenues from continuing production when 
equipment used to treat discharges should have been shut down for repair or 
replacement, the total economic benefit should be determined by experts available 
from the Office of Research Planning and Performance or outside experts retained 
by the enforcement staff. 

 
e. Determine whether the discharger has gained any other economic benefits.  These 

may include income from continuing production when equipment used to treat 
discharges should have been shut down for repair or replacement. 

 
The Water Boards should not adjust the economic benefit for expenditures by the discharger to 
abate the effects of the unauthorized conduct or discharge, or the costs to come into or return to 
compliance.  In fact, the costs of abatement may be a factor that demonstrates the economic 
extent of the harm from the violation and, therefore, may be a factor in upwardly adjusting any 
monetary liability as a benefit from noncompliance.  The discharger’s conduct relating to 
abatement is appropriately considered under “cleanup and cooperation” liability factor. 

The Economic Benefit Amount should be compared to the adjusted Total Base Liability Amount.  
The adjusted Total Base Liability Amount shall be at least 10 percent higher than the Economic 
Benefit Amount so that liabilities are not construed as the cost of doing business and that the 
assessed liability provides a meaningful deterrent to future violations. 
 
STEP 9 – Maximum and Minimum Liability Amounts 
 
For all violations, the statute sets a maximum liability amount that may be assessed for each 
violation.  For some violations, the statute also requires the assessment of a liability at no less 
than a specified amount.  The maximum and minimum amounts for each violation must be 
determined for comparison to the amounts being proposed, and shall be described in any ACL 
complaint and in any order imposing liability.  Where the amount proposed for a particular 
violation exceeds to statutory maximum, the amount must be reduced to that maximum.  
Similarly, the minimum statutory amount may require raising the amount being proposed unless 
there is a specific provision that allows assessment below the minimum.  In such cases, the 
reasons for assigning a liability amount below this minimum must be documented in the 
resolution adopting the ACL. 
 
STEP 10 – Final Liability Amount 
 
The final liability amount consists of the added amounts for each violation, with any allowed 
adjustments, provided the amounts are within the statutory minimum and maximum amounts.   
 
The administrative record must reflect how the Water Board arrived at the final liability amount.  
In particular, where adjustments are made to the initial amount proposed in the ACL complaint, 
the record should clearly reflect the Water Board’s considerations, as the staff report or 
complaint may not reflect those considerations, or for any adjustments that are made at hearing 

______________________________ 
average of the cost of capital throughout this time period.  BEN can then subtract the delayed-case 
present value from the on-time-case present value to determine the initial economic benefit as of the 
noncompliance date.  Finally, BEN compounds this initial economic benefit forward to the penalty 
payment date at the same cost of capital to determine the final economic benefit of noncompliance. 
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that are different from those recommended in the ACL complaint or that further support the final 
liability amount in the administrative civil liability order. 
 
B. Settlement Considerations 
 
The liabilities resulting from the above methodology are for adoption by the Water Boards after 
formal administrative proceedings.  The calculated liabilities may be adjusted as a result of 
settlement negotiations with a violator.  It is not the goal of the Enforcement Policy to address 
the full range of considerations that should be entertained as part of a settlement.  It is 
appropriate to adjust the administrative civil liabilities calculated pursuant to the methodology in 
consideration of hearing and/or litigation risks including: equitable factors, mitigating 
circumstances, evidentiary issues, or other weaknesses in the enforcement action that the 
prosecution reasonably believes may adversely affect the team’s ability to obtain the calculated 
liability from the administrative hearing body.  Ordinarily, these factors will not be fully known 
until after the issuance of an administrative civil liability complaint or through pre-filing 
settlement negotiations with an alleged violator.  These factors shall be generally identified in 
any settlement of an administrative civil liability that seeks approval by a Water Board or its 
designated representative. 
 
Factors that should not affect the amount of the calculated civil liability sought from a violator in 
settlement include, but are not limited to, the following: 
 

1. A general desire to avoid hearing or minimize enforcement costs; 
 

2. A belief that members of a Water Board will not support a proposed liability before that 
Water Board has considered the specific merits of the enforcement case or a similar 
case; 

 
3. A desire to avoid controversial matters; 

 
4. The fact that the initiation of the enforcement action is not as timely as it might have 

been under ideal circumstances (timeliness of the action as it affects the ability to 
present evidence or other timeliness considerations are properly considered); or 

 
5. The fact that a water body affected by the violation is already polluted or impaired. 

 
Except as specifically addressed in this Policy, nothing in this Policy is intended to limit the use 
of Government Code 11415.60 
 
C. Other Administrative Civil Liability Settlement Components 
 
In addition to a reduction of administrative civil liabilities, a settlement can result in the 
permanent suspension of a portion of the liability in exchange for the performance of a 
Supplemental Environmental Project (see the State Water Board’s Water Quality Control Policy 
on Supplemental Environmental Projects) or an Enhanced Compliance Action (see Section IX). 
 
As far as the scope of the settlement is involved, the settlement resolves only the claims that 
are made or could have been made based on the specific facts alleged in the ACL complaint.  A 
settlement shall never include the release of any unknown claims or a waiver of rights under 
Civil Code section 1542. 
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 California Regional Water Quality Control Board 
Lahontan Region  

 
HEARING PROCEDURES 

CONSIDERATION OF ISSUANCE OF AN  
ADMINISTRATIVE CIVIL LIABILITY  

TO 
 

NORTH TAHOE PUBLIC UTILITY DISTRICT 
PLACER COUNTY 

 
HEARING SCHEDULED FOR JULY 11 - 12, 2012 

______________________________________________________________________ 
 

IMPORTANT 
 
Please read these hearing procedures carefully.  Failure to comply with the 
deadlines and other requirements contained herein may result in the exclusion of 
your documents and/or testimony. 
 
A. The California Regional Water Quality Control Board, Lahontan Region (Water 

Board) must receive the following no later than 5:00 p.m. on Friday, May 4, 
2012: 

 1.  Requests from persons requesting designated party status. 
2. Objections to these hearing procedures. 

 
B. The Water Board must receive submission of evidence, testimony and witness 

list from the Prosecution Team no later than 5:00 p.m. on Monday, May 7, 2012. 
 
C. The Water Board must receive written objections to requests for designated 

party status no later than 5:00 p.m. on Wednesday, May 16, 2012. 
 
D. The Water Board must receive submission of evidence, testimony and witness 

lists from designated parties other than the Prosecution Team no later that 
5:00 p.m. on Wednesday, June 6, 2012.  

 
E. The Water Board must receive written requests from designated parties or 

interested persons for additional time for presentation at the hearing no later 
than 5:00 p.m. on Friday, June 8, 2012. 

 
F. The Water Board must receive the following submittals no later than 5:00 p.m. 

on Wednesday, June 20, 2012: 
1. Written non-evidentiary policy statements from interested persons. 
2. Written evidentiary objections (if any) to evidence or testimony submitted 

from all of the designated parties.  
3. Written rebuttal evidence or testimony from all designated parties. 
 

G. The Water Board must receive written evidentiary objections (if any) to rebuttal 
evidence or testimony submitted from all of the designated parties pursuant to 
F.3. above no later than 5:00 p.m. on Friday, June 29, 2012. 

______________________________________________________________________ 
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Background 
 
On April 16, 2012, the Assistant Executive Officer for the Water Board issued an 
Administrative Civil Liability Complaint (Complaint) pursuant to California Water Code 
section 13323 to the North Tahoe Public Utility District, referred to as the Discharger. 
The Complaint alleges that the Discharger violated Water Code section 13385, 
subdivision (a) due to a sanitary sewer system overflow that occurred on December 19, 
2010. The Complaint indicates that the alleged violations are subject to administrative 
civil liability pursuant to Water Code section 13385, subdivision (c) and proposes that 
administrative civil liability in the amount of $232,100 be imposed. A hearing on the 
Complaint is currently scheduled to be held before the Water Board during its  
July 11-12, 2012 meeting in South Lake Tahoe, CA. 
 
Purpose of Hearing 
 
The purpose of the hearing is to consider relevant evidence and testimony regarding the 
Complaint.  At the hearing, the Water Board will consider whether to adopt an 
administrative civil liability order assessing the proposed liability, or a higher or lower 
liability or to reject the proposed liability. The public hearing on July 11 -12, 2012 will 
commence at a time and location as announced in the Water Board meeting agenda.  
An agenda for the meeting will be available on the Water Board’s web page at 
http://www.waterboards.ca.gov/lahontan/ no later than June 22, 2012. 
 
Hearing Procedures 
 
The hearing will be conducted in accordance with these hearing procedures or as they 
may be amended.  A copy of the general procedures governing adjudicatory hearings 
before the Water Board may be found at Title 23 of the California Code of Regulations, 
section 648 et seq., and is available at http://www.waterboards.ca.gov or upon request.  
In accordance with California Code of Regulations, title 23, section 648, subdivision (d), 
any procedure not provided by these Hearing Procedures is deemed waived.  Chapter 5 
of the Administrative Procedures Act (commencing with section 11500 of the 
Government Code) does not apply to this hearing, except as provided in these Hearing 
Procedures and the California Code of Regulations, title 23, section 648 subdivision (b).     
 
The Water Board’s Advisory Team must receive any objections to these hearing 
procedures no later than 5:00 p.m. on Friday, May 4, 2012 or they will be considered 
waived.   
 
Hearing Participants 
 
Participants in this proceeding are designated as either “parties” or “interested persons.”  
Designated parties to the hearing may present evidence and cross-examine witnesses 
and are subject to cross-examination.  Interested persons may present non-evidentiary 
policy statements, but may not cross-examine witnesses and are not subject to cross-
examination. Both designated parties and interested persons may be asked to respond 
to clarifying questions from the Water Board, staff or others, at the discretion of the 
Water Board. 
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The following participants are hereby designated as parties in this proceeding: 
 

(1) Water Board Prosecution Team 
(2) North Tahoe Public Utility District 
 

Requesting Designated Party Status 
 
Persons who wish to participate in the hearing as a designated party must request party 
status by submitting a request in writing (with copies to the existing designated parties) 
no later than 5:00 p.m. on Friday, May 4, 2012 to Harold Singer, Water Board 
Executive Officer and one copy to Kimberly Niemeyer, Advisory Team counsel, at the 
addresses provided below. The request shall include an explanation of the basis for 
status as a designated party (e.g., how the issues to be addressed in the hearing and 
the potential actions by the Water Board affect the person), the contact information 
required of designated parties as provided below, and a statement explaining why the 
party or parties designated above do not adequately represent the person’s interest.  
Any opposition to the request must be submitted no later than 5:00 p.m. on 
Wednesday, May 16, 2012.   
 
Primary Contacts 
 
For the Water Board (Advisory Team): 
Originals and specified number of copies 
of all documents to: 

And one copy to:  

Harold J. Singer 
Executive Officer  
Regional Water Quality Control Board, 
Lahontan Region  
2501 Lake Tahoe Boulevard  
South Lake Tahoe, CA 96150  
hsinger@waterboards.ca.gov 
Phone (530) 542-5412 
Fax (530) 544-2271 

Kimberly Niemeyer 
Staff Counsel  
State Water Resources Control Board,  
Office of Chief Counsel  
1001 I Street  
Sacramento, CA 95814  
kniemeyer@waterboards.ca.gov 
Phone (916) 341-5547 
Fax (916) 341-5199  

 
For Water Board Staff (Prosecution Team): 
One copy of all documents to both:  

Lauri Kemper 
Assistant Executive Officer 
Regional Water Quality Control Board, 
Lahontan Region  
2501 Lake Tahoe Boulevard  
South Lake Tahoe, CA 96150  
lkemper@waterboards.ca.gov 
Phone (530) 542-5436 
Fax (530) 544-2271 

Andrew Tauriainen 
Senior Staff Counsel  
State Water Resources Control Board,  
Office of Enforcement  
1001 I Street  
Sacramento, CA 95814  
atauriainen@waterboards.ca.gov 
Phone (916) 341-5445 
Fax (916) 341-5272 
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For: North Tahoe Public Utility District 
One copy of all documents to both: 

Paul Schultz 
North Tahoe Public Utility District 
P.O. Box 139 
Tahoe Vista, CA  96148 
PSchultz@ntpud.org 
 

Neil Eskind, Esq. 
P.O. Drawer Z 
Tahoe City, CA  96145-1906 
eskind@tahoecity.com 

 
Separation of Functions 
 
To help ensure the fairness and impartiality of this proceeding, the functions of those 
who will act in a prosecutorial role by presenting evidence for consideration by the Water 
Board (Prosecution Team) have been separated from those who will provide advice to 
the Water Board (Advisory Team). Members of the Advisory Team are:  Harold Singer, 
Executive Officer, Doug Smith, Supervising Engineering Geologist; and Kimberly 
Niemeyer, Staff Counsel. Members of the Prosecution Team are: Lauri Kemper, 
Assistant Executive Officer; Chuck Curtis, Manager, Regulatory Compliance Division; 
Scott Ferguson, Senior Water Resources Control Engineer; Eric Taxer, Water 
Resources Control Engineer; and Andrew Tauriainen, Senior Staff Counsel, State Water 
Resource Control Board, Office of Enforcement. Any members of the Advisory Team 
who normally supervise any members of the Prosecution Team are not acting as their 
supervisors in this proceeding, and vice versa. Members of the Prosecution Team may 
have acted as advisors to the Water Board in other, unrelated matters, but they are not 
advising the Water Board in this proceeding. Members of the Prosecution Team have 
not had any ex parte communications with the members of the Water Board or the 
Advisory Team regarding this proceeding.   
 
Ex Parte Communications 
 
The designated parties and interested persons are forbidden from engaging in ex parte 
communications regarding this matter with members of the Advisory Team or members 
of the Water Board.  An ex parte contact is any written or verbal communication 
pertaining to the investigation, preparation or prosecution of this matter between a 
member of a designated party or interested person on the one hand, and a Water Board 
member or an Advisory Team member on the other hand, unless the communication is 
copied to all other designated parties (if written) or made in a manner open to all other 
designated parties (if verbal).  Communications regarding non-controversial procedural 
matters are not ex parte contacts and are not restricted.  Communications among one or 
more designated parties and interested persons themselves are not ex parte contacts.   
 
Hearing Time Limits 
 
To ensure that all participants have an opportunity to participate in the hearing, the 
following time limits shall apply: each designated party shall have a combined one hour 
to present evidence, cross-examine witnesses, and provide a closing statement; and 
each interested person shall have five (5) minutes to present a non-evidentiary policy 
statement.  Participants with similar interests or comments are requested to make joint 
presentations, and participants are requested to avoid redundant comments.   
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Participants who would like additional time must submit their request to the Advisory 
Team no later than 5:00 p.m. on Friday, June 8, 2012.  Additional time may be 
provided at the discretion of the Advisory Team (prior to the hearing) or the Water Board 
Chair (at the hearing) upon a showing that additional time is necessary. 
 
Evidence, Exhibits and Policy Statements 
 
The following information must be submitted in advance of the hearing:  
 
1. All written evidence and exhibits that the designated party would like the Water 

Board to consider.  Evidence and exhibits already in the public files of the Water 
Board may be submitted by reference as long as the exhibits and their location 
are clearly identified in accordance with California Code of Regulations, title 23, 
section 648.3. 

2. All legal and technical arguments or analysis. 
3. The name of each witness, if any, whom the designated party intends to call at 

the hearing, the subject of each witness’ proposed testimony, and the estimated 
time required by each witness to present direct testimony. 

4. The qualifications of each expert witness, if any. 
 
The Prosecution Team shall submit an original, 15 hard copies and one electronic copy 
of the information to Harold Singer, Water Board Executive Officer, one copy to Kimberly 
Niemeyer, Staff Counsel, and hard copies to the other designated parties as listed in the 
section above specifying primary contacts no later than 5:00 p.m. on Monday, May 7, 
2012.  This information (if less than 10 total pages, no color copies, pages must be 8½  x 
11 inches in size and total size must be less than 10 megabytes) may be submitted to 
both the Advisory Team and the other parties via email or by facsimile.  
 
The remaining designated parties shall submit an original, 15 hard copies and one 
electronic copy of the information to Harold Singer, Water Board Executive Officer, one 
copy to Kimberly Niemeyer, Staff Counsel, and hard copies to the other designated 
parties as listed in the section above specifying primary contacts no later than 5:00 
p.m. on Wednesday, June 6, 2012. This information (if less than 10 total pages, no 
color copies, pages must be 8½  x 11 inches in size and total size must be less than 10 
megabytes) may be submitted to both the Advisory Team and the other parties via email 
or by facsimile. 
 
All designated parties have the opportunity to submit rebuttal evidence or testimony. 
This material shall be submitted no later than 5:00 p.m. on Wednesday, June 20, 
2012. The original, 15 hard copies and one electronic copy of the material must be 
submitted to Harold Singer, Water Board Executive Officer, one copy to Kimberly 
Niemeyer, Staff Counsel, and hard copies to the other designated parties as listed in the 
section above specifying primary contacts. This information (if less than 10 total pages, 
no color copies, pages must be 8½  x 11 inches in size and total size must be less than 
10 megabytes) may be submitted to both the Advisory Team and the other parties via 
email or by facsimile. 
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Interested persons who would like to submit written non-evidentiary policy statements 
are encouraged to submit them to the Advisory Team as early as possible, but no later 
than 5:00 p.m. on Wednesday, June 20, 2012. This information (if less than 10 total 
pages, no color copies, pages must be 8½  x 11 inches in size and total size must be 
less than 10 megabytes) may be submitted to both the Advisory Team and the other 
parties via email or by facsimile. Interested persons do not need to submit written 
comments in order to speak at the hearing. 
 
In accordance with Title 23, California Code of Regulations, section 648.4, the Water 
Board endeavors to avoid surprise testimony or evidence.  Absent a showing of good 
cause and lack of prejudice to the parties, the Water Board may exclude evidence and 
testimony that is not submitted in accordance with this hearing procedure.  Excluded 
evidence and testimony will not be considered by the Water Board and will not be 
included in the administrative record for this proceeding.  Power Point and other visual 
presentations may be used at the hearing, but their content may not exceed the scope of 
other submitted written material.  A written and electronic copy of such material that 
Designated Parties or Interested Persons intend to present at the hearing must be 
submitted to the Advisory Team at or before the hearing for inclusion in the 
administrative record.  Additionally, any witness who has submitted written testimony for 
the hearing shall appear at the hearing and affirm that the written testimony is true and 
correct, and shall be available for cross-examination. 
   
Evidentiary Objections 
 
The Water Board Advisory Team (original to Harold Singer, Executive Officer, and one 
copy to Kimberly Niemeyer, Staff Counsel) must receive all written objections to the 
evidence or testimony submitted by any of the Designated Parties no later than 5:00 
p.m. on Wednesday, June 20, 2012. The Water Board Advisory Team (original to 
Harold Singer, Executive Officer, and one copy to Kimberly Niemeyer, Staff Counsel) 
must receive all written objections to the rebuttal evidence or testimony submitted by any 
of the Designated Parties no later than 5:00 p.m. on Friday, June 29, 2012. Any 
objections to evidence, testimony or rebuttal evidence or testimony must also be sent to 
the other designated parties. This information (if less than 10 total pages, no color 
copies, pages must be 8½  x 11 inches in size and total size must be less than 10 
megabytes) may be submitted to both the Advisory Team and the other parties via email 
or by facsimile. The Advisory Team will notify the parties about further action to be taken 
on such objections (if any) and when that action will be taken. 
 
Request for Pre-hearing Conference 
 
A designated party may request that a pre-hearing conference be held before the 
hearing in accordance with Water Code section 13228.15.  A pre-hearing conference 
may address any of the matters described in subdivision (b) of Government Code 
section 11511.5.  Requests must contain a description of the issues proposed to be 
discussed during that conference, and must be submitted to the Advisory Team, with a 
copy to all other designated parties, as early as practicable. 
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