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ORDER NO. R9-2011-0001

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
| SAN DIEGO REGION

IN. RE THE MATTER OF

TENTATIVE CLEANUP AND ABATEMENT

~r N ~ ~ (- ~ ~ -

. DEPOSITION OF DAVID BARKER,

',taiken by the Attorney for NASSCO, commencing at the hour

of 9:04 a.m. on Wednesday, March 2, 2011, at

600 West Broadway, Suite 1800, San Diego, California,

‘before Anne M. Zarkos, RPR, CRR, CSR No. 13095, Certified

'S'.ho'rth_and vReporter in and for the State of California.
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619-236-1234 -
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BY: WILLIAM D. BROWN, ESQ.
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BY: SARAH BRITE EVANS, ESQ.
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THE VIDEOGRAPHER ‘Good morning The time on
the record is 9:04 a.m. Today s date is March 2nd,

2011. My name is Abel Sibrel with Peterson Reporting,

'Video and Litigation Services. The court reporter today

is Anne Zarkos of Peterson Reporting, located at

530 B Street, Suite 350 San Diego, California 92101.

This begins the Videotaped dep05ition of

David Barker, Volume 2 testifying in the matter of

In Re Tentative Cleanup & Abatement Order

~No. R9- 2011 0001; taken at 600 West Broadway, Suite 1800,

San Diego.

Will counseltplease identify.yourselves and
state whom you represent.
| MR. RICHARbSON: Kelly Richardson of Latham &
Watkins for NASSCO.

MS. TRACY: Jill Tracy for SDGSE.

MS. REYNA: Kristin Reyna for the City of

‘San Diego.

MR. DART:.-Matt Dart for BAE.
| MS. WITKOWSKI: dJill Witkowski for San Diego
CoastKeeper and Environmental Health'Coalition |
MS. FITZGERALD?V Leslie Fitzgerald for the:
San Diego Unified Port District
MS. VARCO: Suzanne Varoo for Star & Crescent.:

MR. CARRIGAN: Cris Carrigan for the San Diego

Peterson Reporting, .Video & Litiga‘tion' Services
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Water Board and for the-ﬁitness, Mr. Barker.

_THE VIDEOGRAPHER: Thank you. The court

reporter may now swear in the witness.

Ckkdk
DAVID BARKER?’
_having first been duly sworn, ﬁestified as follqws:w
. kkk | -
FURTHER EXAMINATION

BY MR. RICHARDSON:

Q.  Good morning)zui. Barker.
A. Good morning.
Q. As we were wrapping‘up yesterday, we were

' discussing the technological'feasibility'of the DTR and

CAO, and the econemicifeasibilityienalysis in the DTR and
CcAO. And I have a few follow-up Questions on that.

A Okay. S N i

Q. And to confirm, you are the -- designated as the

Cleanup Team's person”mestfknowledge for both'
technoiogical feasibility and economic feasibility;b

correct?

- A. Yes.
Q. - Yesterday we discussed confined aquatic dispOSal

facilities and near'shore confined disposel facilities.
A. Yes.
Q. And I have a couple questions about the

Peterson Reporting, Vided & Litigation Services
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_ perﬁitting process for those. What would be the agencies

that would be involved-in'approving that process?

| A. | The -- let me takevthe first scenario; which
would be confined a’quatic disposal Afacility. And this
would be a contalnment fac111ty constructed in -

San Diego Bay - And the agenc1es lnvolved let's see,

"would be -- would —-- would be -- break my answer up 1nto.-

two phases. The Phase 1 is construction of the_fac111ty;
The constrﬁction-ofuthe facility would trigger the need

to obtain a 401 Water Quality Certification from the

' San Diego Water Board.

And the agencies invelved in“tnat process would
include the Corps.of Engineers and the resource agencies
as well aa‘the San Diego Water Board. And the
certification would be required as part of the precess_of
obtaininélan Army‘Corps of Engineers 404 permit. |

In this certlflcatlon, the board would llkely

 1ssue that 1n the form of waste dlscharge requlrements

And the reqnlrements would_regulate p0551b1y in the same
set»ef~waste discharge requirements both the -- any
dredging associatedrwith the project as well aa the --
any f£ill that-Would be put.in the baf |

‘And the -- then in’ the next phase of the

'prOJect ‘which would be the --= for the long- term

. regulation of the facility after it was constructed, this

Peterson Reporting, Video & Litigation Services
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would be issued in the form of waste discharge

‘requirements. ‘And as‘paft of that process, a -- a

monitoring program would be established, and the resource
agencies would be consulted and have input into the

board's process for establishing that program.

Q. 'And that's for a confined aquatiévdisposal
facility? | | |
: A. .Yés. .
- Q. »When'you mentioned‘resource ageﬁdies, can fbu

‘define what agencies that would consisﬁ of?

Al Let's see.__On_the state side, it would be the

Califofnia’Department of Fish and Game. And then on the

federal .side, it would include NOAA and U.S. Fish and -—

Fish and Wildlife and the Army -- 6h, excuse me. I guess

the corps -- wéll, they have a resource agency branch
within their agency.' So Army Corps of Engineers.
Q. Would U.S. EPA also be involved?.

A, Potentially,'they>¢0uid be. Althqugh, in the |

board's establishment of‘these facilities.in”the pést,

the EPA has not played a major role.
Q. -Would the State Lands Commissiqn be invblved?

A. There would be a potenti#l for that. But in the

‘past, there -- they have not been.;ctively involved.
Q. The Port of San Diego?
A. Port of San Diego, since it possibly is

‘Peterson Reporting, Video & Litigation Services
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constructed within lands under their jurisdiction might

‘very‘well be_donsulted,and,bé part of the_prdéeés.

Q. What about the California Coastal Commission?

A. I'm just going on paSt expe:ience._ I don't
remeﬁber them being part of the process, thoﬁgh I guess
thereiﬁight'ber——'there -~ there might be involvemenf by

Q. Okay."And-how about‘a»neér:shore confined
disposalbfacility; what agendies wouid be involved in

that process?

A. Near shore confined disposal facility, so
this -- the scenario here would be cdnstruction of a -- a
landfill-on land. The -- the San Diego Water Board would

issue waste discharge requirements for the establishment
of the landfill and the mbnitoring'progﬁam.
Q. And I'm sorry to interrupt, Mr. Baiker, I want

to be‘sure we're talking about the same'near shore

' confined disposal facility. I'm talking about an
'inéwater,facility‘that's constructed where land is

created.

A. Oh, where ‘l'anrd -— |

Q. And ;emember.yésterday YOu'described such a
cifcumstancerinvol§ing*Convair"lag§0n potentially_fqr
this site. | . o |

A. Yes. Okay.

~ Peterson Reporting, Video & Litigation Services
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Q. So that's -- that's what I will refer to today
as a near shore confined disposal facility.

A. Okay. Then I would say the same answer that I

gave on the -- for the first scenario would apply.
Q. Ckay.
A, I might add if the waste is hazardous waste, -

there's a potential for Department of DTSC to get
involved.

Q. Okay. And then in this circumstance where land

is being created in the tidelénds, would there be some

process involved with ¢oastal developmeﬁt?

A. I have no personal experience with that. So

I -- to draw on. So it would be kind of a learning

experience for me. But itfs possible that that would be

so. |
| Q; Okay .
| And you describéd two phase# of the ;~ df the
_'p:ocess. In what oider would the agencies'consider
the -- whetherAﬁo grant permits to develop.a near éhore

confined disposal facility?

A. Which agency would rule f;rstév
Q. Yeah. gi{m trying to understénd just what the
précess flow is,‘v |
| ‘Do some agencies have to act and tﬁen others act

or does everyone act at once?
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. 404 Permit.

A. .That's a very good'qﬁestion. The --YI don't
think all of the agencies act at once. On theki- when
the.Stéte issues its 401 Certification, the State
coordinates that issﬁance with résource agenciés. And
this is issued in advance of the Corps issuing its

-

And while we obtain the édvide of —-- we conéultb

with U.S. Fish and Wildlifey the Corps, and -- Corps of
Engineers. But that's not their final say on the

K projéct; although,<tyPi¢ally; thatfs whén they're issuing

any of their major ¢dn¢erns, so we kind of know what they

are. But I think the Corps also consults with them

‘before it finalizes its decision on the 404 Permit.

Q. Okay. So if I understand correctly, the

.401 Certification process would start first.

A. VYes.
Q. And that would involve the Regional Board, Army
Corps-of Engineers,_U.S._Fish and,Wiidlife service,

Départment of Fish and Game, essentially‘the resource

_ agencies®?

A, ,.fes.

‘~Q; . And once thaf process includes;_thenvthe Aimy
Corps'of Ehgineeis-can'then issue its 404 Permit for
diédée»fill opetations; éérreét? |

A.  Right. Right; yes.
Peterson Reporting, Video & Litigation Servicés .,
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Q. And then presumably at some point after-that
there would have to be some coastal development process
w1th the agencies that regulate coastal development
correct?

A. I have no personal experience with that process.
So I can;t really giveiyou an accurate answer.

Q.t Okay . |

A. And then again, what we just talked abont was

the 401-Certification. And then there is yet another

permlttlng process for the -- for after the -- to

'regulate the facility after lt's constructed
’Q. Is that permlttlng process done in advance of --

~of the dlsposal of the contaminated sedlment in the bay?

‘,A’ Yeah. Typically, it would be in advance, yes.
Q. Okay. And that's the WDR —-
'A;' Yes. . |
Q.' -— process youidescribed.
:A. Yes;CVYes; B
0. WDR stands for?

Al Waste discharge'requirements under the

'California Water Code.

Q. Okay. So if I'm understanding correct, that's
the permlt that allows the sediment to be placed in
the -=- in the bay°

A. Yeah.
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Q. Andvrequires the.loggfterm monitoring'associated
with it? | '
A. Yee. Right, yes.
THE COUkT.REPORTER:V Sir --
MR. RICHARDSON: Do yoﬁjknowf-— I'm‘sorry.
THE COURT REPORTER: Try to wait until he's
flnlshed before you answer. o
THE WITNESS: Okay.
' THE COURT REPORTER: Thank you.
BY MR RICHARDSON | |

Q. Do you know roughly how long that permlttlng

process would take?

A, It -- I'm thinking back to Convair Lagoon. Ahd
I don't remember it as being a.lenéthy-permitting
proCees. It was falrly stralghtforward 51nce the cleanup
leﬁeis had’ already been set by_the board. There wasn't a
lot of controvetsy‘associated with it. -Se I woﬁld say it
was a six-month precess, sbmething liketthat.- Maybe
less{ _ “ v‘ : | |

:Q. OkAYL "And so " how long typlcally does it take to
issue a 401 Cert° ‘ '

A. ’They ean be issued very.qﬁickly.' I would -- I
mean; there's some statutory deadlines 1nvolved in that
like a 21 day publlc notice perlod I'm‘guess1ng

two months, somethlng like that.
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Q. Two months at best; right?

'A; Right.

Q. So £hereﬁs an application process?
A es. -

Q. The Regional Board staff reviews'the

application.'
A. Right.

. Q. Regional Board staff thenvdevelops the.

conditions under which they deem it to meét 401 of the

Clean Water Act? .

A. Right. And -- and then they issue a
certification. 7 7

Q. And then that's out foi public notice?

A. Yeah. Once the certification -- yeah. 1It's put

in final form, and then it's -- oh.

The'public notice is of the board's intent-to

issue the certification. So this notice is issued

earlier on in the process. Once the staff has decided

the application is domplete and reédy to proceed with
developing the final document, they'll post notice of

that intent on the.boardfs website, and then the -

‘certification is issued.

0. So there's an application?
A. Yes:
Q. ‘The application is reviewed.

Peterson Reporting, Video & Litigation Services

224

09:
09:
09:
09:
09:
09:
0‘9.:
109:
~09:
09:
09‘:
09:

09:

09:
09:

09:

09

0_9':
09:
. 09:

 09:

09

09:

09:

18:
18:
18:
18:
i8:

18:

18

18:
18:
18:
18:
1:8:
18:
118
18:
18:
18:

:18

19

19:
lé':
19:
:19:
‘179:

19:

18
22
22
25
26

28

: 29

29
30
33
34
34
37
41
45
52

55

: 58

:‘O2v

06
09
1.4
17.
18

18



10

11

12

S 13

- 14

15
16
17
18

19

20

21
22
23
24

25

Q.

» 0 p O B O ¥

Yes.
The application is deemed complete.

Yes.

There's public notice.

Yes.

And then there's a public comment period.

‘Right.

And'then there's é‘hearing on the 401 Cert, or

it can be issued by staff.

‘A.

Q
A.
Q

It_cén be issued by the executivé 6fficer,'yesi
Okay.
‘Without a hearing.

That sounds like more than tw0'months to me. Is

that the case?

A.

The -- it's one of these programs where the:

workload is very high. And the staff resources are low.

is and that type 6f,thing. I would: say for this tYpe of

"And it ——-the - juSt depends on how complex the proposal

thing, that might be:optimistic.

Q.

B O ¥ O P

For two months?

‘For two months, yéah.
So maybe on the -- on ﬁhé short end, two ﬁohths.
vea. , , N

On the average?

'Oh, I could -- I'dihave to consult with my sﬁaff
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“to get that. I -- any number I would give would -- I

would just be kind of hazarding a guess.
Q. That's fair. I don't want you to‘guess.
Do you know roughly the maximum amount of time
it would-take to issue a 401 Cert?

A. ‘Well, yeah. Some of the certifications on the

more complicated projects go on for a year or more. As

part of this process, the -- if habitat is destroyed as

' part of construction of whatever the project is, then

there's mitigation required.for that. And there is a lot

of -- can be a lot of back and forth as to what that
mitigation would be.

Q. And so would there be mitigation assoc1ated w1th
the CDF, confined disposal facility, for the site at
Convair Lagoon?f'

.A; . There -- yes/ there could -- that could trigger
the need for: that, yes.

V.QL Wouldn't you view that process as a fairly
complicated process° -

A. Yes. 1It's certainly some controversy assoc1ated
with it. So it could be, yes.

There's ah‘existing‘cap at Convair Lagoon?
- Yesf

And that cap'has'contamination on top of it?

» 0 ¥ O

Yes. Yeah, it does. Although, there's a big --
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been a lot of investigation underway to deal ‘with the

.continned discharges onto the cap. And so that's on the

‘way to getting resolved. But yeah. Currently, there are

contaminants on top of the cap.
Q. Do you know how long it took for the

Regional Board to issue the last 401 Certification for

San Diego Bay?

A. No, I do not. i'm_tryino to —- oh. Yeah.
There was one that we. issued for BAE to conduct dredging
act1v1t1es, maintenance dredglng at thelr 31te And we
did -- had a klnd of-a'exped;ted rev1ewrprocess to try to
meet.BAEfe time frame foi getting that work done. And I
recall it ﬁas‘about a‘two—month p;ocess. |

Q. And did that 401 Certification involve placeﬁent
of contaminated sediment.back in San Diego Bay?

—A. I —- I don't recall. No, T don't think it did,
no. | » |

Q.: Are there any other 401 Certifications currently

- pendlng for San Dlego Bay°

A. I'm -- I -~ I -— I don't know There well could

be, yes.

Q. So after the 401 Cert is issued, then there's a\

404 permittingvprocess?

‘AL Yes.

Q. How long does that process usually take?
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- process for -- there may be a'procéss for coastal

A. I -- I think it follows fairly quickly after the

Staté'issue —% or the board issues its 401 Certification

‘process. But I -- I can't give you any firm time frames

based on -- on my expe:ience. We tend to, once we get

" our work done on the certification, the staff moves on to

their next one, and the corps-does_whétever the corps is
going to do on the project.
©. And do you know, is there a public comment -

period for the 404 Permit?

A. I don't know that; I assume that there probably

is, yes.

Q. Do you know how long the -- that usually takes
to issue a 404 Permit? '
A. No, I do -- do not know.

Q. After the 404 Permit is issued, then'there'sfé_

development permitting, but you're not aware of that; is
Ehat correct? o . - | |
) A. ‘Yes.

Q. Sp'that -- you would not be #waré of how long
that proéess £akes?

A. No. I don'£ havé experiéhce with that. As

I'm -- now that you're mentioning it, I do remember that.

—procéss becoming triggered by fhe Convair Lagoon ?roject,

getting a coastal permit from the Coastal Commission.
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Q. Do you recall the nature of that process?
"A. No. | |

Q. Do you recall the time it took for the

Coastal ComﬁiSSion to rule on that? |

A. No. I don;t know.

’Q. Okay. - |

A. I.don'f’kﬁéw.

Q.  After this coastal developmeﬁt permit,proceés,

then WDRs would be issued for the construction and

"long-termrmoﬂitoring of the CDF; is that correct?

A. Yes.

é. ﬁéﬁ'long does the prégessAusually take?

A. For the'Waste discharge réﬁuirements, the
précess'—f well, with the two —- kwo projects that haﬁe

been conétructéd'so'fAr, I’remember it being not a
1en§th -r‘being a‘fairly‘quick_proéess.} And by qﬁiék;'I
wéuld séy,oncevthe domélete apﬁlication Qas turned in --
'and_this - tﬁistwguid ihclﬁde Any}documentatiéﬁ'fof

compliance with CEQA ~-- that the board drafted the

_requiﬁemeﬁtsband'got them adopted within a three to

four—month period.
Q. Okay . Sé if I understand co:fectly,for the WDR
pr6¢ess, théié would beran.apg;ication first? | |
A, Yes:‘ | |

Q.  The Regional Board staff would review that
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application.

A. Yes.

Q. When the'Regional Board staff-qoncludes_that the

application is deemed complete, it would be out for
public notice?
A. Yes.

Q. After the public notice period, the

' Regional Board's executive officer or the Regional Board

will issue a final WDR' correct?
A; The waste discharge requlrements can only be
issued by the board members themselves at their regularly

echeduled public hearings, yeah.

Q. So there would be an adjudicatory --
A. Yes.
Q. C—— heering on the-WDRs?-

A. The draff WDRs, yes.

Q. .. And then if approved_by the board, they would be

final®?
"A. 'Thaﬁ's cqxrecf.
Q. You mentioned the CEQA érocess. {
A. -fee, | |
Q. At somelpoint in the prOCeee, I guess CEQA may

‘be triggered? -

A. Yes. When the State issues waste diseharge

requirements under, I think it's Water Code Section 13261
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or somewhere in that v1c1n1ty, that action trlggers -

the board needs to certlfy compllance with the

requirements of CEQA in adoptlng the permit.

Q. And does CEQA have statutorlly mandated publlc
review periods? | |

A. Yes,‘it does

Q. Do you'know Mr Barker, whether any of these
stages of the permlttlng process are subject to challenge
by 1nterested part1es°

A. I think any of the stages.x The typlcal stage

that is done is where -~ where the board has drafted
waste discharge reqnirements that are proposed for board

adoption. And then we circulate them for review and --

and set a period for interested persons to submit
comments; ‘ |

Q. - And if interested persons are not happy with the
result at the RegionailBoard they haVé'an opportunity to
appeal that decision to the State Board is that'correct?

A That is correct yes.

Q. And 1f they don't like the declSlon out of the

State Board, they have the opportunlty to appeal to a
judge; correct? | -

A. That'is'correct.

Q.-v Do-yourhave any»exoerience permitting a confined

disposal_facility in San Diego Bay?
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A. Yes. The ConvéirbLagoon and the Campbell
facility.
Q. My understanding is that both of those are

confined aquatic disposal facilities --

'A. Okay.

Q. ,—— as compared‘té a near.shqre confined disposal
.facility._ | :

A. Okay.

Q. So 'Iim - ‘Sorry.._

So I'm asking'specifically,‘dé'you have any>

experiénce permitting a near shore confined disposal

facility?
 Aa. For the type that you've described, no, I do
not. -
Q. If avconfined aquatic disposal facility or a

near shore»confined‘disposal facility are selected for
appropriate repoéitory'from the contaminated sediments

from the NASSCO‘site,,would diédging be alldwed to occur

- at NASSCO until this permitting process is complete?

A. There‘s a -- there's a possibility that could be
done where the material is dredged and stagedlat somé
iocation aﬁd stockpiledrfor‘disposal} Although, the
éreation of that stockpile, where the_stodkpileiexceeded

a certaih‘number‘of days, might trigger itself the need
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to obtain weste dischafge requirements for that. There
is -- I'll just Stop there.

. Q. For confined dlsposal facilities or confined
aquatic disposal facilities, are sediments typically
staged before they're placed into those units?

A. The two sites for -- for the aquatic diSposal-

facility, my experience with that was the -- the

sediments were not dredged out of the bey and stockpiled'
on land. They were —-- there was some dredging involved,
but it was,mostly to coﬂcentrate the material‘that would
be contained within the cap. And so I don't -- don'f
remember any staging involved withAthose. |

Q. Has a location for staging been identifiedvin:
the shipyard matter? |

A.'. Not as yet, no.

» Q. ‘ Excuse me.
'If the permifting §rocess that we described

prev1ously is implemented for a conflned dlsposal

fac111ty, 1sn't there a reasonable 11ke11hood that that

would delay the actual dredglng of the shlpyard?

| A, It could -
Q. | Would you agree that it's llkely°
7 1A. I would -- there's certainly a potentlal for'
thet; as best I could speculate. It -- it would be

highly dependent on how quickly various parties came into
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égreement and how quickly people really wanted to move on
it.
Q;- Wouid it also depend on what other interested

persons'such as the public would view?

" A. Yes.
Q. Maybe neighboring landowners? .
AJ‘ :fes. | o |
Q. :After the construétion of the confined dispoéal

fécility, what agency would havevland use authority over
that? |

MR.‘CARRIGAN: Végué. .Go ahead; You/can”anSWer
if yoﬁ unde:étand the questioh.i

THE WITNESS: Yes. Tﬁe board's waste diéchargg
requirements éould have festrictiéns on types of laﬁd'use

activities at the site. And so I have some experience

with that.

The -- you were -- the question was, what type

Qf land use restrictions might there be?

BY MR. RICHARDSON:

Q. It's actually who would have the authority over

"the land use.

MR. CARRIGAN: Calls for a'legal cdndlusion.'
You can answer if you know.
THE WITNESS: You know, if the facility is

constructed on lands under the jurisdiction of the

_ Peterson Reéporting, Video & Litigation Services
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Port DiSfrict, certainly they would have jurisdiction.’

And_thét's about -- I don't have,anything‘to add to that.

BY MR. RICHARDSON:

Q. Okay . »SO'if I understand cdr;ectly, the -- the

Regional Board.staff would have some type of restrictions

on the use of:——
A. The was#e discharge requiréments couid - coﬁld
have some restrictiohs,‘Yésb | | |
MR. CARRIGAN: Let him finish hié question
before Youvanswer.  Just.és aiformality,
iﬁE WITNESS: Okay .
MR. CARRIGAN: Okay .
BY MR. RICHARDSON: |
Q. And so the Port District or whatevef entityvhas

control over the land use may also have restrictions;

‘correct?"

‘a. ~Yes. Or -—yes. As I'm speaking,‘another

agency could be the State Lands Commiésion if it's

constructed on lands ultimately owned'by the Staté7>
And -- Yeah.” | B
»-Q. So ﬁhere may bebsoﬁe proce#s with the State
Lahds'Commission to get approval ﬁqfconstruct»the -
- A. Yes, possibly so,bb
Q.  You meﬁtionea habitat mitigation earlier..“Ié it
common for habita£ mitigation land to be required if a
Peterson Repolrt‘:ir.lg,..Video & Litigation Services
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CDF is selected as the remédy?,

A. Yes. 1It's where habitat is removed from the bay

"as a result of a construction of a project, it's common

to have somé‘typerqf mitigationrfor that -- be part of _

"the process.

Q. So a CDF removes some form of'navigable Water;in
the bay;‘correct?-
A, Yes,'i£ couid, fes, I suppose‘a scenario migﬁt
be where thé containmeht facility_is-exactly on top of
 the other fac;ility.  But it's likely that_this would
probably be bigger ﬁhan that, yeah. | |
Q. So there would be séme'type of offset --
A. Yes. | |
| Q. -- for taking that?
A. Yés._ | |
Q. And then.if there's eelgra§s in>the érea;_there
“may be some offset for‘eelgraSS?‘
 A;  Yes, ﬁhatfs corzect. |
Q. Any other species.mitigation‘thét'might bé
required? | » ‘ -
A. I can't think -- ﬁhink 6f any‘right now. i

think, if I.recall, it was an egldrass type of'mitigation
whéré eelgrass beds Qérewestabliéhed in'anotﬁer part:ofv
the bay to compensate.
' Q. So if I understahd'correctly,vthroughpﬁt this
* Peterson Reporﬁng, Vidéo & Litigatioh Seﬁficﬁes
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permitting process there would be some negotiation

involving the mitigationjthat would be neéeséary -

A.  Yes. »

Q. —;,fdr the creation of a CDF?

A. ers.A

Q. Is there a banking system for cfeditsifor_fhe'_

types of systems that would need to be mitigated?

A. Yes, there is. There are mitigatién banké thaﬁ

have been established where a project proponent as part

of a -- 401 Certification has to mitigate'fbr.iﬁpacts.

And they can purchase mitigation creditS'from these, what

‘are called mitigatién banks, yeah.

Q. Got it. |

aAnd for the fype of mitigation thaf would be
required for a coﬁfined dispos#lffacility in

San Diego an,_are there currently credits AVailable?

A. I'm not aware -- aware ofvany; These are -- the

':ones'-é’the banks I'm awarefof are mostly -- theyfre

inland facilities. And I'm not aware of a San Diego Bay. -

mitigation bénk.
Q. Okay. .

I want to talk:for a minute about the design |

issues regarding a CAD or a CDF.

A. Okay.

Q. Is it correct'that the contaminated sediment

“Peterson Reporting, Video & Litigation Services -
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must be isolated on all sides, top and bottom?

A; It -- the key goal of the project is to separate

' the material from San Diego Bay'waters, basically to --

to separate it from the beneficial uses of San Diego Bay,
to fully contain it. |

Q. Okay.‘ Sb one of the design issues is ensuring
that ﬁhe —-= theréfs no sea water inﬁrusion;'for example,
into the CDF? |

A. Yes. That —-- Ehatv—- that could be a

consideration, yes.

Q. vWell, if there is sea water intrusion into the

CDF contaminated sediments, there would be potential

reiease; correct?

A. Potential féleases, yes;

Q. So I would fhink'i£AWOuld be.very importaﬁt to
ensure that there's no connecti&ity == S

A. Yes.

Q.  -- between the bay and the»CDF;

A. | Right. Xesii

‘Q.i And;is fh#t_true for gréuhdwater also?

A. I don't femember that comin§ up with groundwater
with the Convair Lagooh cap or t£e1Campbell cap. It was
mostly dealing Qifh'céntéining—the contamihant$ and
separating them from the San Diego Bay marine

environment, yes.
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Q. “ Okay. But if there is groundwater connectivity

'with the contaminated sediments in the CDF, then it would

create a potential'exposure pathway;‘right?

A. Are you referring to connectivity with upland
groundwater sources or -- or...
Q. Correct.

A. ‘Okay. I - yeah,’possibly, there could be a

pathway. A mitigation for that is that the groundwater

‘ albng the bay, except for a small portion in South Bay --

this isnon the upland side -- doesn't have beneficial
useé'aSSigned to it. So it's kind of a.neutral zone ‘in a
way. |

Q. So if there was —- if thére were contaminants

migrating from a CDF into groundwater underneath upland

areas, that would not be a concern to the Regional Board?

A. The concern would -- there might be some concern-

over some type of nnisance cpndition that could develop
from that. But the concern with that scenario wouldn't

be the same as if it was an aCtively used groundWater“

'aquifér for drinking purposes.

But if it's -- égain, thése are gioundwate;
basins that have no béneficial uses éssigned to it. So
typinélly, the boaid's -— on the uplnnd side when there's
disnnaiges that go. into them,vit'é mostly a risk—based

type of cleanup versus insistence on cleaning all the
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. the groundwater?

groundwater up to meet a particular standard. So just

the water quality concerns are less.
B Q. Okay. So if there WQre'releaSés‘from a CDF into
the groundwater in a nonbeneficial use areav;—

A. Yes.

Q. -- would the Regional Board require.sampling'of

A. It's poésible that we ﬁéuld, yeg,

Q. Some type of_fisk evaluation to determine
Qhethér there are sigﬁificant risks assogiated'with'that
ﬁigration? | _

‘A, .It's -- it is possible, yes. And another
séénaxiq might be where there's a_pathwaj to groundwate:,
énd theh that:pathﬁéy'includes, just due to the tidal

fluctuations, where the grouhdwéter moves the

contaminants to some other location type scenario as

well, possibly for re-entry into the bay. So yeah;
Q. 'So on -- on‘balance, it sdunds like a design
criteria>would be trying to ensure that there's not a

groundwater intrusion.

A. Yes. Certainly a consideration of that pathway,

yes, would be incorporated.
Q. | Okay .
And the monitoring that may be :equired for a

CDF, I assume that there would be some type of water
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analysis in the area.
A. Yes. The -- although it might -- it might be
more in the form of sediment monitoring, I think. I --

the primary concerns would be making sure the containment

- facility is not eroding in some manner. And just héving

a monitoring system that could deteét leakage from‘the

facility in some way. Mussel type of monitoring, it

might be considered, sediment monitoring.

Q. So by mussel monitoring, you mean sampling
mussels -- mussel tissué_from mﬁssels that.are collected
at the sight to see if they‘ré:aééumulatiné pollutants?

A. "Well, it's more muésels are sometimes used as
sentential org;nisms, where they'fg ﬁot nécessarilyv
natiﬁe to the site but are transplanted there énd
sﬁspended in the water cqlumn. And then periodically,

say, after three months or something, the,muséels are

‘ collected and the tissues analyzed to see if there's

indication of contaminants in the water column.

Q; For a near shore confined diSéosal facility
where land is being created, would thére be'some
pétential fpr éboveground monito:ihg, fof example, of
vapors or anything else?

A. It's -—— I don't want to say no. It's -=- it's

- possible, yes.

Q. Would another design consideration be the
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_poﬁentialifor settlement over time of materials in the

CDF?
A. Yes, sloughing or where the containment facility
loses its integrity and>form, yes}

Q. So that could possibly be erosion by currents in

the bay?
A. Yes.
d. Erosion by.storm events?
A.  (Nods head.) |
Q. Is that aiso a yes?'
A. Yes. | |
Q. Erosion by veésel wéSh?b
A. Yesé,:Yeah, physical disturbance from veSsel‘A

movement, yes.
Q. Issues related to erosion from sea level rise?

A. I -- no experience with that. But it's

possible, yes.

Q. Has the public responded in any way to the

Regiéna1 Board'on'confinedvaquatic disposal facilities

and confined near shore disposal facilities?

MR. CARRIGAN: Overbroad. Vague.
THE WITNESS: I can just answer that from the

two projects I've had experience with. The -- the_public

concerns with the Campbell facility were that they didn't

feel the board's éleanup‘levels were stringent enough,
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and they wanted the facility design to achieve a more

stringent level‘by covering more'contaminants. So that

was the -- it:wasﬁkt with the'cdnstruction of the
facility." |

On Convair Lagoon, I -- there wefe similar
concerns thatAéamé up where”—f and this time‘it was more

from a resource agency that waﬂtéd the fécility bigger
than what was dictated by the board's cleanup level. So
the -- but;both of these projects were for where the
cbntéminants were in place, ﬁot for whére the |

contaminants were being moved from another part of the

‘bay to them.

Q. 'So if I stand -- understand thatvcorrectly, for

the Shipyard Sediment Site, the sediment would be dredged

up, moved to somewhere else in the bay, and then placed

there?
A. Yes.
Q. And sb‘have you received any views from the

environmentallgroups on mqving contamihated sediment from
one part df San biego Bay and movih§ ittto a different |
part? | | | | | |

"A. »Né, not as yet, no.

Q. So you don't know how they would view that

© process?

A. No, I -- no, I don't know.
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Q. vaa problem occurred at some ?oint in the
future with aiconfined‘aquaﬁicvdispOSal facility or a
near shore coﬁfined disposal facility,‘énd contamination
is obsérved outside so_th#t there is a problem, woﬁldA
thére be any way to distinguish the contamination among’

the'pre—existing pollution at the site as compared to the

NASSCO sediment, as cqmpared to the sediment that's

.pléced there from the BAE shipyard?

A, Itvwould be ——'partvof it -~ it's kind Qf a --
it’ﬁould not bé a sﬁraightforward proceés.to do that. It
just depends on how the wééte -- the facility's> |
constructed -- conétructed, how the waste is segregated
there; all those tyPes of fac#ors might -- there's a
¢értain type of PCB waste ﬁhere. Maybe there's:
differéhces between that and the type of PCBs that are in
NASSCO's or the shipyard sediment. |

Q. | So a molécﬁlé of copper that's fbﬁnd outéide of
a CDF”j-V

A.  Mmn-hmm.

Q.. There wouid be no way to distinguish that

molecule of copper from something that's pre-existing at’i

the site, sométhihg that came from NASSCO, something that

came from‘BAE?
A. Right. It would be a difficult process.

Q. If not impossible; right?
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A. Right.

Q. For confined aquatic disposal facilities or near

. shore confined disposal facilities, would the

Regional Board or some other agency require financial
assurance for the long-term maintenance and monitoring?

A. That's poséible. There's a set of regulations

that would govern the design of the facility. And the

regulations.are, I think -- believe they are in either
Title 23 or‘Title‘27,'depending on if'it's consideréd a
hazardous waste facility or a designated‘waste facilitf.
Both of those ére‘defihed'terms in Califgrnia'Code of
Regulations. And-- and they'have financial assurance
elements as part of those regulations! yes!

Q. We also discussed drédging at length yesterday;
I'd like to ask a few follow-up questions -- t

FA; Yes. |

Q. -- on that technology.

| Did the CleanupiTeam evaiuate anY'difficultiés
Ithat we've notAalready_diScuSSed concerning the dredging
to background cohditions?_'

| MR . CARRiGAN:_ Vague.
THE WITNESS: I aﬁ;just thinking back to

yesterday. I -- I think we covered the -- the broad

‘spectrum of the issues associated with that. I can't

think of anything -- anything else.
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BY MR._RICHARDSON:

Q. For example,‘thefe were structural stability
concerns around stfuctures; correct?

A?' Yes.

Q. There was an.iséue of‘fines; the péréent fines,
and whethéf theré‘would_be resuspension?

VA.‘ Ies;.:ight. v

Q. I héve a question about the ﬁagnitudeVof -— of
the potential dredging,ifrwekgo to backgﬁound.

{‘.A. Okay. | | |

Q. vDo jou knOw‘howrmany>Cubic yards of sediment
woula fequire to be dredged if the Régional Bqérd ordered
cieanuprto_background condiﬁions?‘ |

A. I think there are estimates on that in ——_ih the

.record. I don't know them off the'top76f my head.

Q. Would you agree that approximateiy a_millioﬁ
cﬁbic yards?‘ | |
|  A.’ It sounds -—_soﬁnds fight.

Q; Are you awaie of any other sites in
Sa# Diego Bay wheré more than a million cubic.ya;dsvof

sediment were dredged?

A. For a cleanup project, no. There's been sizable
‘maintenance dredging projects. But I don't even think"

(fhey approached a million cubic yards; -

Q. Would you agree that under these circumstances,
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dredging a million cubic yards of contaminated sediment

‘would be technologically infeasible?

MR. CARRIGAN: Vague.

THE WITNESS: I thihk our positibn was we've --
we've mostly approached that from the economic
feasibility side of the equation, just -- and the
benefits,ﬁssociated with that and.cohciuded it was nof'
feasible frémvthat perspective.

A million cubic yards of dredged material and

‘ dispdsing of that would be a challenge. There's no

‘argument there. Nét.F- and an. expensive challenge. And

the board‘has not had regulatory experience with dealing

with that volume of material and -- and -- and regulating

its disposal. So it would be new territory for the
board, as well.
BY MR. RICHARDSON:

Q. And among those challenges, a significant

challengé would be Jjust the:management and handlihg of a

millionvcubid yards of sedimént; correct? .

A. fes. |

Q. Such as finding a ?lace to.dewatei it?

Al Exactly; Dewatering, staging, the transport of
it, the -- all of those considerations. =

Q.V The‘truckrtfips?

AL Yes.
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Q. Finding a landfill to take a million cubic
yards?‘ - |

A. | Yes, yes.

Q. Let's talk about'the alternative éleanﬁp levels
for a momentf So I'm going to refér you to Finding 31 of
ﬁhe’CAO. » _ | |

- A, _Okay.. ‘ _

Q. In Seétion 31 of the DTR.

A. ‘Okay. Let me just turn to that.

Q. While,you'?e,looking for that,,as We'diScusse&;‘
you héve been‘désignatéd as the Cleanup Team'sbperson
mbst knowlédgeable regarding theralternatiercleanﬁp
analysis; correct?'

A. Yés.

Q. Do'ydu'believé_you:are the Cleanup Team's person
most khbwledgeable'iegarding fhe.cleanup levels?

A.‘ Yes. - f | | '

Q. And why is that?

A.  Just becéuse éf\m& participatién over avlong
period of time in the development of the levels, mj
supervision of thé staff that put together the techﬁical»
analysis suppoiting:them, Yes., ' |

Q.  Thank you. And i.said Séétidn 31, but i_meéhtv
Section 32 of the DfR. | | -

A. 'Okay.
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Q. My apélogies.
A. ALl right.
Q. So you oversaw the development of Section 32 of
the DTR;ViS that correct? \ |
A. Yes. -
| Q. And that is also Finaing 51 ;- sorry —-- 32 of
the order; correct?  .
AL ‘Fiﬂding 32 of the order, that is correcf.
Q. Great. Thank you. |
I want to take a momenf to disdusé.thev
analyticalvprocess that was used to develop the
alté:nétive cleanup levels.
A. 'bkay.

Q. Starting with the development of the surface.

weighted average concentrations. And we call these

 capital S-W-A-C, small S, SWACs; correct?

A. Yes.

Q. So when I.say~SWAC{ you'll know what I'm.

refer -- referring to?

A. Yes.

Q. So starting with the development of SWACs for

' the different polygons at the shipyard site.

A. Okay,i

'Q;‘ First, each polygon was based on a sampling

_point located in the vicinity of that polygon; correct?
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A. Yes . »

Q. vAnd is it correct that ﬁhe Cleanup Team first
developéd SWACs ﬁnder current conditions?

A, Yes.

Q. Then the Cleanup Team ranked those polygons for
consideration.inrthe remedial footprint.

A;‘ Yes.

Q. ‘Then'theVCleanup Team performed the economic

‘feasibility analysis that we previously discussed to

coniirm that alterﬁative éleanup levelS‘are profective;

correct?
A, Thét's,coxrect.
Q. And‘then there was an assessment of that

protectiveness of cleanﬁp,on aquatic dependent wildlife,
aquatic wildlife, and human health; correct?
A. Thatfs correct, yes.

Q. ‘And the asSumption was that the remedial

footprint area will equilibrate to background conditions;

correct?
A. - The -- the area within the ptoposed fdotprint,
yes, that's correct. |

Q. So what does the surface weighted average

concentration, éf SWAC, of a primary CbC'represent?

A. It represents the -- the averaging of that

constituent over the entire site. It's -- it's kind of a
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way to -- maybe I'll‘jusflstop there.
Q. No. I think that's helpful.

So the -- is it correct to say that the critters

-at the shipyard, the aquatic dependent wildlife, and

certain other prey species move about the site and about
San Diego Bay; correct? |

A.‘ Yes, thét's éorrecth 7

Q. And‘sovthe purpose of the SWAC is to éésess the

exposure of any one of those critters site-wide; is that

_ correct?

A. That is correct..

Q. And so referfing yéu ﬁo ﬁage.32—8 of the DTR.

.A. Yes.

Q. The last»full péragtaph.

A. All right.

Q. If you'd take.a mqment to refiew thaﬁ, I just
havé a few questions on it.

_A. Okay .

Q. In the middle of»thevparagraph, there's. a

sentence that reads, "Based on this, a SWAC for sediments

is a more appropriate method for evaluating the exposure

to chemicals that fish and lobsters incur during forging.

‘In turn, this approach allows more" -- "much more

accurate and realistic estimation of the biocaccumulation

of chemicals from site sediments and prey items."
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Dodyou acreevwith that sentence?
A. Yes, i‘do,
- Q. :Locking now at page 32-15.
A. Okay. Thanks. |

Q. Can you explein how the Cleanué Team determined
whether the alﬁernatife cleenup»Levels that are proposed'
would result in the post remedial protection of the. |
benefiCialduSe of aquatic dependenf wildiife?

.A.. The certain.preyvspecies,vreceptors of concern,
were.evelueted.<‘And‘the species. were selected in
consultation with the fesource,agencies for
San Diegc Bay. And —- and -- and then ac eetimation was
made of the %4cthe exposuie‘of thoee'prey items ﬁo the
ievel of contaminants representedrby the alter --
alternative cleanup levels'through various modeling
equetions.

~ And -- and a risk evaluation was done in that -

process.' And through'the use of a hazard quoﬁient. A@d

a hazard quotient of less than one indicates that the
chemical is unlikely to cause-adverse,ecological effects
to the receptor of concern. And then a value greater

than one indicates that the receptor's exposure, that

.some fraction of the population might experiehce adveree

effect.
Q. Okay.
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Okay. And the -- the calculations and the

A.
énalysis of that were done in a véry‘transparenﬁ,manner
whéré a reader could read through the text ahd kind of
follow along.
' Q. Painfully so.
A. Painfully'so;
Q. i agree wifﬁ'you..
A. . So that was.ﬁery.helpful; Thank you. Thank”
you. | | |
A. Okay .
FQ; So if I understand fheiprocess, fhere's a
NOAEL -- I'ﬁ referrihg,.by the way, to page 32-15 in the

middle paragraph. There's a NOAEL, which is a No

A.

Observed Adverse Effect Level?

Right.
Below which adverse effects never occur.
Yes.

There's a'LOAEL, Lowést Observed Adverse Effects

‘Right.

And at that level, it's the lowest concentration

where you do observe effects; correct?

A,

Q.

Right. Yes.

 So there's some uncertainty between, where the

"effects are ‘actually taking place; correct?
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A. Yes.

'Q. And this section, if I understand correctly,

used the geometric mean to address that uncertainty.

A; Yes, iﬁ did. Yes.

:Q. And aé;ﬂe discussed yesterday, the geometric
ﬁean is a moie'conservetive approach than taking the
algebraic mean to -- /
' A.' fes, The -- yes, theﬁ's correct.

Q. So is it yéur opinion that the use of the

geometric mean here is a valid approach --

A. Yes.

Q. ;— to asseséing aquatic dependent wildlife
"riSks?

A. Yes, it is.

Q. vBy.uéing'the surfacekﬁeighted average

concentrations.
A. Yes.
Q. And comparing those to the geometric mean?

A, Yes. Yes, I think all of this was a realistic

- and conservative assessment.

Q. Are yeﬁ also aware that the use of the geometric
mean TRV is endorsed by U.S. EPA?

A. -Yes;~.

Q. ~ And thath'a more reliable approach than using

_eithet the no L or the low L numbers; cerrect?
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"A. Yes. Yes, it is.
Q. | Did the Cleanup Team use a geometric mean TRV
for the basic risk assessmént?v
A. I --Idon't -~ I‘can't answér that.
Q. Do jou know if it's been'calcuiated?
A;‘ No, I do not.
C Q. “Okay; Let's -- ﬁhy.don'tfwe ask a few more
questiohs; then'ws'll take a short break.
A. Okaj. All'right.»r
.Q.,' We;re-going‘to'mcvé into the alteraative

remedies analysis..

‘A. Okay. |
‘.Q. - So this is Finding 30 -- sorry. This is part of
Finding 30 of the -- of the CAO --
A.  Okay. |
Q. ——:and'-— and DTR.“And’shows up elsewhere in

the document analysis of the alternative cleanup levels

‘and so on..
But to‘confirm, as we discussed previoﬁsly, you
 were designated as the Cleanup Team's person most

knowledgeable regarding alternative remedies analysis;

correct?

‘A. Yes.

Q. And that's including dredging, capping, aquatic>

disposal, and monitoring natural attenuation; correct?
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A. Yes. _ .
_ Q.. And do you believe you -- you are the Cleanup
Teaﬁ s person most knowledgeable on these subjects?
A. Yes.
>kQ} And why is that?
'A. Based'on'ﬁy experienee in supervising'the staff
putting the DTR together, as wellvas at other sites in
San Diego Bay. - | |

Q. I want to ask you queStions regarding

-alternative remedies. I'm asklng for your response in
your capac1ty as the Cleanup Team s person most

,knowledgeable on this subject. Do you understand'>

A. Yes.

Q. Were you involved in drafting Chapter 30 of the
DTR? | |

A. Yes, or -- yes, reviewing drafts prepared by'

other staff.

| Q.' So you had ultlmate responSLblllty for.—-
A.b Yes. - _ |
Q; - Chapter'30?‘
A. Yes.

MR. CARRIGAN: Counsel, now might be a good time
to go off the record.
MR. RICHARDSON: Yeah, that's fine.

THE VIDEOGRAPHER: Off the record. Time is
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‘ 10:05 a.m.

(A recess was taken.)

~ THE VIDEOGRAPHER: Back on the record. Time is

10:25 a.m.

BY MR. RICHARDSON:

Q. Mr. Barker, before we broke, we were discussing

the alternative remedies analysis in the DTR. Other than -

- yourself, was there Anyone else in the Cleanup Team that

was ihvélved in the development of that discussion?
A. Yes. Tom Alo of the staff, Julie Chan,

Craig Catlisle.

Q. Anyone else?

A. Those were the principal people.

Q. And you supervised the defelopmeht of this
analysis?v | ' |

A. .Yesf

Q. - What was Mr. Alo's role?

'A.  Mr. Alo performed risk -- the risk calculations

Q. 'Anything é1se that Mr. A;o,didé

A. And did the research on the modeling equations
we used, participated in discussiqns on what type of --
of assumptiéns shouid be:made for setting up thé modeling
equations, et cetera. | o

Q. Anything else that you recall Mr. Alo doing?
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A. No.

Q. What did Ms. Chan do in connection with this
analysis?v- o | | |

A. Besieally assisted ﬁe in overseeing Tom's work
on it. _And just providipg another perspective on how the

analysis was set up,‘ She also -- there's a set of

‘'regulations dealing with criteria that must be met for

alternaﬁive»cleanup leéeLs that go beyond the risk—baeed
equatiens.

Fof examéle,_where alternaﬁive_leVels'have e
eeilinnghere theY're supposed'to be es elose,to.
background as 1is technologically or ecohomicallyv

feasible. So she worked with me in anaiyzihg that side

of the issue.

Q. Anything else thet you :ecell that she did in
cenhection with this-analysis?.

A. Ne.

Q. And what did Mr. Carlisle do in"this‘analysis?

'Aﬁ Just partieipated in Cleanup Team-discﬁseiohs»on
how the analysis was being put up and explaiﬁed in the
DTR. - | |

Q. Okay . Ahything else‘thatzyou :ecall him doing?

A. There was a number of spreadsheet ealculatidns,_

tthet are supporting all of the aSsumptions that are in

the appendices. And actually, now I'm remembering
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.

'Mr. Carlisle and Barry Pulver on our staff and

Vicente Rodriguez just helped to organize the appendices

and get'the spreadsheets in the right format, et cetera.

So it was pretty much a team effort.
Q. Okay. So the roles of Mr. Pulver and
Mr. Rodriguez were largely administrative.

‘A, Yes, that's correct. »

Q! But Mr. Carlisle-would have the ownerShip of the

spreadsheets and manipulate them.

A; fes?»or just’-*iyéah, feviewing them for
accuracy aﬁd that type of thing; yés.

Q. Okay. | |

a. He wdrkedlwith Tom Alo in kind'éf correlating
the spreadsheets, making sure the results of them were
accurately reflected in the ?-’in-thé”chaptér, yeah.

Q. Was there anyone else involved with the

dévelopment of this section other than the Cleanup Teém?

A.  Yes, yes.  This was -- we worked with the --

_consulted with resource agéncies on the'modeling 

equations that were used,'onfsome,of the assumptions that

were made, to be sure that they were consistent with
them, that it was a conservative scientific-based
vanalySis.

Wé also worked with the consultants of the

dischargers named in the order, to collaborate with them

- Peterson Reporting, Video & Litigation Services
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where we could to.try to come to agreement on how the
analysisbshould be‘done; that type of thing;

Q. Okay. So there -- would it be fair to.say the
resource agencles were involved in ensurlng that the
alternatlve remedies being considered were protected?'

A Yes, yeah. Now, they have not.provided their
formal comments oo the bTR as yet. Butiﬁe've certaiﬁiyv
tried to coordinate with theﬁ along the way, yeah. |

9. okay.

In discussing the'different types’of remedial

alternatlves, we . dlscussed dredglng yesterday. We

dlscussed the . conflned aquatlc dlsposal fac111t1es today
and the conflned near shore dlsposal facilities today.
And I had an additional question on the latter

two. Are you aware of any circumstance where the

Regional Board ordered a dlscharger ‘to establlsh a CDF or

a CAD as compared to sites where the dlscharger requested
to construct a CAD or CDE">

A. No, no. As a mattervof'fact,,in the Water Code
there is‘a section’ih therebthat baSically:prohibits the
Regional BoardAfromtdictating a methodjof compliance with
a -- a —-—- as far as what aiternative is selected by‘a
party torcomply with tﬁerboard's‘reQuirements. ‘We don't
have“theﬂjurisdiction to say, you must buiid_a confined

dispoSal facility,instead of hauling material'to an
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upland disposal source.
Q. - So . as the Regional Board you have the‘authority

to issue the cleanup levels, and then it's the

discharger's responsibility to figure out how to meet

those standa;ds?

A EkaCtly.‘

Q. So again, we've discussed dredging; We've
aiscussed these dispoéal facilities. Now Iet!s discusé
another £emedia1 aiternativg that was analyzed in the
DTR, andbthét:is natu:al attenuation or natural recovery.

| A  !és;i

Q. | ﬁhat is natural ;tfenuation or natﬁral fécovefy?

A. ‘Natural éttenuation would refer tp the abilitf‘
ofléontaminants to bind to, in this case, sediment
partiCles and ﬁo -- in a way that they are not

biologically available. And also, it could refer to

~the -- the dispersion of contaminants over time, the

burial of contaminants through natural sediment

_de?osition processes that take place in water bodies.

Q. That was'very hélpful.
A. Okay. -
| Q. Thahk you.
I‘li::efer>yqu“to page 30?1 of the DTR;. In the
lasﬁ péiagraph, it indicates that naturai récovery'is a
readily —- this is a quote, "Readily‘employable.énd
Peterson Reporting, Video & Litigation SerQices
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proven remediation strategy."
-A.i Let's see. We're on.--
Q. Page 30-1. |
A. Okay . Hold oﬁ. ‘
Q. The very last‘paragraph.
A. All right.
Q. I think I gave you a courtesy copy‘earlier;
A. Okay. ‘Lef me see if I can.iocate that. Hang on
a second.
_ Q. Whatever is easier.
“A. Okay. I'll just fiﬁd it here. 30_1.' And we
are in the -- | |
Q. Very last pafagraph; full - fuil paragfaph.
A. Okay. Let me just check that. v
MR. RICHARbSdN: Yeah.
MS. TRACY: Kelly, what page are you on?
MR. RICHARDSON: Page 30-1 of the DTﬁ.‘
'MS. TRACY; Thank you.
'MR. RICHARDSON: And I'm in the last full
paragraph. . | | |

Q.

THE WITNESS: Okay. I see that.

"BY MR. RICHARDSON:

Okay. So it says that the natural recovery

among other alternatives are readily employable and

_proven remediation strategies. Do you-agrée with that?
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A. Yes. ‘

Q. Why does the Cleahup’Team beliéve:that natural
regoverf is a provénsﬁechnology?

A. It's a strategy -- sometimes at contaminated
sediment sités,»it'sr—— a determination is méde it's --
that it's better to ¢ontrol‘the soﬁrce of the probléﬁ and
just -- and not disturb the contamihants and let natural

processes take care of any environmental effects

' associated with it. -Ahd'it's -- not all sediment sites

are cleaned up. Some are just documented but.just left

in place.

Q; .So sometimes the remedy itself might cause more

environmental problems than simply allowing --

"A.  Yes.
Q. -~ the natural attenuation?
A. Yes. As we've discussed, for example, when

sites are dredged, benthic communities are destroyed in

.the process.

Q. And there'é resﬁspensioh‘and air emissions and
traffic'issues and othef things; correct?

A. Yes. ’Yes,‘that's correctf 7

Q. ' In your position at the Regional Board, have you
been involved in any sediment remediation projects in
which‘natﬁral iecovery ﬁés employedé

A. Yes. Yes, I have.
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Q. And which ones were those?
‘A.  There were -- the two that come to mind are over
in theléhélter -- or excuse me -- the Cpmmeréiél Basin

portion of»the bay at Shelter Island Boatyard ahd

Eichenlaub Marine were two such facilities where the

board recognized there were contaminants in the sediment -

but indicated that it was -- that natural processes woﬁld

attenuaté the prdblem;

Q. And what were the contaminants of concern at

those sites, do you recall?

A. I believe there's a spreadsheet.
Q. In Exhibit 1210, is that the table?

A. Yes. I'd like to just look at that to brief

my -- it's that big spreadsheet, Chris. Yeah, thank you.

Let's see. Those were copper, mercury, and TBT for
Shelter Island Boatyard. And the same for
Eichenlaub Marine.

Q. >Okay.’ And those three chemicals of concern are

three of the five primary chemicals of certain at the

NASSCO site; correct?

A; That's correct,byes.,‘

Q. Is this remediation completed?
- AL Yes.

Q. So these sites are closed?

AL Xes,'they're closédrsités.
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Q:  So would‘ycﬁ view tha£ as suCceséful?

A: ~In the context.éf when that deciSioﬁ was made,
which was in the eaily '90s. vI_guess it;s’alﬁays
possible.to éo back and re-examine a site and establish
different criteria, might.yield a different deéision.

‘,Qf Okay..'Is -- is ﬁhe Regionél Board opening —--
reopéning_eithér of those siﬁés?
. A; Theré are no plaﬁs;to do'that; ﬁo.

Q. 'Okay. Are you.aware of any -- I'm sorry.
Befére Qe leavé thisléabiéYSincé we have‘iﬁ opgn,vweire
ih Exhibit 1210. | . |

I also see on this £able} Mr..Bérkér,>tha£ for a
nﬁmber of the othér Commercial Basin sites, natural
Idegradation, which I assume is a natural attenuation

method, was used for TBT.

A. Yes..
Q. Is that correct?
.,A} Yes.
'.Q. r,bkéy.

A. Yeah. I think the board theorized there was a

pathway of degradation from t:ibutyitin form back to

" elemental tin.

Q. And those would be the,an City Marine Site;
correct? ‘
A. Yes.
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Q. And the Driscoll Boatyard Site?

A. Yes, yes. Now that you've brought that up,

_that's ancther example where the board recognized a:

natural environmental process to address a contaminant of

concern.
Q. Okay.

Are you aware of‘any Califcrnia.state guidance
that addresses the use of naturai‘attenuation as‘a.
remedy? N

A. CalifOrnia’State guidance,.the‘guidance'I'm
aware of is mostly —-- deals with’attenuaticn of
contaminants in soil cverlying gronndwater. There may'be
some fate and,transport type guidance the State has for
surface water-applications of that.”iﬁut none are really
coming to mind. _Y 7

Q. Any guidance issued by-tne Regional Board for
natural attenuation° |

A. Let's see. There is a very old cleanup pollcy

that's in the Ba51n plan that mlght have some reference

to that. And I -- I can't recall it in detail. ‘But
that‘e one place that I would lock;. | |

Q. Okay. AnYthing else YOu'can think of?

A. No. There s -—- there's -- nc

Q. ‘What type of c1rcumstances do ycu belleve would

be appropriate for 1mplementatlon of some type of natural
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recovery :emedy?

A. Circumstahces?

Q. SiteAcohditions. What type of_site'conditiens
would be appropriate for a natural recovery?

A. The scenario we're discussing is a contaminated

. marine sediment site?

Q. Correct. _
A. Okay. I guess the susceptibility of the -- the

contaminants of concern  to natural, I guess, degradation

prbcesses such as for tributyltin, or natural ptocesses
might make a contaminant less harmful to marine

organisms. The -— the -- any physical -- the

considerations on physical disturbances at the site might

-be a consideration. The levels of contaminant in the

sediment would be a consideration. Those are the ones

' that come to mind immediately.

Q. What about situations where significant -

environmental harm will result frombactive dredging;

would that be a factor?

A Yeah. T -~ I think any time dredging of
cohtaminated sediments is done, there needs to be some
thought given to balanCing the-benefits that would accrue

from that versus the effects that dredglng will have on

_exlstlng habitat in -- in the bay

Q. Would you also agree that situations where
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there's minimal risk to -- to human health or aquatic

‘dependent wildlife or aqﬁatic life would also be a good

circumstance for use of natural recovery?

MR. CARRIGAN: - Incomplete hypothetical. You can

answer.

THE WITNESS: I believe that that would be a --

a consideration in the final decision. It wouldn't

necessarily dictate that no cleanup should occur. But it

woﬁld be a consideration, certainly.
BY MR. RICHARDSON:
Q. Okay. And sites where there's an imminent

substantial risk would be less likely to implement a .

‘'natural recovery; correct?

A. Yes, that's right.

Q. What about in areas where there's observed

‘natural recovery occﬁrring; would that be one of the

factors that you would take into consideration?

"A. Certainly, that would be a -- a consideration,
yes.> | ‘ |
| .‘Q;_ Okay. dn page 30-2 of the DTR, in the second
fﬁll paragraph, it says -- the very’first sentence is
ﬁhat, "Mbnitéred natural recovery is not a passive
no-action or‘nc—cost remedy." ‘Do you éeevthat?'

A Yes. |

Q. Why is that?
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A.

Because it's -- it's not a -- a remedial method

wheré the natural recovery is not monitored. There would

be costs

associated with monitoring whether the -- the

theoretical natural recovery is, in fact, occurring.

Other considerations would be physical

disturbances to the site; whether contaminanté are .

spreading to previéusly uncontamihated areas at levels

that might be harmful, et cetera.

Q.

'selected

A.

PO » 0 PO PO

Q.

Okay. So the steps for determining -- sorry.

The steps once mohitoring natural attenuation is

may include some type of risk evaluation?
Yes. | |
Some férm of‘site characterization?

Yes. Yes. |

Maybe predictive mbdeiing?

Yes, ali of that; yes.

Okay . And then éome level of'ﬁoﬁitoxing?
Yes. |

Probably long -- longer term monitéring?

:'Yes,vit,would.
So why -- why is monitoring so important for a

‘natural recovery remedy?

A. I think monitoring is importént to document that
the natural recovery is -- is occurring. And also to
ensure thatvit‘s resulting in a -- kind of a pefmanent

Peterson Reporting, Video & Litigation Services -
' 269

10:

10

10:
10:
10:
10:
iO:
iO:
10
10
ulO:
.10:
10:
10:
iO:
10:
16:
iO:
10:
10:
10:
10:
10:

10+

:45:;
45:
:45:
45:
45:
45:
45:
45:
45:
:45;
46:
46:

46:

46

46:
46:
%6:
46;
16:
46:
46:
46:
46:
46:

46:

09
21
26
32
39
42
16
50
52
58
02
06

07

09

10
12
13
15.
16
18
20
23
27
31

39



10
11

12

13

14

15

16

17

18
19
20
21
22
23
24

© 25

protectlon of the -- the benef1c1al ‘uses.

And agaln, phy51cal disturbances to a sxte, the

contaminants reemerglngrfrom burrowing organisms that

‘might bring it to the surface and make it bioavailable_»

again. All of that is a consideration.

Q. So all that's why it's a no cost -- not a no

cost or no action remedy.

Exactiy.
It does‘involve cost?

Yes.

A
Q
A . .
Q. ‘»it does‘iﬁvolvevactiéns?
A Yes. | |
Q Understood.

If we look at DTR page 30-3.
A. Yés. |

Q. There's a sentence that‘says; "Active’efforts

are underway to control sources" in the middle paragraph.

Do ybu see that?

A. Okay. We're on the middle -~ 30-3.

Q. Xes, baragraph beginhiﬁg "based on."

A. Active effort, yes. |

Q. What are those efforts'to‘control:souices°

~A. Let's see. This would be sources of dlscharges

to the area, control of point source dlscharges, the

establishment of TMDLs for Chollas Creek.
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Q. »,Dovyou.think'thet those source control measures

 will be effective?

MR. CARRIGAN: Vague.
MS. REYNA: Asked and answered.

THE WITNESS: Yes, I do.

BY MR. RICHARDSON:

Q. . Are you aware of any sources inflﬁencing’the
sediment at the site for which active efforts are not
underway? | |

A', The -- no. I am”f; I am.ﬁot aware.

Q. Further down that‘paregraph, it states that,
"Complete.control of site sourees.has not yet‘been fully
demonstrated to a level that wouldrassure adequate rates
of recovery." |

Do you know what site sourcesvthat statement is

referring to?’

Af I.—— I belleve 1t's referrlng to dlscharges 'in
the v1c1n1ty of - the shlpyard ‘the 1nfluence of

Chollas Creek on shlpyard contamlnant levels, dlscharges

from MS4 storm dralns
Q. Okay. Are you aware of:aﬁy’pther sources that

have not been'controlled in which you believe would

“interfere with the_implementation of natural recovery?

A. Not sPecifically. I'm -- I'm aware of sources

where work is underway on those.
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Q; Okay .

’Reading the last sentence of this paragraph, is

" it true that the Cleanup Team rejected proposing

implementation of monitored naturallrecovery solely on
the basis that_complete source control had not heen
demonstrated? |

A. No. I -- no, no. That»was.not the -- the only
consideration, 7 -

Q. And what were the other considerations?

-A.b The levels, the types of contaminantS‘in the
sedlment the risks to human health and aquatlc dependent
w1ld11fe that the -- were the results of the risk
analysis, the'results of the sediment quality triad
analysis and - that indicated\some sites might -- some
sampling areas might -- were like ?-rindicated_adverse
effects to marlne organlsms were 11kely Those kinds of
considerations. And yeah

Q. So if I understand correctly, the Cleanup Team
did not believe that natural attenuatlon would result in
correctlng the problems that you just noted°

| A. Yes, yes. We did not thlnk that would be a
permanent fix to -- as a strategy to address the whole
site. At the same tlme, we were open in our th1nk1ng

that the remedies to address the site might be a mixture

.of remedies, where some portion'of the site might be
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dealt'with through a natural attenuation type action, but'

that that might not be appropriate for the’whole'site.
Q. Who on the Cleanup Team concluded that natural

attenuation should not be used as a remedy for the site?

A. 1 domn't know that it was a specific person
rather than a -- kind of a consensus decision, yeah.
Q. But you as'the person that oversaw the

development of thiérchapter ulfimétély had the authority;
to‘make fhat decision? | |

.J.A,'v.yes, fes. ‘Wéll, again, I -- in the pé:iod of
timekthis was put,together, i was answerable to -- well,
part of the time; anyway, answerable to the aésistaht
exéCutive officer. And then for a period of time, that‘
position was vacant. And then now I'm answerable to |
Mr. Gibson;_yeah. |

Q. Are there any-other reasoﬁs that we have not

discuséed»that monitored natural attenuation was not

‘selected?

MR. CARRIGAN: Overbroad.
THE WITNESS: I mean, theie'could be some
reasons that are kind of a subset of the statements that

I've made. For instance, PCBs are an element of concern

‘where there's a lot of documentation that PCBs can

biomagnify through the food chain and present a risk to

 human health. And that's a side -- side -- or a -- you
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know, a subset of the results of the health risk

‘calcﬁlations, yeah.

Q0. Okay. So that would fit within the Cleanup
Team's belief that natural attenuation would not result
in protecting those beneficial uses?

A. Right, yes.

Q. And source control, as discussed here on
page 30-3, is -- is --
'AJ> Could I -- one other thought on what we were

just discussing is the fact that this -- that this site

is at an actiﬁe shipyard site where vessels and --
passing over the area that could lead to distﬁrbances of
the sedimeﬁts. Maybe theré would be maintenance dredging
activities conducted for various reasons. And so this ;f
tHis is not a quieséent, quiet area of the bay. So
di#turbances are qhe factor, and phjsical disturbanées
are one. factor in'dgtermininéIwhether.mOnitored haﬁural
rééovery is aniapprqpriatevremedy.

Q. Thank yéu for that. That‘s‘helpfui.. And we'll

come back to that. -

A, | Okay .
Q. On page_30—3, there's a discussion of soﬁxce

control as one of the reasons why monitored natural

"attenuation was not selected; correct?

A. On page?
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Q. 30-3. We just reviewed that section.
A. Yes.
'Q. But isn't the issue of on-site or off-site

source control issues relevant to any reﬁedy that's

" selected at the si#e?

A. Yes -- yes, it is, due to potential for
recontamination, yes.

Q. So you wouldn't begin dredging an area prior to

‘'source control if there's a risk that area could.be

fedéﬁtaminated; right?

MR. CARRIGAN: Incomplete hypothetical.

THE WiTNESS: Well, from -— from a Qéry broad
viewpoint,'rémedial -~ source control before iemediatibn

~is a -- kind of a —-- is the ideal condition ﬁo obtainv'
té —— to avoid the need to go back and re-cleanup a site

.aftér-itfs already been cleahed up. But there'sr
different gradations as to when source control conditions
are'ét a level where it's appropriate to proceed with

cleanup.

'BY MR. RICHARDSON:

Q. ' Can you pdint.me to any federal, state, or local

guidance document or policy that would recommend active

remediation of a site before source control?

A . » .
A. I think the documents I've read on that were EPA

publications. And they -- they talked -- these documents
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discussed it in -- in very broad terms. They didn't get

into subtle discussions about situations where source

‘ control was less than 100 percent obtained. Source

control ?f I mean, there's different scena?ios. Sourée
controi efforts can be undeiway and coordinated with a
decision to remediate and -- and have that -- and have
that -- the result from that bé_fh#t the site was not
recontaminated.  So yeah. ' _

Q.  An inability to control the off-site sourceé,
thbugh, shouldn't be a ieasqn to favor omne remédy,évér
another, should it? "' o

MR. CARRIGAN: 'Vﬁgué; incbmpiete hypothetical.

THE WITNESS: The -- oh. The inability to
control off—site sources. 1In one -- in oneiway of
thinking, it would be the same consideration.. Are these
off—site sources, wh&tever remedy As éelected, going to
re-deposit cbntaminants at a site where they accumﬁlate‘
to levels that wouiq presentvthe need for Ahother

remedial action. So from that perspective, the analysis

would be -- would be the same.

I don't know if you would view f— I guess one
could view the possibility of disturbances at a site as
being a - kind of an off-site typerfactbr that would
say, you know, that would factor into a monitored natural

recovery in a way that -- and it might not be as relevant
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for another remedial method.

BY MR. RICHARDSON:

Q. Okay. I'm just -- I don't quite understand‘
that. So —- |

A, _Yéah.

Q. .if.we'have.off4site sources that'are-gontinuiﬁg

to contaminate a‘site, it will continue to contaminate

the site whether we do natural ‘recovery, dredging,

capping, or any other remedy; right?
A. . Right. That's correct. Yeah.

Q. - I'm having trouble understanding how that could

influence a decision on which remedy to select.

A. Oh, you're having trouble where there are
off-site sources?

Q. Why that would favor anY'typé of dredging. For

example -- I'll give you an examplé. If YOu'dfedge the

site and there's recontaminétion, then you may simply

have.£0’dredge it again.

A. Yes.

Q. ' So that would be an ineffective remedy and you'd

have remedy failure.

A. Yeah.

Q.  So if you chdose capping, as is the césé'ﬁith‘v
anVait Lagoon;:where soufces weren't controlled and.‘
there's additiqnai pollution on top of the cap,'there's
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further remediation necessary.
A. Yes.

Q. In monitored natural attenuation those

 pollutants would continue to add to the area that we're

trying to naturaliy attenuate; correct?

A. Yes.

Q. So to;me that, factor doesn't support any of the

remedies that could be implemented at a site; correct?
MR. CARRIGAN: Vague.

'THE WITNESS: Other than, say, for example, from

" jJust a»cbntaminant level viewpoint, where you dredge and

remove contaminants from a site and then that mass of
contaminants is out of the system, re¢ontamination might
occur at -- at a -- at some rate, where -- but the marine

environment might'be less stressed in that scenario

because a certain mass of pollutants was removed.

And yes, source contaminants are still coming

into the site, but there'sya lower -- they're

éccuﬁulating at lower levéls, if you're kind of following

what I'm t:ying»td describe.

Q. I think so.
Okay}
Q. So if there's natural attenuation occurring at a

‘rate that has the capacity'tb assimilate the additional _

polluﬁion that comes on site, then it'would not disfavor .

Peterson Reporting, Video & Litigation Services |
278

I1l:
11:
11:
11:
11':
11:
11:
1i:
11:
11:
11:
.ll:
11;
11:
11:

11:

11

l‘l:
li:
11:
11
11:
‘ll‘:
| 11:

11:

60:
‘OO:
00:
00:
01:
01:
Oi:
0l:
0l1:
01:
'0'1,:
O0l:
01:
01l:
01:
01:
::Ol:'
02:
02:

02:

02

02:
02:
02:

02:

56
58
59
59
02
05
05
07
11
14
19 .
25 |
30
39
48
54 ‘v

58.

01

05.

09

:11

12
13
15

19



10

11

12

13
14
15
16
17

18

19

20
21
22
.23
24

25

natural attenuation; correct?
A. Yes, that's -- yes.
Q. Okay. DTR page 30-3 again, in that same

paragraph at the -- near the end states that, "Natural

© recovery prbcesses are active at the site, but the

natural recovery may not be fully éffective in all areés
of the Shipyard Sediment Site."
A. Yeah.

Q. . Do you see that?

A. Let's see. Hang on.
Q. It's in the same paragraph we've been
discussing.

A. Okay. Yeah. There, I guess that's referring to
site characﬁeristics. There could be parts of the site
that are in quiet areas' of the site, not as subject to

thSical disturbances, and other areas where there's a

~lot of physical disturbance.

Q. Okay. So natural iecovery would-be moré iikely

to occur in areas where there's less of thé;physicél

disturbances?‘
" A. Right.

Q. I'll hand you a courtesy'copy of the portidn of

_the Tentative Cleanup & Abatement Order.

‘A, Okay.

Q. We're looking at Attachment 2 to the order.
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- Okay.

A
Q. The polygons targeted for remediation;
A

Yes.
‘Q. The statement that -- in the DTR that some areas

of the site may not have -- strike that.
| The na#ural recbvery méy notbbe occurring in
certain areas of the site.  ” |
A. Yeah.
Q. - Could you mark'onbthe diagfam where you believe
natural recovery is‘not occurring?

A. I don't know that I could. . I could -- I would

be -- I could point to areas where there's a pqtential
 for it to not be occurring. The area over in

Chollas Creek where, I think, there's testing of vessel

engines in that area --

Q. If I can pause, Mr. Barker, are there any areas

' where you know natural attenuation is not occurring?

A. No, no. I don't think we've -- we've not
studied it in that level of detail. So no.

Q. Very fair. So if I could ask ybu, then, the

areas that you believe may not bé.having natural

attenuation occur.
A. 'Okay.
Q. Could you mark -- as you describe them, could

you mark them on the diagram so I can-follow.along with
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“you? ‘

A. | Okay.  I would -- I wéuld,wént to include any
area wﬁere there is ship‘traffic moving in and out Of’f_
of dry dock facilities or that.type of vessel traffic.

Q. Ckay. So to your underétanding, can you circle
on there where that:type of activity would be occﬁiring?

A.— I-—-1I assﬁme over in-NAOQ, NAl1l5, NAl7, and
possibly'over in NAO6.

MR. CARRIGAN: Counsel, is your question limited

to the NASSCO portion of the site?

'MR. RICHARDSON: Just the NASSCO portion §f the
site, correct. |
BY MR. RICHARDSON:
Q. If you could, we're goiﬁg to come back ﬁo this.

So if you mind just circling those areas where you

think -

A. Okay .

Q. -- there céuid be no néturél'atteﬁﬁation'
occurring? | |

'A. Okay. And then —-
Q. »Cén I give you a pen? Is that a pencil or a
pen? |

A.- It's é pen.

It's a pen. Okay. Nice;peﬁﬁ

And then over in the NA20, NA22 area.

Peterson Reportihg, Video & Litigation Servicés

| 281

11:

11:

11

11:

11

11:
11:
11:
ll:
‘111:
11:
11:
11:
‘ll:

11:

11

11:
11
ll;
11:
11:
11:
11:

11:

05:
: 05
05:
:05:
.015:‘
:05:
05:
06:
06:
0.6:
06:
O6£
06:
06:
06:
06:
::0'6:
06:
06:
06:
06‘:
06:

06:

06

06:

21

122

30
34
a5
a8
52

05

09 -

10
12
14
15
15
16
20

20

21

24
24
26
27

28

129

35



10

11

12

.13

14
15
16
17

 18

19

20

21

_ 22

23

24

25

Q. | Okay. Will you—circlé that also?

A. Yeah. | |

Q. And what's the basis for yéur belief that those
aieas would hot have natural attenuation occurring?'

A. Over on the Chollas Creek sidé; It's just
from -- I've -- just'general knowledge that NASSCO!S
ihdicated the£e’s testing actiVitiés that disturb the
sediment. And I think on one ofrfhe tfiéd sémples,‘there
was some measurement to im@act the béhthigicommunities,
bﬁt'the -f there wésJ——:there wés a'correlétionaéf that

with the physical disturbénce in the area, yeah.

Q. Okay. So- there are physical disturbances in the

area of NA20 and NA22, in your opinion, from shipyard
activities?
‘A.  Yes.

Q. And would there also be physical disturbances

associated with turbulent fiowvfrom Chollas Creek?

A, Yes. Another potential disturbance_éréa might

be NA1S, just from ship movements going into the graving

dock there.” I'm not knowledgeable on all_the péthWays

that NASSCO used to move vessels around its yard. But

‘any area where_sédiment is stirred;up from -- from ship

,bmoéements'would nbt be an optimal area for natural

rééovery:
Q. . That‘é helpful. Thank you.
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The DTR states that monitored natural

attenuation may not be'fully,effective in certain

parts --
‘A. | Yeah. _

Q. -- of the site. So the Cleanup Team is not
discounting the poSsibility that natural attenuation
alone could be an effective remedy at the site; correct?

'MR.-CARRIGAN: ﬁocumentvspeaks for itself. v
THE WITNESS? I think the Cleanup Team's taken
the position that we don't thlnk the NASSCO portlon of

the site that natural recovery alone is an approprlate

remedlal act;on for that site.

BY MR. RICHARDSON:

Q. But the Cleanup Team doesn’t_knouvif it's
actually occurring. They're just erring on the side of,
conservatisﬁf correct?1‘ |

A; 'There‘s been information submitted from -- in

the exponent report -- report that talks about sedlment

;dep051tlon processes coverlng'the contaminants up and

gradually over time reduclng thelr bloavallablllty

‘through that‘process. But other than that, as I said, no

‘detalled studles beyond that

Q. And that's dlscussed in part on page 20- 3 at the

start of that paragraph; correct? Where it talks about

one- to two—centimeter per year of surface sediment
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léyer. _
MR. CARRIGAN 30-3° )
MR. RICHARDSON:. I'm sorry. 30-3, yes.
THE WITNESS: Yes, thét's correct;
BY MR. RICHARDSON:
F'Q. So that sentence feads, "Sedimentationvrates in

the»range of one to two centimeters per year  suggests

“that the surface sediment layer will be actively impfoved

by natural deposition."

A. Yes.
Q. And you agrée with that conclusion?
" 'A. Yes. |
Q. Doesn't that indicate that following source

cbhtrol, any'éxisting contamination would eventually be
buried by natural processes?
MR. CARRIGAN: Vague.

THE WITNESS: I don't know that all

~contamination would be covered by natural processes.

There's been a pathway suggested in the exponent report ‘

where that piocess’COﬁld -- could be taking -- taking

pPlace. But‘the kind of detailed study to document,that

that should be the remedial solution for the problem,

‘that,ihfbrmation héswnot been studied in detail. The --

it ﬁas_ﬁhe Cleanup Team's opinion that, based on the

available information in our consideration of the ship
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movement traffic in an active shipyard.scenario, that
naturei recovery by itself was ﬂot an appfopriate remedy.
Q. kaay. So £he.c0ncern,is that the movement of
ships‘throughout the shipyard‘mey'stir‘up sediment and --
and riek'the.ongeing naturalrdegradation?
| A, Yes. And the -- I guess the period of time the
natural reeevefy-would takevfo remedy adverse effects‘
would bev—— was a considereﬁion. ‘The possibility of
burrewing merine organisms bringing contaminents-to the
surface would - wouldeelso be a considefaﬁieﬁ., The

persistence of the -- some of theAcontaminants,

particularly PCBs, was consistent -- was a consideration.

Q. And we'll come back to those here in a moment.
A. Okay.
Q; Two sentences later after the sentence I just.

described'to YOu, it says, "Elevated chemical -

R ceneentrations are generally restricted to a limited

spatial area within the pier areas."

Do yee see:that statement?
A. Okay. Excuse’me.  We.a#e in the same éaregraph?
_ Q.‘ In the same-paragreph, two sentences after the
pfevious_ene'we discussed.

A, Okay. Okay. "Elevated chemical concentrations

are generally restricted to a limited spatial area."

Okay.
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Q. Within the piers; correct?

A, Right.

Q. And do you agree with that statement?

A Yes; :I'believe the contamination is -- is

mostly near-shore contamination.

Q. Qkay.'.I want to -- i‘m sorry. Do you have
more?

A. No.

Q. I want £o look at the next sentence, as well.

"Bioavailability of site chemicals to benthic brganisms

appears to be limited based on lack of observed toxicity

or benthic community degradation relative to reference
conditions in most areas."

Do you see that?

A. Yes.
Q. Do you agree with that statement?
A. Yes. I think on the -- I don't recall the

-number of stations where likely -- where triad

measurements were taken that yielded wheie_the anaiysis
indicated likely advérse’effects on benﬁhic organisms;
But it was not —- iﬁ was a few bf'the sites, not -- the
vast majorityrdid not have that result. |

Q." And do you recall, were fhere any benthic g
effects diffetent than reference at the entire NASSCO

site?
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MR. CARRIGAN: Vague. Overbroad.

BY MR. RICHARDSON:

Q. For any of the four benthic community analyses

performed at the NASSCO site for all the statlons at the

NASSCO site.

A; Relatlve to reference.

Q. Was there a 31ngle one dlfferent relative to
reference? .

A. Il-- I don't recall that.

Q. Can you find it in the DTR for ne?

A. I guess this would ~- this wcnld be back f%}I

" think the results of those calculations are backvin'the

sediment triad results chapter.

Q. Correct.

A. Yeah. I don'f recall where the table was or

- that type of thlng

Okay. I'll refer you to Table 18 -12.,
>Okay.v

>On page 18-23.

Okay.

Do you see the table?

» 0 PO PO

Yes;r
Q. And then the Table 18-13, there's the benthic
community line of evidence results. Do you see that?

"A. Table 18-13, yes.
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Q. . So for all of the stations at‘NASSCO other than
Stations NA20 and 22, there was no difference tnan |
reference for all‘benthic community meaeures; correct?‘

A. Oh, to the reference. And your -- ybur

statement was again that the -- with regard to 18-137

Q. All stations at NASSCO but two showed absolutely

no difference than reference in all benthic communlty

tests; correct? ‘ ‘
MR. CARRIGAN: Document_speaks for itself.
- THE WITNESS:"Let me just -- I'm-justdtrying‘tq
recall my memerf on some of this. = |
BY MR. RICHARDSON: |
Q. Maybe if you look at Table 18;12, you can see
the differences from referenee are highlighted. | -
A. fes? right. , |
MR. CARRiGAN' Is this preliminary for seme.

questlon for Mr. Barker in his capac1ty == I mean, we ve

_covered this ground Wlth the PMK that the Cleanup Team

de51gnated for thls top1c already
MR. RICHARDSON: Yes. This is relevant to our-
discussionrof cleanup methods anddnatural'attenuation.
THE WITNESS: Okay.
BY MR. RICHARDSON"' | |
Q. - So do you see on Table 18-127

A. Yes. Right.
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Q.  Highlighted squares mean_that theY'revdifferentv
than réference; cogrgcﬁ? | |
A. Yes. |
Q. So all stations, NAl through NAl9 as NASSCO
thére was no differenée than refeféncé f6r all benthic
measureS? | |
A.  Right. Yes.
0. And then in Table 20-1.
S AL .20-1?
;Q. hYeah;
A. Okay. Hang on.. Okay.
‘Q. We looked‘atbﬁﬁis table yestérday(:Mr.'Barker.»
A. Okay. - |
Q;_‘ And Qg had looked at the benthic
macroinvertebrate tdf&l ébundanée andrbenthic
macroinvertebrate total richness --
;A}»n'Yes. H
.Q. ,;— and all of“tﬁé-toxicitjjtesté._
‘A, Yes. | S | N _
'»Q. And weihaa‘conc;uded"yéstgrda& that none éf
: those C§Cs'had any stafistical rélationship to ahy of‘
those meﬁrics;.¢orrect?, | v
A; Yes;_
| Q.  .So my questionv—— ny queStioh to you,

Mr. Barker, is that in light of all these characteristics
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that we Jjust discussed, the active deposition of

‘sediments at the site of one to two centimeters per year,

the limited elevation of concentrations in most of the
shipyard, the limited biocavailability, no impact shown to

correlate to benthic risks at the site, wduldn't all of

those factors Sﬁpport natural recovery?

MR. CARRIGAN: . Incomplete hypothetical.
Misstates facts in evidence. v

THE WITNESS: I mean, those would all be

considerations in a decision for natural recovery in the

scenario you've described are favorable considerations.

There are other factors dealing with the human health

,risk-énd the conclusions of the risk'ahalysis-for effects

to aquatic dependent wildlife that...
BY MR. RICHARDSON:
Q. So this gets back to your con¢ern that monitored

natural attenuatidn won't result in the protectién of the

_beneficial uses.

A. Yes.
Q. And then you‘raised another concern about the

movement ofbships at the shipyard and the potential

'disturbénce of the sediment; correct?

A. Yes.
Q. Were there any -- but beyond those'factors; is

there anything else fhat would affect your conclusion
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whether to adopt monitored natural attenuation?

MR. CARRIGAN: Asked and answered.

THE WITNESS: At the -- the stations where there

were likely results predlcted for impacts to -- for

blologlcar effects, part of that decision was on other

legs of the triad, other than just whether or not the

benthlc communlty was 51m11ar to reference. And the

Cleanup Team wasn't of the mlnd that ——.that effects to
benthlc organlsms would be fully addressed by natural
recovery belng the selected method for the whole 51te.

' MR. RICHARDSON: Okay.
THE WITNESS: I'm not sure if I'm answering your
question or not.

MR. RICHARDSON: I think, David -- or

Mr. Barker, we should come back to that.

A. Okay.
Q. I -- I underetand we're out of tape. So if we
couldftake a ehort break. |
A. Okay. j
Q. Okay. Thank you.
A. All right. J
MR. RICHARDSON: Off the record.
THE.VIDEOGRAPHER: This ends Videotape No. 1.in
the depoeition of David Barker. -The time off the record

is 11:21 a.m.
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(A recess was taken.)
THE VIDEOGRAPHER: This begins Videotape No. 2
in the deposition of David Barker. The time on the

record is 11:42 a.m.

BY MR. RICHARDSON:

Q. Mr. Barker, before the break I wasvasking you
about certain characteristics and whether'they are

favorable to the potential effectiveness of natural

‘recovery.' So I want -- I want to review those quickly

and make sure that I understand what your testimony is.
Those characteristics'at the shipyard, one was
active depoeition of sediments that»we discussed, cne to
two centimeters per year.
A. Right.
Q. A seccnd one was the limited elevated
concentratioas of chemicals around certain aieas of the

shipyard. Third waa_the limited bioaVailability:of the

chemical to benthic organisms.

Do you agtee that those characteristics are
favorable tc the potential effectiveness_of natural
recovery at the site?

A. Yes, I do. 7
Q. You menticned befofe the break that you had.a
coﬁple concerns,‘thouch, about natural attenuation. And

one was the ship traffic in the Shipyard and the
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potential for disturbances related to that; correct?
A. Yes. o
Q. And the concern there is, I guess,.if ships move
around, it mey stir up theisediment and could cause
further impacts. |
A.  Right.
Q. Are you aware of any studies that have been
conducted to assess the extent to which phy51cal
disturbances are occurring at the site?
A. >No,xI:am nct;
Q. You previoﬁsly marked on —; and we‘shonld label
this as an exhibit. What are we at, 1224? |
THE COURT REPORTER: Yes. |
MR. RICHARDSON: So couid we label this as 1224.
(Exhibit11224 was marked.)

BY MR. nianRDSON; :

Q. I'm labeling, Mr. Barker, the

tentative cleanup & abatement order dlagram that you

marked on prev1ously as Exhibit 1224 to make 1t ea51er to

.refer to.

A. - Okay.

Q. You previously marked on thatfdiagram areas

~ where you expected there to be physical disturbances;

correct?

A. Yes. Oh, excuse me, there was —-- I wanted to
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mark NAl19, as well

. Q.  Okay. And on there dld you also mark NA20 and
NA22 by Chollas Creek?

A. Yes, yes. Yes, I did.

Q. Ckay. '

A. Okay. This is mostly just due to some
nncertainty,.again, ﬁith where the ship traffio actually

is. But I see a dotted line extending out to NA28 that.

might be for some type of dry dock facility there that --

so ships mov;ng 'in and out of that fac1lity might impact

'other polygons there~that.we haven't discussed.

Q. Okay . So the floating dry dock goes up and

‘down, which would potentially disturb the sediments in

the area?
A. Right. And a ship moving in and out of a

floating dry dock. ' Another activity might -- maintenance

‘dredging,that might betconduoted at various areas of the

‘site.

Q. Are you aware of any maintenance dredging that's

 occurred at NASSCO at all?

_A. I belieye-in"past years, not frequently, but
NASSCO'has'done maintenance dredging there.

‘Q;“ Do you recall if that was related to the -

floating dry dock expan31on°

A. I -- I don't recall. It may have been.
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Q. Are jou fémiliar.with‘the term "mature benthic
community"? |

A. I have heard tﬁe tefm.

Q. - Okay. Have you heard the term fStage 3 benthic‘
community"?_ A | | | |

A. Yes, in'terﬁs-ef the -- i'hope I'm pronouﬁcing
lthis correctly ;— the SPI profile‘or -- I canft-remember

the_exact acronym for that. I could look it up. |

Q; . Okaj. Would that»be,the'sediment‘profilev
imaging, SPI? o ‘

A. Yeah,‘SPI.“Yes, ekactly;

Q. | Greet. So mature Stage 3 benthicicommunity‘is
the.laeﬁ suceeseional stage ef the development of the
behthic coﬁmunity;'correct?

A. Right.. ‘

Q. Se generally'where you see a mature Stagev3
~benthic community; it means'there's a healthy benthic
‘cemmunity; chrect? Y |

A, It could Be”that, yes.

Q. Is there a Stage 4 benfhiC»community? ‘

A. .I'ﬁ'hot aware of that. I -- I could tﬁrn‘to the

part of theereporg that diecusees'that.r_

Q. Okay. Let's -- let's do that. Let's look at
page 32-38 of the DTR. |

A. Thirty -- oh,»it'sbin'£he next.
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It's a diagram of the shipyard aite.
Okay.

Do you‘see that?

p 0P O

Yes, uh ~huh.

Q. It may be helpful to put the Exhibit 1224 next
to it so you can compare the twof

A; "Okay; v |

Q. Do'you see invFigure 32-3 on page 32—38 that‘a
solid-triangle repreaents,areas where there's a Stage 1
and Stage 3 benthlc comm.un:l.tjlr'>

A. Yes. You're asklng me to look at the legend'>

vQ. Yés. |

A. ».Yes; right.

Qp' I'm asking you to familiarize yourself with the

section of the DTR, including this'figure.
A. Okay. All right.
Qf " Am I correct in that you superVLSed the draftlng
of this section of the DTR? w
, A; »Yes. ‘
t Q,_. Do you see that throughout most of the NASSCO .
shlpyard there are Stage 3 mature benthic commun1t1es°
A. 'Yes.. _ 7
MR. CAERIGAN: Documont speaka.foi itself.
BY MR. RICHARDSON: | |

Q. That was yes?
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A. Yes.‘ I do.

Q. There are some areas, though, where thére are
only Stage 1 benthic communities, particuiarly along
Chollas Creek and along certain portiohs of the shipyard.
Do yéu see thoSe iocations? |

A. Where there are only Stage.l,,yes;.,Uh—huh..

Q. Okay.'vAnd you previously testified, correct,

" that you -- that you would'anticipate there would be

physical disturbanées_along.NAZOland NA22; gorrect?
| A. NA-— yes, that's cOirect.
Q. Based on this information concerning the
successionallétages of the benthic commuhities, woﬁldn't
YOu agree thatbship disturbances result in localized

issues in portions of the site, but there is no evidence

of significant physical disturbances throughout the site?’

MR. CARRIGAN: Incbmplete_hYpothetiéal.
Document speaks‘fdr”itsélf. j '

THE‘WITNESSJ If I may, I'd like to :eéd -
re-reéd the ﬁext:in the DTR fhat summarized
intérp:etation of'th%s_téble.b

Q. Okay. 

A. Just -- I think it‘S'just half a paragraph or

' so.

Q. ~'Absolutely. Take your time.

A Okay} And the -- the question was?
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MR. RICHARDSON: Can you read that back?

(The record was-iead.) |

MR. CARRIGAN: Renew objections.

THEvWITﬁESS: I believe the analysis there
indicated in areas, yeah, where there was.known'physical
distufbance'only Stage 1 communities were observed such
as the engihe'tést area we ——vwe'discussed earlier over
on the Chollas Créek side at Piers 4 and 5.

BY MR. RICHARDSON:

Q. And those are described as lim;téd areas;
correct? | |

A. Yes.

Q. And that the SPI analysis showed that there were

healthy mature Stage 3 communities presént throughout
both shipyards; correct?

.A. That's cofrect,‘yes,'

Q. I have alcéu;teéf copy forvyou of'an excerpt
from.thé Exponent feport 2003.
B A. Exponent report for 2003. Okay.

Q. Yeah. And that is Mastér Exhibit a. I'm having
yoﬁ look at page 15-3. | | |

a. Okay. | _ |

Q. F—The first full paragraph on that pagé says, "If

off-site sources were to be controlled, natural recovery

" of benthic macroinvertebrate communities would be
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expected to occur within a three to five-year period."
Do you see that?
A. Uh-huh.

Q. Do you have any reason to disagree with that

finding?
A. The -- I would say that finding needs more

study. I would not agree or disagree with it.

Q. Okay. So we'd need further analysis to

. determine whether Exponent was correct in their

assessment?

A. Yes, that's right.

Q. | And some of that assessment would involve the
factors we discuseed.previously, correct, such as
sedihentation rate and physical disturbanceevand so on?

A.  Yes, exactly. |

Q. If we eesume that sedimenration-rate, as

discussed in the DTR, is roughly two centimeters ﬁer

~year, if my math iseeorrect, after»five years that would

be roughly ten centi@erers; correct?

A. Uh-huh.

Q. Almest‘all marine organisms at the Siteilive
within the upéer ten centimeters; correct? |

~ A.  The vast majority do. There might be some

burrowing organisms that go deeper £hen.that.

Q. 'So wouldn't rhis deposited layer,.if there
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were -- strike that.

| If there were_source control, weﬁldn't the
deposited layer thet oceure over five years allow for the
development of e heaithy benthic chmunity? |

MR. CARRIGAN: incomplete hypothetical. ’Lecks

'foundation. _
THE WITNESS: Yeah. Let me -- let me think on
that a second, if you would. Yeah, it -- yeah; it eoﬁld,

The -- I don't know that ten centimeters is a ---an
aSsurediprotective barrier to theibenefieiel uses ef the
bay.lt o : . .

: For‘exemple,rin Convair Lagoon, the cap is --
the aqﬁeoﬁs cap is 3 feet thick, ﬁhich is more than ten
centimeters. So itfe a_——'it'e a‘contained, engineered
sﬁructure to aéeure,.ybu know, maihtenance of a certain

thickness cqver and -- and permanent segregatien of the

‘waste from the beneficial ﬁses of the bay.

That same assurance from -- in natural recovery
situations doesn't -- doesn't exist because it's -- it's

not within an engineered containment structure. You're

relying on‘natural'proceSSes and the environment. And it

. gets down to the -- I think the assurance of the decision

makers as to whatrdegree-of risk are the -- is acceptable
for possible future effects from‘the contaminants that

are left in place_there,
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BY MR. RICHARDSON:

Q.. Okaf. ‘Thank:you. That's hélpful;

The.DTR indicates théf theré Are mature benthic
communities throughout the shipyard.

A, Yeah.

Q. Assuming‘sgurce control is achieved,IWith the
addition of sedimenfation for.fivé years;vwbuld you
expect there to be cohtinﬁed'maturé benthic communities?

Mk. CAﬁRIGAﬁ: ‘in¢omplete hYpothetical. o
THE WITNESS: Yeah, there — there could be
continued healﬁhy co#munities there, depending on, you

know, under your scenario there's source control. And I

vguéss I'm conéidefing there's not harmful levels of

contaminants deposited at the site;_et Cetera,

" BY MR. RICHARDSON:

Q. ' How long is the implementation of the proposed

remedy under the cleahup and abatement order.expeétéd to

take? B

A. I think it ﬁas —— IFd’have to refef to thé -
;here.ig #'scheduie in the ofdé;. | |

Q.  Okay. I'1l give yoﬁ a éourtesy cbpy Qf that
schedule. It's Section_35,, :

'A. Okay. Okay. It's -- right now it's scheduled

to take five years to complete it.

Q. And did you oversee the development of
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Section 35 of the DTR?

A. Yes.

Q. So if we assnme source control and we assume
that there is some sedimentation occurring'at the site,

there's no reason to expect that a dredging remedy would

‘be implemented more quickly than natural attenuation}

right?

A. There -- part of the reason'for'extending the
schedﬁle was based on endangerment of the lease turned
from thevdredging activity. There‘s a poseibility that
the resource agenCies would just do the Site specific
conSiderations, allow dredging in the WlndOW of
September 15th through March 3lst, so that more
dredgingvcould occur where that five—jear schedule could

be'compressed>less.' So there's -- I just wanted to bring

’that out.

The - and then the other thing is, it'
reaily -- I don't -- an- analy31s has not been done to
show eXactly how long natural reCOvery would take to
attain the same eediment qualitj conditions that's
env151oned under the cleanup abatement order ‘as dredging

has been -- as the dredging would obtain So I don't

think I can answer,your questlon‘precisely as to which

would take. longer, that type of thing.

Q. Okay. But I'm askinngith‘the‘assumptions that
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are in the DTR of sédimentation'rate, and from the SPI

~data that we have that there are already mature benthic

communities thfoughout the shipyard.

A.  Yeah. | | 7

Q. I'm asking, is it true ﬁhat it's possible that
naturél attenﬁaﬁion couLd occur over the course of the
next five yeérs?. ‘ |

MR. CARRIGAN: Incomplete hypothetical.

THE WITNESS: Well, Ivguess -- well,‘tﬁe line of
risk wé'fe talking about is thé line dealing with benthic
organisﬁs.’ o

MR.iRICHARDSON: Correct.

THE WITﬁESS: And there are -- there are oﬁhef
lines of riskrﬁith human health, aquatic dependent
wildlife that to meet all those concerns might take a

longer period of time than five Years, but maybe five

years might be a prdcess that could deal with the effects

to benthic organisms.
BY MR. RICHARDSON:

Q. And if:there's source control and there's

ongoingrsedimehtation at rates approximating those in the

DTR, wouldn't it protect the other beneficial useé, as
well?
MR. CARRIGAN: Incomplete hypothetical. Vague.

THEVWITNESS: Yeah. Any -- any natural.proceés
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that is making the -- reducing the exposure of the
contaminants and making them less bioavéilable would

improve the protection for all of the beneficial uses

over time.

BY MR. RICHARDSON:

Q. The question is how long of a time-it woﬁld
take? | |

A. Yes. And -- énd égain,_the permanence of»the
remedy.

Q; Okay.

A. Yeah.

Q. You mentioned the schedule may be compreSsed}
Have we assesséd -- has the Cleanup Team assessed how

much the schedule can be compressed from the five-year

period?
A. I've had some limited dlscu551ons ‘with the
Army Corps of Englneers and the U.S. Fish and Wlldllfe on

whether they would be willing to consider dredglng within

“the window. Ahd’they said that they would.

' They had a lot of —-- of conditions on that, but

bthat they récommended when the parties get ready to

actively seek 401 Certification and the dredging

requirements, that early consultation processes be

initiated to get in their early review on that. And it

could lead to permission from those agencies to conduct
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dredging in thosé -- for a part or maybe even all of
those seasons.
Q. So there are certain seasons where historically

dredging has not occurred --

A._- Yes.

Q. ~- because of proteCtiéﬁ of the least tern?

A, Yes, exactly. |

Q. And so now for the site, the resource agenciés

may'concludevthat there would not be an impact on the

least tern so that --

A. Yeah.

Q. -— so‘the'dredging can occur?

A. Yeah.i Theyﬁindicated there was some ?otential
for that. | |

Q. gbIs that because least terns aren't found at the‘

shipyard? » ‘
| MR. CARRIGAN; calls for specﬁiation;

THE WITNESS: I think it's on a seasonal basis
thét thevthey maké thisldecisioh: thaﬁ fhey were careful
to say that this,dredging window, September'15th |
through March 3ist; is not a federal rejulation. It's
just a consideratioﬁ that they hafe out, and thej disquss
some scenarios.that wbuld - wherévthey could-lbgsen
tﬁeir ihterpretation of that. |

One thing they brought up was that if the
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dredging activity was located a certain distance away
from known least tern nesting areas would be a

consideration for them.

Q. Are there any known least tern nesting areas‘at-

the shipyard?

a. I -- in my convérsation with them, I was kind of
surprised to learn that théy -~ they were indicating théy
didn't think there were. But it was only a very |

preliminary discussion. And I don't have any detailed

knowledge on the locations of where they are.

VQ. : Sobthey did hbt think there were?
A; Yeah. AThey wefe indicating some‘potential for
pqésibly allowing dredging within that.windbw, yeah. |
Q. You testified earlier ;hat'—— that dredging
ﬁould deétroy the exiéting benthic comiunityfat thé site;
¢o:rect? |
" A.  Yes.

Q. > And after léoking,at the diagram in Section 32,

-_307—f Figure 3243; there are mature behthic communities

throughout the shipyard; correct?
A, Yes.

Q. And based on the benthic community table

" that's -- ahalysié tableé that we looked -—‘analysiss

tables that we looked at previously, there are healthy

benthic cémmunities existing at NASSCO that -are
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indistinguishable from réference;vcorrect?
A. Correct, yes}‘
Q.  And natural recove:y'would not involve the

destruction of those existing benthic communities;

correct?
A. To my knowledge, no.
Q; Assuming all else'equal, isn't that one more

factor to support natural recovéry over dredging?

MR.VCARRIGAN: Yague.

"iTHE WITNESSE The factor that existingvhabitats
arebndt disrupted\és.a'resﬁlt,byes, it is -- it is a
factor. I might augmentrmy answer a little bit, is that
when'benthié habitat.is destroyed as a result of
drédging, it's ndt a permanent destruction. -Bénthic j
communitieS»re—establish themselves over time.

BY MR. RICHARDSON: | |

Q. ‘Got it. And when benthic communities

_:e—QStablish over time, is'there some risk that invasive

species will become the dominant species?.

A. I-- I‘don;t have personal knowledgé oh>that.
But it ;-'i suppoée that cduld happeﬁ.

>Q; dkﬁy. Mr. Barker, we previously entered intoran
exhibit _- as an exhibit the Bay City Marine.cléanup aﬁd'

abétement order. 1It's exhibit 1214, I believe.

A. Okay .
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Q. I'm happy to give you_anqther courtesy copy if

you'd like. You've got it there.

A.. Okay. Got it. ‘

Q. And that's‘the>c1eanup and abatemént order for
the Bay City.Marine site in San Diego Bay; correct?
| A. Correct.

Q. And you were involved in the Bay'City Marine .

A. Yes.

Q. And YOu're familiar with the details.of the

‘ cleanup that occurred there?

A. ,I'm familiar with the -- up to the point where

the cleanup order was adopted by the board. And then the

‘ovérsight of the actual cleanup efforts was shifted tb_

another ﬁnit of the board. ‘And I.haﬁe less knowledge on
all the activities that took place at that time.

Q. ‘Okay. Well, I'd like to introduce as
Exhibit 1224, Addendum No. 3 to that order.

THE‘COURT»REPORTER; It's 1225.
'MR; RICHAﬁDSON:'_lZZS. Thank you.
(Exhibit 1225 was marked.)

BY Mﬁ.-RICHARDSON: | |

Q. Are you famiiiar with thié addéndumé

" A. Let me review it just for a second.

Q.  Absolutely.
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A. Yes, I am familiar with it.
Q. If you could turn to page 5 and YOu'look at

paragraph 17 --

A. Okay.
Q. -- for me, and I'll have a few questions for you
on that.

A. Page 5, nuﬁber 17. 'Okay.

Q. | So TBT levels At tﬁis site decreaéed markediy
over s§me relatively short period of time; correct?

A.  That's correct. . .

Q. And the followihg page, page 6, paragraph B, the

bfirst sentence indicates that TBT undergoes rapid natural

degradation in the environment. .Dq jou see that?

A, Yes.

Q.  So the Bay City Marine site, TBT, tributyltin;
was not treated as a CoC for purposes of.the cleanup
order; correct?

A. Yes..

Q. And is that because natural degradation would

,6ccur for TBT?:

A.  Yes.
MR. CARRIGAN: Document speaks for itself.
THE WITNESS: Yes. At -- at that time, that was

the board's'viéw, yes.
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BY MR. RICHARDSON:

Q. Does the board believe that TBT no longef

undergoes natural degradation?v

MR. CARRIGAN: Calls for speculation. The board

that sité --
MR. RICHARDSON: Staff.
.MR.'CARRIGAN:"—- and édjudiéates?' |
MR. RICHARDSON: Apologies. Yeah. Thank you
for clarification.
BY MR. RICHARDSON:
Q. DoesAthe Cleanup Team“beliéve that TBT undergoes
rapid natural degradation? | |

A. I don't believe the DTR discusses that with

respéct to TBT. I don't -- I don't think that got a lot

of discussion in the -- in the process.
Q. At the Bay City Marine site, was the site ever

remediated for TBT?

‘A, I don't.believe so. I believe the fF‘the focus

of the remediation was on the remaining constituents

éalled’ouf by the Cléanup ordef.»
Q..  And the ordéf, to'your knowledge, has not been
reopened to address TBT concerns at the site?
"A. No. | |
-Q. So this is ah example of one‘of thosé‘instances

that yoﬁ discussed previously where the Regional Board
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concluded that natural attenuation was an appropriate

remedy? 

A. Yes;bthat's correct. For part, not all the
constituents‘of concern. But fdr'one of the -- I think

there were three constituents}

Q. And mohitored natﬁral attenuafion'or natural 
reco#e:y i§'used th:oughoﬁt the stéfe from time to time
to élose contaminated siteé; C§rrect?

IA. - Yes.

Q9. I'll introduce this as Exhibit 1226.
(Exhibit‘1226 was marked.)
BY MR. RICHARDSON: |

Q. Mr. Barker, I'm handing you a case closure

summary from the State Water Resources Control Board for

a site on BodegabHighway. Dé_you'éee that?

VA. Yés.'v |

Q.‘ikAie ydu'faﬁiliar with the site?

‘A. No. ._ ._ | |

0. ,Qkay; Would you turn to page 5.°

AL bk#y. | | o | |

Q. Turn yéur‘attention’to thebfirst full paragraph
of the pége._ After-ydu've had a chéncé to review that;
i'll'ha&éba £ew‘ques£ions for-you, |

A; On page 5; correct?

Q. Yéah, the first full paragraph on page 5.
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A. Okay. Okay

Q. And then do you see the d;agram or chart that's

~ labeled "Groundwater Concentrations in Trench"?

A. Yes, I do.

Q. What is "biodegradation"?

A. I would COneider thet the -- the -- the uptake
of constitueﬂte endj—F ﬁherevhatural prqcesses.degrade
the constituents, maybe chahge the chemical-ferm-of the
constltuents over tlme | |

' Q,»e To a less toxlc orbnontox1c degree°'

A. Yes.

Q. And this -- these two charts show what appear to
be poliﬁtant concentration of benzine over time. Would

: you’agree?: o
IYMR.‘CARRIGAN; I'd like:to :ecord te reflect
that this document.is'a-draft report. Go ahead.
THE WITNESS Yeah. | This décumentvis indicating
'that ben21ne levels in the groundwater are decreaSLng
over time. Yeah.' ‘At. -- yeah. Based on that one chart
there.r | |

BY MR RICHARDSON'

Q. Understood And sd where natural attenuation

. processes are occurrlng such as blodegradatlon you would

“expect to see a decline in the concentrations over time;

correct?
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' BY MR. RICHARDSON:

‘MR. CARRIGAN: Incomplete hypothetical.
THE WITNESS: Yes, I would. Yeah.
BY MR. RICHARDSON:

Q. . But isn't it also common that there would be

some data variability as there is in this chart that

shows some concentrations going up'and other
concentrations going down?
' MR. CARRIGAN: Incomplete hypothetical.

THE WITNESS: Yes. In groundwater quality

.trends,,itls quite common to see fluctuations in data.

sets over time. But'trends cah nevertheless emerge from

that. |

BY MR. RICHARDSONQ ,

o Q. | So.aé aﬁ expert in - in_femediatioh of sites,

you would be 1qoking‘for a similar trend to detefﬁine‘

whether natural attenuation were occﬁfring‘at a site;

corréct?r | | | | -
MR. CARRIGAN: Incomplete hypothéticél,

lTHE WITNESS: That‘certainly would be one level.

‘One consideration is seeing the concentration of the

substance decreasing, yes.

T

Q. Albeit in the présence of SOme_variability?
A. Yes.
Q. We previously discussed today what a surface
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aréa wéighted average concentrafion or SWAC is; correct?
A. Yes. | Y
0. And we diséussed how SWACé were used in the DTR
to determine thé‘appropfiate cleanué approach; correﬁt?

A. Yes.

Q. And myfunderstahding is that the goal is to

ensure the organisms that are exposed to areas throughout -
the site aren't exposed at levels that could create risks

to thém or to anything else in the food chain.

A. Right.
. Q. How is a SWAC calculated?
A. Rather than -- I'd iike to turn to the area Qf»

the DTR jusﬁ to freshen my memory on that. But

~basically, it's a surface weighted average concentration,

the geheral approach was that -- I think there were
66 sample sites, something like that, 65, 66.

The -- each -- there was a —- a methodology

‘for -- to represent.thefgeospatial picture of that data

through a_technique called TYSdn polygons. And in simple

terms, therway'the process worked is the polygons were

developed, and each sample site was assumed to represent
a certain geospatial area within the site.
‘And then a -- based on that, a site-wide

concentration was determined, a weighted. average

concentration, through the whole site. I could probably
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get more precise with that by referring to therDTR. But

Q.
A.
Q.
layman's

in general terms, that was it.

- I think that's very helpful.

Okay.
So I'm -- I'm going to try td do this in
terms. -

SO'in-layman's'terms, you take a concentration

of'a;station.

A,

‘Q.."

Yeah.

And you multiply it by the area that that

station represents.

A.

Q.
‘includes.

A.

Q.

A

- Q.

Right.

And you sum that up for whatever the study area

Exactly.

And you divide by the total area.

Yes.

Okay. So in MasterrExhibit 1, the cleanup and

.abatement 6rder, could you look at Tablé 2, the.

A.

B O P ©

alternative cleanup levels. -

Table 2?
Table 2.

Of the?

Of the -- on page 15 of’Master Exhibit 1.

Okay-
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Q.
A.
Q.
cleanup
A,
Q.
'A.
Q.
go throu

‘A.

_Dd ydu see that?

Yes. .

And on that table, do you see thatfalﬁerhative
levels on a SWAC basis? | |
Table 2, yes, I see -- see that.

The SWAC 1e§e1s? |

Yes. |

You'll want to'keep that in ffénﬁ ofryou as.we
gh the next‘phaéé of questions. |
" Okay. | | |

MR. RICHARDSON: In fact, you kﬁowbwhat,

actually now is a good breaking point.' It's a_little bit

earlier

now?

going to
least. -

with me.

record.

than we anticipated.
THE WITNESS: Okay.

MR. RICHARDSON: Would you like to take lunch
THE WITNESS: Sure.
 MR. RICHARDSON: If I engage, I think we're

be probably'be'ahother half hour, 45 minutes at
THE WITNESS: Okay. Yeah, that would be fine

MR. RICHARDSON: Okay. So why don't we go off

THE VIDEOGRAPHER: Off the record. Time is
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12:23 p.m.
(A recess was taken )
THE VIDEOGRAEHER: Back on the record Time is
1:31 p.-m. |
BY MR. RICHARDSON'
Q. Before the break Mr. Barker,'we were looklng at
the cleanup and abatement order, Master Exhibit 1,

Table 2. Do you see that?

A. ',xes, I do.

0. I have a courtesy copy'if'you waht;'either,one
of you

A. ‘Okay.

Q. And this table represents the post remedial

surface weighted average concentrations cleanup levels

- for the'site; correct?

A. Yes.

Q} And there are flve chemlcals of concern listed:

‘Copper, mercury, HPAHs, PCBs, and trlbutyltln, c<:>rrec1:'>

A. nght.
:Q. - Earlier, we discussed the supplemental triad

study that was conducted in July 2009. Do you recall

that study?

A. Yes,:I do.
And that we often refer to as the "now testing"?

A.  Yes.
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Q. And that study looked at five stations that

previously had been sampled during the 2001/2002 period;

corregt?
A; *Yeé.
Q. Andrare those_st&tions 1isted in DTR page 32-33?
A. DTR page? |
Q. 32-34. Sorry.
A. bkay.

Q. And it's those five stations SW-06, SW-19,
SW-30, NA-23, and NA-247

At Yes.

Q. I'll introduce this as Exhibit 1227.

(Exhibit 1227 was marked.)

BY MR. RICHARDSON:

Q. Mr. Barker, this table summarizes the data from

the 2001/2002 investigation at these five stations, as

well as the 2009 investigation»results‘fCr these five
stafidnsvfor the five‘pi;mary CoCs.b Do you'seévthat?

A. Yes.i | | | '

Q: I can fepreSentﬁthét'this chart is an accurate
summary of ﬁhe data collected from both of those studiés.

A, Okay.

Q.  The chart also includes the surface areas for

each of the five stations in the second column. Do you

_see that?
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;_A. Yes.

Q. fThe chart also includes a representation of the
percentages, percent changes, in the SWACs from 2001
sampling, 2002rsampling events to the 2009 sampling
events. Do you see that? |

Ao“ 'Yes. |

0.  We'll mark this as Exhibit 1228.

(Exhibit 1228 was marked.)
BY MR. RICHARDSON

Q. Mr Barker, I'm handlng you a serles of tables

‘that are marked in the lower rlght—hand corner A through

'E; A, B, C, D, E. Do you see that in the lower

right-hand oorner?
Al Yes, I do.

Q. Would you verify that you -- the document I

handed you has all those pages, A through E?

A, Yes, it has all of the pages A'through E,

Q. B I'll represent to you that I've taken thls data

and that it accurately. represents the data collected from'

the 2001/2002, as well as the 2009 studies.

A. Okay .

Q. Let's start with the page labeled "A" in the

. right-hand corner.

A. All right.

Q. This shows the concentrations of the five
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stations and the percent ehange in the surface weighted
average concentration for those stations. Do ybuvsee

that?

A. Yes.
Q. The concentrations on a Surface’weighted basis

changedﬁfrom 183 BPM to 167'BPM.F Do ybu see that?

A. Yes.

Q. Are you aware of any active remediation of these‘

polygons between 2001 and 20092

A. Oh, 2009. No) I'm ‘not aware.

Q. . Wouldn't you agree that this data suggests that -

there has been some natural attennation’occurring in
these‘areas of the shipyard? i

MR. CARRIGAN: Incomplete,hYpothetical;

THE WITNESS: It -- it could suggest that. I

would caveat that answer with the observe -- observation

" that Sediment contaminant levels can fluctuate up and

-down even when the same_sediment-at the same point is

sampled at_the same time.
BY MR. RICHARDSON:

Q. Very fair. And we'll come back te that.

A. Okay. |

Q. Would you also look at Table 2 in -- sorry ;— in
the cleanup and abatement order

A. Table --—
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Q. Master Exhibit‘;;

A Okay. _

Q. Just keep_that in front of you.

'A.  All right. Okay. |

Q. What is the suifece Weighted average

concentration on a post remedlal basis for copper?

A. 'Is - would be 159 milligrams per kllogram

Q. And thatYs "the concentration at which after
reme&iation occurs we'd like to see the site?

A, Yes. |

vQ; And so the surface weigﬁted average
eoncentration in these areas that were sampled in 2009
are'167!8. And our ultimate geal fer the site is 159;‘is
that co;rect? | |

MR. CARRIGAN: Misstates the document.

THE'WITNESS{ ‘Okay. The pre-remedial SWAC you

_1nd1cated was 167 for coppexr?

'BY MR. RICHARDSON:

Q. The -- the 2009,-—

A. Oh, the --
I'm sorry. I'll be‘more_Clear.
'If you look on Exhibit 1228.

A. Okay.. | |

Q. Page A, the 2009 data shows that the surface'

weighted average concentratlon at that sampllng event was
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167.8.

A. Yes.
Q. On Table 2 of the cleanup and abatement oider,

Master Exhibit 1, the cleanup levels for the site on a
surface weighted average .concentration basis are 159 for
copper; correct?

VIA. -Cerrecf.

Q. So because these numbers are fairly close to

each other, wouldn't you agree thaf the site remedial

goals in Table 2 would be met within some reasenable

time? » _

MR; CARRIGAN: Vague. Incomplete hypothetical.

THE WITNESS: Oh, could be met at;thoee five
stations? |

'MR. RICHARDSON: (Nods head.) |

THE WITNESS: Yeah. If this data is, inifact,
that reductions afe’caueed - being‘cauSed by»nafural
recovery. And if Ehat_were to coﬁtinue,eitle”—— it's

possible that the concentrations would eventually

‘decrease below the SWAC levels at those five sites.

Although, I don't know that that would be -—
result in the attainment -- the permanent attainment of

the SWAC. It ﬁouldr—- for the reasens we discussed

‘earlier, where contaminants, site physical disturbances

could result in -- in the re-exposure of contaminants to
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the beneficial uses of the bay.
BY MR. RICHARDSON: |
Q. Okay. We'll -- we'll come back to that, as

»well.

A, All right.
Q. But assuming that the reduction of 16 parts pet
mllllon that occurred from 2002 to 2009 is a result of

natural attenuation, then wouldn't you agree that it

‘would continue to naturally attenuate to the cleanup
goais nithin some reaeonable time?
: MR; CARRIGAN: Incompiete hypothetical.
. THE WITNESS: That's a possibility, yes.
-BY MR. RICHARDSON . |
Q. -Well, let's -- let's look ‘at the page 1abeled B
in the right-hand corner of Exhibit 1228.
A: Level --
~Q. dIt's the.second page.> It should say "B" -- "B"

as in boy in the lower right-hand corner.

A. Okay. Got it.

Q,.'-So this table lists the metcury concentrations
at these five stations sampled in 2001, 2002,7as well‘as
2009. Dovyonfsee that?
| _ At Yes. |

Q. I‘ll represent to you that now that all the data

in all the five tables came from the studles conducted in
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2001,_2002, and 2009, and are accurate.
’ A. Okay. |

Q. The surface weighted average concentration
during.the 2001/2002 Study period for thesé five stations
was 1.5 milligrams per kilogram. Do you see:thaf? |

A. Yes,-i Qee that. |

Q. And the surfaqe weighted average cohcentration
in 2009 was-0.8. Do you sée that?v

.A. Yes. N |

Q. This amoun£s to_a reduction ig‘mercﬁfy

concentrations at these locations on a surface weighted

- average basis of'49 percent. Do you see that?

A. Yes.
Q. As was the case with copper, wouldn't you agree

that this shows natural'attenuation is already occurring

at the site?

MR. CARRIGAN: - Incomplete hypothetical.
THE WITNESS: It -- it could so -- show that.

There might be other factors at play that could also

influence contaminantvlevels that é:e factors other than

natural attenuation, such as sediment site where there's

:been'some physical’distu;bance to it, causing sediment to-

’redistribute_itself and affect leveis, et cetera, at a

site.

'BY MR. RICHARDSON:
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Q. Okay. And I think you previously testified that

phyeical disturbances could act to worsen conditions at

~ the site. Here -- here physical disturbances could

actually cause‘an improvement at the site?
A. Or -- I mean, at a particular station, it might

show that contamlnant levels went down but the

: contamlnants that were at the station may have been

redep051ted at other locations in the bay, perhaps,

H,affectlng prevxously uncontaminated areas.

Q. Is there any evidence that that's occurring at -
theSe five stations that were sampled?
'A. I don't know that it would be possible to
analyze that effect based on this=data. 'But I -1I--
I'd have to look at a map and see‘exactly where these

stations are and do a more thorough analysis of it.

1Maybe it would involve getting_mo:e'sediment data at

' other:locations, as well. But....

“ Q.vf Was there adfurther,answer, Mr. ﬁatke;?h I
didh't wantAto interrupt you; |
A. ‘uI mean, hypothetically speaking, if a source is
controlled and there is sediment depesition occurring at

a site, eventually contaminants would be buried by that

Sediment,‘abeence other complicating factors and reasons.

Q. Okay,' I understand. So sedimentation would be

one of the natural processes —-
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A Yes. _
Q. -- that could attenuate the pollution.
A. - Exactly.'

Q. Let's look back at‘Table 2 and look at the

‘mercury*surface weighted average cleanup-level.

A. Okay.
Q, boryoﬁ see that?

, A; bYes; I see it.

Q. And is that 0.63 miliigrams per kiloéram?
A. Yes, thét's cb:réct; o

Q. ~ And the'2009 surféce_weighﬁed éﬁerage
condént:ation at>theée polygons isAO.B? |

A. Yes, that's correct. |

Q. | So_thé site conditions for these five polygons
are approachiﬁg-the cleanup level af 0.68; correct? |

A;- It would seeﬁ so from this infofmation, yes.

Q. Okay. If you'd turn to "C." On Exhibit 1228,

‘page'c,bwe have_a table showing the HPAH concentrations

in the 2001, 2002 and 2009 sampling even£s,
| Doryoﬁ see that the Surface'average weighfed
concentration for this area in 2001/2002 was 2,8237
A;' I do. | | |
Q.  And-the 2009 sampling shows that the surface 
wéighted’avefage concentration at that fimé was 2,293?

A. Yes.

Peterson Reporting, Video & Litigation Services

326

0l:
01l:
01:
O0l:
Ol‘:
O0l:
Ql:
O01:
Ol:
0L:
01:
01:
-‘Ol:
0l:
OL:
0l:
701?
01:
01:
0l:
01:
01l:
oL
0l:

Ol:

47

47

47

47

47:

47

47

47
47:
47:

47

47

48

48

48:
48:

48:

48

48:
48
48:

48:

48

48‘:

48:

:23.
123
126

126

30

:33

041

42
43
47

48

:51
:02

:03_

06

14

16

.28

33"
43
46

51

: 51

54

59



10

11

12

13
14
15

16

17

18
19
20
21
22
‘_ 23
24

25

Q. And that thls represented a decrease of about

.18 8 percent°

A. Yes.
Q;. Wonld you agree that this data shows natural
attenuation of HPAHs at these five stations?
MR. CARRIGAN: TIncomplete hypothetical.
THE WITNESS: It -- that's one -- one
possibility to explain the trend'of'the data; yes.
BY MR._RiCHARDSON{ |
.. Q. Okay. | R
lf’weﬂlook at Table 2, the alternative‘cleanup

levels, what is the cleanup level for HPAHs on a surface

weighted average concentration basis?

A It's 2,451 micrograms per'kilogram.

Q. So the 2009 data of 2,293 micrograms per

’ kllogram is actually lower than the requlred surface

welghted average concentratlon of the alternatlve cleanup
levels for HRAHs, correct?.

A. Yes, at -- at -- at - those five 51tes,HYes.

Q. So would you agree that the 51te—w1de cleanup

goal for these five 51tes on a SWAC basis ‘have already

‘been achieved through natural attenuatlon?

. MR. CARRIGAN: Incomplete hypothetical.
THE WITNESS: I -- I don't know --
MR. CARRIGAN: Misstates the document and the

Peterson Reporting, Video & Litigation Services .
| 327

Ql:
Ol‘:
01:
Ql:
01:
>Ol:
Cl:
_Ol:
oL
_‘0-1
S 01:
O.l:
01:
01:
. 01:
.Ol:

- 01

01

01l:
01:

01:

01

01:
0l:

01:

49:
49:
49:
49:
49:
49:
49:
49:
49
:49
49:
49:
49:
49:
49:
493
>:'49:
:49:
49:
5.0:
50:
:50:
50:
50:

50:

01
03
05
06
08
12
15
19

23

:23

23
27

32

34

42
48
52

56

59

03
07
13
15
18

19



10

11
12
13
14
15

16

17

18
19
20

21

22

23

24

25

data in the document.

THE WITNESS: I don't know that I could agree

with that.v The -- the SWAC base levels in Table 2 are

based on site weighted average levels over the

approximately 65 polygon areasvof;the site that were --

and reflects averaging over all of those areas.

And it's -- and while the magnitude of the

number from the -- on the SWAC ba51s of the five statlons

shows a number less than the number that was based on

averaglng over many =- a much larger area, the five

statlon SWAC is less than that number But whether that

means the intent of the SWAC—based goals have been met
I -- I think you would need to look-at -- at the whole
picture, basically.

BY MR. RICHARDSON:

Q. So if I understand correctly, you're saying that

‘we'd want to know whether throughout the site --

A. ,Yes;

Q. - we're'seeing -

A.b _Theusame. |

Q. ‘——:a similar natural'attenuation that's
oecurrlng -- appears to be occurring-at these five
statlons?- | | |

A; Yes, yes, we would.

Q. If we are seelng natural attenuatlon at the

Peterson Reporting, Video & Litigation Services

328

01:

01:

01

01l:
01l:
0l:
0l:

01:

01

Ol:
01:
O0l:
01l:
0l:
O0l:
0l:
01
bl:‘
,_o'.1:
! ‘Ol::
01:
01:
01l:
01l

01:

50:
50:
:50
50:
50:
5'0:
50»:
51:
:51:
517
51:
5l:
51z
51:
51:
5l:
:51:
51:
51:
51:
51:
51:
Sl:
51:

52:

21

24

125

34
44
56

59

07 -

12
18
24
28
36
40
42
45
48
52
52
53
53 '
55
57
58

00



10
11
12
13
14
15
16
17

18

19

20

21

22

23"

24

25

other statlons cons1stent with what‘s observed in these

five stat;ons, then would you agree that the target level

would be met through natural attenuation? -

'MR. CARRIGAN' Assumes facts not in evidence.

THE WITNESS Yeah. Again, if source control is
adequate and there is sediment deposition taklng place at

all locations throughout‘the stndy area, you —-- you could

see a -- a reduction in the SWAC levels at the site to

order, Table 2.

levels below those specified in the cleanup and abatement .

Then I think the -- along with that observation

and the data, I think the attention would shift to the

permanence of the achievement of the cleanup goals.

Is -- would site disturbances re-expose contaminants and

where -- where the -- where -- to the extent that the --

that natural.deposition'was not a permanent success,

remedial success.

- BY MR RICHARDSON

Q. Great. And we' ll come back to that
A. Okay,
Q. Moving to the next chart on page D of

Exhlblt 1228. This table. lists the PCB concentrations

from the 2001/2002 study, and from the 2009 study
Do you see that?

'A.» Yes, I see that.
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Q. Andilooking at the chart, the surface weighted

_ average concentratioh for PCBs in the first study'in

2001/2002 was 247 nanogfams per gram; is fhat right?

A. Ye#, that's correct. |

Q. And the~2009isurface weighted éverage
concentration for these five stations is 188.7.

Do you sée that?

A. Xes;

Q. This répfééented a decrease of approximately
24 percent. Do jougsee tﬁat? |
A, Ido, yes. |

Q. Wou;dnft you agree that this daﬁa also shows-
natural attenuation ié already occurring at the site on.a
SWAC basis for PCBs? |

MR.‘CARRIGAN: Incomplete hypothetical. .

THE WITNESS: It's similar to my other

: responses. ivwouidfsay that it's possible thatvthe

redﬁction in levels is occurring from natural recovery.
There could be other factors atiplay. I -- I would note

that, for example, at NA23, it shows PCBs increasing at

" that station. And you would -- and if natural recovery

were occurring uniformly across the five stations, you

‘wouldn't -- I would think ideally you would not see an

increase in PCB concentrations.

Q. But Mf.-Barker,'didn't you testify with respect
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to Exhibit 1226 in looking at the chart on page 5 that
thére is some natural Variability that oécﬁrs'éven in the
?resence of natural attenuation?

A. Yes;

Q. So is the mere presence of a'éingle data point
that exceeds the prio: data point déesn't mean natutal
attenuatién is notroécurring; cétrect?

'A.  Yeah. That fact alone doesn't mean that

- sediment isn't being deposited at the site.

Q. You want to look at the whole‘data set; right?
- AL Right; yes; | |
| Q.. Okay.
If we can look at Table 2, what is the post |

remedial alternative cleanup level on a SWAC basis'for‘

PCBs?
A. It's 194 micrograms per kilogram.
'Q. So isn't it true that the -- for these five

stations, the surface weighted average concentration in

,2009 is below the post remediél alternative cieanﬁp

levels for PCBs?
A. That the 2009 SWAC calculated at the five

stations, yes, that ——‘that numbertis less thah the

194 micrdgrams'per kilégfam.

‘Q. , Okay. o
Let's look at page E of Exhibit 1228. This
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table is a list of the tributyltin or T -- TBT

concentrations at these five stations‘from the 2001/2002
stﬁdy and the 2009 study.

A;_ Yes. |

Q. Do you see that?

'A. -Yes.

0. r'Looking at the chart, it,shdws that the surface

weighted'aveiage concentration for TBT in the 2001/2002

_time'frame was 82.1 micrograms per kilogram. Do you see

-that?v

A. Yes.

Q. 'And the 2009 data shows that the surface

- weighted average concentration for TBT at that time was

23.3 micrograms per kilogram. Do you see that?
A, Yes.

Q. - And this represents a decrease of approximately

‘72 percent. Do you see that?

A. ’,Yes. ‘

‘Q; Wbuldnft yéu agree that this daﬁé sﬁostthat
nétural attenuatiénvis already oécurrihg at the.site fbr
TBT? | |

" MR. CARRIGAN: Incoﬁpleterhyﬁothetical.
THE WITNESS: Attenﬁationvas you're using the
word, that could include degradation of waste products.

Yes, it does suggest that could be occurring here, yes.
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degrade®?

BY MR. RICHARDSON: |

Q. I'd like to refer you back to Table 2 of the
cleanup and abatement order.

A. - ’Okay.b 7

Q. And I'm at'Table 2. What is the surface
weighted average'concentration cleanup level for
tributYltin?

A. 110 ﬁicrograms per kilograu;.-

Q. So would you agree‘that the 2009 data shows that

- the site has lower TBT concentratlons on a surface

- weighted average concentratlon bas;s for these flve

stations than the alternatlve’cleanup»level?
A; Yes, that the calculated "SWAC for the five
stations in 2009 ylelded a result less than the
110 mlcrograms per kllogram
Q. And 1sn't -= I'm sorry. Go ahead
A. Just alternatlve cleanup level in the order.
h Q. = Thank you. |

And 1sn't that con51stent w1th your flndlngs at

7

the boatyard 51te in Exhlblt 1210 that TBT does naturally-

A. It -—- it —- yeah lt provides some reason for -
further 1nqu1ry into the observatlon there to you knAﬁ)'
that that is a- p0551b111ty Yeah. -

Q. Qkay, And that possibility uas realized atvthe
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Bay City Marine site; correct?
MR. CARRIGAN: Vague.
MR. RICHARDSON: I agree. Let me rephrase to

make sure the record's clear.

'BY MR. RICHARDSON:

Q. Isn't it true that the Regibnal Board staff
concluded that TBT would naturally degrade at the

Bay City Marine site?

A. Let me get that exhibit in front of me. Hang on

a seéond.' I wanﬁ to-qﬁaiifyvmy answer.
0. It's Exhibit 1210.
MR. CARRIGAN: 12147
MR. RICHARDSON: I think it's 1210.
’MR; CARRIGAN: 1210 is the one with the chart on
it, isn't it? |
MR. RICHARDSON: Correct. That's it.

MR. CARRIGAN: Oh, okay.

THE WITNESS: There was a —- I think there was

an éxhibit wheie we had thevcomplete order for Bay City
Marine. That's it. Let mevjust élance at‘tﬁis a secondl
| ' MR. RICHARDSON: Whidh exﬁibit -
MR. CARRIGAN: '1214. |
.THE-WITﬁESS: I just'want td'——.Irjust wanted to

refresh my mémory on our basis for the findings that we

‘had on degradation of tributyltin. The --
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BY MR. RICHARDSON:

Q. You may be wantingvto refer to Exhibit 1225,

‘then.
A. Okay.
Q. Finding No. 8 -- 18 -- 18B, as in boy.

A. Oh, 18B. Okay. Yeah. Okay.

' Yeah. The data,forvmaking these cénélusions_was

iimited at the time but nonethéless; we made them. One

‘thing that we didinot do is theie was not post

remediation monitoring at'ahy of the.Commercial Basin

sitesvto vérify‘that the assumptions being made to derive

the cléanup'levels were, in fact, occurring at the site
after the cleanup.

For exampie, that there were -- that the

degradation of tributyltin down to elemental tin, that

wasn't verified with on-site post remedial sampling.' It
was‘-?'cbnclusiéns were drawn that that would occur, and
the cleanup order was issued.

Q. Okay,

A. .Soiwhether_it actually occurred there or not, we

never got data to indicate whether it did or did not.

Q. But there was an independent finding that TBT

undergoes rapid --

A. Yes.

Q. -- natural degradation in the environment
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correct?
A.  ¥§$, that's correct.

Q. And thié data that wé're.seeing on Exhibit 1228,
éage'E, is consistent with that finding, isn't it,'wheie
we see a 72.percent reduction in TBT over tﬁe course of
seven years?

A. Yeah. Yes. It -- it indicates that trend»is -

‘,‘that.thatvmight be the reason for ﬁhét trend there, yes.
‘Could be other reasons, but maybe that's a primary -
reason. _ |

| _ Q;' Okay; Loéking af this data collectively, we
samplé the totai.of five stations‘in the 2009 testing;
correct? | |

A. Yes.

Q.. The post remedial SWAC nﬁﬁbérs for at leasf
these five areas have been met forvthreé of.the CoCs;
corredt? 7 | |

VMR. CARRIGAN;_ At the five stétionsé

MR. RICHARDSON:  At the five stations,:right.

THE WITﬁESS: Let}s #ee1 So -- so.fat we
examined ttibﬁtyltin aﬁd cop?er, mercury, PCBs. And one
of those Qas:not beiow the level, I think. And the other
threé'were; yéah. | | | |
BY MR.‘RICHARDSON;

Q. Okay. So of the two that were not, copéer,vthe
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goal is 159. And we are at 167.

A. Yeah.

Q. Which seeﬁS'margihally,above the goal?‘

A. Right. |

Q. And then‘the seéqﬁd one is mercury at .8, when

the cleanup level is .7 or .68,-which again seems

marginally above the goal; correct?

A. Uh4huh.‘ | |

.Q. Was that yes?

A, Yes. _ }

Q. And then the reméining three A£e all below the
alfernative cleanﬁp levéls}»correqt? |

A. Yes. _

Q. Yesterday we discussed Exhibit 1206, which was
the directive of the Regional Board to cénduct the
'assessﬁent at the'shipyard'site that ﬁltimately reéulted
in the 2001/2002 test data; correct?

' A. Correct. | _

Q. And in that study, if you recall from‘ourv
discﬁssién yeéterday,:it réquired’an évaluation.of the
potential natural précesses that could support a no"
action élternative, inclﬁding dispersal of cohtaminanﬁsi

by natural proCesSes-and natural detoxification of

_ contaminated sediments, restricting access to the site,

monitoring of water sediments and organisms.
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Do you recall that?
A. Yes.

Q. So NASSCO was directed to look at this. The

work plan»listed the factors that NASSCO was éuppoSed_tob

consider in evaluating natural attenuation. NASSCO then

dutifully did so and éame up with the 2003 report that is

"Master Exhibit 4. I'm giving you an'excerpt'of that as a

courtesy dopy.
A.  Okay.

Q.  The ﬁaragréph1in the center of that page starts

"a comparison." Do you see that?

A. Let's see. . Okéy. I see it; yés;

Q. Do you rec#ll what Exponeﬁt recommended.for the
remedial alternative-to be applied-ét the ﬁASSCO
shipyard?

“A. I believe they called for monitored natural

‘recovery.

Q. And is it:correct}that'dredgiﬁg would destroy
the ekisting benthicacbﬁmuﬁifies at the site?. I‘believe‘
yoﬁ‘vé'airéady testified on this. I'm just cqnfirming,
your testimony. | | » v .

A. Right. Not permanently. i_ﬁean, yes, destroy
thém initially, and théy ﬁay refesféblishrthemselves
later,%yes. | |

Q. .And you testified that you don't know what tYpe
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of species would re-establish after the --

A. That's correct.
Q. -- benthic communiﬁy was destroyed;'is that
'correct? |
A. .Correct.
Q. So the work plan required NASSCO to look at

natural attenuation. NASSCO did the study under RegiOnal
Board's direction. NASSCO's consultant, Exponent,

recommended that naturalcattenuation be selected as the

remedy. The 2009 data-suggests on all five accounts, all

the CoCs thaﬁ were stﬁdied, ﬁhat natural‘attenuation is
occurring. | |
Do you agree, then, thaf natural attenuation is
at least a viable remedial alternative for the NASSCO
site? |
MR.‘CARﬁlGAN:< Misstates facts in evidence.

_ THE WITNESS: No. The -- the staff -- I mean,

when we looked at the Exponent report, we -- we were not -

in agreement that the entire remediation effort could

be -- that -- could be addressed through natural

recovery.

We weren't ruling it out for perhaps, certain
areas of the site where, for example, where dredging
could not occur and removal that natural recovery might

be employed. But we did not believe the site was an
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" appropriate site to address with natural recovery-as'the

sole remedial alternative.
BY MR. RICHARDSON:

Q. And I ¢an appreciate, Mr. Barker, that jou
didn't have the benefit in 2003 of‘thé 2009 data.

.A. Yes. | ‘

Q. But now that yéu do have the benefit 6f the 2009
data, that does sh§w significant redﬁctions in the CoCs,

indeed some of the CoCs below the alternative cleanup

levels that are.ordéréd to be met in the cleanup,and

abatement order.

‘A..’ ﬁight.

Q. boesn't that now mean that>at.least_it's a
potentiﬁlly viabie:optidn to remediafe the site througﬁ
monitored natural aﬁtenuation? | |

MR..CAERIGAN: Misstates facts‘in evidencé.
_THE WITNESSQ I -- I believe our concerns with
the disturbances aﬁ the;sité are -- would still -- and

the fact that we believe those disturbances are such

that -- thatjwe'woﬁid probably still reach the same -- we

would reach the-Same cqnglusioh-thatihatural recovery
should nbt be'uéed as the sole.remedialvalternativg.for
the site. |
BY MR. RICHARDSON:

Q. ‘On several occasions you've raised this concern

- Peterson Reporting, Video & Litigation Services
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about the potential for physioal disturbances.

A. Yes. | |

0. And I'm trying to understand that better. If I
recall, you testified that where there are physical
d1sturbances such as NA-20 and NA22, we see benthlc
communltles that are not mature. They re Phase 1 or
Stage lrbenthio communities.

'A.  Correct. |

Q. Butvthroughout most of the shipyard, as is
reported in the DTR and cons;stent with your prior
testimony, most of the shlpyard has mature Stage 3 ‘
benthic oommunitles. And I thought you suggested that
that meant there would not be ?hysioal disturbance or at
least not significant physical disturbance in those
areas. _Isn‘t that correct? | |

A. I,guess it -- relative to areas at the site
where there have been phys1cal dlsturbances, I guess
the -- it's a more healthler benthlc communlty at. the
locatlohs that,—— where -- that were’ away from known
éhysical disturbances.

QL‘>’And those areas that were away from known

‘ physicalidisturbances indicate no difference compared to

reference conditions for the benthic communities;
correct?

A. Yes. I believe that was what the data -- data

Peterson Reporting, Video & Litigation Services
341

02:
‘02:
02

02:

02

02:
02:
02:
02:
‘02:
02:
1 02:
02:
02:
02:

02:

02

02:
02:
- 02:
02:
02:
02:‘
02:

02:

10:
1‘l‘:
11:
11:
:11:
11:
11:
11:

11:

11

11

11:
11:
11:
11:
11:
:11:
‘ll‘:
11:
12:
12:
12.:
12:
12:

12:

57
01
01
05
11
15
17
21

21

122

125

28
31
35
37
-
49
53
59
06
07
10

12

15

16



10

11
12

13

14

15

16

18
19
20
21
22
S 23

24

25

indiéated.

Q. Okay. We'll come back to a few of those issues.

But for now why don't‘Wevmove on to another topic,

remediation of other sediment sites throughoutlsan biego

"and California.

A. Okay.

Q. As we discussed préviously, you have been

jde31gnated as the Cleanup Team's person most

‘knowledgeable regardlng other sediment remedlatlons in

San Diego'and Califérnia;'correct?

CA. | Correctf |

Q. As we_discussed, you;vé been designated'as the
Cleanup Teaﬁlsxpérson'most knowledgeable. Do you believe
that you éré the Cleénup Teamfs person most
khowiedgéable?

- 1 Yes:

| Q. : And why is that’>

~'A.1 Just due -- prlmarlly due to my work experxence

on this pro;ect, as well as other sedlment cleanup sites

on San Diego_Bay}

Q. And ffom'Exhibit 1210, my uﬁdeistaﬁdiné is you
workéd on:most, if not all, the-sites'liSted in thi#.‘
A. Yes, that's corréct. | |

Q; Are you fémiliar with Resolution 92-49?

A. Yes.
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there?

Q. This is Master Exhibit 5. Do you have a copy

MR. CARRIGAN:} It's -~ what's the title of it?
MR. RICHARDSON: = It's the 92-49.
. MR. CARRIGAN: I don‘t.‘,Thatfs the one thing
you didn't provide mé with a‘copy of; | |
MR;bRICﬁARDSON:. A courtesy copy° I'm not sure

I have extra copies of this. Can we get the

'Master Exhibit 57?

THE COURT REPORTER: - That was not in our

exhibits, actually.

' MR. RICHARDSON: Okay. |
MR. CARRIGANE 1208 is the oné_——'
MR. RICHARDSON: 1208 did I give you that?
MR. CARRIGAN: It mlght have gotten 1ntroduced

MR. RICHARDSON: O©Oh, yes, I did. I -- I

Aintroduced it as 1208."i-think you can have my éopy. I

- Just want to make sure that I did not interlineate.

MR.»CARRIGAN. It doesn't say NASSCO is llable
on it, does it?_ If itsdoes, you ‘better not hand it over
to me. . | 7

' MR, ﬁICHARDSON: I'm lookiné closely. No. This
is atclean copy . I wrote‘1208 on.the,top-but -
- MR. CARRIGAﬁ:' Thénk you. | |

MR. RICHARDSON: You're welcome,‘ And we should
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be sure this gets intfoduced.as Master Exhibit 5.

BY MR. RICHARDSON:

0. So you're familiar with this document?
A. Yes.
Q. - Would YOu loock at paragraph 7?
A. Paragraph 7.  Okay.
Q. Can you explain to me what'paragraph'7kis
intended to do? |
- MR. CARRIGAN' Calls for a legal conclusion.
THE.WITNESS- The intent of paragraph T is

establlshlng that 1t is in the interest of the people of

the state for the State Water Board to»prov1de guidance -

through’the Resolution 92-49 to -- to the boards.

' BY MR. RICHARDSON:

Q. So it's a consistency provision.
A. Yes, a consistency provision.

Q. So the goal is regardless of the type of

, discharge, the State wants to ensure that there are

standard policies and procedures appllcable to

"investlgatlons and'cleanup of 51tes?

A. Exactly. That‘s -- that is true.

Q. Okay . So let's look at Section 2A-9. 1It's on
page 7 of 21. | |

A. Okay. 2A.

Q. ' Paragraph 9.
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A.  2A ~- okay.

Q. I'l1l give,youua minﬁtevto read it and réfrésh
your recollection. |

A.  Okay.

Q. Okay. ' So this states that, "The Regional
Water Board shall prescribe cleanﬁp.levéls which are
conéistent.with apprbpfiate’;évels set by the Regional
Water Béardvfor analogous discharges that involve éimilar
,waste,»site‘cﬁafacteiistics,'and water éuality
ccnsiderafions.ﬁ Do you'see’fhat? |

A. Yes.

Q. So in essence,VWOuld you agree that
Resolution 92-49 requiresjthe,Regional Boards to treaf
similar sites similarly? |

| »lMR; CARRIGAN: Calls fo:-a.legal conélﬁsion.
TﬁE WITNESS: It suggests that that -- it should
‘be a gbal, yes. | | | |
BY MR. RICHARDSON:

Q. This is back to the consistencj:pu:pose,bf
92-49; right? | | |
| A.  Right. _

Q; . Did the Cleanup Team follow Resolﬁtion 92-49
ﬁhén it évalﬁated ﬁhét_cléanup>levels to-set:for the
rsite? | o

A.-i Yes, pretty much yeé. iThé -- in evaluating

Peterson Reporting, Video & Litigation Services

345

02:‘
02:
02:
02:
02:
02:
02:
02:
02:
012:
02:
| 02:
O2:I
02:
0.2:
02:
: 0'2
02:
- 02:
| Q2:
02:
02:
-02:.
02:

02:

16:.4.{6 :
16:
16:
lé:
16:
17:
17:
17:
17:
i7:
.1.‘7:
17:
17:
17:.
17:
17:
:17:
1'7:
I-I.-_7:
17':
17:
17:
17:
17:

17:

51

53

58

59

01

06
09
12
16
17

18

20 -

24
28
33

35

37

N
39
42
43
e
50

57



10
11
12

13

‘14

15

 16
17
18
19
20

21

22

23

24

25 .

cleanup levels and the alternative levels, the staff
folldwed the pfinciples_ianesolution 92-49. I might

point out there's a lot of material in Resolution 92-49

that deals with soil and groundwater that wasn't directly

applicable. .And so we ——‘we looked at what -— ﬁhat we
felf was applicébleiénd’foliowéd those principles.
| Q. Is the Cleanup Team'réquired to follow 92-49 at
thé sitéér | | | 7 |
MR.-CARRIGAN{‘ Calls for a legal concluéion.
. THE WITNESS; Yes. We believe that‘ﬁhe setting
of cleanup levels needs to be éonsistent with the'

pfinciplesrin Resolution 92-49. As part of the process,

'we actually asked for a légal opinion from the State

Board Office of Chief Couhsel; And I -- I think in the
administrative record, that was one of the documents that
was included, was a 1egal opinion that they-issuedf

that -- where they concluded that the policy”wasv

1'applicable to the sediment cleanup site.

BY MR. RICHARDSON:
‘Q. As we go‘thréugh the additional lines of
questions here, you may want to just keep that one

paragraph 9 in front of You."_I'll keep referring back to

it

'A. Okay. All right.

- Q. Is it fair to say that the Cleanup Team
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~evaluated other sites in San Diego Bay where sediment

cleanup levels had been established to‘see if the
shipyard,site had analogous discharges that involved
similar waste, had similar characteriStios, and hadd
similar water qnality considerations?.

A. Yes. Very much so. The staff board -- weli,

the staff focused on levels that had been set at the

Campbeli Shipyard. And actually;‘there was an effort'

durlng the 19905 to examlne a551gn1ng those same levels .

- to the Shlpyard Sedlment Slte, in cleanlng up the sxte tov

reach those goals.v And for various reasons, that was
ultimately determlned not to -- to be not appropriate and
that a site- spec1f1c study needed to be done.

Q. 'And we'll go through that in more detail here in
a moment. So that was sites in San Diego Bay.

Did you undertake a similar process for_sites

- elsewhere in California®?

A. Idon't --I don't recall that. I just recall
San Dlego Bay. And ﬁé may have done sone doounent
searches,' I think there was a shlpyard up in the
San Franc1sco Bay area that we at least looked at Those
are the only two that I remember

Q.  I'm sorry. The San Francisco Bay Shlpyard and
what'was the second site? |

A, Well, the Campbell Shipyard Site.
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Q. Oh, Campbell.
A. And as -- in -- in producing the'latest version
of the DTR, there was at various areas in.the document,

there's footnotes that indicated that such and‘such.a

- factor was consistent with what was being done at a -- at
various sites around the country, up in Oregon and

-Washlngton area or back in the Hudson Rlver in New York.

So yeah.

Q. So in general,‘for the analysis of 92-49 in

‘ paragraph 9 where it says,Similar sites should be treated‘

similarly --
A 'Yeah.b
Q. - your analysis included the San Francisco Bay

Shipyard and the Campbell Shipyard; is that correct?
A. . Yeah, primarily so. Yeah.
Q. Any others?

"A. I would say within the DTR, the sites that are

called out in that'document, I don't recall the names of

:all of them. But certalnly they would be 1ncluded in a

complete response, ‘should be.

Q. But you don't recall what . those are off the top

of your head°

‘A. Names of them, ‘no, I don't. But they are

”footnoted at varlous places in the DTR.

Q. Looklng at paragraph 9 agaln how does the
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Cleanup Team interp:et'the phrase "analogous discharges"?.

MR. CARRIGAN: Calls for a legal conclusion.

THE WITNESS: I would say analogous discharges

example, as NASSCO.. But agaih, similarities in the

Peterson Reporting, Video & Litigation Services -

S 02:

~

would be discharges with the same types of
characteriStics, 'Certainly, we were -- paid close
attention to fhe Campbell shipyard discharge because 
there were‘obviéus‘similarities with that facility and
N NASSCO and BAE. |
BY MR. RICﬁARDSQN:
. -Q;' Paragraph‘S alsé refers t9 analdgoﬁs site

charaéteristics or similar sitebdharactefistics. Whaﬁ
.wouldyﬁé_thé chafaéteristics that the Cleanup Team'ldoked
at? 7 v |

a. This would be -- I -- I think with sité
charadteristics, we probably chuséd more on _
Saﬁ ﬁieg§'Bay, Campbell Shipyard Site. It's the SaméJ‘
ﬁater 5ody; same tyﬁe of‘Sediment there,bthat typévof

‘thing. | |
Q;v Same historic ﬁses?

-A. ‘Yeg.

Q. ‘Same fypesrof‘commercial andiindustfial
agtivitiés? '

A, Typés of,—f'tﬁe léﬁelrof the activities may Ha&e

differed. Campbell - shipyard is not the same size, for -
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Q.
that you

Campbell

‘operations, yes.

Okay. And another similar site characteristic
may look at, not necessarily you did look at, at

or any other site, but types of characteristics

you would loock at, would YOu look at the receptors at the

site?

© ¥ o p o ¥

A.

‘Yes.

And you said water body, what water body?
Yes.

Other gedgxaphic.conditions?‘

Yes. Yeah, we consider that.

Geologic and hydrogeologic conditions? 

Yeah, certainly that would -- I don't recall --

I beliéve, yeah, we did look at that. There was a fairly

complete
that had-
o.
geolqgic
. a.
Q.

similar?

© ¥ O

assessment report for the Campbell site!doné_‘
extensive technical information. in it.
But you ﬁéﬁld deem it important to look at the

and'hYdrogeolpgic -

-Yes.

-- conditions in assessing whether sites are

Yes;

You would also lo6k'at-sediment characteristics?

 Yes;

‘Such as fines?
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A. Yes, the pattern and distribution of
contaminants, et cete:a!

Q. Okay{ 92-49; paragraph 9, also refers to

similar water quality considerations.

A. Paragraph 9. dkay.

Q. An&‘so which fé#to:s would the Cleanup»Teaﬁ use
in asseSsing’whether,a’site is similar with respect t§
water éﬁality cdnsiderations?

AL Weli, the types of beneficial ﬁées assigﬁed to

the water body. Thé types of applicable;water quality

" standards that would apply to the water body, whether the"

water body was an encloséd bay; an eStuary kind of

Similarity.
. Q. Would you‘also look at beﬁeficiél uses?.
A. zYes;_ | |
Q. Ehé 1évéi ofvcontémination relaﬁive to
vbackground?'v | |
...A,: Yes, that cquld"be a édnsideraﬁign; yés,
Q. :bﬂoﬁ about the_preéenée of muni;ipal storﬁ water
outfallé? | | | |

A Yes, yeah.

Potentiél sources of urban runoff?

0.
A. 'Yeah.

Q. Other potential sources of contamination?
A. ﬁow we're -- we're saying where wé would \,
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compare -- in our comparison of analogous 51tes, yeah,

‘all of those factors could enter 1nto the comparison.

Q. Any others you can think of for that?

A. No.
Q. Okay . 'In paragraph 9 also refers to similar
ﬁastes.

' Can you tell me what waste characteristics that

the Cleahup Team evaluates'when determining whether a

‘site 1nvolves similar wastes?

_A."' The source of the wastes, what type of
act1v1t1es are occurrlng that are generatlng the waste,

and are»those activities similar or similar chemicals and

products used in -- in the actiﬁity; that’kind‘of'thing.
| Q. The type of CoCs that are'involved?,
A. Yes.
,‘Q. a'Just‘a few more mihutes,'and then we'll take a
break.
A. ’Okay.
Q. Im sorrj. 'Actually;bnow is a good time to take

a bteak. We're heading ihto a new line'of‘questions. So
does,that work for yeu? ' | |

“A. ‘All :ight._ Yes.

Q. Five minutes?

A. TIt's fine. Yes.

THE VIDEOGRAPHER: This ends Videotape No. 2 in

| Peterson Reporting, Video & Litigation Services.
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the deposition of David Barker. The time off the record
is 2;28 p.m. | | - h |
(A recess was taken.) 
THE ViDEOGRAPHER? This begins Videotape No. 3
inrthe deposition- of David B#rker. The time on the |

record is 2:45 p.m.

BY MR. RICHARDSON:

Q. Mr; ﬁarker, if you would, would you loock aﬁ
Exhibit 121Qé ‘
' A.  Exhibit 1210. Okay.
Q. These are the verified responses and objections
to NASSCO'é sécond_set of specialAihterrogatories.
AL _Alllright.
Q.. Do you see that?
A. Yes.
Q:- After page 14, there is a verification page. Is
this'your si§nature‘on the verification page?
A, Yes, it is. |

Q. Do you understand that by verifying these

‘responses; you fepresent that YOu'knowbthe contents and

declare the information contained in them to be true and

correct?

A. Yes, I do.
Q. And attached to Exhibit 10 is a table that we've

been referringfto throughout these two days of

,;Petersoh Reporting, Video & Litigation Services
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deposition. You verified the information COntained‘in :
that table was true and_correet,.as well;

A. Yes.

Q. Ahd accbrding to the response tot

Interrogatory 14 the sites in this chart are the sites

~in San Diego Bay where contamlnated sedlment has been_

remediated. Do you agree w1th»that?
‘AL Yes, ‘

Q. in looking at this chart, Exhibit A to

Exhlblt 1210 do any of these sxtes involve analogous

dlscharges to the NASSCO site?
A Yes, they do. Or yes, somewhat ahalogoﬁs,'yeah;
Q. I mean analogous‘in>the sense that under . |
paragraph 9 of Exhibit 1208 that they are analogous sites
for purposes of 92- 49
' MR. CARRIGAN: Calls for a legal conclusion.
THE WITNESS: Yes. There are some —— some --
some characterlstlcs ‘that would warrant examlhatlon
BY MR. RICHARDSON
Q. Okay‘ Let's look at the Campbell Shlpyard Site.
A, Okay . | '
Q. Do you agree that the Campbell shlpyard site
ihvolves'analogous dlscharges°
A.  Yes.

Q. To the NASSCO site?
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A. Yes, some Similarities, yes, ;ight.
Q. So.they're bqthIShipyards; éor:ect?_
A. Right. | |
Q. They had similar historic operafions; correct?
.A. Yes, right. |
| Q. Similar NPDS permits?
A.; (Nods head.)
Q. Cb:regt?’
A. Yés.

’ Q;v Do YOu agree-that the Campbell.site involves

. similar wastes? -

A, Yes. I ==-1 think_there - there would be a 16t
of similarity between the waétesf They.—4 there may be 
differenées in the variety df fhe.wéste; but there wduld
cértainly be common elements for éﬁre.v '

Q. And on Exhibit A to Exhibit 1210, the pollutants

.‘of'concern listed f§rrthe Campbell Industries Shipyard

Site were the same as those for the NASSCO site; correct?

 A. I think there -—vthere are-some'differeﬁces.
Q;‘  6kay. All five primarY'Cocﬁ-at.the NASSCO site
are included'within the Campbell site; correct? |
A. I beliefe so, yes.

Q. Okay. Do you agree that the Campbell site

involved similai site characteristics to the shipyard

site?
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"A.  Some similar characteristics, yeah.

: Q. ‘Such as?

A. The same water body. The same tYpe of sediment

on the -- although the distribution of the sediment

- particle sizes, there may have been differences in that.

But -- so those would be the two things, same type of

receptors, as we discussed previously, receptors of

concern.

Q. Located geographically fairly”cloSe to each

other; right?

A. Yes.
Q. It's less than a mile?
A. Yes.

Q. . And the Campbell site was approximately 13 acres

" of water; correct?

A. I --I -- I don't know that to be a fact. That
sounds right. I'd have to consult our documents to see.
Q. I'll introduce this as 1229.

(Exhibit 1229 was marked.)

'BY MR. RICHARDSON:

©. .Mr. Barker, I'm handing you the conceptual work

, : ‘ : . j _ .
plan for the Campbell Shipyard Site. Do you see that?

A. Okay.

Q. And the number in'the'lower right—hand corner/

_the Bates number indicates this was prodﬁced by the
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Cleanup Team; eorrect?v » .
MR.'CARRIGAN:‘ i‘livrepresent to you,_bavid,
that's what_that Bates number means.
THE WITNESS: Okay. Then that is correct.
BY MR. RICHARDSON: h |
.Q-”, All rlght Thank you. | If we look at page
ending in three dlglt numbers 811.
A. 811. I have it. Yes.

Q. In the flrst paragraph thls 1nd1cates that

" there was approx;matelyle acres of,tldelands; correct?

hA.‘ Yes, it does.

Q. And at 18-32, there's a diagram showing the site

in relation to other areas in San Diego Bay.

Do you see that?

A. On page 18-32. Okay. And this -- your comment
on that?
Q; - Do you see where the Campbell site's located?

”A; Yes, I do
Q. 'rAnd do you know where the NASSCO shlpyard 1s»
located?
A.  Yes, I do.

Q.s And can you see that based on the scale shown in

the.bettem'of{the page that itfs less than a milehbetﬁeen

the two sites?

A. Yes.
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‘right?_

Q. So they're geographically located close to each
other. '

A. Yes.

Q. And there's approximately 13 acres of submerged

tidelands at Campbell. Do yoﬁ know the approximate water

area of the NASSCO leasehold?
A, I could consult the DTR. I think that figure is
listed there.v

Q. Okay. And it's about 40 acres; does that sound

A, That soun&s fight., .

Q. So é little bit larger but same 6rder of
magnitude as Campbell? 7

A. Yesﬁ

Q. Okay. And if we look at Exhibit 1209, this‘is

the cleanup and abatement order issued to Campbell

”shipyard; Do ydu see that?

A. Yes, I dof_“

Q. Okay. If you'd look at paragraph 27 on page 14 |

of the order, which is Bates labeled last three digits

360.
‘A, 360. _okay.-
Q. Paragréﬁh 27.>
"A. All right.
‘Q.' Do you see‘this indiéates that there are storm

~ Peterson Reporting,.Vidéo & Litigation Servicé_s
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.drain outfalls lodatéd in the area of the Campbell

shipyard?

A. Yes, I see that.

Q. Okay . And‘there's a total of four, one within

' the Campbell shipyard immediate area, and three in the

immediate area around the shipyard; correct?

A. - Yesm

Q. _And then at the NASSCO Shipyard Site, there are

~also Ms4 discharges, as well; correct?

‘A.  Yes.

Q. That would be SW9.

A. Yes. |

Q. Plus storm ﬁater diécharges_that drain into

Chollas'Créék;j

‘A, That's correct, yes.

Q. - Okay. Do you agree that Cémpbell;site involves
'similar water quality'considerations as the shipyard ——

as the NASSCO site?

¢ Al Yes, I do. A 7
bQ;,\ Aﬁd so that's both ip’the same water bbdy{
co:rect?v | 7 |
A. - Same types ofrbeneficial.ﬁses‘and water éuélitj
standard57‘similar recéptors of concern.
Q. Would'jou also agree it has similar potential

for recontamination?
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A There is -- the last time I reviewed the
Campbell Site, it's been some years. And we -- at that
time that order was issued, we weren't paying as much

attention to recontamination from MS4 drains as perhaps

we should have. The storm water progfam was kind of in

1ts 1nfancy at that time.
Q.. So if you look at page 8 ——
Okay. |
-- of Exhibit 1229.

. Exhibit 8.

© » o ¥

'I'm eorryf Page 8vonExhibit 1229. This is
back te.the conceptual work plan.

A. Okay. _Oh,'excuee me. All right. Exhibit. A1l
right. _ |

Q. Under Section 2.4, doesn't this indicate that
there was a potentlal recontamlnatlon from Switzer Creek

between the Campbell leasehold and Tenth Avenue Marlne

. Terminal?

. A. Okay. Yes, it dees _

Q. And 1sn't that 51m11ar to the shlpyard site in
that the -- there is potential of recontamination at
NASSCO from Chellas Creek adﬂacentnto the NASSCO
shipyard? . |

A. | Yes, soﬁewhat simiia:, yes. There may be seme'

differences, whereas Switzer Creek emptied, I believe,
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- 'BY MR. RICHARDSON:

into the Campbell/site more directly than Chollas Creek,

- which is -- well, I guess it,flows threugh:pe:tvof

NASSCO's leasehold. But it's off to the -- to the

1mmediately adjacent to lt

Q. Isn't it true that for the -- the Campbell

,Shipyard Site, the discharge»was to the south. of: that

shipyard_astwell?

‘A, Yes. That is true.
Q. Okey -So-based on our discussioh of the

Similarities between the Campbell Shipyard Site and the

NASSCO Site, would you agree .that it should be conSideredr

an analogous site for purposes of your anaIYSis under -

' Resolution 92f49,-paragraph 9?

MR. CARRIGAN: Calls for a legal conclﬁsion.
THE WITNESS: Yeah. I -- I believe there are

similar ——'similarities,between the -- the sites.where,-

certainly cleanup work at the Campbell site should be --

is kind of a relevant conSideration -

Q. Okay. I'll'introduce ‘this as Exhibit 1230.

(Exhibit 1230 was marked )

BY MR. RICHARDSON :

Q. Mr. Barker, I'm handing you a staffrreport’oﬂ,
the establishment76f shipyard sediment cleanup levels --

A. Okay.
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Q. -- for NASSCO and Southwest Marine, dated

February>17, 1999. Do you see that?

A. Yes.

Q. ﬁo you recall this document?

A. Yes, I do.: | |

Q. Dpid you work on the prepatation.of‘this
dooument? _ | N _

A. let's see. I -- I had staff under my

supervision that was working on it, yes.

Q. | Would you look at page ~-— Bates page last three
numbers.257.

A. 257. Okay. |

Q. The very last full paragraph.

A. Yes. I see that.

Q.  The staff report notes that it was appropriate

‘ to apply cleanup levels developed for Campbell 51te to

the NASSCO and Southwest Marlne sites.
‘A. Yes.

Q. And that'it's based on similarities between

physical, biological,'and chemical conditions.

A, Yes. -
Q. At Campbell and NASSCO.
A. -_Yes.

Q} And. the fact that Campbell Shipyard is

phy51ca11y located in San Dlego Bay just north of NASSCO°
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Yes.

Do you see' the bullets under that paragraph?

» o

Yep.

Q. Where it notes, "Campbell and NASSCO are
comparable-iﬁ terms‘of site activities, waste materials,
and métrices"?

‘A- "~ Yes. -

Q.  That Campbell and NASSCO are éimilax -- sorry i;
the same,hydrodynamic-a#dbbiqgedgraphicAZOnesf |

A; Yés. v | . |

Q. And that Campbell and NASSCO are influenced by a
similar §uiteAof"pollﬁtants from off site? |

A. Yes. .‘

Q; On page 658.

..ﬁR;'CARRIGAN£' 2582 . |
'MR. ﬁICHARDSOﬁ: Sorry.' Two —-- 258. Page 258.
MR. CARRIGAN: The very next pagef_’
| MR.‘RICHA§DSON§ ' The ver& next_page{
BY MR. RICHARbsonﬁ ' | |

Q. The very last Sentence of,thé first parag:aph, 5

do you see that? ’It'begins "it is appropriate.”

“A. The véry.last sentence of the-first.
Q. Yeah, the first parégraph'discuSSes
Shelter Island Boatyard.

A. Yeah. I got it.
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Q. The very last paragraph says it's approp#iate to
apply the Shelter Ialand Boatyafd mercury cleanup levels,

4.2 milligrams per kilogram, to the NASSCO site.

A. Yes.

Q. And ﬁhen it lists the ekplanations for that.
'A. Yes. Okay.

Q. Do you see ﬁhat?,

A. Yes, I do.

Q. And the boatyards are similar to the'shipyards

in terms of site activities, waste materials, and

- ‘matrices?
A. Yes.
Q. The boatyards and shipyaids are both in

San Diego Bay?

A. "Uh-huh.

Q. And that the data from the 11 stations used to

" derive Shelter Island Boatyard mercury level is

comparable to the 15 stations used to derive the Campbell

éieanup levels?

A.  Yes.
Q. Do you agree that the analysis in these last two
pages we've been discﬁssing was the -- your staff's

attempt>tb Ccmply with(the provisions of 92-49 that -
aimiiar'sites be treated simiiarly? |

A. Yes. And it was kind of an attempt to also
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vexpedite cleanup of the site by taking advantages of a
biological study, effect study done at one site and

: weighing the benefits of just applying those results at

another site and obtaining a -- a quicker cleénup in the
process. 7 : |

Q. Okay. We'll come back to that.

A. Okay- |

Q[» Would You agree that the‘cleanup levels for the

shipyard site are significantly lower than the levels

established for Campbell and Shelter Island?
MR. CARRIGAN: Vague.
. THE WITNESS: If I could just examine that --

MR. RICHARDSON: It will be Exhibit 8 to

Exhibit 1210.

THE WITNESS: That big spreadsheet.

MR. RICHARDSON: Yeah. | | |

MR. CARRIGAN; I keep thinkiné I have thét out.
.,VIHE,WITNESS: Okay. | |

,MR.‘CARRiGAN: Oh, there it is;

THE WITNESS: Okay. Got it. All right.

Cleanup levels at Campbell, yes, they are -- they are --

the'proposed'levels:at the shipyard site are moré

stringent than the Campbell levels, yes.

© BY MR. RICHARDSON:

Q. Okay. I'll introduce this as 1231.
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(Exhibit 1231 was ma;kea.)j

MR. CARRIGANi Ifmigoing to leave 1210 out. .

MR. RICHARDSON: What's that?

MR. CARRIGAN: I said I'm going to leave 1210A
out.

MR. RICHARDSON: Yes. Please do.

' BY MR. RICHARDSON:

Q. Mr. Barker, I've handed you the final Regional

Board report for the shipyard,sediment.cleanup leve1s for

'NASSCOVdAted February iGth, 2001."Do YOu‘see thaﬁ?»

A. Yes, I do. .-
Q. Are you familiar with this»docﬁment?

‘A. I recall the document. I haven't iooked at it

"in a long time.

Q. Was it developed under yeﬁr direetion?

A, Yes, it was. - |

Q. - Between 1999 diafﬁ report that we just looked aﬁ
ahd‘thie 2001 final report,:did the staff recommendatioh
,fo use the CampbeLl and Sheiﬁer Island cleenup leveis |
change?v | |

| A. I'd have to freshen my memory. I believe what

happened is a -- a peer‘reviewipenel,was set up te peer
review the -- the iSsﬁe>of'Qas it approprietebto use the

Campbell. cleanup levels at the NASSCO and BAE shipyard

- site. And there were, as I recall -- recall, there were
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three reviewers on this panel. And they each submitted

an opinion on that.

- Q. And if you —— I'm sorry.

A. T‘hat‘ s all. | |

Q} Okay . If you'd look at éage 19 of the report.
.‘A; Okay . 7 | ; | |
>'Q. With Bates number 988.

A. 988.

Q; There's a,discussion, I believe,‘of the péer’

‘review panel you're referring to.

A. Yes.

Q.. So did thatvpéer review panel inclﬁde'
Mr. Steve Bay of Soqfhern California Coastal Water
Research Pfoject?

,A' - Yes.

Q. And the review panel also included Russell Ferry

‘of Moss Landing Marine Laboratories.

A. Yes . _
Q. And Todd Thornberg of Hart Krausér?‘*
A. Yes;g |

Q. And they peer reviewed the Validity of using the

Campbellrahd Shelter Island cleanub levels for the NASSCO

. .site; correct?

A. Yes.

Q. 'On the next page, I understand this to be a.
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. summary of each of those peer reviewer's thoughts on --

on that issue.’

A.  Yes.

Q. And if I understand Mr. Bay's conclusion of

'SCCWRP, he concluded that using the Campbell cleanup

levels was appropriate. There was insufficient‘data to

allow him to conclude whether he should apply the

'Campbell and -- strike that. Start that.one over.
MR. CARRIGAN: I was just g01ng to say document

-speaks for itself. Go ahead You can characterlze lt, I

guees.
THE!FWITEUESS: Yeah.

BY MR. RICHARDSON:

Q. D1d Mr. Bay conclude that there was 1nsuff1c1ent’

‘ dataﬂto allow'him to find that we should use the Campbell'

cleanup levels at NASSCO°

A. -Yes, I -- I belleve,—- belleve that was the

'results of his rev1ew

Q. - Okay. And d1d Mr Ferry conclude that the AET
approach was not appropriate for elther Campbell or the
NASSCO site? »

A. Let'e see.‘ I vaguely recall that ﬁut-I'd -;

I'd have to: rev1ew this in more detall to -— I know there

' was a questlon on the number of stations. And perhaps

that -- the adverse effects threshold procedure was
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criticized by Mr. Ferry. But I -- without reading this,

I"woﬁld -= I would -- woﬁid just be speculating. I think
that'srcorrect, but I -- I don't know that.

Q. But the AETs were eventually used at the
Caméﬁell Shipyard site; correct?

A;—. That'srcorrect. Yes, that's correct.

Q. . Ahd then the third peer réviewer, Mr. Thornberg
ét Hart'Krauser,‘is it correcf that he:concludea ﬁﬁat it
was appfbpriate to-use‘the.Campbell ievels for thé
shiﬁyard,site?, ” |

bé. i>believe that!s‘coixect, Yes.

;Q.' éo we,had one expeit say don't use them;vone
expert said don't use them; and one e#pert said, "I néed
more‘data‘before I decide";ris‘that'cbrrect?g

 A. 'Yes, yes.

Q. Expér£s. 

A. Yes. o

0.. So if‘you‘;bok at ?age -=I'm sor:y.” Ju$t a
moment‘—; 975, Bates No. 975;: | |

Do you recall.whaf staff's finél recommendation
was to the executive officerrand Regional Boaﬁd after

reviewing'these»three different peer reviews of the LAET

épproaCh?.
A. I'd have to review it. I -- I -- I think that
our_réccmﬁendation led to the -- a decision to develop
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site—specifie levels there.

Q. | So'it_sounds.like, in essence, ydu egreed with
one of the expert's findingsvthat -- that we should-- we
have 1nsuff1c1ent data and need more analy51s

A. Yes, yes. In the end we kind of reluctantly let

go of the proposal to use Campbell levels at the site.

Q. Who reluctantly let go of us1ng Campbell s?

A, The staff dld. But on balance, based on the

. concerns being expressed, we felt that it was no longer a

viable alternative to use those levels at the site; that ‘

there was too much criticism of that from experts working

in the field, and to the point where we felt our board

'would not be comfortable moving forward with that

p:opeSal. |
Q. By "experts.in the field," do yeu mean

Russell Fefry of Moss Landiﬁg?
A. Yes; end Steve.Bay, yes.
'Q.i'vMy'understanding is Steve Bay eimply coﬁcluded

there was insufficient data to determine whether

Campbell Shipyard AETs applied.'

A, I'——ragain,‘I havenlt read’through the document..
l -- he may have also had some coneern about the possible
differenees at the:siﬁe that might.yield a different AET
reselt if the teetsiwere conducted riéht at NASSCOls site

versus the Campbell site.
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Q. So Mr. Bay and Mr. Thornberg did not object to
the AET_approach; only Russell Ferry of Moss”Landihg'did;
correct?

A, The more you're asking me this, the more I'm

~thinking 1 want to read this document to refresh my

memory. The AET approach is -- I don't think either
Steve Bay or Russell Ferry are strong advocates of that.

approach beihg the sole basis'for'determining a cleanup

1evel. So.

Q.  Okay. We cah.oome back to that."Thatfs fine.
'A. All right.
Q. So the conclusion was staff recommended that a

further study be done, and the board eventually issued

13267 orders that we discﬁssed yesterday --

A Yes.

Q. -— reﬁuiring the shipyards -
- A. Yes. | o
hQ. -— to do a study; correct?
A, Yes./ Right. I might add I've just glancedvat

page 20 here where it looks like it gets 1nto a summary
of their -- each 1nd1v1dual's oplnlon - And I noted that

Steve Bay observed that contamlnatlon patterns differ

_among the -- the 51tes, and relatlonshlp between effects

vand,chemlcals may differ between the sites. So it sounds

like he was uncomfortable with using samples collected at
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anpther site in lieu of site-specific data. .

0. 'Right,:'So it sounds like he wanted

site—specific data} but he wouid accept the AET approach

in Bullet 2. He just needed more data to do so.
A. Yeah. It sounds like that, yeah. |
Q.  Okay. ‘And we've:looked at the 2003 Exﬁonentl
report that is introduced as a ﬁaster'éxhibit.
. And it's ﬁy understanding, correct, that_ﬁhat

report was submitted in response to this 13267 that we -

just referenced to?

A. Yes, that's cofrect.

Q. So generally Whé:e'a'site uses a sité—specific
study_to come:up with cleénup leve;s,_it's genéraily mbre
accurate and conservétive?b

A.  Yes. Yes.

Q. Moving forﬁard to the issuance of the cleanup

and'abatementvorder in 2005; is it your recollection that

the findings in that order were basad on the Exponent
2003‘study? | | | ‘

A. Yes. That wa#'the ——'ﬁhe‘déta.fhatrwev—— we'
used in the report camebfrom -- from the 2003 Exponent
study. I don't know that the finding§ didn't agree with
every conclusion in the stﬁdy; But‘certainlyrﬁhe f—.thé
data was used, yeé« |

.Q. Okay . Was the Resolution 92-49 comparison
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between Campbell and the NASSCO site as to the
appropriate application of the AETs revisited in the 2005
tentative CAO?

A. I don't recall that it was. I think it was back

.in 2001 when we issued the investigative order, we

basically let go of that concept. as a viablejoption;.

Q.' ‘And that was let go also in the first releasevdf

the Cleanup Team'errafthechnical Report in 2008;

correct?
~_A.: Yes.
Q. However, in the current CAO and DTR, there is a

discussion of AETs; corfect?

A. Yes, there is.

Q. So the DTR has used the apparent effecté'
threshold approéch devéloéed for the Campbell  Shipyard
Siﬁe‘but with site¥spe¢ific ﬁASSCO'data; correct?

A. Yes. I just caveat my answer. Along with

‘another sedimenﬁ chemistry threshold methodology referred

to'as_SSMEQ'and,along'with employment of a COnServative,
I guess, safety factor for the advance —%'Or excuse me —-
adverse effects threshqld,_Yeah. Yeah.

Q. So the LAET you're referring to, the lowest

apparent effects threshold, you ﬁentiohed’conservative '

factors. So the DTR used the LAET model but put somé

_ievel of additional conservatism in it?
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A. Absolutely, yes.
Q. And what‘was that’conservatism?

A. It applied a 60 percent of -- of the»4f whatever

'the calculated LAET‘value was for a chemical that was

60 percent of that was -- it had a safety factor of
60 percent multlplled tlmes to further reduce it.
Q. Okay. So 1f my understand;ng is correct, at the

Campbell shlpyard they used an apparent effects

~threshold.

A. Yes.
Q9. We used the lowest apparent effects threshold,
which is the lowest number that --

A. Yes.

Q. —-- there is an apparent effect.
"A. Yes.

vQ}' And then we took a 40 percent safety buffer

" below that and used'that as our measure of

protect1veness°

A. A 60 percent _

Q. So it's 60 percent of that nuﬁber; It'eb
40 percent below the lowest number;-correct? |

A, Okay Yes.

0. And that -- both the SSMEQ and that LAET

‘approach are‘reliable predictcrs of likely benthic

impairment; correct? And I'd refer you to page 32-34 of
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_other locations throughbut the shipyard?

the DTR. |

.A.   0kay} Yeah.  Okay.> Yes. That was our -- the
$taff‘s ¢onclusi6n,‘that'we éould‘employ thoseithresholds
at the shipyard site.to address conéerns about impacts to
the,behthic'community. |

ij So.using thbse'tﬁo ﬁeasure$‘are likely

predictors of'anY'like -- of any bepthic impairment at

- A. Yes, of, yeah, likelykbenthic impairment.
Q.  ‘That's one of the issues that were téSth in the
2009vnow sampling; cdriect?.(
_'Exaétly;-
And it confirmed this'staﬁement; correét?

Yes, it did.

© p O P

- Compé:ing the'loweét apparent éffects‘threshdld,
LAET ievéls,vfoundrin Table 32_19" |
A, 32-19. |
 1QQ. icbmparinglﬁhésé nuﬁbers;with the:dleanup levels

from the Campbell Shipyard Site in Exhibit 1210,

Exhibit A.
A. Okay.
Q. Would you agree that the -- the NASSCO LAET

screening,Value,760-percent screening value, are lower:
than the Campbell cleanup lévels‘for_everything but PCBs?
A. Let's see. Copper,»ﬁhe 60 percent value is
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lower.
Q.  Lower at the shipyard site?
A.. Lower at the shipyard.site.

Q. So the numbers are 552 mllllgrams per kilogram

at the shipyard site -- sorry -- 159 at the shlpyard
site.
A, I'm not sure. Let's see. The 60 percent LAET

at the shipyard site was 552 for copper. And at the
Campbell site, it‘was‘two -- 231 parts per --

Q. vFor‘the‘dredge it was 810; correct?

A Or excuse me. 810, correct.
Q. Okay. And then for HPAHs?
A. Let's see. Three columns up. Okay. It was --

at the‘shipyard site, they calculated 60 percent of the

LAET was 15.3 parts per million. And then at Campbell

site, HP -- that was for HPAHs. And at the Campbell site
it was 44 parts per mllllon So that's more
conservatlvef

Q. Thank YQu. And then for TBT?s

A. Okay . ,TBT at the shipYard»site, 60 percent of
the'LAET value was calculated at 1,110 micrbgrams per

kilogram. And at the Campbell site it was

5.75 milligrams per kilogram.

0. So for all those CoCs, the 60 percent LAET

appréach at the shipya:d site is significantly beiow the
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3Campbeil cleanup levels; correct?

A. Yes.

Q. Let's look at the Commercial Basin hérbof

boatyards.

A. Okay .

Q. In Exhibit A to Exhibit 1210 again, do you agree

- that the seven Commercial Basin bbatyards -- I'm going to

list them andvI'may pronounce it wrong --
Eichenlaub Marine?
A. Eichenlaub Marine.

Q. Shelter Island Boatyard, Bay City Marine,

DriScoll.Bbatyard, Kettenburg Marine, Koehler Kraft, and

Mau:icio and Sons aréjall within the Commercial Basin
boatyard catégory,ydu described previquéiy?

A. Yes. |

Q. S§ if I refervto‘ﬁhese jointly as the Commercial
Basin boatjards, wiil>ycu unde:stand that I'm referring
to these seven siteé? | |

A. Yes, I do.

Q. Goodf Because.we doh't have to go thréugﬁ each
one independenfly then. | |

A. Yesw’:That is'good.

: MR; BENSHOOF : iCéncur;

BY MR. RICHARDSON:

Q. Do you agree that the Commercial Basin boatyards
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sites involve analogous discharges to the shipyard site?

A. Similar types of waate, the volumes involved
would -- would not be sinilar. They're smaller
facilities.

Q. Theyére all involved in vesselhrepairband
ACOnstruction, | |

A; d Censtruction, yes;

Q. -Similar historical operatiens?

A, Yes.

.-Q. Similar storn ﬁater'discharges.

A (Nods head.) |

Q. Did you agree that‘simiiar storm;water‘
discharges?

A. I --1I don't recall storm-water-diecharges_beiné
part of the con51deratlon over at the boatyards. I kndw

there s MS4 storm drains that empty into the ba51n I

don't recall how many or where those were 1ocated

Q. And then storm water from the fac;lltles would

be similar?’

A. I would think so, at least -- ‘again, you know,
the land area isvnot'the same, so the volume of run-off

wouldn't be the same. But maybe in -- some of the same _

‘typeS’of potential for,cdntaminanta to get into the storm

water; yeah.
Q. Do you agree that the Commercial Basin beatYard'
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siﬁes involve similar wastes as the NASSCO siﬁe? I can
refer you to Exhibit A of 1210. |

A. Yeah. I —- yeéh.” I would say there a:é similar
wasﬁé types. Ihere may be a -- a —— a biggef variety of
wastes atiNASSCO'than aﬁ the Smaller béatyards. But
certainly commbn eiements. ..

Q. Okay. And those polluﬁants of concern that are
comméh afe cofper, mer¢ury, and TBT across ali'of thev
Cémmerciai-Basins? | |

"A. Yes.. Yes. |

©. And that those are similar to the'NASSCO sife?
Lef me reéhrase. | | | |

ThoSeithree CoCs are three of the five primary
CoCs at NASSCO; correct?
A. Yes. Ye$,
Q. Do you ag:eé that the CommercialvBﬁsinibqatyard
sites involve éimilér site charédteristics t§ NASSCO?

A. I --1I meah; theyvare in -- discharges into the.

':Same>water body,»different_partsiof the bay. I don't --

I don't know if there's differendes‘in the sediment

particle.sizes}7et cetera, the diétributiohrof
contaminants might be different. But thevsame beneficial
uses andvreceptors §f concern would be -—.théy ﬁould bev-
the-same»at bbth sites; same ﬁater body‘involved.. |

Q.  Same receptors, same general receptors?

Peterson Reporting, Video & Litigation Services
o 379

~03:
03:

03:

03

03:
03:
03:
03:
03:

03:

03

03
.03:
03;
b?:

03:

03

03:
103
03:
03:
03:
03
03:

03

25:46
25:53

25:56

:25:59

25:04
26:09
26:11 .
26:14
26:18 |

26:19

126320

;26:27

26:28
26:30
26:33

26:38

:26:40

26:44

:26;53v

27:00

27:04

27:07

:27:11

27:17

:27:24



. 10

11

12
13
14
15
16
17

i8

19

- 20

21

22
23

24

25

_ A. »Yes.v
Q. -Ahd same petentieiefor release of enti;fouling
paints; correct?b | | |
A, Yeah. Yes.

!

Q. Also subject to tidal action?

A. Yes.
Q. . Subject to currents, subject to turbulence from
boats?

A. Yes. Although the size of the vessels is not

the'same.i It's also a part of the bay that's not as --

- as open-to.—4 it's in kihd,of”an enclosed part of the bay

over at Commercial Basin. It's not out in the main bay

channel.

Q. Do you agree “that the Commerc1al Basin boatyard

~ sites 1nvolve s;mllar water quallty con51deratlons as the

shlpyard site?

A. Yes, I do.

Q. So ﬁpat would.be the’same’water body,bseme
factOrsewe!veABeen diseuesing?

A. Yee.A

Q. Same receptore?i

'A. Righﬁ.

Q. Same beneficial uses? N

A. ':Sehe weterbquality‘standards that;weuid.be
applicable. |
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Q. - Also subject‘tovinfluences from storm drains?
A. Yes.
Q. Based on our discussion of the Commercial Basin

 boatyard sites, should they be considered -a similar site

to NASSCO for purposes of the analysisiunder
Résolﬁtién’92—49}}parag£aph 92 | |

. MR. CARRIGAﬁ; Calls fo? a legal conclusidﬁ.

THE WITNESS: Yeah. There's a basis for —- for

;oqking'at what waé done at those sites. Théy':e not as
similar as Campbell was to the sites. Eut yes,
there's -- there's élements 6f'£he issues we've beén
diSCﬁSsing fhat could be re;evant t§ the shipyardé.
BY MR. RICHARDSON: |

Q. Let's turn to the Paco Terminals site. If I

. could intréduce'this és;1232.

(Exhibit 1232 was marked.)
BY MR. RICHARDSON: =
Q. Mr. Barker, I handed you a copy of Addendum 1 to

cleanup and abatement order for the Pado'Terminals site;

" do you see thét?

A. zAddendﬁm 1, ves, I do.
Q.v ’Are'ydu familiar with this document?
‘A._ I recéiivthé document. It's been many years
since I've looked a# iﬁ. Yes. |

Q. . But you worked on the,site; correct?
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A. That is correct.

Q. This is one of the sites listed in Exhibit A to

"Exhibit 1210; correct?

A. Yes, it is.
Q. Do you agree that the Paco Terminals site
involved analbgous discharge$ to the shipyard siteé
A, 7 No; no.’ It -- there waé‘a chemical that was the

same, copper, at the Paco Terminals site. It was a

copper ore that was 5eing spilled into the bay, yeah.

But it's —- it was a different type of wastg than what

would be down at a shipyard.
| Q. And what type of ore ﬁas used at the
Paco Terminals site? |
A. I —-1I ?ecall.it'had a name for it called
chaicopy:ite, which wasvkiﬁd of rock copper ore, kind_of
a -- ane;Y watér —— if I recall ;his,right,,wéter
insoluble fprmvof cdpper. » R
Q. Okay.' Let's look at Exhibit 1219; .
A. '71219, L |
Q: ) Which ié the cleanup and abatement order for
Paco Tgrmihals. |
| Okay. '
Ifﬁ looking at Bateé numbé; page 386;

Okay;

© p o ¥

Do you see that?

Peterson Reporting, Video & Litigation Services
| | 382

03:

03:

03:

03

03:
03:
03:

03:

03

03:“
03:
03:
03:
03:

03:

03

03:
013:
©03:
03:
03:
03:
03:

03:

30:
:30:
30:
30:
:30:
30:
30:
30:
30:”
:‘311:
31:
31:
31:

31:

31

31:
:31:
31«
31:

31:

32

32:

32:

32:

32:

15
15
17
19
26
28
39
507
55
01
05
11
15

17

121

29°
37
54
58

59

:01

03
12
15

15



10

1%

12

13

14

15

16
17
18

19

20

21
22
23
24

25

A. Just -- we're'getting it right now.
'Q. Okay. | | , |
MR. CARRIGAN: I've’shuffled these too many-
times today already. Maybe it's getting.late in the day.
BY MR. RICHARDSON: | | |
Q. 'If you could turn to page 386 Bates number
A 386. Okay.
Q. Paragraph 2.
A Paragraph,Z.__I - I see my memory was‘eortect.
It's chaicopyrite. |
That's»impressive. What is chaicopyrite?'
Cupriferous_Sulfidetote.

Okay. So a type of coppef ore?

B O ¥ O

Yes. Yes, it is.
Q. Do you agree that‘the copper found at NASSCO in

the sediment was also associated with the minimal -—

.mlneral chalcopyrlte; was found to be exclu51vely

“assoc1ated with the m;neral both mlneral ores are

respective metals and mlnerals themselves were assoclated

'w1th partlcles of smelter slag in the sedlment And I'll

refer you to Master Exhibit 4A.

So in shorthand, isn't it also chalcopyrite the

same copper that was found at PacovTerminals that's found

at the shipyard site?

A. I don't -——- I don't know that to be the case.
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The -- at a shipyard there's different types of waste

products that could have copper in them. One would be

vessel hull bottom paints which have a very -- a type of

copper in them that is a very bioavailable'form that is
actually designed to kill marine organisms and keep them
grow1ng from the bottom of a hull, whereas the

chalcopyrlte ore at Paco wasn't that type of product

Now, there may be some forms of copper at a shipyard that

uses the chalcopyrite.form of copper I don't know.

Q. ~ So you don't recall whether that spec1f1c issue

was studied during the 2001/2003 shipyard site

.1nvest1gatlon?

MR. CARRIGAN: Vague.
THE WITNESS: I -- it -- it may have -- there'

may have been some information in the Exponent report on

'_1that. I just don't recall it.

.~ BY MR. RICHARDSON:

Q. Okay. So'if Exponent did study it and found .

that the predominant -copper at the site is

~chalcopyrite:f—‘
| A. Yeah.
Q. - thenVYou would agree_thet the’contaminantsp
are the‘same,for - or simiiar for the Paco Terminals

' site and NASSCO?

"A. Yeah. It -- yeah. It -- yeah. That would
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certalnly be a basis for that
Q.. Okay And Paco Terminals is roughly a couple

miles from the shlpyard site; does that sound about

right?
A. f'Yes;rit is.
Q. And the'Pac0‘Terminalsahad'Storm drain outfalls

located;in its area; correct?

A. | The Paco site, yeah, there werekstorm drains in
the area,vyee, . | _

Q...>Simiiar to‘the ﬁASSCO site haé_étorm'drains in’
its area? | | - |

A. fes;

Q. Do you agree thatvPaco Terﬁinals site involvee

similar water quallty con51deratlons as the NASSCO szte?

a. Yes, the same water body is 1nvolved same
beneficial uses.

Q. Assumlng that the predomlnant form of oopber at

both sxtes 15 chalcopyrlte, and based on the other

dlscusslons we've had concern1ng»the two 51tes, would you -

agreebthe Paco Terﬁinals site'shouldrbe considered'asAan'
analogous s;te to NASSCO for purposes of paragraph 9 of.
Resolutlon 92-49. N , ) ‘
MR. CARRIGAN " calls for a-legal coaclusioh;t'
'THE WITNESS: Let me -- let me get the |

resolution in front of me again to examine that.

Peterson Reporting, Video & Litigaﬁon Services
| B 385

03:

03:

03

;03:
03:
03:
-YO3:
03:
63:
Q3:
03:
03:
03:
03:
03:

03:

03

03:

03:
03
03:

03:

35:
35:
:35:
35:
35:
35:
35:
36:
36;
36:
36:
36;
361
36:
36;
36:

:36:

36

:36:
:36:
;36:
36:
:36:
36:

36:

40
43
47
51
53
55
58
02
05
07 |
10
11
13
16
21_
24

30

:35

39.

a1

45

49
52
58

59



.lQ
11
‘ 127
13
14
15

16

17
T 1g
19
20

21

22

23

24

25

MR. CARRIGAN: TIt's Exhibit 1208w

THE WlTNESSE It's possible l have'it here.
MR. CARRIGAN: Should be one with a tab on 1t
’THE W&TNESS: Okay It's not thlS one.

MR. CARRIGAN: There-it is.

THE WITNESS: Okay ~ Thank you.

Yeah,v I'm just not1ng that paragraph 9 of

. Resolutlon 92 -49 1nd1cates prescrlbed cleanup levels

whlch are con51stent w1th approprlate levels set by the

board-at analogous s1tes. One thlng I would like to

'p01nt out is that the science of der1v1ng and prescrlblng

cleanup levels for marine sediments is an evolv1ng
science.
'~ For instance, the considerations in the cleanup

leuels at the‘Commercial Basin_boatyards and at

- Paco Terminal, the methodologies used were not as
' ‘sophisticated as the tools we've used in -- in the NASSCO‘
study ' And the scientific basis for those le#els is not

V_as firm as it is for the NASSCO study.

So it's a 11ttle 51mpllst1c to go to a 51te, for

example, where the cleanup level was set 15 years: ago,

and even though 1t's an analogous 51te, and use that as a

basls for dlctatlng what would be an approprlate level

~at, say, the NASSCO s:Lte

Q. But you would agree ‘that 92- 49 paragraph 9,
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requires you to look at the other sites --

A. - Yes.
Q. -- for similarities; correct?

‘A, Yés.A .
| MR. CARRIGAN:"Calls for a‘légal conclusion.
THE WITNESS: Okay. o |
BY MR. RIC&ARDsoﬁ: |
Q. I'd like to introduce this as 1233.
| ',(ﬁghibit 1233 was marked.) |
BY MR. RICHARDSON: | |
0.  I'm going‘to_give you7§ moﬁent-to look atvthis
document. | |
A, -Okay.. All right.
Q. Iihanded you the staff report for the‘cleénup
and abatémént order for the BF Goodrich site.
AL Yes, o | -
Q. | Déted Mﬁtch 26, 1998. Do you Seé‘that?
A Yes,»I_dp.':‘  - |
Q. :Axe>jou‘fami1iér wiﬁh this feport?;
A._ This réport}bng. No, I'm not. It was done —--
‘the work done on this site was'in a different unit in the

' office than what I was involved wifh.

Q. So this report was not developed'under your
supervision?_
A A. That's correct.

Peterson Reporting, Video & Litigation Services

387

03

03;
'03.:
03:
03:
03:
03:
03:
03:
03
03:
03:
03:
03:
63:
d3:
03
03:
Oé:
:03:
© 03:
03:
© 03:40:
03:

03:

:39:
39:
39:
39:
39:
39:
39:
39:
398:
::‘39:
39‘:
40:
40:>
‘40:
40:
40:
:’40:
40:
40:
40:
40:

40:

40:

40:

30
32
34
34
36.
36
46
48
58
58
00
01
07
09

15

16

19
26'
24 
29
33
35
37

37



10

11

12
13

14.

15
16
17

18

19
20

21

22
23

24

25

Q. Are you generally familiar with this site? | 03:
A. I -- I know of ﬁhevsite. I've.done‘inspéctions 03:
- over £he years there. But I'h nct familiar with the 03:
details of the cleanup conducted,there. ‘ 03:

Q. Do you recall that this is an upland tidal marsh 03:

Peterson Reporting, Video & Litigation Services"
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.

site? S o 03:
A. Yes, I do know that. : ' | - 03:

Q. Do fou'récall thét‘this site wcs bounded on - 03:
three Sides by sensitive riparian uses including a ' 03:
nationalbwildlife refﬁge?  ' “ C ‘ Qj:
'A; | I ¥f I.recall that'théy were in the vicinity, 03
yes. - : 7 | ) A‘ 03
Q. So do you believe ﬁhis site, the BF Goodrich‘ ' 03:
site to have similar site characteristics as the NASSCO 03:
| site? | - R - 1
| A. I don't -- I can't offer an opinion on it ' 03:
realiy. I --I hgvcn't fead this report'or - and I - 03:
Zhaven’t‘doné detailed -- any WOrk'Qn the 5ocrd's behalf 03:
at thaﬁ'site. » : ' ' o 7 . 03:
Q; ‘JOkay. WEll, let's -- és the person mostv Ai 03:
knowledgeabie oﬁ the issue of sediment sitesf—fb | : 03:
Ac Okay.r o : , ‘ | _7‘ | " 03:

ZQ. -- in San biego'Béy} I have a’few-questions,fcr. 1 03:
you. , | - | ' 03
A. All right. SRR | 03:

40:40
40:42
40:47
40:49
40:57
41:00

41:00

41:04

41:07
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41:18
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Q. And maybe we can together look at the staff

~ report and help answer some questions.

A. Okay. All right.
Q. First, would you agree that because this was in

a national wildlife refuge area that that is dissimilar

to the NASSCO area,'notv——vnot the same as the NASSCOk
site? - ” o |

A. vaes;

Q. Actﬁally, there may be an easier way to do ﬁhi#.

Let's look at this ekhibit;i ifm»going to int:oduce this

‘as 1234.

(Exhibit 1234 was marked.)

- BY MR. RICHARDSON: -

Q. Mr. Barker, I'm handing you a set of slides that

éppeér to be prepared bvaete Peurén of the Slick (ph)
Program of the San Diego Regional Board.

A. Okay. S _ |

Q;' Do you see'that?fi

A. v’Yes, I do.

Q. These numbers are not paginated, so I'épblqgize;
A few pages iﬁ, maybe five or six pages in, there's a
slide'that Starts_"big_differences."

' A.  Big differences, okay. - Got it.

b\Q. So this slide says, "There are big differences

‘ between this site and other»sedimentrsites."
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A. Okay.

Q. " The estuaﬁian'condiﬁions,‘there are_different

"réceptors,-different_thsiéal and chemical environment,

dynémic often non—équiiibrium condition,,smali impacted
area, easy to access sediment." |
A. Yes. |
Q. For the reasons describedVOn this slide rel#ted
to the,BF G§odrich Sediment site, would;you agréé that
this site is significantly different‘than‘the ﬁASSCO'
site? - | _ o
A. fes, I wouid;
Q.. Thank you, Mr. Barker.
A. Yes. | |
Q. - Mr. Barkef; I have some followjup questions. I
think it will'bermore efficient if i organiée those - |
tﬂoughts and reSérve the right to come'back and.ask them
td you 1atér in the.deposition. |

A. Okay.

Q. 'Ifithat makes sSense, we can allow éhother7party.

to ask questions now.
MR. CARRIGAN: Yeah. Letis go off the record;

THE VIDEOGRAPHER: Off the record. Time is

'3:44 p.m.

(A recess was taken.)

THE VIDEOGRAPHER: Back on the record time is -
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-administrative record and some supplementary documents

3:48 p.m.
o *kk
E}tAMiNA'r ION
BY MS? EVANS: |
Q. Good afternoon, Mr. Barker, my name is

Sarah Evans, as I indicated off the record. Our office
represents Star & Crescent Boat Company, along with

Suzanne Varco who has been switching in and out with me

vhere. ‘We're g01ng to sw1tch gears entirely and talk
about issues related just to our client Star & Crescent

- Boat Company.

A. All right.

Q.' First, have youvreviewed anj documents related
to the corporate history of San DiegoiMarine ConstruCtion
Company? |

A. Yes, I have. Document51that arevin the

.=that have been - added Also, the sections of the DTR that

address that yes. R S :]. o -~

Q;,> So all the . documents related to San Diego Marine'

Construction Company you reViewed are either in the

-

administrative record, the'supplemental record, or in

Exhibits 1 and 2.

‘A. That‘s correct yes

Q.  How about documents relating to the corporatev
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history of Star & Créscent,Boat Compény as a di#ision of
the'San“biego Mariﬁé COnstiuction Company?
A. As. a division.
MR. CARRIGAN: Assumes facts not in evidence. .
Go éhead;' | '

THE WITNESS: I -- I've reviewed the findings

and conclusions in the DTR. I haven't looked at all of

' the documents myself, personally.

BY MS. EVANS:

Q. Which ones have‘Y6u personally lodkednat on that

gtbpic?

A Okay.ﬁ>The ones'thaf were referenced in  the
respénses to the interrogatories;'if I'm phrasing that
c§r:ectly. | . |

'Q.‘ ,Any o£hers?

A. No.

Q.  Okay. _Havéqyou looked at any additional

 ‘d6cuments related to Star & Crescent'Boat C&mpany since

completing thé disqovery responses?

"A. No, I have not.

Do you have plans to do so?

What types of plans do you'have_On that?

ijes of,plané to look at décuments.

o ¥ o p o

..~ Why do you intend to look at additional

- Peterson Reporting, Video & Litigatibn Services .
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I -- yes, I do have plans to -- to do that, yes.
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documents?
‘A. Just I have a'crushing ﬁorkload at the office.

I'm not always able to look at everythlng at the same

- time. And -- but I eventually catch up w1th events.

Yeah.

Q. But nothing specific, no specific documents that
you haven't yet gotten a chance to rev1ew, but that you
1ntend to review related to Star & Crescent Boat Company°

- A. That's correct. |
JCQ; Who providea you the’documents‘that'you’did

'review which are in the administrative records or in

'Exhlblts 1 and 2°?

A, The ones that are in the admlnlstratlve record
were -- were in the Regional Board files. And I reviewed

them as those documents were scanned. The other

‘documents, any documents that were attached to our-

responses to the interrogatories were -- would have -- I

iwould have seen those

Q,» How about for Star & Crescent Investment

o Company, have you seen any -- or have you revlewed any

'.documents related to 1ts corporate h:|.story'>

a. I don't believe so;

Q. Have:you ever seen the Star & Crescent Boat
Company articles of incorporation‘frOm_1976?

A. I -—-1I donft recall seeing that. |
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Q.‘ .Hew about any minutes of'meetings.for
Star &>Crescent Boat Company?

A. I -1 don‘t reeall that.

Q. How about any offers between Star & Crescent
Investment COmpany and Star & Crescent.Beat Company?

A, Also; I don't recall that.

Q; " So you don't'recali reviewing aﬁy of those three
types of ‘documents in preparing any -- Exhibits 1 or 2°?
A. No. I don't recall that, no.

Q. And 1f we can turn to Exhlblt 1 whlch 1s the

tentative order.

A. Okay -

0 If you'd go to page 2.

A. Exhibit 2, okay. N

Q FIn that first paragraph ‘it indicates that

Star & Crescent and other dlscharglng partles "caused or

rpermltted dlscharge of waste to Shlpyard Sediment Slte "

‘A. Right.

Q. Do you know who authored thatjstatement as it
relates to Star & Creseent? | |

A. As it relates to Star & Crescent, legal -- I
guess legal counsei had investigated the change in
respon51ble partles that has occurred at the San Dlego
Marine constructlon site, whlch is currently referred to

as the BAE site, that have occurred over the years. And
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based upon advice from counsel after they reviewed the

various documents, that was added there, yeah

Q. Do you have any understanding as to what the
basis of that statement is other than what legal counsel
has told you?

A. Just the statements that support that in the
DTR, I have some familiar -= familiarity with that, that
there was a -- a successor in interest covering the years
from, I believe it was 1914 to 1972. |

Q. 'When_you say that, what do you mean‘by_?f by
your familiarity with that sucCessor in interest during
that time frame? | |

A. Just‘that I have reviewed the statements in the
DTR.supporting this, the facts that are in the DTR; And
that's it.

Q. Other than the statements in the DTR that

fsupport that, have you reviewed'any other documents

related to that statement about,thevsucoessor in interest
liability of Star & Crescent€
| . A, ‘No,°I have not, no.

.Q.' So you haven't'revieWed any of the;underlying'
documents? ﬁ

Ao- ‘That;s correct.

Q. So other than the statements in the DTR, you

" don't know of any documents that support that statement
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in the tentative order that Star & Crescent Boat“Company
caused. ‘ o
'MR. CARRiGAN:‘ Asked and answered. Go ahead.
THE WITNESS: i --I would just refer to
whatever responses,we provided in the response to the
interrogatories on these issues.
BY MS. EVANS
. Q. Nothinq else?
A. That's correct, from myself, yes.

.'_Q; | Do you know-of-any-Witnesses who haved
information about the statement that Star & Crescent
caused or. permitted discharge of waste to the
Shipyard Sediment Site°

A. There are Witnesses that have‘inSpected the
Southwest Marine Site and conducted inspections there

between the years of -- that I'm aware of between 1970 .

'the early 1970s that would have covered the period that

. the DTR discusses that -

Q. Star & Crescent°

A. i -— Star & Crescent had responSibility for the
site. | |

| Q. And I think my'queStion_is a‘littie bitrmore,c

narrow. L | e

~ Do.those-witneSSes - do you understand that
those witnesses have information that it was.Star'é
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Crescent Boat Compahy that did those discharges?

A. pNo, I do<not_know;

Q Just they khowiabout discharges that occurred?
'A. Yes, that's correct. |

IQ But not who Wasrresponsibie for them?

A. Right. | |

Q. Do'you know of'any witnesses who;have any

information about Star & Crescent Boat Company's

iresponsibility'for those'discharges referred‘to in_the

tentatlve ‘order?

A. I -- I know that -- that the -- the lands ﬁere
leased from the‘Port District and the .Port D1str1ct had
knowledge about who the -- the leases were issued to So
that would be one group we Would go to, to get that type
of information. | i | |

Q. - Any other groups that you think might be

' witnesses for that type of information?

A. Iam not’aWare of any.
iQt I assume that your responses to those questlons

would be the sSame as they relate to the information on

vpage 4 at paragraph 5 about Star &,Cresoent on Exhlblt 1:

A. On page --

Q. .Four?

A, Of this cleanup order?
Q; Yes. |

Peterson Reporting‘, Vidéo. & Litigation Services
’ 397

: 0‘3':
03:
03:
03:
03:
03‘:'
0.3;
03:
03:
- 03:
03:
>03:
0'3:'
- 03:
03;

03:

03

03

03:
Q3_:
03:
03:
- 03:
03:

03:

57:
57:
57‘:
57z

57:

57

57:

57

57:

57:

57

57:
57:
57:

57:

57

:'57:
+57
58:
53:
58:
-58
58:
58:

58:

02

04

08
03
:11 ‘
11
: lE‘>'
718

21

122

31
3.4
45
49.
:‘5'1‘ .
53
:55>
‘Ol
04
06
10 -
12
13‘

14

05 -



10
13

14

15

16

17

18

'197

20

21

22

23

24

25

A. Okay. Yes. The same tjpe of --
As far as -- I should -- let me clarify that.

I assume your -~ the basis for the statement

there on page 4 that Star & Crescent caused or permitted
‘the discharge of:waste to be deposited where they were

'diScharged into San Diégo Bay we:e_the ones we've already

discussed?

A. VYes.

A. On page 4?

Q. Yes.

A. This finding was constructed with the advice of

legal counsel.

Q. Do you know who authored it? Was it legal

counsel?

A. I think it was'a'collabpration'between_légal

counsel and thé'technicalvstaff.

Q. Were you involved in fhat colléboration?
A. Peripherally, yes.

,Q.ir When you say'"peripherally,"‘what was your

“involvement?

- A. I'm kind'of the supervisor of the Cleanup Team.

And so I had awareness that such a finding.was beihg

developed and the basis for it.
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Q.  And you're -- the basis for it, we've already

talked about, is the information that was in the

‘supplemental -- or I'm sorry -- in the administrative -
A. Record.
Q. -- record.

A. And then the text that's written in the DTR
and -- and -- yes, basically.
Q. Okay .

Later‘in‘that same paragraph.on-pagei4,'it'says

_thét, "Star’& Crescent Ihvéstment Company, féimerly 

San DiegovMaiine Construction Company, transferred all
assets-énd liébility to Star &.Cresceﬁt_Boat Coméany."
D§ you see_that? |

A. Okay; We're in finding -~
Five.
4—'fi§e;

Near the bottom?

» 0o » O

.- Near the bdttoﬁ.
Q. = That's "Star.&‘C:esgent Investment.csmpanf
(formérly San Diégo Mafiﬁe Consfruétioh Company)" -
A. | Okay‘ |

Q. . -- "transferred all of its assets and

“liabilities to Star & Crescent."

A. Right. Yes.

Q. -~ Who drafted that statement?

- Peterson Reporting, Video & Litigation Services.
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A. I -- I don't know the person. It was -
whatever was done there was done upon advice of legal

counsel who reviewed various corporate documents and

mad -
Q. Did you :eviewv—f oh, go ahead.
A, —- made recommendations to us.
;Q. ﬁid you review‘those coréorate documenfs wheﬁ

discussing thevrecommendations?
A. When - did T personally, no.
Q. Do you know what the basis is of the statement

that all assets and.liabilities were transferred from

'Star & Crescent Investment Company?

A. I guess just from a very general viewpoint that

I understood Star & Crescent was a successor in interest.

And -- but that's it.

Q. And that understanding is based updn information

‘we've just talked about?

“A. Yes, exactly.

Q. And nothing else?
A, None that I'm aware of, no.
Q. Do you —-- other than what we've diScuSsed

regarding the Port District, do you know of'anj witnesses
who had_information”that would support the statement that
Star & Crescent Investment Company transferred all its

assets and liabilities?

- Peterson Reporting, Video & Litigation Services
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A. I'm not aware of any, no.

'Q; Other.than-the alleged transfer of all of

: Star & Crescent Investment Company s assets and

11ab111t1es, are you aware of any other basis of

liability for Star & Crescent Boat Company here as a

discharging party?

"A. . I -- there could be, but I'm -—— I'm not aware of

it.

va, Were you involved in the dec151on to name Star &

‘Crescent as a respon51b1e party in the tentatlve order?

A. I was part of that declslon process, yes.

Q; .When'you'say you were.part of it, how.j-‘ﬁhat.
was your involvement? |

A. Just -- it was -- some of.ourodecision making
were decisions made by me. Others were kind of |
consensus—based decisions that we all looked at a setvof'
facts and jointly dec1ded |

_:Q. And how would you classify this dec;slon to name

,Star & Crescent Boat Company°

A. Thls was klnd of a collaboratlon declsron based
heavily upon adv1ce from legal counsel
Q.- And was 1t based upon anythlng else?
A. No.
0. Who was involved in the collaborative decision?
A.° Well, it would havebbeen myself, other
Petorson Reporting, Video & Litigation Services
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'Cleanup Team members, which‘would be. Julie Chan,
Craig Carlislé, our legaljcoﬁnsel, Mr. Carrigan.
| Q. Just the ﬁhrée?~ B

A | Just who?

Q. Just.the three of you?

A Just the three --

‘”bMR. CARRIGAN:: That's four already:
MS. EVANS& Oh,{ifm sorry.
. THE WITNESS: That's foﬁr;
- BY MS. EVANS: | I o
| Q. Just fhe fqui of you then?

A. | I would say those are thé primary people
'invol;ed.r o |

Q!i» Do you know when that decisibn was made?

A. _-It,waé made durihg the time léading up  to it-fhe
_laté’Q_ the issuance of the latést Vérsién of the DTR.
- But it had been uhdé;'éanideratidh fOf{sbme time prior

té'that;‘ . | |

Q._y Do:y0u:kng approxiﬁatelyAh§ﬁ~long? 

A. I can't hazard a guess. fI‘began‘hearing abouti 

Star & Crescent during 2009, myself.
Q. When you say yoﬁ."began‘hearing" about --
A. ' Or excuse me. 2010. Yeah. |

Q. When you say_you:began hearing about Star &

Crescent during 2010, do you mean Star & Crescent'Boat

Peterson Repqrting, Video & Liﬁgation Services
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Company, Star & Creecent Investment Company, or do yoﬁ

know?
A. I just remember hearing "Star & Crescent."
Q. ' Have you seen any email or other written

document where it was discussed about naming any Star,&‘
Crescent-eﬁtity as a reeponsible party in the tehtati#e
order? » | | | |

MR. CARRIGAN:' Objection to the extent it calls

for adiice_of legal counsel. Then‘I'll instruct'youvnot

to answer if it does.

THE WITNESS: Okay.
MS. EVANS: Obviously.

MR. CARRIGAN: Other thanrsomething from me.

THE_WITNESS: Okay. I don't -- I don't remember

other sources of communication on Star & Crescent.

' BY MS. EVANS:

Q. And were you involved in any factual

investigation before Star & Crescent was named as far as

'namihg Star & Crescent Boat Company here?

'A.  Just -- no. I was not involved7in'it‘other than
I'would just get periodic ﬁpdates from legal counsel on
Qkﬁ d other than the -~ the documents we talked db

about as belng in the admlnlstratlve record are you

. aware of any_other written dOcumentation that supports

Peterson Reporting, Video & Litigation Services
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‘ namlng Star & Crescent Boat Company as a respon51ble

party°
A. Other than documente‘in the administrative
record‘as‘it‘was supélemented, I am not aware.
Q. Thank you. I don't have any other questions.
.A.t Well;rthank yon. ‘
MR. CARRIGAN: Let's go.off the record.

THE VIDEOGRAPHER: Off the record. Time is

4:05 p.m.
| | (a recess was taken ) |
THE VIDEOGRAPHER:’ Back on the record time is
4:06 p.m. B |
***_v
EXAMINATION
.’BY MS. REYNA:
Q. Goodvafternoon, Mr. Barker; My name is

Kristin Reyna, and I'm one of the attorneys who

_represents the City of San Diego'in this case.

A, Good -- good‘afternoon.
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'Q. - I have hopefully just a -—- just a few questlons

for?you this afternoon.' The flrst category that I'd like

to ask you a few questlons about is the de51gnatlon of

of,the site.

- A.  Okay.
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Q. Did you have any involvement in the formulation
or drafting of the allégations naming the City ésva

responsible party based on its past tiusteéship of the

© site?
A. Limited‘involvement on that aspect.
Q. Can you describe the'iﬁvolvement?
A.  ,Jﬁstvbeing‘-; well, first of all, could I tﬁrn'
to the finding on-that? Whiéhbié -- excuse me, the City;
Q} If'yoﬁ'd like ﬁo refer to the -- the tentative

 cleanup and abatement ofder~or the Draft Téchnical

Report, feel free;
| KMR. CARRIGAN: " Finding 4;
THE WITNESS: Okay.
. MR. CARRIGAN: Relates to the City.
HVTHE ﬁITNESS: Okay. Let me just take a_coupie'

of minutes to review. Okay. All right. Yes. On that

aspect’of the finding, I was aware of -- that that factor
was'being introduced into the finding. I was not in a --
so I was just aware of it, And we were -- this was

'another»situatioh where we were looking to thé_advice of

legal counsel in evaluating tha£1c0nsidération.

BY MS. REYNA:

| Q. ASidé.from legal counsel, do you know if there
ﬁas anyone else on the .board staff who was involved in’

formulating or drafting the allegation againéf.the City

“Peterson Reporting, Video & Litigation Services
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regarding its past tiusteéShip of the site?

‘A; Okay.' So we;fe.talking abouﬁ the sentence from
the ear1y>19005 through February 1963?

Q. (Nods head.) |

A; Okay. When the relevant tidelands were -
transferréd_from the City of San Diego to ﬁhe
Port_Diétrict; Ye#h,r L |

No. This was something, a statement we

_introducedrinto the finding and -- and just upon advice

from'légal counsel on the_mattér.

Q." So to your -- to your knowledge, neither ycu nor

‘anyone on the‘bOa:d staff performed any evaluation

yourselves»of whether —
"A. No, I. .
Q. - to name the_City in = in that‘respect.‘
MR. CARRIGAN:‘ Let her'fiﬂish. |
. THE WITNESS: Okay. |
'MS.‘REYNA:_ -- in the téntative Cleaﬁup &
AbatementYO:der. ‘ |

MR. CARRIGAN: Misstates teStimony. Now you can

answer.

THE WITNESS: Okay. No. I can speak for my#élf
that I was not heavily involved'witﬂ.that'aﬁ ali. | |
BY MS. REYNA: _' | | |

| Q. And Ivthink as you s&id, you were reallyijust

Peterson Reporting, Video & Litigation Services
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aware of it.

A. Yes, thét's.correct;

Q. Are fouAaware of what, if any, factofs.weie
evaluated in naming the City in the teﬁtatife cleénﬁp and

abatement order based on its past frusteéship of the

‘site?

A. Oh, based on its —- just --‘just -=

Q. Justvoﬁvthe ttusteeéhip. | |

A. Yeah. Just -- I'm aware of when the =- I waé
aware of the logic behind that and thatt—-'why the period

of -- through February 1963 was selected. And -- and --

_but that's -- that's about it.

Q. And whaﬁ was the logicé.

A. Well, I think it's based on the date ﬁhen the
SanvDiego Port'Dist:iCt'wasvformed~ahd took over
responsibility for the tidel#nds, |

Q. Butvbeand théﬁ ==
"Af BéYond that. |

Q. - ybu'ré not awaré of any‘other_evéluation.

A, Right. | ‘

Q. I'd like to switch geafs now and ask you:a few
questions relating to Chollas Creék; .

A. All right. | | |

Q. And if it helpé, if.your?- you ¢ah féel free to
reference the DTR -- - ' | |

Peterson Reportihg, Video & Litigatioﬁ Servic¢S :
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A. Okay .
Q. -- in Section 4 on that. I don't know
whether - I only have a feﬁ questions. I don't know if

you'll need to or not.

A.
Q.
A.
Q.

_eontributed to the contamination at the site beyond the

All rlght

But please feel free to do that.

. Okay. Thank'you.

Do you believe that Chollas Creek has

polygon NA22?

‘A, on, let me --
'Q,v Please.
MR. CARRIGAN: Do'ybu want to see the map?
THE WIfNESS: feah, I'd like to see the map.
MR. CARR_IGAN- I know I've got it. Let's see.
MS. REYNA: I can tell. ‘you in the DTR it's on’
‘page -- it starts on-page 4-14 where it dlscusses the

Chollas Creek outflow plume in the clty sectlon And

then I thlnk there s ‘a good map

Peterson Report_ing,'Vidéo' & Litigation Services

MR. CARRIGAN: Probably be helpful
MS. REYNA: For the'proposed remedial footpriht.

THE WITNESS: Okay. Okay.

' MS. REYNA: On page 33-2.

THE WITNESS: Okay.

MS. REYNA: Which kind of shows the whole site,
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but at least you can seebthevpolygons.
. THE WITNESS: Yeah.

MR. CARRIGAN: - There we go.

THE WITNESS: So NA22. Okay. I see that. And

could I ask for a repeat of the questlon°'

'BY MS. REYNA:

.Q. Sure.
Do you believe that Chollas Creek'has
eontributed te the'contamination at'the site beyond the
polyg'o\h FNA'22? |

A. VYes, I do believe that, yes; that in the DTR it

alieges that in Section 4.7.1.3.

Q. Are all of the bases for this opinion laid out

'in Section 4.7.1.3 of the DTR?

‘A, Yes.; Yes.
Q. You're not aware of any7ether additional bases
for that oplnlon°

A._ There - there may be some dlscu531on of thls

:also in the flndlng on the Unlted States Navy related to
hbthe effect of dlscharges_from that»fac111ty to the |
”Shipyard Sediment Site. That facility discharges into

vChollas Creek.r

And .as -- as far as Chollas Creek and 1ts
1nfluence on the. Shlpyard Sediment Slte, I guess

prlmarlly 1t's addressed in Sectlon 4. But there's‘

‘Peterson chbrtiﬁg, Video & Litigation Services : ‘
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