
probably ancillary information also in the section 041319

dealing with the Navy 041323

So would it -- would it be fair to say then 041327

that all of the bases for the position that Chollas Creek 04 13 29

has contributed to contamination at the site beyond the 04 13 33

polygon NA22 are contained either in Section of the DTR 04 13 37

or the Navys section of the DTR which think is 04 13 43

Section 10 perhaps 04 13 47

Yes Yes 04 13 48

10 think thats right 04 13 48

11 Are you able to quantify the percent of 04 13 50

12 contribution that you believe Chollas has contributed to 04 13 53

13 the site contamination beyond NA22 04 13 59

14 RICHARDSON Objection Lacks foundation 04 14 02

15 THE WITNESS No guess throughout the DTR we 04 14 03

16 never allocated the percent of the site contamination as 04 14 08

17 coming from one source versus the other 04 14 15

18 BY MS REYNA 04 14 18

19 Okay 04 14 19

20 Would -- would the basis for the position that 04 14 22

21 Chollas has contributed to contamination at the site 04 14 25

22 beyond NA22 also serve as the basis for your testimony 04 14 28

23 that there was possibility that Chollas could cause 04 14 34

24 recontamination of the site prior to TMDL implementation 04 14 37

25 Yes 04 14 41

Peterson Reporting Video Litigation Services

410



So those would be the same bases there are no 041443

additional bases youre aware of 041446

Yes Theres another finding now that Im 041452

thinking about it in the DTR that makes some statements 04 14 54

.5 about Chollas Creek outflows Its -- can just tell 041459

you quickly where it is In Finding 12 talks about it in 04 15 08

very summary way But its mostly drawing its 04 15 15

conclusions from Section of the DTR plus whatever is 04 15 18

mentioned in the Navy section Okay 04 15 26

10 Would you agree that recontamination from 04 15 33

11 Chollas to the point that another dredging or remedial 04 15 38

12 action would be required is not likely as long as the 04 15 42

13 TMDLs are implemented according to the schedule 04 15 45

14 -- that is the theory that the board is 04 15 48

15 stated think in Finding 12 of the order would 04 15 54

16 like to just note that the -- with the cleanup of the 04 15 59

17 site were not requiring cleanup to pristine levels at 04 16 05

18 all areas of the site but only certain portions of the 04 16 09

19 site 04 16 12

20 nd while there might be some contaminants that 04 16 15

21 may come into the site from Chollas Creek during the 04 16 19

22 period while the TbDLs are being implemented we were not 04 16 23

23 expecting that to accumulate to levels that would trigger 04 16 26

24 the need to re-cleanup the site 04 16 30

25 MS REYNA Okay Great Thank you very much 04 16 34
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21

22

23

24

25

Thats all the questions have

THE WITNESS Thank you

MR CABRIGAN Lets go off the record

THE VIDEOGRAPHER Of the record Time is

416 p.m

recess was taken

THE VIDEOGRAPHER Back on the record Time is

420 p.m

EXAMINATION

BY MS WITKOWSKI

Good afternoon Mr Barker

Good afternoon

My name is Jill Witkowski Im counsel for

San Diego CoastKeeper and Environmental Health Coalition

Id like to start with some questions on the economic

feasibility analysis

All right

You are the Cleanup Tea.ms person most

knowledgeable for the economic feasibility

Yes

And whats the basis of -- what makes you the

person most knowledgeable

Just based on my supervision of all the work

done on the site over the years and also my work done on



other contaminated sediment sites in the bay where 04 20 59

economic feasibility was consideration 04 21 07

What other economic feasibility analyses have 04 21 11

you completed or worked on 04 21 14

Well lets see In the sites we referred to 04 21 16

earlier today the -- and also yesterday on contaminated 04 21 23

sediment sites around the bay the economic feasibility 04 21 31

to cleanup to background was consideration at all of 04 21 35

those sites So -- 04 21 39

10 For the record so we dont have to go back to 04 21 41

11 yesterdays testimony to figure out what those are could 04 21 43

12 you tell me what those are 04 21 46

13 The names of the sites 04 21 48

14 Yes 04 21 49

15 Let me get the spreadsheet here and can list 04 21 50

16 those out for you 04 21 54

17 Thank you 04 21 57

18 These would have been the Paco Terminals 04 21 58

19 Incorporated site the Teledyne Ryan Convair Lagoon site 04 22 01

20 the Eichenlaub Marine site the Shelter Island Boatyard 04 22 09

21 site the Bay City Marine site the Driscoll Boatyard 04 22 16

22 site the Kettenburg Marine site the Koehler Kraft site 04 22 23

23 the Mauricio and Sons site and the Campbell Industries 042229

24 Shipyard site 04 22 40

25 For any of those cleanups were you -- did you 04 22 42
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have primary responsibility for completing the economic 042247

feasibility analysis 042250

was senior engineer supervising staff working 042252

on those sites reviewing typically we would ask for 04 22 57

the responsible parties to submit feasibility analysis to 042304

us So was along with the staff working the project 04 23 08

would review those analyses and draw conclusions from 04 23 12

them yes 04 23 15

You said that with this analysis you supervised 04 23 18

10 people who were working on that is that correcV 04 23 22

11 Yes 04 23 24

12 Who were you supervising 04 23 24

13 Lets see On -- this would have been the 04 23 26

14 Cleanup Team members -- Julie Chan Craig Carlisle Its 04 23 28

15 late in the day and for some reason Im Im just 04 23 42

16 starting to forget the names of my own staff Tom Alo 04 23 44

17 Those were the primary members 04 23 53

18 And did each of those people work on the 04 23 54

19 economic feasibility analysis 04 23 56

20 It was -- again it was -- this was type of 04 23 58

21 analysis that was kind of group analysis It wasnt 04 24 03

22 one individual taking primary lead on it But we were 04 24 11

23 kind of jointly looking at it jointly drawing 04 24 15

24 conclusions on it 04 24 18

25 Have you taken any classes or specific training 04 24 22
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on economic feasibility or economic analysis

Yes yes

Which which classes or training were those

Well1 lets see Primary class was was

couple of economi cs classes when was in school studying

for my engineering degree that involve comparison of

of alternatives And and then also just economic

considerations are considered are involved in many of

the projects at the Regional Board And so get

10 involved in those issues when they arise

11 Of the prior cleanups that you just referred to

12 did any of those conclude that it was economically

13 feasible to cleanup to background

14 No

15 MR CARRIGM Any of the sediment sites

16 MS REYNA Yes the Paco Terminals through

17 Campbell that you had listed before

18 THE WITNESS Okay Yeah let me see

19 Yeah cleanup to background was evaluated at all

20 those sites except for there were two sites where the

21 decision was made to leave the contaminants in place and

22 to not require cleanup And so cleanup to background may

23 not have been evaluated .as part of that process But

24 at -- can name the sites if youd like where it was

25 BY MS REYNA

Peterson Reporting Video Litigation Services

042426

042430

042431

042433

042439

042445

042448

042500

042504

042511

042517

042521

042523

04 2527

042527

042529

042531

042533

042542

042546

042554

042600

042607

042610

042612

415



So 042614

-- okay Out of that list just gave you 04 26 15

the only sites that would be excluded from that would 042617

have been Eichenlaub Marine and Shelter Island Boatyard 04 26 20

The remaining sites all involved evaluation of cleanup to 04 26 25

background 042629

Did any of them conclude that eval -- or that 04 26 30

cleanup to background was economically feasible 04 26 33

No no they did not 04 26 36

10 Are you aware of any cleanups in California that 04 26 38

11 have included that cleanup to background is economically 04 26 41

12 feasible 04 26 44

13 MR CARRIGAN Overbroad Vague 04 26 49

14 BY MS WITKOWSKI 04 26 53

15 Ill limit that to sediment cleanups 04 26 54

16 Sediment cleanups am not aware of that no 04 26 56

17 This -- Ill turn to Finding 31 in the current 04 27 05

18 version of the DTR which is the economic feasibility 04 27 08

19 considerations analysis 04 27 10

20 Yes 042711

21 When was this analysis in its current version 04 27 12

22 completed 04 27 17

23 When was it completed It was an analysis 04 27 18

24 thats been formulated over some period of time But as 04 27 28

25 far as when we dotted the last and got all the 042731
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supporting spreadsheets in order it was sometime fairly 042735

close to when we issued the final document Although it 04 27 52

was guess substantially completed before then 04 28 01

You said that it basically had been in process 04 28 05

for quite some time Can you explain what you mean by 042807

that 042809

Just cost data being refined and cranked into 04 28 10

the -- the approach on it 04 28 15

And what -- cranked through the approach what 04 28 19

10 do you mean by that 04 28 23

11 Just theres various spreadsheets that support 04 28 24

12 the analysis that are based on certain assumptions like 04 28 27

13 dredge area involved the cost of dredging the 04 28 33

14 assumptions made with disposal of dredged material All 04 28 44

15 of this had -- had -- had bearing on how one would 04 28 49

16 compute the feasibility of cleanup to background yeah 04 28 53

17 Okay 04 28 58

18 So it was -- believe in -- lets see This -- 04 28 59

19 this is the 2010 version believe there were some 04 29 06

20 differences in the text on economic feasibility in 04 29 10

21 in -- in that version of the DTR versus the one that was 04 29 15

22 say back in 2009 And those differences are related to 04 29 23

23 refinement of nunibers calculations et cetera 04 29 28

24 Is -- in Finding 31 of the DTR and the 04 29 35

25 appendices for Section 31 042941
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Yeah 042946

Is this all of the information would need to 042947

understand your conclusions on economic feasibility for 04 29 50

this cleanup 042953

-- believe -- believe it is There was -- 042955

Im hesitating little bit because observed the other 04 30 03

day portion of one of the spreadsheets that did not 043007

make it into the DTR one of the staff members pointed 04 30 12

that out to me And so thats -- thats kind of 04 30 16

10 followup correction we need to make 04 30 21

11 Great Well Ill have some questions Maybe 04 30 26

12 you can clarify that about how it all works 04 30 29

13 Okay 043031

14 Because had some trouble piecing it all 04 30 32

15 together 04 30 35

16 Yes Right 04 30 35

17 All right Lets look if youd look at 04 30 36

18 page 31-1 of the DTR 04 30 39

19 Okay 04 30 41

20 And let me find what Im looking for first 04 30 43

21 So in the bottom paragraph 31 that first 04 30 52

22 sentence talks about economic feasibility as term of 04 30 58

23 art under Resolution 92-49 and refers to the objective 04 31 02

24 balancing 04 31 05

25 Yes 043106
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What does objective balancing mean 04 31 07

MR CARRIGAN Document speaks for itself 043111

Calls for legal conclusion You can answer 043112

THE WITNESS -- in my mind an unbiased 043121

balancing without predetermination of how the analysis 04 31 26

would -- would -- what would be the resulting decision 043131

from the analysis But of two different factors The -- 043136

the benefits associated with attaining more stringent 04 31 44

cleanup levels versus the costs of -of achieving those 04 31 48

10 levels yeah 043155

11 BY MS WITKOWSKI 04 31 56

12 In your mind would an objective balancing also 04 31 58

13 be supported by evidence and facts 04 32 00

14 Yes Yes it would 04 32 04

15 Okay Lets go to the next page 04 32 07

16 Okay 04 32 10

17 This is where want to start to get into the 04 32 11

18 meat of this analysis 04 32 13

19 Okay 04 32 15

20 The first sentence reads Economic feasibility 04 32 16

21 was assessed by ranking the 65 shipyard sediment stations 04 32 20

22 according to the contaminant levels found in surficial 04 32 24

23 sediment samples 04 32 27

24 Yes 043230

25 And then it continues to say The process used 04 32 31
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triad data and site specific median effects quotient 04 32 35

SSQ.V 043239

Yes Right 043241

So want to understand the process how you did 04 32 41

this How did you gather all this information together 043244

to do this ranking 04 32 50

Well the ranking the sediment triad data was 04 32 53

the results of the triad sampling done in this 04 33 03

investigative report from 2001 to 2003 And those 04 33 08

10 results are tabulated in the DTR 04 33 12

11 And then the SSNEQ calculations are also 04 33 16

12 tabulated in here as well And -- and then the sites 04 33 26

13 these polygon areas that we discussed -- call them 04 33 36

14 that were ranked from just using certain assumptions 04 33 42

15 from the most polluted polygons down to the -- the least 04 33 49

16 polluted 04 33 58

17 So what assumptions were used to make that 04 33 58

18 ranking 04 34 00

19 Well the -- Id have to consult the document to 04 34 02

20 refresh my memory Part of it was just based on the -- 04 34 10

21 the potential for biological effects from the contaminant 04 34 16

22 levels found in those -- those polygons 04 34 22

23 Did you have SSMEQ data for all of the polygons 04 34 28

24 MR CARRIGAN Vague 04 34 36

25 THE WITNESS Id have to consult the DTR 04 34 38
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believe we did 04 34 40

BY MS WITKOWSKI 04 34 41

What about triad data did you have that for 04 34 42

each of the polygons 04 34 44

No There were -- there was only triad data 04 34 46

for -- think there was data set of like six -- 04 34 54

65 sample stations And approximately 30 of those sites 04 35 02

had triad data And for the sites that did not have 04 35 08

triad data the SSMSQ was procedure to -- used to 04 35 15

10 calculate the potential for biological effects from that 04 35 25

11 because they werent directly measured Say only 04 35 28

12 sediment chemistry was obtained at those sites 04 35 34

13 So its procedure to take just when -- in 04 35 37

14 situations where you just have sediment chemistry and you 04 35 39

15 dont have toxicity sampling or benthic conimunity 04 35 43

16 assessments at station point You can do this 04 35 47

17 calculation procedure which indicates potential for 04 35 51

18 biological effects Its way to make -- take advantage 04 35 55

19 of what data that you have 04 35 58

20 So if understand correctly you had triad data 04 36 01

21 for some but not all of the polygons 04 36 04

22 Yes 04 36 07

23 And SSMEQ data for some but not all of the 04 36 07

24 polygons 04 36 10

25 think the SSNEQ could be calculated for any 04 36 13
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

polygon where there was just sediment chemistry at that

polygon

How did you bring those two different

measurements together to create one ranking

There was procedure outlined here in the text

And before answer your question would like to have

an opportunity to refreshen my memory on that

Please do Let me know when youre done where

you were looking so

Yes Okay

MR CARRIGAN Do you think its in Chapter 31

THE WITNESS No Well let me see No no

Its -- its in an earlier -- the ranking of the sites

are in different section Let me see where it is

Alternative levels Let me see here Hang on

Campbell Im just trying to see where we are

Definitely not Volume

Two triad -- no- Its possible but think

its even later than that This is just the weight of

evidence Let me go to Volume Right Let me go back

to the economic see Section 33 But let me refer

back to the economic feasibility analysis which is the

end 32 Yeah Okay Where did we point to that

24

25

ranking Yeah Okay Yeah Thirty-three Yeah

If you look in Table 33-1 theres part of the
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tabulation of the ranking of the polygons that this 04 40 01

would be -- this was system to analyze the polygons for 04 40 14

chemical concentrations of the chemicals of concern with 04 40 30

ranking them from which would be -- which ones should be 04 40 36

removed on worse first type basis And then over on 04 40 40

the next page is ranking that was done with regard to 04 40 47

SSQ ranking 04 40 50

see that Table 33-1 says Remedial footprint 04 40 56

polygons ranked by SWAC 04 41 01

10 Yes 04 41 03

11 And then back in Finding 31 it talks about the 04 41 04

12 process used triad data in site specific -- SSMEQ So is 04 41 07

13 the triad data the same as SWAC 04 41 14

14 No no The triad data would have been the data 04 41 16

15 that indicates which stations had likely biologic effects 04 41 21

16 associated with them And there were only few stations 04 41 30

17 that had that result And -- and so those -- you know 04 41 33

18 that was consideration But we used other parameters 04 41 37

19 also to identify worst first 04 41 43

20 Because we we were were not limiting the 04 41 45

21 cleanup decision just to polygons that -- where there 04 41 48

22 were likely impacts to benthic organisms if you follow 04 41 55

23 my logic We were also looking for ones that had the 04 41 59

24 greatest mass of contaminants in them that at the higher 044203

25 levels And then using the SSMEQ to analyze whether 044207
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

those polygons would -- had potential for biologic

effects

So the worst first ranking used the SWAC data

and the SSMEQ and the triad data

Yes think so think it was given that

any -- any polygon that had likely effect as result

of the triad data would be included in the proposed

footprint So this is methodology for dealing with the

rest of them

So guess Ill go back to my original question

of how then did you take the SWAC data the SSMEQ data

and the triad data and combine them all together to get

one ranking

Okay That -- lets see Okay

Just using the results for -- for both of those

rankings and integrating the results of both of that was

used to rank the worst first

Let me ask more specific example Maybe that

will help us figure it out

Okay

Can you look at 311 and 30 excuse me

Table 33-1 and Table 33-2 together

Thirty -- 33-1 and 32-2 Okay

33-2 Yeah the SWAC ranking and SSNEQ ranking

Yes uh-huh

044216

04 4222

044223

044228

04 4233

044237

044242

044247

04 4250

044254

044256
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04 4413

044421

044426
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So looks to me that SW-04 is the same is number 044452

one on both lists 044457

Yes 044458

And then SW-08 is the second on both 511-02 is 044458

the third on both SW-24 is the fourth Same -- Sw-09 04 45 02

is the fifth And then when we get down to the sixth on 04 45 09

SWAC its SW-28 and for the SSMEQ its SW-13 04 45 12

Yes 044518

So for the overall ranking how did you decide 04 45 18

10 what goes next 04 45 22

11 Okay So then we would proceed to 04 45 27

12 Section 33 to ensure that the polygons that had the 04 45 32

13 highest individual CoCs are remediated Each was rank 04 45 52

14 ordered independently for each of the CoCs 04 45 57

15 So how -- how does that tell me which one goes 04 46 23

16 next 04 46 26

17 Lets see What Im looking for is if theres 04 46 30

18 table that integrates all of this and displays that 04 46 33

19 think in the spreadsheets for the economic feasibility 04 46 40

20 analysis is where you might see that integration 04 46 44

21 Because its its ranked with cleaning 04 46 48

22 its ranked in series of six polygons with the costs of 04 46 56

23 remediating the first six that would result in the 04 47 02

24 greatest exposure reduction And then -- and then going 04 47 05

25 down to the next six 04 47 09
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Were actually going to get there in just 04 47 13

minute But before we have to get off tape because we 044715

have to switch the tape theres nowhere that you can 04 47 17

point to right now in the DTR that details the process 04 47 21

that the Cleanup Team used to -- 04 47 25

For 04 47 28

-- to bring these types of data all together 04 47 30

MR CARRIGAN Besides what he already pointed 04 47 33

to 04 47 35

10 MS WITKOWSKI That explains the methodology of 04 47 35

11 bringing those three together So can follow why you 04 47 38

12 picked SW-28 04 47 41

13 MR CARRIGAN In addition to the testimony hes 04 47 42

14 already given there is nothing more Thats what youre 04 47 44

15 asking 04 47 47

16 MS WITKOWSKI Im asking for -- well let me 04 47 48

17 ask my question again 04 47 51

18 BY MS WITKOWSKI 04 47 52

19 There is no narrative text in the DTR that 04 47 55

20 explains how the Cleanup Team combined three different 04 47 58

21 types of data to come up with the ranking 04 48 03

22 MR CARRIGAN Document speaks for itself Go 04 48 06

23 ahead 04 48 07

24 THE WITNESS Okay Yeah There is -- 04 48 07

25 believe there is narrative text just need to 04 48 09
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refreshen my memory on it Im the if were talking 04 48 13

in terms of the economic feasibility analysis know 04 48 21

that those cells in the spreadsheet that are -- where 04 48 26

its sequenced in different phases of the cleanup and 04 48 32

balancing the costs of cleaning certain polygons up with 044839

the net exposure reduction that would result from 04 48 48

reducing those chemical levels in the environment are 04 48 53

are grouped on the worst most polluted polygons first 04 48 57

basis 04 49 09

10 And then going down the chain So -- so if you 04 49 09

11 look on that spreadsheet whatever the first six sampling 04 49 14

12 stations that are called out in the spreadsheet those 04 49 22

13 would be the ones that are ranked the highest and so on 04 49 24

14 Okay 04 49 31

15 Its -- Im kind of -- Im not answering your 04 49 31

16 question directly Theres probably table that defines 04 49 34

17 that with more precision in there And -- Ill -- will 04 49 38

18 look for that table But for right now that spreadsheet 04 49 43

19 is ranked that way 04 49 47

20 MS WITKOWSKI Okay Id be happy to move onto 04 49 51

21 there next but were almost at 00 oclock Do you 04 49 54

22 guys want to continue on or do you want to end Eor the 04 49 57

23 day 04 50 00

24 MR CARRIGAN No we want to end for the day 04 50 00

25 Its been long day 045002
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THE WITNESS Yeah

MS WITKOWSKI Okay

MR CARRIGAN Lets resume tomorrow morning

think we had -- well lets go off the record

TH VIDEOGRAPHER This ends the videotaped

deposition of David Barker Volume Videotape No

Todays date is March 2nd 2011 Time is 450 p.m

Of the record

Whereupon the deposition was adjourned at

10 450 p.m

11
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declare under penalty of perjury under the laws of the

State of California that the foregoing is true and

correct that have read my deposition and have made the

necessary corrections additions or changes to my answers

deem necessary

Executed on this day of_______________ ___

2011

DAVID BARKER

10

.11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Peterson Reportmg Video Litigation Services

429



ANNE ZARKOS Certified Shorthand

Reporter for the State of California do hereby certify

That the witness in the foregoing deposition was by me

first duly sworn to testify to the truth the whole

truth and nothing but the truth in the foregoing cause

that the deposition was taken by me in machine shorthand

and later transcribed into typewriting under my

direction and that the foregoing contains true record

10 of the testimony of the witness

11

12 Dated This day of 20

13 at San Diego California
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indistinguishable

3071

individual 1422

425 13

individuals 37121

industrial 3492

Industries 35517

41323

ineffective 27720

infancy 3606

infeasible 2472

influence 27 118

27712 32420

40924

influenced 36311

influences 38 11

influencing 27 17

information 28317

2842325 29711

32616 35016

35321 3541

38415 3961125

3978151720
3992 4001623

4101 41824205

initially 33823

initiated 30424

inland 23719

input 2184

inquiry 3323

insistence 23925

insoluble 38217

inspected 39614

inspections 882

39615

instance 27322

386 14

instances 1024

instruct 4039

insufficient 3686

36814 370419

integrates 42518

integrating 42416

integration 42520

integrity 2424

intend 39225 3938

intended 3448

intent 224162
32812 34410

interest 34411

39581118
400 14

interested 231914
23116 2343

interfere 27 123

interlineate 34318

interpret 3491

interpretation

2972030524

interrogatories

35312 39213

39317 3966

Interrogatory

3545

interrupt 1916

325 19

introduce 30817

3111031812

35618 36120

36525 38115

3878 38910

introduced 34315

343173441

3727 40518

4069

intrusion 238711
24020

invasive 30718

investigated 39422

investigation 2271

3181617 38412

403 18

investigations

21318 34420

investigative 3735

4209

Investment 39319

3945 3991019

4001224 4013

4031

involve 22117

22714 270911

29912 3073

32516 3458
35410 3781

37911738015
4156

involved 172612
218172123
2199 220811

22323 233912
25614 2579

25916 2604

26323 3087

3473 35214

35524 37825
37924 3826

38515 38722

39819 401924

40213 4031720
40524 40623

415810 4165

417 13

involvement 2196

39822 40113

405 156
involves 3529

35423 35510

35916 38513

involving 1923

2372

in-water 1919

Island 264416
36324 364217
36510 36619

36722 37711

41320 4164

isolated 2381

issuance 2214

37216 40216

issue 21718 21914

22123 22321

22411172265
2276 228213
2309 2465

25814 2613

2753 36623

368238410

38821

issued 2181 2215

22322 2241722

225910 227922

22815 2299

23011 26616

33518 34616

35816 3603

37113 3735

39713 4172

issues 2213 2282

23024 23723

2386 24215

245 24 263 20

2754 29714

3422 37510

38111 39110

396641510

issuing 221510
items 25125 25213

Jill 2121119

2151620 41214

jointly 37716

40117 142323

judge 23122

Julie 25710 4021

41414

July 31721

June 1414

jurisdiction 2191

23425 2351

26024

keep 3168 3213

3462122 36517

3845

Kelly2ll7 21514

262 16

Kettenburg 37712

41322

key2382
kill 3845

kilogram 3217

3245 3269

3271416 33 116

33 123 332914

333815 3643

37642223
kind 22013 22111

2262 22711

23911 2449

25025 2533

25913 26925

27362 27514

27623 27819

28421 3066

35 112 35213

360536118

36425 3705

38011 3821515
39823 4011520
40825 4142123
4189 42715

kinds 27216

know 22111 2235

22311 2264

227520 228810

2281214 22957
23 17 2342324

2432325 24611

24615 24918

2555 27115

2735 2741

2762124 28011

2801728314

28417 300915
30112 31611

32221 32512

32724 328217
33323 33825

35320 35616

35719 3585

36823 3693

37222 3781520
37920 38325

849 38827
39419 39525

9610 397237
39711 398915

40011022

402 14 19403

40523 4082315
4228 42317

4272

knowledge 1618

282630610

307620 30815

1021 39713

40611

knowledgeable

2481216 25521

25631228220

34291315
38821 4122023

known 2985 3062

3064 3411921
Koehler 37712

1322

Kraft37712

41322

Krauser 36719

3698

Kristin 2127
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21517 40417

L21215 2542525

label 2931114
labeled 123

1922 32314

35820

labeling 29317

Laboratories

367 17

lack 286 11

Lacks 3005 1014

LAET 36922

3732224 3744

37423 3751622

3767152124

lagoon 1923

22313 2261522
22824 2322

238222435

27724 300 12

13 19

laid 40913

land 219131921

2209 2339 2349

234 14182

2351525 24120

37821

landfill 2191315

2481

Landing 36717

37016 3712

landowners 2346

lands 21821 2191

23425 2351819
23522 39711

largely 2596

larger 32810

58 12

late 3834 40216

41415

latest 3482 40216

Latham 2117

21514

laws 4291

layer 28418
29925 3003

laymans 1567

lead 27412 30425

41422

leading 40215

leakage 2416

learn 3067

learning 22013

lease 029

leased 39712

leasehold 3586

36017 3613

leases 39713

leave 26510 3662

366441521

led 36925

left 26310 30025

legal 23422 3449

34515 346913

34616 3492

35416 36114

3817 38523

3875 3942122
3954 3981415
39817 4002

40121 4022

403921 40521

40523 40610

193

legend 29611

legs 2916

length 22916

245 14

lengthy 22314

Leslie 21115

21522

lets 2176 21811

2484 2557 2618

2622 26415

2661827023

27910 2952323
29523 1922

3231414 3264

33125 33620

33812 34422

35420 3628

36822 37525

376713 3773

3811438218

38820 38910

3902 4047

40815 123

4135 414 1.3

4154 41718

4181741915

42414 42517

42834
level 24215 243 28

252142531419
25321 26917

27113 27518

2781128019

1319 32316

326515 32712

3292 33114

33361217

3622 3376

34923 35116

36417 3719

37325 3862123
levels 1435

22316 24225

24841620
24912 25010

252615 25517

258810 2613

26714 2697

2711927210

27618 27819

30113 3098

31218 3148

1520 1646
31714 32017

322420 32420

32423 3256

3271218 32834

32989 33018

33120 33512

33712 34010

3456723 3461

346111 34727
3479 36 124

36216 364219

36589212223
36691924
36722 368616
3699 3701610
37213 3751618
37524 3771

8689 12 15 18

4111723 4199

419102242022

42215 42325

4277

liabilities 9923

4001125 4014

liability 39519

39912 40 15

liable 34319

lieu 3721

life 2682

light 28925

likelihood 23319

limit 41615

limited 2819

2851724 28611

29034 2921517
29810 30416

3358 4055

limiting 42320

line 28724 2948

303 910 35220

lines 30314 34620

list 3321 3778

41315 4162

listed 31717 3185

33 84 34222

35517 3588

3822 41517

lists 32320 32922

3645 4252

Litigation 154

little 30712 316 12

35812 38620

39622 4186

live 2992

LLP21171923
1237 15

LOAEL 25318

lobsters 25122

local 275

localized 29713

locate 2628

located 155

24925 3061

3569 3571720

3581 3591

36225 37817

3857

location 23223

23313 24016

locations 2975

30610 32411

325817 3297

34119 3758

logic 4071013
423 23

long 2231120

227525 22812

22820 22912

24819 26919

30116 30219

3046 36614

40219 41112

42725

longer 26919

3022430316

102 3709

long-term 1724

2231 22910

2455

look 26413 2662

27014 2869

28813 295823
29611 29821

3092 31519

32023 32122

32314 32514

32644 32711

32813 3311013

331253383

3396 344522

35033551417
35023 35114

3538 35420

3576 3581519
3607 36210

3675 36918

3773 38218

387111 389110

3922425 3933

4181717 42225

42421 4271118
looked 2891214

3062324 181

33 918 3465

3472 34912

3661317 3726

38124 392710
39217 40116

looking 24810

2523 27925

30618 31315

31763301 3311

3327 33611

34322 34825

3549 3819

38223 40520

-4142341820

4229 423 23

42517

looks 37 120 4251

loosen 30523

Los 21216

loses 2424

lot 22317 22610

22611 2271

27323 27917

30420 31014

3463 35512

low 22516 25425

lower 2781819

3191112 32318

32716 33310

356243659

37523 376123
lowest 253182

37322 3741112
37421 37515

lunch 31615

M20916 21016

430120

machine 4307

macroinvertebrate

28915 29825

magnitude 2468

3287 35813

main 38012

maintenance

22710 2455

24623 27413
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294161922 233102383 2302023524 32115 32725 MS427120 3599

30015 247913 26025 29223 30412 33916 34016 3604 37816

major 21820 3463 41714 37323 4119 40620 multiplied 3746

22111 materials 2421 mentioning 22823 mitigate 23710 multiply 31510

majority 28622 3635 36410 mercury 21319 mitigated 2377 municipal 351J9

29923 math 29918 26415 1718 mitigation 22610 mussel 2417910

makers 30023 matrices 3636 32320 32410 2261213 23524 musseLs 2411010

making24l4 36411 326533621 23525236419 2411216

25914 30412 Matt21519 3375 364217 23622 2372811

3357 40114 matter 2094 2104 3798 237121420

management 215823314 mere33l5 2398 N21272131

24718 2601940610 met258732210 mixture27224 name2l5338214

mandated 2314 MATTHEW 2123 32213 32812 Mm-hmm 24419 3915 401918

manipulate 2599 mature 29511216 3293 33616 model 37324 40416 40615

manner 2415 2532 29621 29814 34010 modeling 25215 41214 41524

map3251440813 301383032 metals38319 257212325919 43016

4081419 30619 341611 method 25121 26915 named 25925

March 20913 Mauricio 37713 26021 26515 molecule 2441721 40318

2101421322 41323 2691 2771 moment2485 names 3481823

21411 2152 maximum2264 29110 2491025116 4131341416

30213 30521 mean 22323 2419 methodologies 28513 34715 naming 403519

387174287 2543671018 38616 3691938711 404140524074

marginally 337 254 22 255 methodology monitored 268 22 nanograms 330

marine 21314 27320 2764 31417 37318 2692 2724 narrative 4261925

2143613 23824 288172891 424842610 273172741723 narrow 39623

264517 26523 2909 325520 methods 28821 27624 2783 NASSCO 1013

267611 27216 3316833822 metrics28922 2831 29016 2143521515

27814 2859 33917 34013 micrograms 32714 2911 3116 23219202447

2992130723 3541337015 327153311623 3381634015 2442226420

30857 30915 37918 39510 332914 333815 monitoring 2183 2811011 28221

31016 3341820 40225 417510 37621 21915 2231 28310 28624

36017362117 4191 middle25l19 2291024024 2874528816

36717377910 means29Sl7 253132701719 2413678921 28942942022

3771112 3845 32812 3573 migrating23914 2455 25525 29620 30625

38612 3911420 meant 24823 migration 24011 269310171921 33834514

3922 39424 34113 mile 35612 35723 26923 33510 3396714 34319

39615 3991120 measure 37417 miles 3853 33725 349825 35411

413202122 measured 42111 milligrams 3217 months 22325 35425 3551820

4164 measurement 2829 3245 3269 3643 2241 2251320 35719 3586

mark 28092425 measurements 376423 2252122 24116 359818 36022

294123197 286194224 miflion2461620 morning2l51 3602236111

marked 21310 measures27l1 246242471919 2161011 4283 3621172225

29311151922 2883 2896 3756 2481 3237 Moss 36717 37016 3634811 3643

30821 3111.1 meat4l918 3761517 3712 366102436722

31813 319811 median 4201 mind264226615 move2341 2515 3681621 3731

356 1936121 meet2249227 12 2671628115 255 1028221 373 1637522

366138116 24012614 2918419412 29333423 37915111417

387 9389 12 303 15 mineral 383 17 18 42720 381 383 15

markedly3O98 meetings3941 38318 moved2431115 38424 3851014

marsh 3885 members 23011 minerals38319 movement 24214 38521 3861719

mass 2781216 4021 4141417 minimal 2681 28513 29021 38624 38814

42324 4188 38316 movements 28219 38966 3909

master 29820 memory 28811 minute 23722 28223 NASSCOs 24416

3151824 3177 31413 33424 3452 4262 moves 2285 24015 2826 3398

3211 32243387 36621 3716 minutes3l619 moving2431920 353123613

34319 3441 3839 42020 3521623 3941 2813 2941015 37024

372738321 42274271 40516 3292137013 national2ll6

material 23222 mentioned 2189 Misstates 2908 37216 38810 3895
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native 24114

natural 25525

26110101212

261131824
26223 2632715
263 24 2647

2651314 26648

2661725 26749
26710 268313

2681622 26924

269102224
27 123 272419

2731317 2744

2741723 27624

2778 278323
279 14618

2806 10172
28118 282423

28316112849
2841518 28525
2857 2882

29061017 2911

2919 29282024
29824 300182

302619 303625

30738 3091219

310312 31116

3116312722
1316 32012

32217 3238

3241521 32525

327422 3282

32825 329316

330 13 182

33 1236 33220

33525 3372123
33723 338516

33979111320
33924 340115
3402

naturally 2785

3239 33320

3347

nature 2291

navigable 23 66

Navy4O919 4102

119

Navys 4107

NA-203415

NA-23 31810

NA-24 1810

NAO6 2818

NAO9 2817

NA 2894

NA152817
NA7 2817

NA19 28219 2894

2941

NA2O 28125

28213 2882

2942 2979

NA22 28125

28213 2943

2979 3415

40810 409410

41061322

NA23 33020

NA28 2948

near 21623 2198

2191117 2202

22019 232712
23217 24119

24220 2443

2452 26013

2794 3991718
near-shore 2865

necessarily 24113

2688 3503

necessary 23 72

2781 42945

need 179 22617

23225 2377

27515 27618

2998 32813

36913 3704

4084 41124

418210 42625

needed 34713

3724

needs 2312 26721

2996 34611

negotiation 2371

neighboring 2346

neither 40611

nesting 30624

net 4276

neutral 23911

never 25316

3352141016

nevertheless 31311

new 24714 3487

35220

Nice28l24

nine 21316

NOAA 21813

NOAEL 2531213
Nods 2429 32215

3557 37811

4064

nonbeneficial 2404

nontoxic3l210

non-equilibrium

3904

Norder2l48

north 36225

note 33019 41116

noted 27220

37121

notes 36215 3634

notice 223 24

224 13161720
2254 23057

noting 3867

no-action 26 823

no-cost 2682

NPDS 3556

nuisance 23917

number 2261

23225 25823

26513 28618

3097 328899
32811 33122

3562425 3573

3677 36824

374122021
38223 3836

4251

numbers 25425

3228 33615

3577 36211

37518 3764

38920 1723

object 3711

Objection 4038

41014

objections 29 83

35311

objective4l823

419 12

observation 32016

32911 33323

observe 25322

320 16

observed 2444

2531418 26815

286112986

3291 37 122

4186

obtain2l7102217

2331 27514

30222

obtained 2763

42112

obtaining 1716

3654

obvious 3497

Obviously 40312

occasions 34025

occur 23219

25316 2688

27814 27919

280222991

30214 3036

30512 30920

33517 33924

occurred 2441

29420 3054

30811 3237

33520 3942325
3973

occurring 26816

269424 27823

2806 1013 17

281619 2824

28315 2939

3024 1223

31316 32012

32415 3251021

3282222 33013

3301822 3317

3322025 33512

33912 35211

occurs 3003 32 19

33 12

offer 38816

offers 3944

office 34614

38722 3916

3932

officer 22510 2308

27313 3692.1

offset 2361217
off-site 2753 2769

276 14 1623

27761.4 29824

oh 21814 21921

22415 22525

2278 27613

27713 2884

29325 29525

32010 32120

32213 33417

3356 34316

3481 36013

36519 4005

4028 4077

40811

okay 21616 2198

21925 220359
220 16 22114

22271522 2238

22320 22511

229622 23269

23541112

23721242386

23917 240323

24610 2487925
2491323 25118

252425 253110

255791215

25822 259512

26039 26121

26248111421
26223 26418

2656919 2666

26622 2678

26811202699
26917 27019

27121 2721

27432 2773

27822 279313

27918242801

28023 28 12517
28 12024 2821

28212 285314

28520232325
2866 2871718
28720 28822

289111113
29 111161920

29321 294256
29412 2954923

2962716 2977

2972125 29819

29822 2998

3012212323
30225 30410

3072225 3083

30817 30947

3111920 31211
15 41825
16 10 142 123

31712318822
1921 32022

321241623
323319 3242

325124 326617
32710 32920

33 11224 3334

333 25 33417

335466 19

3361125 3389

33 812 34226
34312 344622
34424 345145
346243502

35135 352518
35310 354202

3552023 35623

357415 358915

3581922 3594

35916 360813

36019 36 1920
36125 36212

3646 3656718
365 2025 36756
36819 37110

372625 374722

Peterson Reporting Video Litigation Services



446

3752221376 12 301172030221 Pacific2ll 16 30931131121 paying36O3

37613203775 30724308413 Paco2l4838114 31125 33810 PCB2441432922

3797 3821822 30818 30917 38119 3825813 3445671025 33024

382243832713 3102021 31519 38221 38323 346223481025 PCBs21320

38418 3852 3177 32024 384723 38526 34910 35135 24415 2732223

38646 387613 3223 32910 38581320 25 35414 28512 31718

3882022 3893 333317 33419 38616 41318 3579 3581923 33021420

38917233901 3351834011 41516 3611336213 331152033621

39018 3921217 358121620 page 21331018 36322023 3641 37524

3941214 3981 3603 3721718 25112 2523 3816 38389 peer3662222

39981421 3735 38119 25312 26123 38521 386725 36791221 3681

4031114 40425 38220 38715 26231617 39415 39721 369722

405131516 39411 3961 26820 27014 3999 41821 pen 28121222324

406251722 3971024 40110 27482225 2793 parameters 42318 28124

40817222224 4037 40510 28323 28719 part21715 2182 penalty 4291

4094 41019 40619 4075 29524 2968 21925 22689 pencil 28121

41192541518 411154171 298212330927 2364232379 pending22719

416241717 ordered24612 3091111 31119 243112021 people2341 25713

41813 1941915 26016 34010 311222425 2449 24513 34411 40212

419161942210 42514 3152431856 2551327312 4141018

422232442414 orders 37114 31922 32124 28323 2915 percent 2465 2763

424142023 ore 38291215 3231417 32618 29522 3028 3193 3201

42511 42624 3831213 3847 32921331125 3051 3113 324123272

4271420 4282 Oregon 3486 3364 33810 34612 3612 33010 33217

old 26618 ores 38318 34423 3531616 37815 3801011 3365374356

once22O25 2212 organisms24l13 35317357615 401111241523 37416192021

22122 2241418 26712 2703 35723 35819 42020 42225 3752325 3767

2284 22917 27216 2859 360711 36210 participated 25722 376142024

26910 28610202919 362103631416 25819 4101116

ones 23718 2641 29218 2992124 3631718 3675 participation percentages 3193

26715 3921012 3031118 3147 36725 36918 24819 performed 2508

39313 3986 33725 3845 37120 37425 particle 3565 25718 2874

423423 42713 42322 38223 3836 37921 40612

ongoing 2855 organize 2592 39413 3972122 particles 26115 period 22324 2256

30321 39015 3984j011 3999 38320 228922921

on-site 2753 original 42410 408171723 particular 2401 2307 23 114

33516 43012 41818 41915 3255 24820 2731013

open 26510 27223 outfalls 35120 4236 particularly 28512 2856 2991

38011 35913856 pages2O911 2973 3031630415

opening 2656 outflow 40818 21312141620 parties 2319 3099 3182 3244

operations 22124 outflows 4115 21323 214468 23325 30421 39617 40710

350135543788 outlined4225 214121431916 39416234145 4112241624

opinion 2549 outside 244417 31917 36422 parts 27914 2833 periodic 40321

28213 28424 overall 4259 3892121 3236 37691517 periodically 24115

3461316 3672 Overbroad 24221 paginated 38920 37919 periods 2315

37121 38816 27319 2871 paid 3495 party 26023 peripherally 39820

4091317 41613 Painfully25356 39019401610 39.821

OPPER 21119 overlying 26612 paints 3803 3843 4036 404223 perjury 4291

opportunity23117 oversaw2493 panel36622 3671 4053 permanence3o48

23 121 4227 2737 367101216 passing 27412 32913

optimal 28223 oversee 30125 paragraph 25114 passive 26822 permanent 26925

optimistic 22519 overseeing 2584 25119 25313 pathway 23938 27222 30016

option 34014 3736 oversight 30814 26124 262513 240131421 30714 32222

order20952105 owned23519 262132026821 2652128419 32916

2131114 21410 ownership 2598 2701720 27111 pathways 28220 permanently

2159 22018 oclock42721 2722 279411 pattern 3511 33822

24978 25925 28324 285202 patterns 37 122 permission 30425

279232529318 2972229823 pause28016 permit2l716

____
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22161323 piers 28612988 4232921 4241 precisely 30223 23611 26919

22223 228913 PIPER 2123 4251222 42758 precision 42717 1425 31619

2281525 2298 place 24310 24721 population 25223 predetermination 34020 34915

2313 2532526119 Port2ll1015 4195 408204101

permits 22019 26311 26621 21523 2182425 predicted 2914 42716

3556 28421 30025 235114 397 12 predictive 26915 problem 24414

permitted 39417 30816 3296 39712 40022 predictors 37424 2636 2648

39612 3984 4152 4304 4067 40715 3757 28422

permitting 2171 placed 22223 2335 portion 2399 2644 predominant problems 26313

222101222311 243152448 2722527922 3841938517 27220

22314 22723 placement 22714 2811011 28310 preliminary 28816 procedure 36825

22817231824 places34824 4187 3069 421913174225

2321220 23317 plan 21321 26619 portions 297414 preparation 3626 procedures 34419

2371 33843396 41118 prepared2l322 proceed22419

persistence 28511 35622 36012 position 2474 25616 38915 2751842511

person 21618 plans 2658 39221 26322 27314 preparing 3948 proceedings 4303

2481115 25520 392222324 28310 410420 prescribe 3456 4305713

256311 27357 play 32419 33019 possibility 23221 prescribed 3868
process 2171212

34281314 played 21820 27622 2836 prescribing 38611 21715 21825

388204001 please 21512 3666 2858 30210 presence 31323 219251022011

4121923 4086124228 323123278 3313535119 220182322115

personal 22012 plume 40818 3332425 1023 present 27324 22122 222251
2225 30720 plus 35913 4118 possible 22014 27618 29814 2221217 22312

personally 392810 PMK28818 240812 24124 presumably 2221 2231518 2243

4009 point 2221 23022 24217 2456 pretty 2594 34525 22418 226818

persons 2311416 2441 24925 2654 30024 previous 28522 22619 2271113
2344 27024 27521 3035 32219 previously 23318 2272325 2283

perspective 2478 28012 30812 32512 33017 250925519 22816162124

2585 27619 31612 32018 37022 3862 2697 2931119 22918121416

pertains 43011 33 156 3463 42218 29322 2977 22923 2302022

Pete 38915 3701238611 possibly 21719 29913 30624 2318 23220

Peterson2l535 41111 42116 2182523523 3072231025 2331723521

Peuron38915 422234264 239724017 313253182 23652371

ph 38915 pointed 4188 4268 2425 28 18 32519 3427 24324 2441024

phase 217823 policies 34419 30613 3567 37714 24911 25218

169 3416 policy 26618 post 22420 2527 prey 251525 2529 25311 26318

phases2l78 2752234617 317133216 25213 266428321

22017 4274 pollutant 31213 3311319 3359 pre-existing 2446 28420 3031725

phrase3491 pollutants24l11 3351633615 24421 31015 31420

phrasing 39213 278416 35516 potential2l822 pre-remedial 34612 34716

physical24213 363123797 220723323 32116 365540111

2671213 2695 polluted 4201516 23812142393 primarily 34218 41523 4174

2702 27416 4278 2412 2421 34815 40925 1925 4204

279161719 pollution 2446 2469 2756 primary 2414 42312 4264

282111216 27725 27825 28012 28218 25023 26419 processes 26119

293823 297915 3262 29021 292820 31818 3369 2638 2647

2985 29914 polygon 2492425 2931 30513 35520 37913 2671010 2795

32224 32422 3285 40810 30612 33721 40212 414117 28319 2841518

32523 34114 409104106 3411 3512224 414224154 30021 30423

34113141720 4201342212 359243601621 principal2s713 31272332525

34122 36220 4246 37823 802 principles 34626 3372123

3903 polygons2l312 420214211017 34612 produced35625

physically 36225 24922 2505 424 prior 2758 3316 producing 3482

picked 42612 2802 29411 potentially 21818 34110 40217 product 3847

picture 31418 31419203209 21923 29413 4102441511 products 33224

32814 3261214 4091 34014 4305 35213 3842

piecing 41814 420152223 PowerPoint 21413 pristine 41117 profile 29579

pier 28518 421421244231 precise 3151 probably 22810 program 21835
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2.1915 3605

389 16

programs 22515

prohibits 26020

project 2172124
22110 2269

228724 2363

2379 23 82

24622 34219

36714 4146

projects 2267

22914 24223

2439 24623

26323 159

pronounce 778

pronouncing 2956

proponent 2379

proposal 22517

3706 14

proposed 23112

25020 2526

30116 36522

40821 4247

proposing 2723

protect 30322

protected 2605

protecting 745

protection 527

2701 29017

3043 3056

protective 25010

30010

protectiveness

25014 37418

proven 262125
2633

provide 3436

34412

provided 2606

39310 3965

provides 333 22

providing 2585

provision 3441516

provisions 36423

public 22324

2241316 22546

2288 2305712
23 14 2344

2421823

publications 275 25

Pulver 25915

purchase 23711

purpose 2518

34519

purposes 23 920

30916 35415

36112 3815

3852

put 1722 22414

2482 25820

27311 2965

37324

putting 2567

p.m 1714 35326
39023 3911

4049 12 1258

4287 10

P.O 2114

qualify 33410

quality 2091 2101

21710 2402

2721330220

139 3459 3475

3514810 35917

35922 3801524
38514

quantify 41011

question 2211

2341217 2359

246826014

2819 28817

2892424 29113

29725 30223

3046 36824

396224095

4226 42410

42617 42716

questions 161525
24515 25117

2558 2569 3095

31123 3169

34621 35220

8823 892

3901420 39719

40452022
40722 4083

412116 41811

quick 2291616

quicker 3654

quickly 223 22

2281 23325

2341 29293026

4116

quiescent 27415

quiet 27415 27915

quite 2773 31310

175

quote 26125

quotient 2521819
4201

34025

range 2847

rank 42417 42513

ranked 2505

42014 4239

4252122 42713

.42719

ranking 41921

4206718 4224

4221324 42314
423 67 424313

4242424 4259

42621

rankings 42416

rapid 30912

310 12 33523

rate 278 1424

2991416 3031

rates 27113 2846

30321

reach 340202

34711

read 2533 27524

29718 29812
3452 37021

3715 38817

4293

reader 2533

readily 26 12525

26224

reading 2722 3691

reads 25 120 2846

41920

ready 22419

30421

realistic 25124

25419

realized 33325

really 222.6 2341

26614 30218

38817 40625

reason 27610

2994 30258
33322 336810
414 15

reasonable 23319

32210 32310

reasons 2731621

2741423 32223

32523 3369

34711 3907

recall 2271316

22913 23622

25725 2581522
26410 26620

2861723 2879

28715 28811

2942325 1721

33719 338113

34143471818

3481821 35013

3624 3661325

36625 36822

36920 3734

3781417 38123

3821416 38410

38416 3885811

393 25 394367
3949

received 24318

receptor 25221

receptors 2529

3505 35677
35923 3792325
37925 3802

3903

receptors 25222

recess 2572 2921

172 3533

39024 40410

4126

recognized 2646

2663

recollection 3453

37217

recommend 27522

recommendation

36618 3692025

recommendations

40068
recommended

30421 33813

3399 37112

recontaminated

27510 2768

recontamination

2757 27717

27813 35925

36041621
41024 41110

record 152

24615 2562325
2573 2912224
2924 2982

1215 162425
173 34615

35316 3902122

39025 391617

3912222 39313

39945 403 24

40447811
412347 41310

42848 43069

records 39311

records 3344

recovery 2611012

26124 26223

263324 26714

2683 13 1622

269242224

2711423 2724

27418 27625

2778 2795618
280610 28224

28311 28527

290610 29110

292921 29824

30018 30219

30738 117

32218 3301821

33817 3392124

340121

redeposited 3258

redistribute 32423

reduce 3746

reducing 283 20

3041 4277

reduction 3236

324103298

33018 3365

425244276

reductions 32217

3408

reemerging 703

REES2127
refer2201 2485

24919 2611316
26123 28717

29320 30119

31724 3332

3352 37425

37716 3792

38321 3964

405942221

reference 26619

2861224 28768

28834714
289252917
3071 34123

40725

referenced 37210

39212

referred 37318

39424 3979

4135 41511

referring 23 94

24919 25112

25312 2711617
27913 3151

34622 353 25

36710 37322

377 17

refers 34910 3513

525 1823

R21119

raised 29020
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refined 4177 relative 28612 33910

refinement 41723 28767 34116 remember 219522

reflect3l215 35116 2231422823

reflected 25915 relatively 3099 22915 23312

reflects 3286 release 23813 23821 2957

refresh 33424 3737 802 34722 403 314
3452 3715 releases 23814 remembering

42020 2403 25825

refreshen 4227 relevant 2754 removal 33924

4271 2762528820 remove27812

refuge 38810 3895 36118 38112 removed 2362

regard 2885 4236 4065 27816 4235

regarding 23723 reliable 25424 removes 2366

248121625521 37424 Renew2983

2569 3429 reluctantly 37057 reopened 1022

40022 4061 relying 30021 reopening 2657

regardless 34417 remaining 31019 repair 3785

REGION 2092 33711 4165 repeat 4095

102 remedial 250617 rephrase 3343

Regional 2091 2527 26010 37912

2101 22117 26192691 report2l4259

224582276 27513 27619 283181828419

22925 230388 2771 28312 29522 2981819

23117 2355 28422 1713 31216 3386

23915 2406 3216 3229 33918 35015

242192454 329173311419 36123 36215

24612 2601621 33516 33615 36691718 3675

2612 26322 33814 33914 3727921 3738

265626616 340222 40821 38415 3871419

31025 3346 41111 4238 3872023 38817

33715 3397 remediate 2766 3892 40511

34557133668/ 34014 4209

36921 38916 remediated3lO17 reported2O916

393144159 354742513 34110

regularly 23011 remediating 42523 reporter 21017

regulate 21719 remediation 21312 2154 2163 2234

222311 21414262125 2236929313

regulating 24713 26323 26422 30819 34310

regulation 1725 2751323 2781 4302

30521 2802 1019 Reporting 21535

regulations 24568 31314 3208 repository 23218

2451213 2587 3219 33510 represent 21513

regulatory 24712 33919 3424 25023 3141821

rejected 2723 remediations 3429 31820 1918

relate 39720 remedies 2551121 3232435320

related24215 256102577 3572

2931 29423 2605 2722425 representation

39073911013 2788 3192

39120 39218 remedy 2361 represented 25214

393821 39518 26312 2669 3271 3309

40919 41722 2671 26823 represents 25024

relates 3942021 26922 2707 2969 1511

40514 273427418 3171331919

relating 39125 2754 2761016 33216 3917

40722 2779122021 40418

relation 35713 2837 28527 requested 26017

relationship 28921 30117 3025 43014

37123 3049 112 require 2406 2454

2461241522

required 21715

22610 23525

23620 23715

24024 32716

33720 3396

346741112

requirements

17181920
182 219 14

22220 2291320

2301025 2313

23112 2331

23414 2357

26023 30423

requires 2231

34513 3871

requiring 37 116

411 17

research 2572

367 14

reserve 39016

resolution 34224

34413 3451322

3462312 36113

37225 3816

3852225 3868

41823

resolved 2273

resource 2112

21713 2183915

221419 2437

25211 25919

2604 30211

3058

resources 2113

22516 1114

respect 31014

33025 3517

40615

respective 8319

responded 24218

response 25610

34820 3544

3729 3965

responses 33017

3531120 39213

39219 39317

3965 39719

responsibility

25618 2614

39620 3979

40716 4141

responsible 39423

3975 40110

4036 404123
4053 145

rest 4249

restricted 28517

28524

restricting 33724

restrictions 23414

23418 2355815
result 23117 2363

2527 26718

27219 2744

2767 28622

29017 29713

3071113 32222

32225 3237

33314 37024

42317 4246

42523 4276

resulted 33716

resulting 26925

4196

results 1317

25914 2721213
2741 2871213

28724 29 14

31817 3653

36818 420810
424 15 16

resume 4283

resuspension 2466

263 19

review 22711

22925 23 1513

25116 2929

30424 308 24

1122 3662223
367 10 12 16

3681823 36924

3937811 4005

4007 40516

4147 43013

reviewed 22425

2751 3601

36721 3911321
3926 3931420

395113172
4003

reviewer 3697

reviewers 3671

reviewers 3681

reviewing 25616

25910 369 22

3947 4144

reviews 2245

36922

revised 21315

revisited 3732

Reyna2127 136

2151717 2714

4041517 40522

4061824 40816
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risk-based 23 924

2588

River 3487

rock 38215

Rodriguez 25926
role 21820 25717

roles 2595

Roosevelt 21220

roughly 22311

2264 2991719
3852

RPR2O916 210 16

43020

rule 22021 2294

ruling 33922

runoff 35122

run-off 37821

Russell 36716

37016 37127
RWQCB 21313

2142579

Ryan 41319

R9-201 1-000

2095 105

2131221510

408212325

4096 41018

41125 4151625

re-cleanup 27515

1124

re-deposit 27617

re-entry 24017

re-establish 30715

30718 33823

3391

re-examine 2654

re-expose 32914

re-exposure 32225

re-read 29719

Richardson 2117

2134 2151414

169 223510

23419 235313
2461 24716

25624 2575

26215171922
268102716

27520 2772

2811113 28313

28435 2872

288122023
29015 2911114
29122 2925

2931416 29624

29819 301115

3031219 3045

30716 3082022

31016810
1112 31221

31331322

31611151823
3175 31814

3199 32020

32118 32215

323213 32425

3279 32815

32918 3331

3435 13 162

3351 3361924

340324 343 47
343 12 14 1622

343 25 344214
34518.346 19

3499 3537

35419 35620

3575 3611922

363161819

365131624

366367 36813

37724 3811317

3835 38417

387710 38913

410 14

richness 28916

right 2212525
2233 224127
22411 2257

23621 23819

2393 2442425
2451 246718
2492 25115

253152023
2559 2593 2626

26814 2746

27510 277910

2792 2862

2881525 2897

2912129214

2936 29415

29515 2961316
2991130123

3027 1410

31512 31719

31924 3214

3235 3303

3311011 33619

3374 33 822

34012 345202

34624 35222

35313 355135
3561017 3576

358101124

3601314 36520

37024 3711119
3722 38022

38216 3831

3854 38713

38825 3893

39016 39112

39418 3976

39924 40516

4072023 4085

4101041218

4181617 4203

42220 4264

427 18

right-hand 1911

191323 32315

3231835624

riparian 889

rise 24215

risk 2409 25217

2553 2571818

268112 26911

27212 273 24

2741 27592855

290131330023

3031014 30718

risks 24010 25413

27211 2905

148

24620 25 16

25212 2.568

3085 34241020

347 115 192 123

34813 34916

3546 35713

36225 36414

38823 38916

3911420 3922

39423 3986

3991120 40418

4066 40715

4121543019

Sarah 21123 3916

saying 32816

35125

says
26223 2682

27016 28516

29823 34810

3641 38924

3999 4238

scale 35722

scanned 39315

SCCWRIP 3685

scenario 173

21912 2204

2368 23918

2401316 2675

27815 2851

29011 30112

scenarios 2764

30523

schedule 3012022

302914 30412

30414 41113

scheduled 23012

30 123

school 4155

SCHWARTZ
21123

science 3861113
scientific 8618

scientific-based

25 22

screening 752323

SDGE 21516

sea 238711 24215

searches 34720

seasonal 30518

seasons 30523
second 2629

26820 29215

3008 30824

1824 32317

3341020 3375

34724 35312

4254

section 23 025

24882324 2493

2542 25917

26020 2751

2961518 30122

3021 30618

34422 36015

408218 40912

4091425 41016

41078 41189
41725 422 1421

425 12

sections 39118

sediment 1425

2221323 22715

23725 24 138
243 14 14 19

2447716 24611

2462 247119

2611418 26359
263 23 2646

2676152718

27211132797

282822 28318

28325 2848

2854 28713

29022 2934

2959 30220

3201718 3242

32422 325162
32523 3296

33 19 3424919
34618 347110
34917 35023

3546 35634
36124 3669

37318 37920

3831620 38821

38925 39058
3941739613

4092124 41317
41515 4161516

4192123 4207

42112144221

sedimentation

2846 2991416
301730243031

30321 32524

sediments 1413

23218 23348
23812 2392

2512025 26721

27413 2902

29212 29413

3372425 38612

see 2176 21811

2411117 26228
26221 26415

26512 26618

139 141

249 16

Sacramento 2114

safety 373 20 3745

37416

sample 141621
33612 4217

sampled 3182

.3201932112

32321 32511

samples 828

3712541923

sampling 2406

24 19 24924

27215 319444

321253261923
33.516 37511

4208 42115

42711

San 209212 2102

21015 211810

21115162024

2124681012
212181920
21413 215611

21518202325
2176 11 14

2182425 21913

22771519
23 125 2371619
23 83424 243 20
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26823 2701823

279910 28519

28614 2872124

2881324 2948

29516 2963820
2975 2992

30913 31115

12224 1310

161355 3178

3181825 3195

319 12 32026
321932322

324568 12

32514 3267820
32982425 3307

3301023 33259

332 1417 3365

33620 3381112

33812 3415

34510 3472

35314 3561722

357141722

3581725 3593

3622814 3632

36321 3647

36610 36822

37525 376713
38 120 38225

3839 38717

38918 39913

408 13 14 15

40914 4135

41413 415418
41718 4221214

422151621
423842414

4251720

seeing 31320

3281925 3363

39325

seek 304 22

seen 393182023
4034

segregated 24412

segregation 30016

select 27712

selected 23217

2361 25210

2602226911

2731827424

2755 27616

291103399

40711

SEMERDJIAN

21123

SEMPRA21211
senior 4143

sense 35413 39019

sensitive 889

sentence 25 120

2521 26821

27016 2722

284628515

2869 3O912

363 2022 4062

41822 41920

sentences 2851521

sentential 24113

separate 23 824
SEPARATELY

14 17

separating 23 824

September 30213

30520

sequenced 4274

series 31910

425 22

serve 1022

service 22118

Services 154

set 21720 22316

23114 2456

25866 33 110

345723 3477

35312 36622

386921 38914

40116 4216

4304

sets 31311

setting 25723

34610

settlement 2421

seven 3366 3777

37718

shelter 2643416
363 24 364217
36510 36619

3672237711

13 20 4164

shift 32912

shifted 30814

ship 2813 28219

28222 28425

29225 294715
297 13

Shipbuilding 2116

ships 2854 2902

293329410

shipyard 1322

1425 2331420

24314 244816

24922 2514

2711819 27411

2797 28213

28514290421
292111725

296121 2974

3014 3033

30516 306520

32013 33716

33815 341911

34738102023
34725 3481414

34961624

3542022 35517

35524 35622

35719 35817

359256817

3602023 36167
36 11024 36224

365 922 366924

369510 37020

37315 3748

375 4819 3762

37635581420
37625 3781

38016 382611
38324 3841811
3853 39417

39613 4092124
41324 41921

shipyards 2146

29815 3552

364913 37116

38112

shore 21623 2198

2191117 2202

22019 232712
23217 24119

242202443

2453 26013

short 225 22 2558-

29118 3099

shorthand 21017

383 22 43017
show 30219 31212

32418 3256

3408

showed 2886

298 13

showing 32618

357 12

shown 2904 5722

shows 25516 3136

31925 32124

32415 32623

3274 3289

3301220 3327

3321219 3339

40825

shuffled 833

Sibrel 153

side 2181113

2391023 2476

258132732525

2825 28315

2988

sides 2381 3889

sight 24111

signature 35317

significant 24010

2471726717

29715 3408

34114

significantly 3659

37625 3909

similar 2435 2917

3131532821

33016 345814

34744516
34810 34911

350221 35 147
35259 12 12

355461124
3561 3591723
35924 3602024
36116 363812

364924 37823

3788 10 12 19

79 1311 17

38015 381410
38423 3851014

88 14

similarities 3497

34925 3551

3611016 36219

3873

similarity 35 113

355 13

similarly 34514

34811 36424

simple 1419

simplistic 38620

simply 26313

27717 37018

single 2877 3315

Sir 2234

site 21924 226 14

22710 23219

23415 24114

24314 244622
2492225025

25 1525 26420

265423 2661

26733613
269613 2702

271 12 15

272232425

27324 2741011

27551523 2767

2761722 27778

27717 278812

2781825 27957

279141415

28057 28 11012

283 57 11 12

2861025 28745

29025 29110

2922 2939

29418 2961

2971415 2992

30114 3024

3058 30615

30858 309815
10 16 1622

111517 31316

1482 12225
31715 321913

3224924 32416

3242124 32534
32522 326 14

3284517 3298

32914 33013

331933220

3331020 33418
33512 3371624
33819 3391523
33925 340114

3401823 34116

345924 346818

347310102425
349 1011 14 16

35024615
3517 3529

35411202225

5510181820

35521232425
356 1422 35712

35981618 3602

36020 3611610

361111217
36216 363512

364310 36512

3654922 36625

36723 36821

369510 370610

370232425

372112 373116

37541937623
37656891416
376 1620225
3781 37911117
38016 381414

3811925 38256

382813 38324

384111924

8538101314
3852021 38620

3862224 8715

38721 388126
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388813141415 six-month22318 3616 387143891 39541825

38819 389725 sizable 24622 Southern 36713 39818 40524 39611 39839

3908910 39417 size 34924 3809 Southwest 21436 40612 4143616 39925 4001023

3942425 39613 sizes 3565 37921 362117 39615 4188 4068

3961521 40424 slag 38320 spatial 2851824 staffs 36422 statements 27321

4054 4061 4076 Slick38915 speak4O622 36920 3753 3956131624

408925 409921 slide 3892224 speaking 23517 stage 23110 2954 4114

40924410513 3907 32520 29512131620 states 27111 2794

410162124 slides 21413 speaks 2838 2889 29691021 2973 2831 3455

41117181921 38914 29623 29717 2976298614 40919

4112441225 sloughing 2423 30922 36810 341711 station 315811

41319192021 small 2399 24916 4192 42622 staged 23222 2335 32557 32811

41321222222 3904 special 35312 stages 231810 33021 42116

4132324 4201 smaller 3783 3795 species 23619 29712 stations 28618

42312 smelter 38320 2515 252910 staging 2331213 2874 288126

sites 2336 24619 soil 26612 3464 3071919 3391 24722 2894 2913 3181

2567 26017 sole 340222 3718 specific 2735 stand 24313 31859161824

2635917 26410 solely 2724 38410 39366 standard 2401 32012 32214

2642425 2657 solid 2969 41425 4201 34419 32321 3244

26513 26811 solution28422 42312 42418 standards26l5 3251115 3275

27214 28621 somewhat 35412 specifically 23211 35111 35923 328823 32912

311831314 36024 27124 38024 33062233118

31416 32220 Sons 37713 41323 specified 3299 stands.22219 33122 3322

3271921 33511 sophisticated spectrum 24524 Star2ll18 21524 3331214 33612

34241922 38617 speculate23324 391710 392118 3361819 36416
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081559
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081601
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081614
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081620

081623

081633

081634
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08 1639

08 1643

081645

081649

081650

081652

081653

081654

08 16 56

08 16 59

THE VIDEOGRARHER Good morning The time on

the record is 815 a.m Todays date is March 3rd

2011

My name is Abel Sibrel with Peterson Reporting

Video Litigation Services The court reporter today is

Anne Zarkos of Peterson Reporting located at

530 Street Suite 350 San Diego California 92101

This begins the videotaped deposition of

David Barker Volume testifying in the matter of

In Re Tentative Cleanup and Abatement Order

No R9-2011-0001 taken at 600 West Broadway Suite 1800

San Diego

Will counsel please identify yourselves and

state whom you represent

MS WITKOWSKI Jill Witkowski on behalf of

San Diego CoastKeeper and Environmental Health Coalition

MR RICHARDSON Kelly Richardson with Latham

Watkins for NASSCO

MR WATERMAN Ryan Waterman Latham Watkins

for NASSCO

MR BENSHOOF Ward Benshoof Aiston Bird for

SDGE

MR DART Matt Dart DLA Piper for

BAR Systems

MR BROWN Bill Brown Brown Winters for
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Port of San Diego

MS FITZGERALD Leslie Fitzgerald also for

Port of San Diego

MS PERSSON Kara Persson Gordon Rees for

the City of San Diego

MR CABRIGAN Cris Carrigan for the San Diego

Water Board and for the witness Mr Barker

TBE VIDEOGRAPHER Thank you The court

reporter will now swear iii the witness

DAVID BARKER

having first been duly sworn testified as follows

FURTHER EXAMINATION

BY MS WITKOWSKI

Morning Mr Barker

Good morning

Yesterday we were talking about Finding 31 the

economic feasibility considerations

Yes

And Appendix 31

Right

have for you for your convenience printed

out copies of

Okay
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081701

081702

08 17 02

081703

0817 05

08 17 07

081708

081712

081712

081714

081714

081714

081714

081724

081724

081725

08 17 27

08 1727

081730

08 17 33

08 17 33

081736

081736

08 17 37

081738

438



11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

081739

081742

081743

08 1746

08 1751

081751

081756

081758

081800

081803

081806

081807

081816

081821

081828

081837

081842

081847

081850

081855

081857

081901

081904

0819 08

081917

-- both the findings and the appendix

Okay Thank you

At the end of yesterday you had referred to

believe this chart here A31-2

Yes

With reference to the complete ranking of all of

the polygons is that correct

The complete ranking for the purposes of the

economic analysis yes

10 Was there different ranking for another

purpose

If -- when the remediation footprint was

designed or excuse me the description of that which

think is in Sections 33 and 34 if you review those

youll see other criteria for ranking polygons the

and for showing that the most polluted are what refer

to as polygons where the site was subdivided into

different areas

In 32 and 33 theres theres other criteria

for showing that the dredge footprint was -- was

capturing all the contaminated -- the most heavily

contaminated sites

And then in the economic analysis chapter the

ranking was was done to rank the polygons in in

terms of their potential to cause biologic effects from
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081927

081935

081938

081946

081950

081954

081958

082000

082004

082007

082009

082012

08 2013

082015

082016

082025

082027

082028

082028

082031

08 2033

082034

082041

082046

082053
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the most heavily contairtinated polygons down to the least

And there was reason for that so that you could

correlate that with the associated reduction in exposure

that would result from cleaning up different groups of

polygons

Lets look through Table A31-2

Okay

If youll look looks to me like if you flip to

the second page of that --

Okay

-- it ranks from to 66 is that correct

Yes

So are there 66 polygons

Yes

If we flip back to the page 31-2 --

312

-- of the DTR

Okay

The first sentence refers to 65 shipyard

sediment stations

Okay

Is there -- can you explain the inconsistency

think one -- one of the possibilities is that

there was station over in the Chollas Creek channel

referred to as NA22 that was removed from consideration
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for inclusion in the zernedial footprint and the economic 082103

analysis because the -- its explained in the DTR 082109

decision was made to address remediation at 082115

that area as part of the believe the Mouth of Chollas 082118

Creek ThDL another remediation project thats underway 082124

at the board 082130

So this economic feasibility analysis is for the 082131

entire site except for NA22 082134

Im pretty certain thats the case Let me just 082140

10 check the column to see if my memory is correct Im 082142

11 just scanning it for NA22 Oops see NA22 Let me -- 082146

12 let me refer to the station thats over in Chollas Creek 082203

13 channel want to make sure that Ive got the right 082207

14 station in mind think do 082210

15 Lets see Thirty-two Yeah That is the 082232

16 Chollas Creek channel So at least for right now 082245

17 cant think of the -- it could be discrepancy there 082249

18 or -- Ill have to examine later 082255

19 Okay Lets look back at Table A31-2 and 082259

20 start 082303

21 Okay 082305

22 Id like to start asking you some questions 082305

23 about the column headings -- 082307

24 Yes 082308

25 -- so that can understand what the chart 082308
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082310

082311

08 2313

082317

082322

08 2328

082337

082340

082343

082344

082348

08 2351

082400

08 24 05

0824

082412

082416

08 24 17

082418

082420

082422

08 24 28

082430

082437

082445

means

Sure

The third column reads Total Area and then

in paren 9-11-10 What does that signify

Okay Total Area 9-11-10 it could be the date

that the data in -- when -- when that column was

tabulated there

Could there have been multiple tabulations of

data

10 In yes Im sure there were

11 And where did that data come from

12 The data came from -- the board requested that

13 information from the responsible parties that are named

14 in the draft order And it came from the consultants on

15 one of the parties

16 The next column reads Dredging Area-Inside

17 SF

Yes

What does that signify

SF

The whole Dredging Area-Inside

This is the -- couple of the parties were

trying believe to track what portion of an area was

inside their leasehold and what was outside And so

thats -- so inside would refer to inside the leasehold
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20
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22

23

24

25

for wherever the station is located

And its probably -- believe its -- when

say leaseholds its probably the NASSCO and

Southwest Marine leaseholds And so that would be the

area that was within the leasehold And -- and outside

as as said would be outside

From the Regional Boards perspective from the

staffs perspective is there difference in in the

cleanup or how it would proceed if something was inside

or outside

Its just information Thats all

The next column Id like to ask about is the

Depth To Clean column

Yes Uh-huh

Where do those numbers come from

As part of the -- the assessment of the site

there were various core samples collected to track the

depth of contamination And in the remedial footprint

under the remediation strategy any of the polygon areas

included within that would -- the goal of the remediation

would be to clean those up to or below background levels

And so this depth is projection on how -- how much

material would be removed from particular polygon to

get to that level

Do you recall how deep each of the cores were

082451

082453

082459

082502

082505

082511

082514

08 25 17

082521

082524

082525

08 25 32

0825 34

082536

O82539

082541

082550

082554

082601

082611

082616

082624

082632

082635

082638
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Not off the top of my head That information is 082645

in -- in the DTR would -- would have to look it up 082648

So if something says Depth To Clean SUR what 082652

does that mean 082656

Depth to -- which -- 082657

Look -- Polygon SW-13 which is No 082704

SW13 No Okay 082709

Depth to clean SUR 082713

Depth to clean Im -- right -- right now Im 082716

10 not sure what the STJR means there It may mean that 082719

11 it -- that the depth that background levels were -- the 082725

12 core samples indicated background levels were would be 082732

13 obtained immediately below the surface 082737

14 Are you familiar with dredging capabilities of 082743

15 how deep first surficial pass would -- would be 082749

16 Yes 082755

17 So would that be say the first foot within 082756

18 the first foot if it say -- if it would be surficial 08 27 59

19 Well if you look over in the in -- in next 082802

20 column there its -- it was assuming that there would be 082803

21 dredging depth of feet there So it would just -- 082808

22 Good actually had some -- some questions 082815

23 about that Q82816

24 Okay
082818

25 Look at -- Ill be pointing to lines 14 15 and 082819
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dredging

SUR and

have --

082824

082828

082832

082833

082834

082838

082842

082845

082846

0828 47

0828 48

082849

082851

082853

082859

082903

082906

082912

082913

082917

082922

082928

082928

082928

082931
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then 21 where we have few different examples of depth

to clean says SUR and then we have different dredging

depths

Okay

So on 14 depth to clean is SUR and the

depth is five Then for 15 depth to clean is

the dredging depth is three And for 21 we

Yeah I--I--I--

We have seven

Isee

Can you explain to me why that is

Not right now cannot

Do you know who could

Yes We we could its possible theres

footnote to this table Rather lhan me sitting here

guessing we we could we could look for that and

see

Part of my concern is that if -- if SUR meant

surficial it would be big variance to me dredging

feet versus feet when youre talking over an entire

area --

Right

-- of the polygon Do you see that

Yes
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Do you agree that if all the SURs were feet

versus feet that could make difference in the total

combined --

Oh yes

-- volume

Right yes

thich then could have difference in the total

price of the dredging

Right yes

Okay The next column Id like to talk about is

the Volume Per Polygon Inside and Outside Does that

correlate similarly as to the dredging area inside and

outside

Yes it does

Okay

And the -- the best way actually to review

this table is -- is to review the native spreadsheet that

has the equations over each each column Its

actually brought my laptop here today in case we got

into that

Is that in the administrative record

The -- the this table is And the board has

the electronic file that this table is based on So

assume thats part of the record yes

Yeah My problem was when went to click to

082932

082935

082938

082938

082939

082939

082939

082943

082944

082946

082949

082952

082955

082956

082958

082959

0830 02

083009

083016

083020

083021

08 3027

083032

083038

083040
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083042

083046

083048

083048

083049

083050

0830 52

083053

083054

0830 57

083059

083102

08 31 03

0831 04

083105

083106

083108

083112

083113

083113

083114

083116

083119

083119

08 3123

the supplemental administrative record to find that the

table didnt have the formulas in it --

Right

-- to look into that

Yeah

So it made it hard to -- to track where you got

the numbers from

Yes can see that

Do you think it would be possible to add those

formulas into the administrative record

-- would have to consult with --

MR CARRIGAN Theyll be in

THE WITNESS -- counsel

MS WITKOWSKI Great Thanks.

THE WITNESS Id have no objection

MR CARRIGAN Im surprised theyre not in

And would suspect they may be in But if theyre not

in they will be added

MS WITKOWSKI Thank you

BY MS WITKOWSKI

The final column have to ask about is this

Cumulative Shoreline Protection column

Okay

What does that mean

think that that column is referring to the --
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083129

083140

083146

083149

083154

083158

083159

08 32 00

083201

0832 03

083405

083408

083409

083411

083413

083416

083419

083420

083422

083426

083431

0834 33

083433

0834

083438
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the area of the shoreline that would -- no think

know what it means But rather than guessing at all the

equations for this would like to look at the native

file and answer your question guess could do

that on the Internet But yeah

CARRIGAN Can we go off the record

MS WITKOWSKI Sure

THE VIDEOGRAPHER Off the record Time is

831 a.m

recess was taken

THE VIDEOGRAPHER Back on the record Time is

834 a.m

MR CABRIGAN So Counsel the file which

suspect is in the administrative record but if not will

be added Ill have it distributed to all counsel today

at the first break so that you can take chance to

review it

If you want to ask Mr Barker questions about

this hell respond to the best of his recollection today

at the deposition And then well provide the SAR number

or the copy of the document

MS WITKOWSKI Great

MR CARRIGAN It does believe have to be in

an electronic format because of the way the document is

created And thats why the printout in this appendix
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does riot contain the top part so with the formulas

MS WITKOWSKI Thank you appreciate that

MR CARRIGAN All right

THE WITNESS Yeah The -- and as recall

when in the one of the factors that was analyzed in

the dredging of the area was the need to shore up the

shore structures where the bay meets the land and around

dock areas with rock material And so this -- this

column here would refer to the tons of rocks that would

be brought into the site to -- for structural stability

reasons

BY MS WITKOWSKI

And that would be part of the cleanup as well

Yes And so the cost of that would be factored

in And so this last column is simply -- actually now

that Im saying this can see if you look look over

in lets see the seventh column from the left

youll see Rock Protection in Tons And then if you

then go to the last column youll -- youll see 1453

there And so its just its just cumulative column

adding up the totals

If understand this chart right the numbers at

the far right in the green are calculations based on the

numbers from the left

Thats correct yes
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083442
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083625

083628

08 36 31

083638

083650

083656

08 37 02

08 37 05

08 37 08

083709

083713

08 37 17

083728

0837 40

083745

08 37 53

08 3800

083804

083811

083818

083825

083828

083833

0838 43

083901

And all the numbers on the left did they come

from the dischargers

Yes yes Plus and these some of the

this this material was you know based on information

in the DTR But yeah yeah the dischargers told us how

big the different polygons were that kind of thing

also see on this chart that looks like every

sixth polygon is highlighte4 in yellow

Uh-huh

Do you know why that is

It -- it gets back to how the economic analysis

was was done It was actually theres chart

thats in the DTR in the -- that plots percent of

exposure reduction versus the remediation dollars that

would be spent to obtain that reduction

And the analysis was done in increments of of

six polygon areas at time And so this yellow color is

just showing -- would correlate to that first -- the --

in the first column where you see Rank there that

corresponds to the first blue rectangle on in

Figure 31-1

Why was it six at time

It was just done to -- to show the -- the

gradual increase in in cost to obtain cleanup levels

and what what the resulting percent reduction was
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And its showing that when the -- the most contaminated

areas are remediated theres bigger percent reduction

with that And then as you go down the list where the --

the amount of contamination within polygon is

decreasing before remediation its showing that the cost

of dredging is the same But the -- the percent exposure

reduction you get from -- from remediating polygons that

have less contamination Theresa less of percent

reduction

Was there any particular reason that six was

chosen instead of say five or seven

-- think six is just -- is just an

assumption that we made to do that Could be five

Could have been done in different increments We chose

six

Lets look at Table A31-l which is on the

second page of appendix -- Section 31 Should be on the

back of that

Yeah Okay

In the first column of the top table we have

here it says Construction Seasons Reqiired in the

left-hand column

Yes

What does that signify

That is the dredging periods that are involved

083904

083910

083918

083923

083928

083933

083939

083948

083951

083953

083955

083958

084001

084006

084009

084011

084015

084020

084022

084026

084032

084035

084036

084038

084040
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The there is season when dredging can be conducted

And so its saying to get to these post remedial SWAC

numbers here you know how many dredging seasons would

be involved and -- okay

How long is the dredging season

It refers to the Least Tern nesting season where

potentially dredging cannot be conducted And Im just

trying to remember where in the DTR -- its discussed

somewhere in there And Im just guess remembering

the window as being somewhere in the March to September

time period when potentially dredging could not be

conducted

believe you said yesterday that there may not

be Least Terns nesting at the shipyard site is that

correct

Yes -- consulted with U.S Fish and

Wildlife just to find out what their thinking was

And -- and they indicated some pretty open-minded

thinking about that was assuming it was almost like

regulation but found that thats not necessarily the

case

If there werent Least Terns nesting at the

shipyard site could the construction season be longer

MR CARRIGAN Calls for legal conclusion

THE WITNESS would say if Least Tern nesting
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084051

084056

084105

084110

084116

084122

084129

084137

084142

084144

084153

084157

084200

084203

084208

084208

084210

084216

084223

084226

084230

084231

084234

084238

084243
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084246

084251

084304

084313

084316

084320

084325

084330

084335

084338

084343

084346

084351

084355

08 4356

084403

084408

0844 13

084419

084420

084423

084429

084433

084433

08 4441

is not an obstacle there are other considerations

involved in for example the amount of area that would

be needed to stage the dredge spoil storage or just the

temporary stockpiling and dewatering of it That might

be limitation

The -- lot of this activity is -- would be

conducted in front of two active shipyards with the need

to have ship movements in and out of them And so

theres need to let that business continue while the

dredging takes place So in orchestrating all of this

that may dictate certain periods when it could be

conducted and others not

How much dredging can be done in construction

season

NR CARRIGN Lacks foundation

THE WITNESS -- cant answer that with any

precision guess it would depend on how how many

barges are out there dredging the material You could

get lot done

BY MS WITKOWSKI

Do you know if the limitation would be by volume

or total area that needs to be cleaned up

MR CABRIGAN Vague Overbroad Lacks

24 foundation

25 THE WITNESS No Ive -- Ive not -- Ive not
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looked at how much you know an upper limit on how

how much material could be dredged over given period of

time Yeah

BY MS WITKOWSKI

Back to the Construction Seasons Required

column as look down the column see that it lists

one two and then two again

Uh-huh

Can you explain to me why that is

10 Just that those levels could be obtained in the

11 second construction season

12 Okay And then as skip down notice theres

13 not seven or nine or 11 or 13

14 Yeah

15 Whats the reason for that

16 -- cant tell you right now Okay Yeah

17 For the construction seasons required under

18 No what does that -- what does that signify

19 Back to your previous question youre asking

20 why there not an 11 or 14 think the numbers there

21 just correlate that in order to obtain the SWAC

22 postremedial numbers that are in the area colored in

23 yellow that it would take 12 seasons to do that to

24 obtain that And it could not be obtained in 11 but it

25 would be 12 and -- and so on for the 14

084442

084452

084455

084457

084.459

084501

084507

084509

084510

084513

08 4517

084520

084523

084528

084529

084530

084541

084544

084551

084555

08 46 01

08 46 06

084611

084616

084620
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So for the construction seasons required under

the first season how much how much dredging is

happening in that first construction season

Well then think if you look over in the

cumulative column well let me let me make this

observation is theres missing part of this table that

would answer that question directly that is in the native

file but did not make it into the PDF display And that

needs to be corrected

was wondering it seemed like there was

piece missing was trying to --

Yes

-- figure this out

Yes Yeah There was and its critical

bit of information It kind of -- its right to the

right and it gives the -- the -- the costs of

remediation and the volumes involved by construction

season And it helps to make sense of the whole chart

So its crucial table noticed that the other day

that it seemed to be missing went back to the native

file and sure enough there it is So that was an

oversight

So does this first construction season correlate

to the first six polygons or not necessarily

-- with -- yeah To answer that would need

084628

0846 31

084635

084637

084641

08 46 48

08 46 56

084701

084708

084710

084713

084714

084714

084715

084718

084720

0847 25

084730

084735

08 4740

084743

084746

084747

084750

084755
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084758

084802

084809

08 12

084816

084817

084817

084817

084818

084819

084823

084823

084825

084825

084826

084833

084842

084853

084903

084905

084909

084914

084922

084928

08 49 32

the rest of the table there to look -- think -- Im

not sure that it does But as say thats the

information would need to answer your question

Okay Moving on to the SWAC --

Yeah

-- segment --

Yeah

-- of the table

Yeah

And then starting with the PCB column

Yeah

see the number 249

Yes

What does that mean

Okay From post-remedial -- okay Again

this number SWAC stands for surface weighted average

concentration And in the -- in the first six polygons

when those are remediated those are remediated to

background levels or below

And so this SWAC this is site-wide average

concentration is calculated with the assumption that

those polygons are are are at background or below

And then the resulting calculation is 249 And so as you

rexaediate more and more polygons where more of them get

to background levels the sitewide average concentration
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So this whole SWAC all these numbers in yellow

are assuming that each time polygon is cleaned its

cleaned to background or below

Yes Right yeah yeah

Then moving over to the exposure reduction

Uh-huh

see percentages there

Yes

What does that mean

Okay Now if you -- let me go to the DTR

Yeah Page 31-2 And if you see the equations in bold

there that okay Yeah Yeah These exposure

percent reductions is -- is the -- is the result of this

equatIon that says percent exposure reduction and gives

the -- how thats calculated And its relative to the

percent exposure reduction relative to background

So as you clean more polygons youll get

greater percentage

Yes

have question about that If you look at

the Mercury column

Okay

As you look down the column from the top it

starts at 19.4 and increases to 115 percent 122 126

08 49 38

084939

084945

08 4948

084951

084954

084956

084956

084959

084959

085000

085015

085028

085039

085043

085048

0850 52

085056

085100

085101

085102

085105

085108

085109

0851 11
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085120

085121

085123

085126

085127

085132

085137

085141

085145

085151

085156

085202

085205

085212

0852 15

085223

085228

085234

085239

085241

085246

085248

085252

085259

085309

Uh-huh

And then for Construction Season 12 it goes

down to 117.8

Hmm

How do you explain that

Well the greater than hundred percent reduction

might mean that those areas are being since its

relative to background it probably means the remediation

is is resulting in below background levels there

So from Construction Season 10 to 12 where it

pollution actually increases from 126 percent to 117 it

looks to me like its the cleanup is somehow making it

more contaminated

think in the -- basically the results of the

site-wide -- just the mathematics of the -- of the -- the

concentrations are different in the polygons And then

the apparent reduction obtained might yield different

results when that is averaged over the whole site

So its not saying that between Construction

Season 10 and Construction Season 12 sidewide its

getting more polluted from mercury

No Its just saying that overall -- overall on

site average basis overall at that point thats what

the percent reduction was calculated at And again

nice way to view all this is to have the native files
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where you can follow the equations and see the logic of

the numbers

So there would be similar explanation then

in the Copper column between Construction Season 12 and

Construction Season 14 that it somehow increases

exposure reduction from 112 to 101

Or decreases

Exposure

Yeah

10 So youll

11 Yeah

12 Youd be -- is it fair to say that for mercury

13 youd be better off in stopping at Construction Season 10

14 than going to Construction Season 12

15 From sitewide average basis it would seem to

16 indicate that yes Again as the -- the numbers and the

17 chemistry is changing between the polygons

18 So this -- just to be -- be clear in my head

19 Because Im having little problem with how these

20 numbers are switching around and how it can work from

21 averages would assume that as you clean each polygon

22 youre removing some amount of mercury And that if you

23 clean the whole site to background you would be at

24 hundred percent or if you cleaned it greater than

25 background it would be more than hundred percent
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08532

085322

085326

085330

08 53 35

085337

085337

085338

085339

085340

085343

085347

0854 00

085403

085417

085422

085426

085429

085432

0854 38

085441

085445

085447
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085450

085450

085451

085451

085455

085456

085457

085459

08 54 59

085502

0855 05

0855 07

0855 12

085518

08 55 22

085530

085533

085535

085535

085537

085539

085549

085554

08 5604

Uh-huh

Right

Yeah

So Construction Season 10 were more than

hundred percent clean

Yeah

Averaged over the entire site

Yeah

youre at 126 percent how do you go back to

102 percent at Construction Season 14

Yeah To really answer your questions

myself need to see the equations for this column here

how how these if these numbers are cumulative or if

theyre just reflecting particular dredging season like

in so yeah

Lets talk about the Average column under

Exposure Reduction

Okay

What does that column signify

Average think that would be the average

reduction of of each each exposure reduction Its

the average across all of the constituents PCB mercury

copper TBT HPAH5

see that in Construction Season 10 --
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Okay

we have an average that goes to 101 percent

Uh-huh

Why doesnt the cleanup stop there if youre

averaged hundred percent clean

-- would just go back to my original

statement as in order to answer your question need to

see the native file with the equations there to answer it

precisely Im just guessing otherwise

Okay And as we look down the Average column

in Construction Season 12 we get to 104 percent

Uh-huh

And then Construction Season 14 it dips back to

hundred percent

Uh-huh

Whats the explanation for that

Same -- same thing -- just need to look at

the equations that are computing the results in that

cell And then could answer your question

Okay Let move down to the -- the plot

data --

Okay

chart The first column we have is

Incremental Exposure And we have 30.2 percent

Uh-huh

085606

085606

085609

085610

085616

085627

085632

085636

085642

085646

085652

085655

08 5656

085659

085659

085700

08 5702

085705

085709

085713

085715

085716

085716

0857 18

085724
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Okay

is

native

Table A31-l

085725

085726

085755

085834

085839

on 085843

085846

085849

085849

085855

085858

085920

085926

085930

085934

085938

085940

085942

085945

085949

085952

085955

090015

090017

0900

Where where does that number come from

The incremental exposure Let me look at this

Its -- the 12.4 percent understand what that

-- again Id have to look at the spreadsheet

file there to see

see another -- if we go up to the top table

Okay

see an Average column under the first

second construction season that theres 30.2 percent

Is is that where the number comes from

Incremental exposure It could be yes

So is there but youre not sure

No No Again think it would be

straightforward with the equations there to to answer

these questions right

can come back to these questions after Ive

had chance to look at them and youve had chance to

look at these supporting equations But lets go forward

with some more questions about this plot data chart

Okay Excuse me just second just want to

make sure the text doesnt explain this here Okay

The next column in the plot data chart is

Incremental Cost

Yes
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And for the first line we have 24.3 million 090021

tlhhuh 090026

Where does that number come from 090027

The -- any of the cost data we obtained from the 090029

responsible parties The cost of dredging that -- hang 090040

on second Let me just see this Yeah The -- the 090054

cost of cleaning up the you know again series of 090110

six polygons yeah That -- the cost data to complete 090114

that was obtained from the responsible parties yes 090123

10 Where is that -- that underlying data 090127

11 There is -- over in Section 33 there is -- 090131

12 excuse me The okay Yeah Back excuse me 090145

13 In -- in Chapter 32 theres some -- some cost 090152

14 data in the appendices there that are related to the cost 090155

15 of the cleanup And thatts one source And then the 090159

16 missing part of this spreadsheet has that infotination 090205

17 Would it have like the -- each of the 09 0210

18 assumptions used to come up with these numbers 090213

19 No It wasnt that detailed But -- but it -- 090216

20 it had the -- the dollar figures associated 090220

21 Where could find all of the assumptions that 090226

22 went into creating this 24 point -- 090228

23 You could look in -- in 33 -- or excuse me 090232

24 Section 32 the cost data in there 090240

25 Does that -- is that cost data limited just to 090242

Peterson Reporting Video Litigation Services

463



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

090245

090249

09 02 52

090257

090304

090307

090311

090315

090317

090319

090324

090338

090338

0903 43

090345

090345

090347

090348

090401

090406

090414

090421

090426

090429

090432

the cost of cleaning up the remedial footprint

On that sheet didnt look that over in too

much detail myself It looked like it had some -- unit

cost data that could be used to predict costs from

dredging so many cubic yards that could be used to derive

these estimates here

have -- some information that might be what

you ire referring to

Okay

This is SAR 384578 which Id like to mark as

Exhibit 1235

Exhibit 1235 was marked

BY MS WITKOWSKI

Is this what you were referring to

Yes

Okay What -- what is this that were -- Im

looking at right now

These are the bases for assumptions made for

providing the cost estimate for the -- the cleanup of the

site Let me just see here And if you look on the --

the reverse where it comes up to $58100000 that was

the estimated cost for the -- the selected dredge

footprint yes

Were these numbers then in turn used to create

the economic feasibility analysis

Peterson Reporting Video Litigation Services

464



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

090435

090439

090441

090447

090456

090507

090508

090509

090510

090518

090522

090528

090532

090535

090537

090549

090553

090556

090600

090602

090606

090613

09 06 16

09 06 19

09 0622

Yes mean theres unit cost factors in here

that could -- would be applied to that yes

So give me an example of one of those

Oh lets see here Yeah Over in one two

three -- Column

The column that says Unit Cost

Yes

Okay

And just go down like dredging surface

$120 per cubic yard

So to get this 24.3 million number you took

some amount of cubic yards that were going to be dredged

and multiplied it by this 120

Yes That would be one -- one method of -- of

getting there Those costs in the economic analysis it

was costs other than dredging that was included in there

But thats how you would do that

What additional costs were included

Well like the -- the placement of the quarry

rock was in there Theres unit cost associated with

that as well

see that some of these on this chart for

example the design and permitting area the probable

quantity is only one and the unit is lump sum

Okay
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So this -- am correct in assuming that that 090623

would mean that if you dredged even one polygon that 090626

this would be number that would have to apply 090631

Well -- lets what -- 090644

MR CARRIGAN Incomplete hypothetical 090645

THE WITNESS What -- what section are we in 090647

BY MS WITKOWSKI 090648

Under the design and permitting 090649

Okay Yeah 090651

10 So we have lump sum 090652

11 Okay Yeah Yeah For example to -- if you 090653

12 were to go out and dredge one polygon that would trigger 090657

13 the need to obtain 401 Water Quality Certification 090704

14 Army Corps Engineers permit demonstrate conformance 090709

15 with CEQA et cetera And there would be cost 090715

16 associated with that 090718

17 So those would be fixed cost for -- 090720

18 Yes 090722

19 -- any dredging 090722

20 Do you have those fixed costs listed anywhere 090724

21 MR CARRIGAN Besides on this chart 090727

22 MS WITKOWSKI For the econonic feasibility 090730

23 analysis
090731

24 THE WITNESS think this -- this is the chart 090732

25 that has the fix -- fixed costs -- could look at 090736
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090741

090753

090806

090826

090850

090900

090907

090910

090912

090915

090917

090919

090920

09 09 20

090920

090923

09 0935

0909 42

090947

090955

090958

09 10 03

091008

0910
99

091010

the -- lets see This came out of 32 just want to

see if theres anything else in 32 any other cost data

Lets see

Okay Eight page 66 Yeah Okay dont

see any other source of information

How were these fixed costs apportioned when

figuring out this incremental cost number

How were they apportioned

Were they all front-loaded

Oh front-loaded

Or were they split up among the construction

seasons

MR CARRIGAN Vague

BY MS WITKOWSKI

Or or were they considered in some other way

They -- they -- they were -- yeah They were

factored in for the cost to obtain cleanup to that

particular level Now cant tell you right now

exactly how they were apportioned but they were

In other words if youre asking was all of

this -- was all of the permitting and design included

just in Season with the -- and then not repeated for

the other seasons

Right

Yeah cant tell you exactly how that got
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proportioned in there other than it was -- was included 091012

Yeah 091016

Would you be able to tell me after looking at 091016

the supporting -- the native files 091019

Yeah might be able to tell you with more 091025

precision yes 091027

Who is Anchor QEA 091032

The -- this is one of the consultants for one of 091035

the responsible parties 091044

10 Were these the only cost estimates you received 091046

11 Yes yes 091050

12 Did you receive cost estimates from Anchor QEA 091055

13 prior to July 2010 091102

14 There were refinements of different numbers that 091105

15 we saw And so the answer to that is yes 091108

16 Do you know if those are in the record 091117

17 The -- like as spreadsheet was refined the 091132

18 previous drafts of the spreadsheet for while we would 091139

19 stockpile them But in the end believe they were 091145

20 deleted when they -- as we got to what we and the parties 091151

21 agreed would be the final tabulation yeah 091157

22 Was there reason you only used cost estimates 091204

23 from Anchor 091207

24 Typically in -- when the board gets into 091209

25 economic considerations sometimes the board develops its 091215
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own cost figures And then other times the board 091220

requests the -- that information from the parties that 091227

are -- are designing the remedial alternative The board 091233

cannot dictate the alternative 091240

So we -- in addition to designing remedial 091242

proposal we we will ask Tell us how much scope 091250

out the costs for implementing this And so its 091258

typical that we would request it from responsible 091303

parties Well look at it and then we will circulate it 091307

for review to all the interested parties and then focus 091311

on comments that come in that are asking about particular 091317

aspects of it 091320

Do you happen to know as far as contractors go 091322

if these numbers are high or low or middle of the road 091326

When 091330

091333

091334

091338

091340

091344

091345

091348

091351

0913 54

09 13 58

MR CARRIGAN want to caution you David

that to the extent that these questions are asking you to

disclose communications that were made to you in

mediation that youre not to speak to them Okay

THE WITNESS Okay

MR CARRIGAN So that cannot be part of your

answer And the questions are broadly worded so that

they are asking on their face for that information Im

instructing you not to give an answer that provides

communications that were given to us in mediation
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Do you understand

THE WITNESS Yes

MR CARRIGAN Okay Thank you

THE WITNESS Okay

BY MS WITKOWSKI

So my question again is do you happen to know

if these as far as dredging contractors go are high or

low or middleoftheroad numbers

We looked at the information ourselves felt the

numbers were reasonable We didnt do lot of

comparisons with other remediation projects Theres not

too many remed.iation projects like this we can compare it

to So the -- the costs that were listed in the line

items appeared to be reasonable estimates to us in that

we we on the face of it we had no reason to

question them

see that these numbers appear all to be

assuming that the remediation is-- method is dredging

is that correct

Yes

Was there any analysis of what the costs would

be if we used confined aquatic disposal instead of

dredging

Oh

MR CABRIGAN Vague
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0914 01

091401

091402

0914 03

091404

091409

091413

091427

091430

091436

091441

091445

09 14

091459

091503

091510

091516

091519

091520

091521

091523

091529

091529

091530
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19

20

21

22

23

24

25

costs of

091534

091547

091557

091604

091614

09 1623

091634

09 16 38

091642

09 16 48

091656

091704

091710

09 1716

.091724

091731

091734

091740

091742

091746

091747

091748

091752

091755

09 17 55
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THE WITNESS The -- there was an interest in

trying to have as complete product as possible when the

board -- when -- when the board conducted its public

hearings to set the cleanup level and get cleanup

underway And so in crafting the order and working with

the parties we tried to press the envelope as much as

possible to get not only the technical information and

complete that as to what the appropriate cleanup levels

were but also to get into what might be the most likely

10 remedial alternative to be implemented at the site

11 And and then for some of the reasons

12 mentioned yesterday we the cleanup team was not

13 looking on natural recovery as favorable alternative

14 Confined aquatic disposal is option The board doesnt

15 have the authority to order that option And so were

16 trying to kind of come up with an order that the parties

17 would likely implement And this is what we caine up

18 with

The economic feasibility analysis incremental

cost numbers

Uh-huh

Those are dredging numbers Those are based on

dredging is that correct

Theyre --

MR CABRIGN Document -- hold on Document
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speaks for itself Go ahead

THE WITNESS They are the costs in order -- all

of the costs associated with meeting the -- obtaining

the -- this post-rexned.ial SWAC for each of the -- thats

associated with -- in that chart with each of the six

polygons

BY MS WITKOWSKI

And the assumptions that were used that there

would be some fixed costs such as permitting CEQA

review that would happen regardless of the remedial

option chosen and then some variable costs such as

dredging that could vary whether you chose remedial

action of dredging or confined aquatic disposal

Yeah

MR CARRIGAN Vague

THE WITNESS Okay

MR CARRIGAN Those arent the remedial

options The confined aquatic disposal facility theres

dredging for that So just want to clarify that --

just want to clarify that Thats the purpose of my

objection So go ahead Sorry Ask your question

BY MS WITKOWSKI

So this assumed dredging removal dewatering

variables that Im not sure what they are because theyre

not listed here

091758

091801

091803

091810

091817

091823

091824

091825

091828

091833

091836

091840

091843

091848

091849

091850

091851

091852

09 18 58

091903

091906

091909

09 19 09

091914

091917
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Yes

The reason Im asking what went into these

calculations is because cant find it anywhere

Yes

Okay

Yeah This is all associatedwith implementing

the remedial alternative as its described in in the

DTR And the cost of using that method to obtain

increasingly more stringent levels as is attempted to

show in that chart there

If the responsible parties chose different

alternative to complying with the Cleanup and Abatement

Order than dredging dewatering and removal could the

incremental costs of achieving the SWACs be different

than what youve laid out in Appendix 31

MR CARRIGAN Incomplete hypothetical Go

ahead

THE WITNESS One -- you know one technique

involves stockpiling material and -- and transporting it

for offsite disposal And theres costs associated with

that If another method is chosen there would be costs

associated with that

guess its hypothetically speaking it --

from pure economics viewpoint it it might be

cheaper to do one alternative versus another That
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09 19 18

091920

091923

09 19 25

09 19 26

09 19 27

091935

091938

09 1944

09 1950

091954

091957

092000
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092012

092015

092018

092023

092025

092032

092038

092044

092045

092048

092053
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actually is part of the purpose of the CEQA -- CEQA 092102

document thats under development is to get at analyzing 092108

environmental impacts from various alternatives 092114

BY MS WITKOWSKI 092118

Are you familiar with the term sensitivity 092121

analysis 092123

Sensitivity analysis Ive heard it used in 092125

different contexts 092128

Are you familiar with how its used in economic 092129

10 analysis 092131

11 Not -- not in detail no 092132

12 Have you heard it used generally Would you 092144

13 know purpose of sensitivity analysis 092148

14 Kind of to bracket the assumptions to show 092152

15 the -- the region of certainty within calculation yes 092159

16 My understanding of it is that helps identify 092205

17 the areas where if you change variable -- 092210

18 Yes 092211

19 -- it leads to the greatest -- 092212

20 Yes 092217

21 -- change in results 092217

22 Yes right 092218

23 Did you-do any sign of sensitivity analysis in 09 22 19

24 your economic feasibility analysis 092222

25 Not on this no 092225
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One more question before we kind of switch gears

and maybe -- maybe take break

Is the analysis if understand correctly

the construction -- the information in Table A31-1 was

derived by going down the chart in A31-2 in six polygon

increments

Uh-huh

Which is where you would come up with your

construction seasons required

Right

And that this information basically then led

into your incremental exposure and your incremental cost

How did you decide on an exposure reduction for

10 million

Its -- its just way of characterizing

exposure reduction per -- per $10 million spent And it

seemed an appropriate way to do that for project where

the remediation costs to say cleanup to background

might be close to $200 million Sb it -- that was its

purpose

Would you agree with my characterization that of

the polygons in the shipyard site it can vary widely in

their size We have some that are relatively small and

some that are relatively large

Yes

092235

092238

092240

092246

092255

092304

092306

092307

092309

092310

092311

092317

092325

092328

092333

092341

092345

092350

092357

092409

092410

092413

092420

0924 23

092428
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Did you look at all -- did you consider looking

at the costs of cleaning up some of the smaller polygons

first and then the larger polygons and what the cost

implications of that would be versus cleaning up on

worst first

With marine sediment cleanups one of the key

goals with them is to obtain reduced risk to human health

and the environment And risk is reduced through

removal mass removal of of pollutants

And so it made sense to us to from from

that viewpoint to approach it as lets make sure

lets clean up the hotspots and do that get to the worst

ones first and and make sure were addressing those

and address as many of them as possible taking into

account the -- the costs for obtaining this cleanup And

this is balancing of all of those considerations

notice by looking through the polygon ranking

in Table A31-2 that looks to me like those polygons that

are most contaminated arent necessarily adjacent to one

another

Right

In the cost analysis if youre looking at

cleaning up nonadjacent polygons how would how does

that work

Is-

092432

092436

092440

092443

0924 49

092453

092457

092505

092510

092517

092521

092529

092537

092541

092549

092554

092558

092603

09 26 09

09 26 12

09 26 13

09 26 13

09 26 19

092624

092626
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092627

092629

092634

092638

092642

09 26 44

092645

092650

092654

09 26 55

092657

092704

092708

0927 13

092715

092721

092726

092733

092741

092743

092750

0927 55

092758

092801

092804

As far as do you assume the cost of wre going

to dredge SW-04 first pick up the dredge move it then

dredge SW-OS next pick up the dredge and move it and

each of the costs of setting the dredge setting the best

management practices from there

Yeah

So instead of looking at the whole area of

cleaning up all the area adjacent to SW-04 together

Right

Even though -- okay

Yeah Again our technique was yes there

might be additional labor and cost to position barge in

one area of the site then move to another versus stay in

one area and do sweep that way

But we werent designing this rexnediation goal

to have cleanup just for the sake of cleanup We wanted

it to be little bit more surgical than that and

because of the expense of the project And wanted to

the board or Cleanup Team wanted to make sure that

there were measurable environmental benefits that would

result from the dredging And so we approached it as we

did

23 As was mentioning yesterday any time you go

24 out in the environment and start dredging you are

25 disturbing habitat And we were wanting to limit that to
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the areas that truly needed remediation And so these

were our considerations

understand that My concern is with how

that -- those costs will add up when youre doing an

economic feasibility analysis

Right

If you instead of looking at for example with

the remedial -- final remedial footprint believe there

are some adjacent polygons that will be cleaned up

Yes

Is that correct

Yes

So in the -- at the end of the day if thats

the final remedial footprint yout 11 be cleaning all

those up assume together and not actually following

all this order laid out

Yeah The sequencing of what would be dredged

first or how that would work hasnt been really addressed

as yet Part of the cleanup order has theres

directive in there for detailed remedial action plan

where all of those details would get described and laid

out

By dredging those areas that are next to each

other when the dredging actually happens could reduce

some of the costs that were assumed in the economic

092815

092818

092821

092823

092827

092829

092830

092833

092836

092841

092841

0928 42

092842

092844

092847

092851

092853

092855

092904

09 29 09

092914

09 29 17

092918

092922

092926
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feasibility analysis 092929

MR CARRIGAN Calls for speculation 092930

Incomplete hypothetical 092930

THE WITNESS Yeah would just be speculating 092935

in -- in -- in answering that -- cant tell you -- 092938

think what youre asking me is what are the costs of 092944

dredging areas that are right next to each other versus 092950

ones that are four polygons over and such And -- -- 092955

we might be able to get at that type of information in 093008

10 remedial action plan once the actual design and 093013

11 sequencing of the -- the orchestration of how the 093017

12 dredging will be done is laid out 093022

13 BY MS WITKOWSKI 093023

14 And Im not trying to ask you to predict the 093025

15 remedial action plan My question is more trying to get 093026

16 to figuring out what the assumptions were -- 093030

17 Right 093032

18 -- that came into this 24.3 number which we can 093033

19 talk about little bit later -- 093036

20 Okay 093037

21 -- after we get that 093038

22 Okay 093039

23 think now is -- have some more questions 093039

24 but think now might be good time for break 093041

25 Okay Sure All right 093044

Peterson Reporting Video Litigation Services

479



MS WITKOWSKI Go off the record

THE VIDEOGRAPHER Of the record Time is

930 a.m

recess was taken

THE VIDEOGRAPHER Back on the record Time is

946 a.m

MR CARRIGAN Back on the record

BY MS WITKOWSKI

One more question for you Mr Barker on the

Anchor spreadsheet

Yes

On the back page under Monitoring Costs do

you know if that monitoring quantity and frequency

reflects whats currently in the DTR for monitoring and

post monitoring plan or monitoring during and after

dredging

Yes it does Its as part of the -- our goal

of presenting the board complete package we went

beyond what weve done in other cleanup situations and

and got quite bit into scoping what -- -- the three

different phases of monitoring that are listed there

And so thats the associated costs with implementing it

Along the same lines on the front of that page

under Dredging the last entry is Additional dredging

as needed for second pass
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093048

093049

093055

094607

09 46 09

094611

09 4612

094616

094618

094620

09 46 20

09 4624

094632

094636

09 46 42

094643

094652

09 46 58

094702

094715

094719

094723

0947 27

094731
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second

DTR

094733

094734

094738

094739

094742

094745

094746

094752

094757

094804

094809

094812

094815

0948

094825

094834

0948 34

094835

094839

094842

094844

09 48 45

094848

094855

094859
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Yes

And it was assumed 28000 cubic yards

Uh-huh

Does that also reflect the requirements for

pass as laid out in the current version of the

It -- its just contingency cost factor

associated in case theres any anomalies in the when

the samples are obtained where the cleanup goal was not

reached in particular polygon where second pass

would need to be done

So was that based on -- looking at what those

redredging triggers were and assessing the probability

that that would happen

Yeah Its just contingency planning

Wet 11 move on to another topic

Yesterday you were you spoke about natural

attenuation And believe you testified that you

determined that it was not appropriate remedy for the

entire site is that correct

Yes

Does the DTR determine that natural attenuation

is appropriate for NA22

Lets see Let me just -- want to verify that

were on the same no no no NA22 decision
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we Cleanup Team just made decision that it was best

to deal with the remediation of that site in conjunction

with the -- whats called the Mouth of Chollas Creek

TNDL

Theres -- actually its open to the right

page On page 33-3 of the DTR you can see that its --

NA22 is -- is one point in the -- within block of other

sediment quality sampling thats being done for the Mouth

of Chollas Creek And it -- it just -- we felt that --

10 that it was best to deal with reinediation decisions on

11 that site as said And as part of that TMDL effort

12 Does the T4DL have remediation portion

13 It -- the goal of that project is to come up

14 with some type of of reduction waste load allocation

15 And that could -- could very well lead to sediment

16 remediation effort to obtain that goal there in order to

17 ensure that water quality standards are met at the Mouth

18 of Chollas Creek think its on the 303d list as

19 sediment problem there Its think sediment

20 toxicity listed for impairment with respect to sediment

21 toxicity and benthic community

22 Do you know if the TMDL as its in progress

23 currently requires dredging there

24 No --

25 MR CABRIGAN Im going to object Calls for
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0950 41

0950 45

095049

095056

095101

095106

095110

095114

095115

482



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

095117

095122

095124

095125

095130

09 51 32

095132

095134

0951 44

095150

09 51 53

095157

095200

095206

095209

095212

095214

095215

095217

095218

095220

095221

095221

09 52 23

095228

speculation and lacks foundation The TMDL hasnt been

issued

MS WITKOWSKI Thats why said Do you know

as its currently in progress

MS PERSSON Join the objection

MR CARRIGAN Calls for speculation

THE WITNESS Okay have not reviewed the --

the draft on that lately to see if thats there do

know that when last we were last discussing this in

the office this was some years ago we looked at it

as phased operation that first the T4DL would be

implemented and then the board would get into

determining whether there should be remediation there

and who would be responsible for that yes

BY MS WITKOWSKI

So it would be separate cleanup potentially

Yes Yes exactly

And that would be after the TMDL would be

completed and implemented

Or after the team --

MR CARRIGAN Same objection

MS PERSSON Join

MR CARRIGAN The board has to take action on

this Its out for peer review So were talking

were way speculating about what might happen there But
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soIm-
MS WITKOWSKI Go ahead

THE WITNESS Could -- could you -- could --

MS WITKOWSKI Could you read back the

question please

The record was read

MR CARRIGAN Calls for speculation Lacks

foundation Go ahead

MS PERSSON Join

THE WITNESS When -- when TMDL5 are

implemented that refers to the process where where

TMDL thats fully implemented means water quality

standards have been obtained And and so decision

on remediatiori if there were to be that would be

made well Im speculating

But typically decisions made on what

type -- type of pollutant reductions need to take place

and where those need to take place in order to reach the

goal of the TMDL And then those actions are implemented

over time

BY MS WITKOWSKI

If understand what youre saying and what your

counsel has objected to its speculative at this point

how contaminated sediments at NA22 will be dealt with

Yes Yes It other than theres other

095232

095233

095233

095237

095238

095249

095249

095250

095252

095252

095258

095306

09 5310

095321

095323

095332

09 53

Q953 40

095344

095350

095351

095352

095354

095359

095404
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theres other sampling stations at the mouth of the creek 095409

with the same sorts of sediment quality issues as NA22 095413

The same issues and receptors are involved And whatever 095418

decision would be made with respect to the other 095424

stations it would be made in uniform manner guess 095427

So does the decision to defer action on NA22 095435

effectively remove NA22 from the Shipyard Sediment Site 095439

for purposes of -- of this DTR and the cleanup and 095444

abatement order 095447

10 Yes We made decision to not just -- to not 095448

11 consider NA22 in the footprint We just thought from 095456

12 decision-making process it would be better to have the 095501

13 decision on NA-22 made at the same time as decisions are 095506

14 made on the -- with the other stations that are shown in 095512

15 Figtlre 352 095517

16 Will NA22 be considered -- be factored in when 095520

17 considering post-remedial SWACs and their achievement 095526

18 Post 095536

19 And Whether site-wide whether the cleanup goals 095536

20 have been met does NA22 factor in 095539

21 Is that included in the calculation -- Id 095542

22 have to look at the spreadsheets to see can see logic 095553

23 for leaving it in or taking it out It would seem to 09 55 56

24 be -- make more sense that it be removed from that 095604

25 calculation 095608
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Are you familiar with the term natural resource

damage assessment NRDA NRDA

Ive heard of it have no experience with it

So to your knowledge the San Diego Regional

Water Quality Control Board does not do natural resource

damage assessments

-- Id have to ask you to explain that term to

me and then might be able to provide perspective on

it

Does the cleanup and abatement order take any

position on natural resource damage assessment

MR CARRIG2N Document speaks for itself

THE WITNESS Could you tell me what you mean by

that phrase

BY MS WITKOWSKI

-- lets actually flip to what Im talking

about In the tentative -- lets see On page 16 of the

tentative cleanup and abatement order

Okay

Second to last paragraph the last sentence

theres conclusion that reads Cleanup of the remedial

footprint will restore any injury destruction or loss

of natural resources

Whats the -- does that statement to your

knowledge intend to refer at all to the necessity for
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09 5616
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natural resource damage assessment 095804

MR CARRIGAN Calls for legal conclusion 095806

Assumes facts not in evidence 095808

THE WITNESS Could you repeat that question 095814

The record was read 095826

THE WITNESS No 095827

MS WITKOWSKI Thats all have for right now 095830

Id like to take an opportunity to review the documents 095831

that your counsel has pointed out to me and probably 095834

10 will have more questions for you later 095837

11 THE WITNESS Okay Thank you 095839

12 MS WITKOWSKI Thank you 095840

13 MR CARRIGAN Lets go off the record 095841

14 THE VIDEOGRAPHER Off the record Time is 095843

15 958 a.m 095844

16 recess was taken 095848

17 THE VIDEOGRAPHER Back on the record Time is 100120

18 1001a.m 100122

100123

20 EXAMINATION 100123

21 BY MR BROWN 100124

22 Good morning Mr Barker My name is 100126

23 Bill Brown Weve met on other occasions But Im the 100129

24 attorney who represents the Port in this administrative 100131

25 matter 100135

Peterson Reporting Video Litigation Services

487



.2

10

11

12

13

14

15

16

17

18

19

20

21

22

100135

100137

100140

100143

100145

1001 49

100158

100204

10 02 15

100226

10 0230

100233

100235

100238

100243

10 0248

100253

1003 02

1003 10

100312

100319

100324

100325

100325

10 0327

Im going to go through some questions with you

Some of them are probably preliminary questions that you

may have asked before but well get into the meat of it

very quickly

First when did you first begin working on the

TCAO and DTR for the Shipyard Sediment Site

The project has had long history of -- but

think in -- in -- would say one could use the date

where we issued the investigative order to NASSCO and RAE

to do sediment quality investigation So think that

was -- believe that was 2001

Yeah And actually that does lead to another

question right away Did you -- we were looking for it

but we did not determine did you issue an investigative

order to San Diego Gas Electric at the same time

No There was subsequent order issued to

San Diego Gas Electric further on into the

investigation The 2001 order was just issued to NASSCO

and Southwest to get the study underway

Okay Were you involved in the draft that was

prepared on August 2007 of the technical report and

TCAO

23 Yes

24 And you were also involved in the one that was

25 prepared April 4th 2008
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100331

100332

100335

100336

100340

100342

100348

100350

100355

100359

1Q0400

100406

100411

100419

100432

100438

100448

100505

100516

1005 17

100522

100527

100529

100532

100540

Yes

And the one December 22nd 2009

Yes

And last but not least the one

September 15th 2010

Yes

And is it your understanding that in the

August 24th 2007 version the Port was not named as

primarily liable or as discharger at the site

MR CARRIGAN Document speaks for itself Go

11 ahead

THE WITNESS believe in that document the

Port was named as was not named as primary

responsible party We named the Port as discharger but

did not name them as a.primary discharger in the order

but reserved the right to do so in the future if the Port

tenants became were not cooperative and where cleanup

was not proceeding and where we needed to bring in the

to name the Port

MR BROWN At this point are the tenants the

dischargers that were named as tenants of the Port are

they cooperative with the Water Board at this point

MR WATERMAN Vague

MR CARRIGAN Overbroad Compound

MR WATERMAN Vague Objection Vague

Peterson Reporting Video Litigation Services

489



10

.11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10 05 41

10 05 46

100550

100608

100610

100615

100619

10 0624

100625

100629

100633

100635

100636

1006

100640

100641

10 0645

100647

100653

10 0659

10 07 03

100707

100713

100718

100719

MR CARRIGAN 11 join Mr Waterman

THE WITNESS At this -- at this point in time

the cleanup is proceeding cooperatively yes Oh excuse

me There is no cleanup proceeding We are putting

together draft proposal for cleanup and the hearings

have yet to be held And so its open to question

Whos cooperating on one day may change on the next

BY MR BROWN

And of today is there -- are the Port tenants

acting in cooperative manner in the process

MR WATERMAN Objection Vague

MR CARRIGAN Same objections Vague

Compound

THE WITNESS To -- to my knowledge yes

BY MR BROWN

Who other than you would have more knowledge

on this issue

Theres different -- the project is complex

enough with enough different aspects where for instance

on the development of the CEQA document attend some of

those meetings but not all There could be things

happening there that Im not immediately aware of So

other team members might have greater knowledge on

certain aspects

BY MR BROWN
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Does the word cooperation have special

meaning in the context of the Water Board or is it

its every day use that all of us are familiar with

MR CARRIGAN Calls for legal conclusion

MR WATERMAN Objection Vague

THE WITNESS Im not certain how to answer your

cp.iestion But cooperative in cleanup sense means that

an effort is moving along smoothly and that there is not

protracted process for for getting remedial work

underway

BY MR BROWN

Were you involved in any discussions back at the

time of the 2009 TCAO as to whether the Port should be

named secondarily liable

The 2009 Yes

And who were you involved in discussions with

Just Cleanup Team members legal counsel

Okay dont want to know any discussions

where legal counsel was present

Okay

Outside of discussions where legal counsel was

present do you recall any discussions among the Cleanup

Team regarding whether the Port should be named

secondarily liable

MR CARRIGAN Prior to 2009

100720

100724

100728

10 07 33

10 07 34

100741

100744

100754

100803

100809

100809

1008 15

100817

100822

100826

100837

10 0845

100850

100852

100854

100855

100857

100901

10 09 05

100906
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MR BROWN Prior to the 2009 TCAO

THE WITNESS Okay So not -- not prior to

No Im trying to go back into that time frame

Okay Yeah periodically discussion would come

up on that

And do you recall what the gist of those

conversations were

MR CPRRIGN If not conveyed to you by

counsel

MR BROWN And again lets just have blanket

for this that anything that came out of conversations

with counsel dont want to hear about it

THE WITNESS Okay As -- as Im remembering

back to that time frame there were -- were -- there were

other issues we were scrambling on And the Ports

status as as named party in the order and whether

to change that status was not priority issue to us

at that time

BY MR BROWN

Do you remember any other instances where the

Port was named primarily liable party by the

Water Board

Yes

And what instance was that

Peterson Reporting Video Litigation Services

100908

100915

100956

100919

100922

100925

100929

100931

100933

10 0934

100936

100939

10 0942

10 45

101000

101006

101012

101021

10 1029

115957

1010

101034

101039

10 10 45

101045

2010 2009
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This goes back ways But in the

Paco Terminals cleanup there was at the time

fairly controversial decision was made to name the Port

as responsible party in that in the cleanup order

that was issued along with the Ports tenant

And do you know what the basis of that was

MR CARRIGAN Calls for legal conclusion

THE WITNESS would have to review the cleanup

and abatement order where that decision was made But

recall that the Port there was some aspect of

the Ports relationship with its tenants and the

operations there where the Port was involved in the

some day-today activities of what was being conducted

there which -- stockpiling and loading of copper ore

that the board felt that the Port had some liability as

discharger in that situation

BY MR BROWN

Do you recall also whether it was factor that

Paco did not have any financial resources to do the

remediation

remeznber that -- yes As the board became

increasingly insistent on cleanup being done there that

financial resources was consideration up in the air

And the -- think the -- the State Regional

Water Boards have -- have kind of policy that -- to

101047

101054

101100

101109

101113

1011 19

101122

101125

101129

101133

101142

101145

101150

101154

101159

101206

1012 07

101208

101210

101213

101216

101228

10 1232

101237

101242
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name parties that should be name all responsible

parties or parties that could be held responsible in

cleanup order to ensure there theres adequate

financial resources to complete cleanup

Do you know if the Port ultimately paid for the

cleanup at the Paco Terminal sites

There were different as recall different

parties involved and insurance considerations And

personally dont know who paid for what just know

that the cleanup goal was obtained

Do you recall whether the Port ever refused to

pay for the cleanup of the Paco Terminal

-- think the boards naming of the -- well

to answer your question no dont know if the Port

refused to pay for the cleanup

Now in contrast to the Paco Terminal matter is

it accurate that the Port has not had actual involvement

in discharges at this site

In the day-to-day operations at the site

Yes

conclusion

to me

MR WATERMAN Objection Calls for legal

THE WITNESS Could you read back the question

The record was read

101254

101300

101303

101308

101311

101314

101319

101323

101331

101335

101337

101339

101342

101359

101402

101406

101412

1014 15

101418

101423

101431

101432

101433

101434

101444
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THE WITNESS Well theres -- the board has not

taken the position that the Port has been involved in the

day-to-day operations at NASSCO and RAE The board has

taken the position that the Port has some responsibility

for MS4 discharges from the site

BY MR BROWN

And well get into that --

Okay

-- in detail little bit later down the line

But Ill have you look at Master Exhibit 11-4 Its

actually Master Exhibit but Section 11-4

Okay

MR CARRIGAN Section 11-4 or page

MR BROWN believe its page 11-4

MR CARRIGAN Okay

BY MR BROWN

Its in -- and it says Although the

Port District is public governmental entity and

theres no evidence in the record that the Port District

initiated or contributed to the actual discharge of waste

at the Shipyard Sediment Site it is nevertheless

appropriate to name the Port District as discharger in

the CAO

Is that the Water Boards current position

adequately reflected
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101446

101453

101457

101508

101513

101516

101519

101520

101521

101523

1015 33

101554

101555

10 15 57

101559

10 1600

10 1602

101603

101606

101609

101611

101617

101620

101621

101623
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101625

10 1643

10 1648

10 1659

101707

10 17 10

101714

101728

10 17 35

101740

Lets see Yeah think theres -- it -- it

seems like theres little disconnect between that

statement and Section 11.3.1 that gets into allegations

about the Ports operation of the MS4 system at the site

and its responsibilities for discharges from that system

to the bay

think as read this sentence here it -- it

seems to be referring to that its talking about theres

no evidence that the Port was involved in day-today

activities at NASSCO and RAE and -- and discharged waste

as result of those type of activities 101746

Okay 101751

Lets look at some of the storm water issues 101751

There are two storm drain outfalls at issue in the order 101757

is that correct 101803

Yes 101803

Okay One of them -- 101804

Excuse me On your you said there were two 101811

storm drains part of the order Theres actually 101813

couple hundred storm drains that weve alleged are 101821

contributors at the site but two that empty out from 101826

g-uess tidelands under Port jurisdiction Okay 101831

Yeah Okay And are -- and lets just be 101836

clear know the document speaks to itself But have 101838

to try and understand your interpretation 101841
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101843

101848

101850

101853

101855

101902

10 1908

101918

101921

101925

101927

101933

101938

101940

101941

101945

10 1948

101950

101954

101957

102000

102001

102009

102013

102017

Is it your understanding that the Water Board

believes that the Port is responsible for those hundreds

of drains or for the two drains that empty out on Port

tidelands

For the storm drains that would be within the

Ports jurisdictional area at the site So the -- the --

guess this would then focus on storm drains SW4 and

think the other one was SW9

Right Lets first talk about SW9

Is it your understanding that that -- when we --

when we reference the site it gets little squishy here

because it appears that SW9 empties into the area thats

now known as NA22

Yes

And so that is the TMDL portion of the site

Yes thats whats proposed there

And that is not part that is going to be

remediated during this phase of the proceedings under the

cleanup and abatement order

The -- yes thats the proposal for that

sediment yes

So why is SW9 considered as part of the Ports

responsibility for the cleanup of the site and the

dredging activities when it drains into an area that is

not going to be remediated through that piece Do you
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understand my question

MR CABRIGAII Misstates facts in evidence Go

ahead

THE WITNESS Yes The -- the board considers

outflows from Chollas Creek as is to be as pollutant

outflows is one factor that influences the sediment

quality at the shipyard site

And so in the DTR the board has alleged that

all of the storm drains that empty out into Chollas

Creek some of which dont discharge to the shipyard site

directly but indirectly those discharges influence the

site So that would be the basis

BY MR BROWN

Do you believe that discharges from Southwest --

from SW9 storm drain are influencing the areas that will

be dredged

Thats -- yes Thats our position yes

And how does that occur

The Chollas Creek is immediately adjacent to the

shipyard site Theres some discussion in the DTR

think recall in the chapter dealing with the City of

San Diego that talks about the Chollas Creek plume that

has been observed in the bay during storm events and

what the extent and reach of that is

And we -- the Cleanup Team is alleging that that
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1020 20

102021

102023

102024

102033

102042

1020 47

102048

102057

102059

102109

10 2114

110057

021 19

102124

102131

102133

102137

102139

102145

102154

102201

102206

1022 10

102213
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102219

102224

102229

102231

102239

102248

102255

102258

1023 03

102307

102309

102309

102311

102315

102316

10 23 21

102326

102329

102334

1023 37

102344

102351

102355

10 23 58

102359

plume influences sediment quality at the shipyard site

that theres some -- some pollutant load that gets to the

site some fraction of it

And that fraction does it involve PCBs

-- dont -- dont believe in the DTR we

got into the chemical -- the different chemicals that

might be present mean there are some findings in

there that list typical constituents that are in urban

runoff And -- think PCBs was one of the items

10 listed for that in the --

11 The --

so from that basis guess we are alleging

that there -- there could be that in the Chollas Creek

outflow

The Chollas Creek outfall is currently listed on

the 303d list for the TMDL program is that correct

The Mouth of Chollas Creek thats correct

Do you recall whether its listed for PCBs

-- Id have to consult the list --

dont -- believe the list is just describes the

impairment as sediment toxicity and benthic community

impairments without -- and it doesnt talk about chemical

constituents But Id have to consult the list to answer

precisely

Okay We may be able to get that for you at one
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of the breaks

Okay

If it does not list PCBs as chemical of

concern on the TMDL in other words the TMDL does

typically list types of contaminants of concern that are

listed under the 303d list

If PCBs are not one of the chemicals thats

chemical of concern for that TMDL does that have an

impact on your opinion as to whether or not PCBs are

being conveyed to the Shipyard Sediment Site via that

storm train

MS PERSSON Incomplete hypothetical Calls

for speculation

MR WATERNaN Join

MR CARRIG2N Yeah Ill join those too

THE WITNESS mean that would be evidence

certainly not would say in my mind not conclusive

The theres some unique aspects of SW9 as as it

drains an industrialized area and its close to the

mouth of the bay lot of the drainage into

Chollas Creek as you move inland comes from

nonindustrial area So it could have some unique

characteristics there that arent somehow showing up in

the total watershed assessment

BY MR BROWN

102402

102402

102403

102407

102410

102415

102418

10 2421

102426

102429

102433

102436

10243

102438

102442

102445

1024 50

102456

102501

102507

1025 13

102519

102522

102526

115957
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102530

102535

102545

102551

102557

102600

102609

102619

102623

102626

102631

102634

102636

102642

102644

10 26 49

102651

102653

102656

102656

102657

102701

1027 03

102706

102711

Is there any monitoring data available for SW9

There are there is some dont know

if there is -- if there is MS4 permit-related monitoring

If there is havent seen it It all -- the monitoring

Im the information Im aware of is just the sediment

cuality data for NA22 thats -- thats in the report

At pages 11-3 and 11-15 Sections 11.6.4 and

11.6.5 state that Although no monitoring data is

available for these outfalls it is highly probable that

historical and current discharges from this outfall have

discharged heavy metals and organics to San Diego Bay at

the Shipyard Sediment Site

Does that adequately reflect the current view of

the Water Board

Could you tell me what paragraph that was again

would have to --

MR CARRIGAN Give me the cite again Bill

MR BROWN Its Section 11-6-4 Lets look at

19 that one

THE WITNESS Okay

MR BROWN On page 11-3

MR CARRIGAN 1115

MR BROWN There is -- theres -- it appears on

11-3 and 11-15 Its repeated So you can -- think

the statements repeated
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that we

short
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102715

10 2717

102731

102735

1027 37

1027 39

10 27 41

102742

102744

102746

102748

103500

10 35 02

103505

103506

103507

103510

103520

103524

103533

103538

103635

103638

103645

10 36 53

THE WITNESS Oh here it is Okay see the

statement on page 11-15 Okay -- -- see the

statement there and that is our our current position

MR BROWN Okay We -- Ive been given note

have to change the tape So were going to take

break and we 11 be back

THE WITNESS Okay

THE VIDEOGRAPHER This ends Videotape No in

the deposition of David Barker This time of the record

is 1027 a.m

recess was taken

THE VIDEOGRAPHER This begins Videotape No

in the deposition of David Barker The time on the

record is 1035 a.m

BY MR BROWN

Mr Barker are you aware of any plans for

future monitoring of the SW4 and SW9 outfalls

That potential is certainly there There was

some requirements that are listed in the order cant

remember what party it was directed to Actually let

me let me look in the order

Theres some direct proposed directives in

the current draft CAO that are directed to the City and

the -- and the Port District to do some investigation

on -- MS4 storm drain investigations
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Could you give me cite to that Mr Barker

Yeah Thats page 21 Directives And

these -- this investigation is -- looks like its

directed to outfall SW4

And Im sorry Im momentarily lost focus

What document are you referring to

Oh excuse me The draft cleanup and abatement

order And that investigation could lead to at least

with respect to SW4 some monitoring activities there

Is it your understanding that the Port District

owns part of SW4 or SW9

MR CARRIGAN Calls for legal conclusion

THE WITNESS -- dont know if the Port

owns whether or not dont know who owns the SW4

and SW9 the physical pipe no

BY MR BROWN

Do you know whether the Port operates SW4 or

SW9

MS PERSSON Objection Vague

THE WITNESS The board believe since 1990

has -- has in its NPDS permits made findings that -- that

state that the Port is the owner and operator of an MS4

system and is subject to the requirements of the permit

BY MR BROWN

And you believe thats in the permit for the
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1037 05

1037 07

103724

103729

103732

103736

103738

103740

103753

103800

103802

103806

103808

103817

103824

103827

103831

103836

103840

103841

103845

103857

103905

1159 57

103911
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103915

103916

103917

103921

103926

103931

103935

103947

103953

103953

103957

10 4000

104000

104004

104008

104010

104014

104017

104018

104018

104019

104023

1040 25

.104035

104043

NPD

Yes

Okay Can you point me to any sections

It would be in the -- lets see It would be in

the findings of the permit maybe the first couple of

findings where it lists out the parties that are named in

the permit It -- it -- it has some words that describe

whether or not those parties own and operate MS4

system

Now does operating and owning an MS4 system is

that the equivalent of operating particular storm

drain

It -- it could be that

Could it also be that the MS4 permit applies to

wide variety of storm drains but its casebycase

basis as to whether particular storm drain is covered

by the permit or permitting

MS PERSSON Lacks foundation Calls for

speculation

MR CARRIGAN think calls for legal

conclusion Join counsels other objections

MR WATERNN Joi.n

THE WITNESS think the boards -- mean the

jurisdiction over storm drain you know normally its

straightforward process Because in the municipal
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permit situation when you cross city lines you you

you its pretty easy to determine who has jurisdiction

at particular location

The -- the boards in naming the Port District

in the municipal permit its in effect assigning the

watershed area of the tidelands and the -- the -- the

runoff from those areas as being as its assigning

compliance or its assigning that discharge as being

under the responsibility of the Port

BY MR BROWN

Do you know whether the City and the Port have

any agreements as to who owns particular storm drains

MS PERSSON Lacks foundation

THE WITNESS do not know

THE COURT REPORTER Im sorry What

MS PERSSON Lacks foundation

THE WITNESS -- -- do not know

BY MR BROWN

Are you aware of what source you used to

determine in the Section 11.3 what was your source for

determining that the Port owned and operated storm

drains

In Section 11.3

Yes

Okay Lets see The source of any statements

104049

104053

104058

104100

10 41 06

1041 11

10 4122

104130

104136

104141

104143

104146

104154

104156

104157

104157

104157

10 41 57

10 4157

104201

104210

10 42 13

10 42 18

104220

104220
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like that would -- would be the boards municipal storm

water permits

Is the citation for the figures at page 11 and

six and 117 is it referred to as the source being the

exponent report

Lets see

MR CARRIGAN Document speaks for itself

THE WITNESS Like for -- lets see On

page 11-6 with the description of Storm Drain SW4 yes

10 that was storm drain identified in the Exponent report

11 BY MR BROWN

12 And is the identification by Exponent the basis

13 for the determination that the Port owns and operates

14 storm drains

15 MR CARRIGAN Document speaks for itself

16 Calls for legal conclusion

17 MR WATERMAN Join

18 MS PERSSON Join Misstates prior testimony

19 THE WITNESS Okay The -- the -- the Cleanup

20 Team looked at where the drainage area for in this case

21 SW4 and noted that it was in the -- in the

22 Port Districts jurisdictional area and is -- is alleging

23 that the Port has some responsibilities for outflows from

24 that storm drain into the site

25 BY MR BROWN
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104252

104301

104302
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104313

104315

104317

104321

104324

104332

104336

104337
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104344

10 43 45

104346

104349
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So is it the basis is that the drain passed

through Port area of jurisdiction is the basis for the

allegation that we owned or operated the storm drain

MR CABRIGAN Miss tates testimony

THE WITNESS -- well think the -- the

basis -- the general basis is the basis described

thats in the municipal storm water permit And in

page 11-5 theres -- kind of description of the

boards perspective on the Port Districts operation of

the MS4 system there

BY MR BROWN

And is it possible that the Port operates an MS4

system but that SW4 or SW9 are not part of that system

MS PERSSON Calls for speculation

MR CARRIGAN Calls for speculation

Incomplete hypothetical

MR DART Join

THE WITNESS Yeah would just refer back to

my statement that the -- that the permits specifically

regulate the watershed of the Port District tidelands

and the these MS4 storm drains may receive drainage

from this watershed area and therefore we believe the

Port has some responsibility for the discharge

BY MR BROWN

Have you ever asked the Port or the City who

10 44 37

10 4443

104449

104453

104457

104500

104505

104512

104530

10 4537

104540

104541

1045 45

104550

104552

104552

104556

104610

104611

10 46 19

104627

104633

10 46 41

1159 57

10 46 45
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owns the storm drain 104647

have not 104652

Do you know if anybody on your staff has ever 104653

asked them 104655

do not know 104656

Do you -- lets talk about operation of the 104658

storm drain Is that in your mind different than 104701

ownership of the storm drain 104704

MR CABRIGAN Calls for legal conclusion 104708

10 ThE WITNESS It it -- it could 104715

11 BY MR BROWN 104716

12 And how would it differ 104717

13 MR CARRIGAN Same question -- or same 104721

14 objection
104722

15 MS PERSSON Calls for speculation 104734

16 MR BROWN Was that -- 104734

17 MR CARRIGAN That was slip Same objection 104734

18 THE WITNESS The only context can think of is 104738

19 when there is facility discharging waste that is -- 104745

20 that facility can be operated by one entity yet owned by 104750

21 another 104755

22 BY MR BROWN 104755

23 Okay 104755

24 Yeah 104756

25 Are you ever -- are you periodically informed of 14758
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

recent legal decisions that address the issue as to who

has responsibility for outfall

Im periodically informed of legal decisions

But yeah

Are you aware that this issue has been heavily

litigated in the Los Angeles area recently

Not personally no no.

Have you seen any of the decisions that came out

of that case

No not as yet no

MR CARRIGAN Yeah Assumes facts not in

evidence

BY MR BROWN

Well are you aware of case called NBDC vs

the County of Los Angeles

No

Are you aware of the standards that the court

imposed to determine whether party is responsible for

the outfall of system

MS PERSSON Objection Argumentative

MR CABRIGAN Asked and answered

THE WITNESS No

BY MR BROWN

Have you done any testing of the areas where any

portion of the Port property may connect to the storm

104804

104809

104820

104824

104827

104829

104832

104834

104836

10 48 38

104840

10 48 42

1048

104842

104844

104848

104848

104850

104853

104857

104859

104900

115957

104902

104908
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drain

MR WATERMAN Vague

THE WITNESS Okay Question

The record was read

MS PERSSON Join in the objection

MR CARRIGAN Ill join that too

THE WITNESS We may have done some sampling

activities over at SW4 But -- Id have to look at the

DTR know some sampling was done in that storm drain

10 Im not sure if it was us or another agency

11 BY MR BROWN

12 Do you know whether it was located at an area

13 where the Port or any of its tenants discharged into the

14 storm drain

15 MR CARRIGAN Vague

16 THE WITNESS believe -- -- dont

17 believe it was in art area that could could receive

18 drainage from tideland areas yes

19 BY MR BROWN

20 Okay How was it determined that the listing

21 for the SW4 and SW9 was listed -- was limited to the City

22 and the Port

23 We looked at those as -- felt those met the

24 definition of MS -- MS4 system And -- and then based

25 on that conclusion went to the deferred to the

Peterson Reporting Video Litigation Services

104914

104919

104921

104930

104936

1049 37

10 49 42

104944

104955

104958

105000

105002

105009

105013

105014

1050 18

105022

105026

1050 30

105031

105041

105047

105057

1051 07

10 5116
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municipal storm water permit to see who -- who would 105119

be -- who should be held responsible for discharges from 105123

them 105127

Are there any other co-permittees on these 105130

permits 105134

Yes 105139

Do you know who they are 105141

would have to -- Id have to have the permit 105142

in front of me to name them all But they are basically 105147

10 the -- in San Diego Countys permit its the -- all of 105151

11 the incorporated municipalities that are listed there 105156

12 along with the Port District 105200

13 And 105202

14 And the County 105204

15 How about Caltrans are they listed 105205

16 Caltrans has separate MS4 permit And so 105207

17 theyre not included in the San Diego County permit But 105216

18 they are subject toa -- think statewide general 105220

19 permit 105223

20 Do you know if their -- any portion of their 105224

21 properties drain to SW4 or SW9 105228

22 -- -- its possible that it could if the 105232

23 storm drain received drainage from Interstate 105238

24 Has the Port ever been cited for violating any 105245

25 terms of the permits 105248
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Of the municipal permits

10

11

12

13

14

15

16

18

19

20

21

22

23

24

25

105253

105255

105307

105312

105318

105322

105324

105327

105332

105332

105333

10 5337

105338

105340

1053 42

105343

105344

105345

105350

1054 13

105414

105420

105442

105447

1054 50

Yes

cant personally cant recall

particular citation There may have been Im fairly

new to the storm water program And there might have

been Im not aware of any

Okay Well try to help you out Mr Barker

Im going to hand you -- what is the next exhibit number

THE COURT REPORTER 1236

MR BROWN Okay Im going to hand another --

document that will be marked as the next exhibit

number

THE WITNESS Okay

MR CARRIGAN Do you want this one with your

initials on it

MR BROWN Maybe its better if we leave that

17 off

Exhibit 1236 was marked

BY MR BROWN

Id like to direct your attention to Request For

Admission No 23 which begins on coincidentally

page 23 and moves on to page 24

Okay Okay

And further Id like to refresh -- have you

look at the verification which is the very last page of

Peterson Reporting Video Litigation Services
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the document 105454

Yes 105457

And the verification is signed by you is that 105458

correct 105500

Yes 105501

And thats your signature 105501

Yes 105503

And does this refresh your recollection that the 105503

Port has never been named for any violation of the 105505

10 permit 105509

11 Yes 105510

12 Okay 105511

13 Do you know if other parties have ever been 105512

14 named for violation of this permit as it affects these 105515

15 storm drains 105519

16 Those particular storm drains 105520

17 Yes 105522

18 There was an NO -- Notice of Violation 105522

19 believe issued by the City of San Diego to SDGE And 105528

20 Im aware of that 105536

21 And did that NOV name Port District 105537

22 dont believe it did 105541

23 And was it ever determined that the 105542

24 Port District had responsibility for that NOV 105545

25 CARRIGAN Act -- asked and answered 105547

513



THE WITNESS This was NOV that the board did 105551

not issue it the City of San Diego issued it And Im 105554

not sure of the current status of their thinking But as 105558

far as know it was just issued to SDGE 105601

BY MR BROWN 105605

Okay 105605

Did you ever -- have you ever been provided with 105606

copies of easements or other documents that indicate who 105610

owns the storm drains 105615

10 MR CARRIGAN Assumes facts not in evidence 105620

11 THE WITNESS -- havent seen those 105624

12 documents no 105625

13 BY MR BROWN 115957

14 And if they were provided to you youd be happy 105626

15 to add them to the administrative record 105628

16 MR CARRIGAN Yes 105632

17 BY MR BROWN 105632

18 And if those documents showed that the 105632

19 Port District did not own the storm drains or operate 105637

20 them would that change your opinion in any manner 105639

21 MS PERSSON Calls for legal conclusion 105646

22 THE WITNESS would consult legal counsel 105651

23 But so far -- would -- so dont want to speculate 10 56 55

24 on that 105701

25 BY MR BROWN 105701
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Okay Between the drafting of the TCAO in 2009 105702

and the 2010 TCAO the Port was named as discharger and 105721

primarily responsible party is that correct 105727

In 2010 yes 105729

Yes Were you involved in drafting or 105731

investigating the findings in Section 11 105738

MR CARRIGAN Compound 105743

THE WITNESS was not involved in drafting 105750

although was aware of changes to them 105755

10 BY MR BROWN 105800

11 Okay Let met break it down because 105803

12 Mr Carrigans objection was entirely appropriate 105805

13 Were you involved in the drafting of specific 105809

14 sections of Finding 11 105813

15 Lets see No 105819

16 Do you know who was involved in the drafting 105849

17 Lets see Yeah The findings in Finding 11 105855

18 were were based upon advice from legal counsel 105915

19 Okay dont want to have any knowledge of 105919

20 advice from legal counsel 105923

21 Okay 105924

22 Did your staff draft these sections or were 105925

23 they drafted by legal counsel 105927

24 There were -- lets see Prior like the 2009 105937

25 order think had -- had -- also had finding on the 105955
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10

11

12

13

14

15

16

17

18

19

20

22

23

24

25

Port District that and there was some verbiage in

there was involved with drafting And some of that

verbiage may have been retained in here havent done

that comparison But largely charges were made as

said based upon advice from legal counsel

Were you involved in investigating specific

sections of Finding 11 in other words fact or search or

scientific investigation

Thats different question than what asked

before so you dont have to amend your last question

The first one was about drafting this one is now about

investigating

Okay Just verifying the Ports status with

respect to the MS4 permit just from that perspective

And who was involved in that

That would have been myself possibly our --

Eric Becker in our office

And how did you go about conducting that

investigation

That -- that would have been just looking at the

permits seeing who was named in the permits that type

of thing

Now do the permits -- and may have asked you

this before so Im sorry if did

Do the permits address specific storm drains or

105958

110007

1100 09

110012

110021

110027

110030

110036

11 00 38

11 00 40

110043

110046

110048

110101

110106

110109

110117

110120

1101 22

110123

110126

110129

11 0130

11 0134

110136
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

110140

110142

110143

110148

110151

110152

110155

110158

110201

110204

110206

110207

110208

110209

11 02 15

110217

110221

110225

110229

110233

110237

110247

110255

110303

110306

do they just address jurisdictions

Just jurisdiction correct

Okay Did anyone outside of the Water Board or

its attorneys draft any particular sections of

Finding ii

Not -- not that Im aware of

Did any consultants or attorneys for named

dischargers draft any portions of Finding 11

MR CARRIGAN Asked and answered

MR BROWN could ask in another fashion

You can answer

THE WITNESS Yeah Not -- not aware of that

no

BY MR BROWN

You mentioned that one of the reasons perhaps

why the Port was not named in the prior version in

December of 2009 was that there were lot of other

things on your plate at that time and the Port wasnt

given particular focus at that time is that correct

Yes And the board -- or the Cleanup Team felt

it was in its interests to work cooperatively with the

Port and that we were getting some cooperation from the

Port at that time where we we felt it was in our

interest to not -- not name the Port in the order and

create an adversarial situation that might obstruct the
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cooperation between the two agencies 110312

Now in terms of your workload did that change 110317

substantially between 2009 and 2010 110322

Workload workload only increases as far as Im 110326

concerned 110330

So you remained busy throughout that period 110330

Yes 110337

So the change in circumstances wasnt that you 110338

had more time to consider the Ports status at that 110339

10 point There was actually some other facts that occurred 110344

11 that changed -- 11034

12 Yeah 110348

13 -- your decision-making process 110349

14 Yes 110351

15 And what were those facts 110351

16 Now this is just from my perspective based on 110355

17 things that -- my observations on things that became 110400

18 aware of One was became aware that guess in 2009 110404

19 there were -- that we had some expectations that the Port 110416

20 would contribute financially to the cleanup possibly 110421

21 using insurance proceeds from tenants that were absent in 110431

22 the proceedings
110441

23 And did you become under the impression 110444

24 subsequently that the Port was refusing to do that 110448

25 Yeah It was my understanding that -- that -- 110453
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

that the Port had changed its position on that

And how did you come to that understanding

Just conversations But think they were

privileged conversations if understand that legal

counsel

Okay Were these conversations with legal

counsel then Is that and dont want to know what

they told you But Im trying to find out what your

source of information is. And if its something other

than legal counsel want to

Okay

-- find out

Okay Yeah My information on that would have

been with legal counsel

Were you ever in meetings with any port

representatives where they told you that the Port did not

want to contribute financially to the cleanup or use the

insurance assets available to the Port or its tenants

No was not personally But the project in

its complexity there were meetings occurring that was

not always attending them And so things were happening

may not have had direct knowledge of

Did you make any attempt to find out whether

that those communications were true that the Port had

changed course and did not want to contribute
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110504

110510

110521

110524

110525

110527

110530

110533

110536

1105

110537

110538

110544

110546
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110551

110556

110600

110608

110613

110619

110621

110623

110627
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11
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16
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22

23

24

25

110629

110631

110633

110636

110638

110639

110640

110647

110652

110653

07 02

110713

11 07 19

110726

110729

110736

110741

110742

110744

110749

11 07 52

110755

110756

110756

110756
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financially meaning you personally

MR CARRIGAN Assumes assumes facts not in

evidence Misstates testimony Go ahead

THE WITNESS -- no made no attempt to

verify that no

BY MR BROWN

Okay Were there any other facts that changed

in regard to the Port District between 2009 and 2010 in

your perspective

Okay My perspective The -- think in the

2009 time frame the staff -- the Port had made available

to staff technical scientific expertise from its

consultant Mike Johns remember

And the board or Cleanup Team was very

appreciative of that And there came period where

the -- that type of support was withdrawn

MR CARRIG2N just want to take this

opportunity to caution you David not to discuss any of

the communications that may have been made that were

specifically made during mediation to the extent they may

involve Mr Johns or other people from the Port Okay

THE WITNESS Okay

MR CARRIGAN Just to caution you

THE WITNESS Yeah Okay

BY MR BROWN
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Okay

And aside from communications in mediation were

you aware of any representations by the Port that they

would withdraw your access to Mr Johns

Just that -- Im just trying to recall that

there was period where we did not feel like we had free

access to Mr Johns yeah.

Do you recall when the Port withdrew from the

mediations

believe it was no You know

actually dont remember that time period might be

confusing it with something else

Does January of 2010 does that seem the

appropriate time to you

It -- it may have been yes

The the other version came out in

December 22nd 09 and then the Port withdrew

perhaps in January 2010

So do you believe that the Ports change of

heart occurred during that time frame

It may have yes

Okay

Aside from the level of cooperation that the

Port was providing were there additional facts that were

gathered between 2009 and September 15th 2010 draft

Peterson Reporting Video Litigation Ser ices

110757

110757

110807

110813

110818

110828

110834

110842

1108 46

110849

110856

11 08 58

11 902

110907

110908

110911

110916

110923

110926

110929

110933

110934

110943

110947

110951
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111001

111007

111011

111014

111015

111019

111024

111031

111037

111044

111049

111051

111054

111057

111100

111105

111108

111111

111112

111116

111117

111118

111119

111120

11 11 21
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TCAO that were gathered that influences your decision

or and when say you mean the Water Boards

decision to name the Port as discharger

Yes

And what is that

There was process believe in July of 2010

where parties had to identify witnesses that might

testify in the matter of the CAO And we received word

that the Port was not planning on assigning witnesses to

testify in support of the CAO

Do you know if that has changed since then

-- dont know that no

Do you know if Mike Johns has been designated as

an expert witness now in this proceeding

Im not aware of that no

Have you made any inquiries as to whether his

opinion would support the Water Boards opinion

MR CARRIGAN Lacks foundation Calls for

19 speculation

THE WITNESS Have made any inquiries to

Mr Johns

BY MR BROWN

Or to the Port

Or to the Port no

Okay Have you ever received any information
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that Port experts would not support the Port -- the 111124

Water Boards decision in this matter 111130

No 111134

And in addition to the issues that we 111138

identified level of cooperation and willingness to 111143

provide testimony are there any other facts that youre 111149

aware of that changed between 2009 and 2010 when the next 111153

TCAO was issued 111159

Yes 111203

10 What other facts occurred 111204

11 In the process of -- of drafting the various 111213

12 iterations of the DTR and CAO -- and can remember the 111217

13 exact time frame but some discussion began on what 111223

14 areas near shore might be used to stage the stockpiling 111229

15 and dewatering of the dredged material 111243

16 And the thought was that whatever area was 111246

17 selected might be on port -- Port District tidelands 111251

18 And we had some hopes that the Port would come forward 111258

19 with sites that could be leased for that purpose And -- 111305

20 and that type of information did not seem to be 111321

21 forthcoming 111327

22 Had the Port at any time prior to 2010 indicated 111330

23 that it would provide tidelands as an area for 111335

24 dewatering
111339

25 guess not specifically to me My -- and this 111340
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24

25

goes back several years when we originally issued the

order that that was it was in our vision to guess

we had -- the board or Cleanup Team felt we had more than

enough adversaries as it was And we were hoping that by

not naming the Port that there might be an ally created

there to help shepherd us through the process of getting

the -- at least the Port tenants helping to get them in

direction towards cleanup

Do you know what any of the Ports concerns were

in providing dewatering site for this cleanup

MR CARRIGAN Calls for speculation Lacks

foundation

BY MR BROWN

Well let me ask it another way Did the Port

ever communicate to you any of its concerns regarding

providing dewatering station

No not to me personally no

Do you know if they ever did to any of your

staff

Im not aware of that

Do you know whether the Port ever identified

an environmental justice issue

MR CARRIGAN Asked and answered

THE WITNESS No No Im not aware of that

111345

111354

111400

11 14 04

111411

111417

111425

111431

111434

111442

111446

111446

07 5957

1114 49

111451

111457

111501

111503

111505

11 1506

111509

111514

111521

111521

111525

this as

no
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BY MR BROWN

Do you know did the Port ever express concerns

regarding the trucking of dewatered waste through

Barrio Logan

MR CARRIGAN Im going to have to give the

instruction that if the Port communicated that to you in

mediation that you should unless you want to waive

that Bill -- that you should not -- you should disregard

that as part of your answer

MR BROWN Thats an interesting question and

Ill try to talk to the Port about waiving communications

during mediation that the Port may have made Because

that is an interesting question But cant do that

right now

MR CARRIGAN Its possible that the

communication was made during during that time So

Id like to admonish you David dont -- if that is when

you were that was communicated to you you cant

answer on that ground Okay

THE WITNESS Okay

HR BROWN And thats fine dont want you

to in any way violate any privileges that your counsel

may assert

BY MR BROWN

Outside the mediation context did the Port ever

Peterson Reporting Video Litigation Services
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11 1526

111529

111532

111537

111539

111542

11 1546

111550

111553
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111557

111600
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111603

111603

11 1607

1116 10

11 1614

111616

111617

111618

111622

11 1623

11 1623
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111626

11 1628

111633

111636

11 1637

111640

111642

111645

11 16 46

111648

111654

11 16 57

11 17 02

111703

111707

111711

11 1715

111717

111723

111726

11 1730

1117 33

111736

111739

111741

communicate that it was concerned about environmental

justice issues associated with dewatering on Port

tidelands

dont remember any discussions that was

involved with in that

Do you recall whether this issue ever came up

with regard to EIR meetings that occurred on the site

Yes

And do you recall whether the Port had

position at those EIR meetings

-- -- have not been in attendance at all

of those meetings So dont have dont know

that no

Do you recall ever any Port board meetings

public meetings where the issue of environmental justice

and dewatering was discussed

-- dont recall that

Has the board made any evaluations of the issues

of environmental justice and the dewatering of sediments

on Port tidelands

There are some findings about environmental

justice in the cleanup order But dont think they are

with respect to dEwatering sites

Do you know whether the board has ever

considered the environmental justice aspects of
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16

17
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20

21

22

23

24

25

dewatering on Port tideland sites

No do not know that no

Do you know whether the Port has ever evaluated

the number of truckloads it would have to move through

Barrio Logan for dewatering system

MR CABRIGAN The Port or the board

MR BROWN Why don we ask it both ways

Lets start with the Port

BY MR BROWN

Do you know whether the Port has ever made

determination in that regard

No dont

Do you know whether the board has ever made

determination

believe in the DTR that there is some

discussion of truckloads of material that would have to

be -- where the dredge spoil would be transported and

possible impacts to communities But its done in very

summary and quick fashion nothing detailed

Do you know whether the board has ever examined

what communities would be affected

Not in any detail no

Since the time when it appeared that the Port

may have objections to dewatering program on its

tidelands has the Port offered any alternative

111744

111748

111750

111753

111757

111800

111801

111803

115957

111804

111806

111812

111813

111815

111816

111822

111827

111833

111836

111841

111842

111845

111850

111853

111855
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11

12

13

14

15

16

17

18

19

20

21

22

solutions
111859

Yes 111904

And what alternative solutions has the Port 111905

suggested
111909

In recent discussions there was talk of using 111910

the Convair Lagoon site as as containment 111915

structure to receive the material 111925

And at what stage are those decisions 111928

Very preliminary at this time 111930

And has the Port offered to provide assistance 111932

in having that option evaluated 111935

Yes 111937

And has the Port ever mentioned the issue of 111939

environmental justice in regard to the CDF disposal 111943

option
111950

The -- Ive been to one meeting with this And 111951

remeniber there was talk of transporting the material 111959

via barge to the site negating the need to truck the 112003

material through adjacent neighborhoods
112008

And would that have better environmental 112011

justice impact as you now perceive it 112017

MR CARRIGAN Calls for speculation Lacks 112021

23 foundation
112022

24 MR WATEBNAN Objection Join 112025

25 THE WITNESS Yeah Thats one of the functions 112027
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112031

112035

112037

112038

112040

112044

11 20 52

112056

112101

112109

112112

112114

112128

112131

112136

112137

112138

112140

112141

112144

112149

112150

112151

112151

112152
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of the EIR thats under development to evaluate that So

-- dont have position on that

BY MR BROWN

Okay And has the Port offered to assist with

that portion of the EIR that would evaluate this option

Yes

In addition to the other matters that we

recently discussed can you think of any other factors

that developed between 2009 and 2010 that were relevant

10 to the determination that the Port should be named as

11 primarily responsible party

12 MR WATEENPiN Objection Vague

13 THE WITNESS Lets see Let me -- let me just

14 do little scrawling just to jar my memory here

15 MR CARRIGAN Dont write anything on that

paper

MR BROWN Mr Barker -- Mr Barker have

better suggestion which is because the way weve been

doing this is weve been breaking for lunch around 1230

or so lets take five minute break now we 11 go for

an hour and then well think about lunch How does that

work

MR CARRIGAN That will be fine

MR BROWN Thank you

THE VIDEOGRAPHER Of the record Time is
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exhibit

112153

112201

113410

113411

113412

113413

113415

113419

113424

113425

113434

113454

113455

11 34 56

113457

113459

113459

113459

113459

113459

1135 07

113521

113523

113528

11 35 35

1121 a.m

recess was taken

THE VIDEOGRAPHER Back on the record Time is

1134 a.m

BY MR BROWN

Mr Barker during the break or otherwise were

you able to identify any other grounds that developed

between 2009 and 2010 as to why the Port was named as

discharger to the order

No

Okay Im going to pass out what is our next

THE COURT REPORTER 1237

MR BROWN Okay Ill provide you with copy

of this next exhibit

THE COURT REPORTER Will you stick that on

there for me

THE WITNESS Yeah

THE COURT REPORTER Thank you

Exhibit 1237 was marked

BY MR BROWN

And want to ask you if youve seen this

document before

Yes have

When do you recall first seeing it
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113538

113546

113556

113600

11 36 .06

1136
p9

113620

113622

113627

113629

113632

113634

113637

113640

11 36 41

113641

113642

113649

113653

113658

113659

113721

113725

113744

113748

It would have been lets see It would have

been about -- on or about the time that the letter is

dated

Do you know whether SDGE and END .merica ever

published to the Regional Board the results of its 2005

sediment testing

No dont

Have you seen any results of the 2005 sediment

testing

dont -- dont recall that

Did anybody from the Regional Board ever follow

up with San Diego Gas Electric regarding the

environmental testing

MR CARRIGAN Calls for speculation

MR BROWN If you know

THE WITNESS -- dont know

BY MR BROWN

Do you have any current plans to ask whether the

2005 sediment investigation will be provided to the

board

-- dont personally But there -- we may

well do that yes

And then at page of this document after the

two first bullet points so more or less the third

paragraph it states San Diego Gas Electric is
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113752

113754

113757

113802

113804

113806

113808

113809

1138 10

113814

113821

113834

113843

113852

113855

113858

113903

1139

113915

113916

113924

113926

115957

113939

113945
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continuing to research records on PCB uses and

occurrences at Silvergate Power Plant and will provide

additional supporting documentation to the RWQCB in

future transmittal

Have you seen transmittal of the type that was

referenced in this letter

No

Do you have plans to try to obtain that

transmittal

We this is not an issue Ive been working on

lately But we may well do that yes There is -- north

of the shipyard site the board has some concerns with

other areas of San Diego Bay and that might lead to

future investigative order

And is that in particular area

Its north of the RAE lease -- leasehold or the

northern extent of the proposed dredge footprint

Does it include Polygons 29 and 30

MR CARRIGAN Calls for speculation Lacks

foundation

THE WITNESS just need to get map in front

of me Yes it could yes

BY MR BROWN

Okay And when will that be evaluated

MR CARRIGAN Same objections
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THE WITNESS Weve not -- not -- theres no

firm schedule for that just an awareness of that that

there is potential need for that

BY MR BROWN

understand that the reason that NA22 was not

included in the remedial footprint is because it part

of TbL program Is that correct

Yes

Now is the entire bay listed on 303d

listing to your knowledge

MR CARRIGAN Vague

THE WITNESS Its got -- the bay is listed for

several impairments portions of it -- recall that

for PCB5 the entire bay is listed

BY MR BROWN

And so how was it determined that TI1DLs would be

used at NA22 but not for the rest of the leasehold area

MS PERSSON Asked and answered

THE WITNESS There is -- finding in

section in the DTR that addresses that And if could

turn to that could summarize that

MR BROWN That would be very helpful

THE WITNESS In my response Its probably

Volume On page 12-2 theres paragraph there that

in -- that -- where the board makes the finding that

113947

113953

113958

114000

114005

114009

114012

114015

114017

114021

114024

114028

114030

114035

115957

114039

114944

114054

114055

114102

114107

11 4110

114111

114128

114148
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weve determined that issuance of cleanup and abatement

order in lieu of TMDL is an appropriate regulatory tool

to correct the impairment sediment quality impairment

at the shipyard site based on several considerations

Theres five of them listed

The first consideration is that the pollutant

discharges from NASSCO and BAE that theyre two of the

primary sources of contamination The board is alleging

that current discharges have been significantly curtailed

there in recent years And so theres no compliance

issues with the discharge permits

The second consideration was that pollutant

contributions to the shipyard site from Chollas Creek

will be gradually and significantly reduced as result

of the implementation of two TMDL efforts on that stream

The third consideration was discharges from

other sources that the board is aware of to the shipyard

site have either -- theyre either historical

contributions that are no longer happening and are no

longer occurring Or if we became aware of them we feel

that we could control and get the sources terminated

The we made conclusion that all of those

source control efforts just mentioned will likely be

sufficient to eliminate or significantly reduce

pollutants from accumulating in the sediments at the

114154

11 4157

114205

114212

1142 15

114221

114226

114230

114235

114238

114243

114249

1142

114259

114302

114310

114319

114325

114329

114339

114342

114353

114355

114358

114405
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shipyard site 114408

And then finally the major goal is that we feel 114410

attainment of the cleanup levels in the order will result 114415

in restoration of the beneficial uses in -- through -- 114420

through the cleanup process And the attainment of water 114429

quality standards is one of the chief goals of TMDL 114432

And it achieves that through defining waste load 114435

allocations that apply to sources 114440

And then the -- as the TNDL is implemented and 114443

10 those waste load allocations are -- are complied with 114445

11 then in theory the water body thatTs impaired the 114453

12 impairment is resolved and the water body meets the 114458

13 standards And the cleanup order is kind of achieving 114503

14 that same kind of -- of result through the cleanup of the 114506

15 sediment Al -- all of those reasons 114511

16 BY MR BROWN 114514

17 Thank you 114515

18 Is it your anticipation that if the site is 114517

19 addressed through the CAO that this portion of the bay as 114519

20 it applies to sediments will not have further cleanup 114524

21 done through ThIDL program 114528

22 At the Shipyard Sediment Site yeah the board 114530

23 has no plans for any further remedial action other than 114536

24 whats described in the draft cleanup order for that 114541

25 site 114544
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114545

114548

114554

114556

11 4601

114604

114610

114614

11 46 15

114618

114622

114626

114629

11 46 31

11 4631

114635

114636

114638

114641

114645

114648

114651

114655

114702

1147 08

Have you made any comparison of what the cleanup

levels would be through the TMDL program versus the CAO

program for this site

theres have not personally

Theres draft document out for peer review dont

know if its been on the public website or not There

could be some differences there Im not certain at this

time

Is that available for public review

It might be Anything that is available for

review it is posted on the website

havent seen it although Im not that great

with websites

Yes

Is there mechanism for obtaining it if its

not on the website

can -- we can look into that for you And

would just have to say we would -- could get back with

you on that anything -- we would be happy to supply

anything thats available to the general public

When the cleanup and abatement order and the DTR

use the words that the CAO is being used in lieu of

TMDL program does that indicate that one will substitute

for the other and we wont face liability under oath

Our hope with the Shipyard Sediment Site is --
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114710

114717

114725

114728

114739

11 47

114746

114751

114754

114803

114804

114822

114815

114818

015957

114827

114830

114840

114849

114906

11 49 21

114925

11 4932

114935

11 49 43

is that once the order is complied with that the

Regional Board will use the various the post-remedial

monitoring data that comes in as basis for delisting

the site removing it from the 303d -- its term Clean

Water Act Section 303d List of Impaired Waters that we

would remove it from the list and thereby the potential

requirement for TI4DL would be -- would be satisfied

Okay want to switch back little bit to

SW29 and 30 think might be -- not the outfalls

The polygons

Okay Thats the cleanup order guess

MR CARRIGMI Oh yeah Here we go Do you

think it might be under this There we go

THE WITNESS Okay Ive got it

BY MR BROWN

Im trying to understand why they were not

included in the dredging footprint Could you give me

your perception as to why they were not

-- think the -- would have to look at the

DTR to refreshen my memory on that It we as

have indicated earlier this morning we constructed the

dredge footprint to deal with the -- the most polluted

sites first and get -- get those addressed

And we -- at the northern end of the site there

was possible basis for further investigation to be done
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up there to see if any remedial work other remedial work 114949

needed to be done And the board made the decision to 114956

reserve that for future investigative order is about 114959

the best way could put it 115003

And thats somewhat what was trying to get at 115005

or what was trying to get at 115008

Is it the primary reason why theyre not listed 115010

in the dredge footprint is because they will be 115013

considered at later date 115016

MR CARRIGAN Document speaks for itself 115018

MS TRACY Misstates testimony 115023

MS PERSSON Join 15025

MR BROWN From your perspective 115026

THE WITNESS Yeah From my perspective Im 115027

just recalling that we we had some concerns and those 115029

concerns may lead to more investigations at the end of 115031

that -- RAEs leasehold 115036

BY MR BROWN 115041

Okay Do you know who was involved in those 115042

discussions
115043

With the Cleanup Team 115044

Yes 115045

That would have been myself and the other 115046

Cleanup Team members basically group discussion 115053

And youre the person most knowledgeable on the 115056
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issue as to why they those two polygons were not

included in the footprint

MR CARRIGAN Hes not been designated as such

THE WITNESS Yeah Yeah -- -- --

guess Im not designated as such

BY MR BROWN

Okay All right On to some more general

topics wanted to go through with you some of the other

sites that you may have worked on

Okay

Did you work on the Campbell Shipyard Site the

one thats distinct from this site

Yes did

And what was your involvement with that site

It was two-fold was involved with the -- the

review of sediment quality assessment which led to the

development and issuance of cleanup and abatement

order And then sometime after that was involved with

the boards issuance of waste discharge requirements for

confined sediment disposal facility at the site

And did you work with port representatives at

that site

Yes

And did you find them to be cooperative

Yes yes

115058

115102

115104

115110

115112

115115

115115

115125

115132

115134

115135

115138

115139

115143

115146

115152

115159

115201

115209

115216

115222

115224

115225

115226

115230
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site

that site

site

on into

115231

115233

115234

115238

115240

115242

115249

115253

115255

115259

115304

115308

115309

115310

11 53 12

115315

115319

115323

115326

115328

1153 31

11 53 33

115335

11 53 36

1153 39
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Were they named as primary responsible party

at that site

No

And was the site ultimately capped

Yes it was

Do you know what method of imposing cleanup

standards was used at that site And let me give you

few options

Was it 92-49 SQOs or ThDLs

It was not -- it was 92-49

Okay The TDY site were you involved in that

Yes

And did you work with port representatives on

Its been this goes back some years But

think there was some Port involvement yes

Do you know if the Port was cooperative at that

-- believe they were yes

And do you know if this site is still continuing

the future

Yes it is

And its the subject of renewed interest at this

25 point



Yes 115339

And is the Port cooperating at that site 115340

Well let me ask you this When youre -- when 115342

youre talking about activities renewed interest are 115345

are you referring to the cleanup activities being done 115350

there or the -- 115353

Yeah Lets break it down little bit There 115355

is an ongoing cleanup of the land side portion of TDY is 115357

that correct 115402

10 Yes 115402

11 And is the Port cooperating in that -- those 115403

12 activities 115406

13 Thats being managed in different part of the 115407

14 office so dont have any direct knowledge on that 115409

15 And how about the water side part of TDY the 115411

16 Convair Lagoon cleanup 115417

17 also am not involved there either 115419

18 Do you have any knowledge that the Ports not 115427

cooperating at that site 115429

20 No 115430

21 Bow about the Tow Basin site 115431

22 Ive only remote involvement with that So -- 115434

23 cant answer as to what the Port is doing on that site 115438

24 or our perspective on that havent heard anything 115443

25 that its -- the Port is obstructing anything or not 115446
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115451

10 site

11
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11 54 52

115456

115457

115458

115500

115506

115512

115513

11 55 15

115516

115521

115523

115526

115533

115539

115542

115554

115557

115559

115602

115603

11 56 08

115659

115611

Okay How about the South Bay Power Plant site

are you involved in that

Yes

And have you worked with any Port

representatives at that site

Not heavily But yeah therve been some

contacts with the Port

And who is your contact at the Port with that

That would have been David Burke

And in any way has the Port been uncooperative

at that site

Not not not uncooperative However

they -- Mr Murk when we did meet with him indicated he

was under some legal constraints as to how much he

could how much cooperation he could have with us at

that time

And are you aware of any current lack of

cooperation by the Port at that site

No

How about the Goodrich site in Chula Vista are

you familiar with that site

haven1t worked on that site directly Im

aware of it dont have knowledge of the Ports
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115616

115620

115623

115631

115637

11 56 56

115659

115702

115704

115707

115709

115717

115721

115724

115728

115738

115739

115743

115743

115749

115757

115801

115805

115808

115811

interaction with the board on that site

Are you aware of any other sites where the board

is currently working with the Port

None come to mind Oh excuse me The

Shelter Island Yacht Basin copper TMDL -- with --

involving conversion of boat hulls to using different

type of vessel paints The Port is working very

cooperatively with the board on that

Okay Lets go back through couple of these

on another issue On the Campbell -- on the Campbell

Shipyard site 92-49 was used as the method for

determining cleanup at that site At the TDY site what

was used as the method

This would have been back in the 1980s It

would have been pre-Resolution 92-49 but similar

concepts involved

Okay And at the Tow Basin site what mechanism

is being used

Well -- well any time the board sets cleanup

goals by the board needs to set those levels in

conformance with the principles in 92-49 So whatever is

done in the Tow Basin at some point needs to show that it

is in conformance with it

Are you aware that the SQOs are being

implemented at the Tow Basin
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115814

115822

1158 27

115831

115834

115836

115840

115845

115847

115852

115858

115906

115911

115915

115919

115921

115926

115927

11 59 31

115933

1159 3.5

11 59 41

115946

115951

115952

Im not aware of that But it sounds correct

They are they are in effect now and the sediments in

the cleanup decisions would have to be in conformance

with -- with that State Board policy

And how about the South Bay Power Plant are

sediments being investigated there

There are plans to initiate investigation at

that site yes

And what mechanism will be used there

We havent gotten into detailed formulating

strategy on that But the board has authority under the

Water Code to issue investigative orders to similar to

the shipyard site to do sediment -- to obtain sediment

cpiality assessments and to to see if any remedial work

needs to be done

Will that be under the governance of the SQO5

Yes it would

Okay And how about the Goodrich facility are

you aware of whether theres any sediment investigation

going on at that site

There there has been some type of

cleanup done in the marsh land down in that area But

Im not aware of other work being done It could be

Im just not aware of it

Okay And at the Shelter Island Yacht Basin
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what work is being performed at that site 115956

The Port is kind of taking lead role in 115959

investigating the use of alternative vessel hull paints 120011

to curtail copper discharges into the bay from the 120020

current hull paints that is causing water quality 120029

standards to be exceeded 120033

They are kind of coordinating serving as -- 120036

as facilitator between the board and the underwater 120041

hull cleaners and the marina operators that where 120046

10 these vessels are congregated those type of activities 120051

11 There is -- we believe the Port is going to 120101

12 begin some routine reporting to us on water quality 120104

13 conditions in Shelter Island Yacht Basin and giving us 120107

14 reports on how many boat hulls are being modified to -- 120111

15 with less toxic paint that type of thing 120117

16 Okay At the Campbell Shipyard Site are you 120120

17 aware whether the Port contributed to the cost of 120125

18 cleaningup that site 120129

19 Im not aware of how the cleanup was ultimately 120132

20 financed no 120135

21 Have you ever received any indication that the 120138

22 Port paid for that 120140

23 -- Im not aware of it no 120147

24 And think you mentioned in your deposition 120149

25 couple of days ago that outside the NASSCO cleanup this 120151
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was the largest cleanup of sediments to occur in 120154

San Diego Bay 120157

The Campbell facility 120158

Yes 120200

-- theres -- there is chart that lists all 120201

these cleanups and the dredge volumes involved think 120207

the Campbell site was sizable effort there -- 120210

dont know how it compared to Convair Lagoon or that but 120216

Do you know where that chart is located 120220

10 Its one of the exhibits here 120222

11 Maybe 120226

12 MR CARRIGAN Its Exhibit 1210 Counsel 120228

13 BY MR BROWN 120229

14 Exhibit 1210 Okay wont be able to ask you 120231

15 about that right at the moment because Id have to get on 120237

16 my computer and move from something else wanted to ask 120240

17 you about 120242

18 Okay 120242

19 Do you know what the cost was of cleaning up the 120243

20 Campbell Shipyard Site 120245

21 -- cant recall if there was any cost data 120251

22 on this chart The -- the board typically does not get 120255

23 detailed cost reports on the ultimate cost for compliance 120301

24 with cleanup orders Its not typically information that 120306

25 we request
120310
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120312

120315

120318

120324

120328

12 03 31

120336

120341

120343

120348

12 03 55

12 03 57

1204 00

120404

12 04 08

12 04 13

120414

120416

120420

12 04 22

12 0423

12 04 23

12 04 24

120430

120431
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Mr Barker when youre doing the economic

feasibility wouldnt it assist you in looking at the

costs of prior cleanups to determine sort of the scope

and size of the next cleanup thats being done

Yes it would It -- it would help And also

to help it would help to have ready access to cost

estimates and things like that

Have you ever been informed that the cost of the

cleanup at Campbell shipyards has been $30 million

No Or may have heard just indirectly nuixihers

in that magnitude yeah

And in size of volume -- and well look at the

chart but to your recollection is the size of the

volume at the current site considerably larger than the

Campbell site

believe that it is yes

And did that involve the operation of one

shipyard to your knowledge

MR CARRIGAN Vague The Campbell site

MR BROWN Yes

THE WITNESS To my knowledge yes

BY MR BROWN

Did it have involvement of the Navy involved in

In -- in the remediation of the site
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Or in contributing to the problem at the site 120433

The board -- dont recall that the Navy was 120437

party that we named in the cleanup order There -- there 120440

may have been some role that was off outside of the 120445

boards purview with the Navy Im not aware of it 120449

But you dont recall if there was naval base 120452

nearby contributing to the problems at that site 120455

-- dont recall that no 120457

Was there power plant in the vicinity 120459

10 dont recall that -- yeah There may -- 120507

11 there may have been This goes back many years -- 120509

12 just vaguely recall an old power plant facility being 120513

13 listed as source for some of the soil contaminants on 120520

14 the upland side of the site Now that Im thinking about 120524

15 it more the order addressed remediation both in the bay 120530

16 and in upland areas 120534

17 Okay Do you know who the contractor was who 120537

18 provided cost estimates for the site 120541

19 MR CARRIGN The Campbell site 120546

20 MR BROWN Yes 120548

21 THE WITNESS dont recall that It may have 120558

22 been Anchor But -- -- dont -- my memory is foggy 120559

23 on that 120604

24 BY MR BROWN

25 Ill represent to you that it was in fact 120607
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Anchor that provided the cost estimate for the cleanup of

that site Do you know what their estimate was

cant cannot recall that no

Did you -- does it ring bell that the estimate

was $16 million

As Im recalling there was remember some

complications with the cleanup where the order was issued

based on one set of assumptions which upon further

investigation turned out to not be an accurate

assessment of what it would take to remediate the site

And did it ever come to your attention to the

actual cost of the cap was $30 million as opposed to 16

MR CARRIGAN Asked and answered

THE WITNESS Yeah have nothing to add to my

prior answers on that may have had some general

discussion over the years when someone from the Port

might have mentioned that to me But --

BY MR BROJN

Did the Port make you aware that they were being

sued for the $14 million cost overrun between Anchors

estimate and the actual cost of the cleanup

No

Did the Port ever suggest to you that Anchor may

not be the best party to look to for cost estimates on

cleanup in San Diego Bay based on its underestimation by
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120610

12 0613

120615

120617

120620

12062

120630

120634

120639

120644

120648

120650

12 06 54

120655

120657

1207

120707

1207 19

120721

120724

120729
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120733

1207 38

120739

120740

12 0744

120746

12 07 47

120749

12 07 55

120756

12 08 15

120816

120819

120820

120826

12 0828

120830

120832

120834

120837

120842

120846

12 08 52

120856

120901
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the order of 40 percent at the prior single largest

cleanup in San Diego Bay

MR CARRIGN Argumentative Counsel were

getting way far afield If you could bring it back to

something that might be relevant to this proceeding that

would be helpful

MR BROWN think this is pretty relevant

Were getting into economic feasibility

THE WITNESS would have to have the question

read back

The record was read

MR CARRIGAN Assumes facts not in evidence

Argumentative

MR WATERMAN Objection Lacks foundation

THE WITNESS Im not the -- No The Port did

not approach me with that information

BY MR BROWN

And who suggested to you that Anchor might be

the party that should be used for estimates of cleanup in

San Diego Bay at this site

No one suggested it or even asked the board

The board was in need of cost information on for

various issues to allow us to do certain analysis And

we made the responsible parties aware of that And they

supplied us with the information we requested
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Okay Switching to another subject

Are you aware of any economic analysis of and

comparison of the costs of implementing TMDLs SQOs and

cleanup under 92-49

MR CARRIGAN Vague

THE WITNESS Am aware of -- of study

thats been done to develop those costs no Im not

MR BROWN Okay think Im not going to

question you about it Ill let other counsel know this

is an economic study Its on the Water Board site It

just came out in January in 2011 But think he just

testified that hes not aware of it So Im just going

to show it to him to make sure hes not and then wont

question him further about it

THE WITNESS Yeah have not have not

reviewed this as yet no

MR BROWN Okay will mark this as the next

exhibit to the deposition

Exhibit 1238 was marked

BY MR BROWN

Mr Barker do you receive training on economic

considerations

Yes

And how is that training conducted

The training was thinking of was classes

12 0905

120911

120922

120927

12 09 30

120931

120936

120943

120945

120947

120949

120953

120956

12 10 00

121006

121013

121015

12 10 17

12 10 18

121023

121024

12 1027

12 1027

1210 28

121030
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121034

121038

121039

121042

121045

121049

121049

121053

121055

121055

12 10 57

1210 57

121058

121102

1211

121106

121110

121110

121116

121120

121122

121125

121133

121136

1211

took as part of my engineering degree

MR WATEEN Pardon me Pardon me Counsel

Do you have copies for -- of that exhibit

MR BROWN No dont You can all take

look at it and its also on the Water Board site But

Im not going to question him about it

MR WATERMAN You just entered it in order to

ask if hed seen it

MR BROWN Yes

10 MR WATERMAN Okay Ill get copy at the

break

BYMR BROWN

Outside of your engineering classes take it

during your formal education have you been given

training on it at the Water Board

On analyzing economic issues

Yes

Just just as result of guidance on specific

projects not general training classes no

Have you been given training on economic

analysis of TLs
Just generalized training that -- that economic

considerations are part of the process for adopting

TMDL And so theres -- think theres process with

TNDLs thats referred to as the functional equivalent
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process where the its process for reqtiiring

conformance with CEQA

And it -- when project is analyzed under --

under that process the the costs of reasonably

foreseeable methods of compliance with whatever the

standard is thats being considered is part of that

process And so we get into cost data from that

perspective with TMDL

Are you aware of any court challenges to

economic considerations for the application of TMDLs

MS PERSSON Objection Vague

THE WITNESS Not in the San Diego region

There there might have been in other areas of the

state lawsuits involved or that were over economic

consideration issues and their evaluation

BY MR BROWN

Are you familiar with case regarding the

County of Los Angeles where the County of Los Angeles

sued the State Board regarding economic considerations

for TLs
MS PERSSON Asked and answered

MR CARRIGPN Assumes facts not in evidence

MS PERSSON Asked and answered

MR BROWN Its not asked and answered Its

different subject
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121148

121154

121158

12 12 08

12 1213

121218

12 1222

121226

121229

12 1232

121243

121244

121248

121251

121300

115957

121304

121306

12 1308

121313

12 13 17

12 13 17

121320

121321

121322
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THE WITNESS Yeah Im -- Im not -- Im not

aware of it specifically -- may be thinking of it

as different case in my mind But Im aware that there

have been some lawsuits in that area

BY MR BROWN

Do you recall would it refresh your

recollection if told you it was regarding trash

discharges

Yes Yes that helps

And do you recall what the outcome of that was

dont remexnber right now no

Okay

From your perspective is there any difference in

for implementation of SQOs TMDL5 and cleanup

92-49

MR CABRIGAN Vague Overbroad

THE WITNESS Yeah It -- it would bea hard

question to answer Are we talking about at the shipyard

site

BY MR BROWN

Well we can use the shipyard site But since

they may not get implemented there don know if that

leads us in the right direction

Okay

But you can answer it that way if youre more
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costs

under

12 13 25

121325

121329

12 13 34

1213 36

121336

12 13 39

121341

121343

121344

121347

121352

121353

12 13 57

12 14 05

121407

121413

1214 20

121425

121426

1214 27

121429

121432

12 14 34

121434
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comfortable with it

Im just thinking So the three -- the three

things were thinking of are SQOs TMDLs and cleanup and

abatement orders

Right

TMDLs sometimes are written on very broad

watershed basis addressing many sources and laundry

list of contaminants And cleanup order might be

focused at smaller area on smaller suite of

contaminants

So some respects the and the and the

cleanup order is based on might be directed towards

removal of contamination whereas TMDL is is

implement -- implemented It sets waste load allocations

that have to be met forever from that point forward

And so there will be continuing costs accruing

forever to comply with that So in that respect TNDL

might be more expensive process

And how about SQOs is that from your

perspective more expensive process than 9249 or

No--

MR CARRIGAN Calls for legal conclusion

Vague and ambiguous Go ahead

THE WITNESS SQOs are actually -- it common

element in both cleanup order and TMDL What SQOs

Peterson Reporting Video Litigation Services

121436

121437

121443

121449

121451

121454

121459

121507

12 15 13

121517

121520

121525

12153

121536

121542

1215 46

121551

12 15 55

121558

121601
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121611

121613

121616
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are it refers to narrative sediment quality objectives

And that is -- they are water quality standards And in

both cleanup and abatement order and TMDL if theyre

both directed at sediment pollution problems both

cleanup order and T4DL would be directed towards

achieving compliance with the sediment these narrative

sediment quality objectives They would -- theyre water

quality standards They would apply in both cases

And to your understanding does the board have

discretion as to whether to use 92-49 SQOs or TLs at

given site

1R CARRIGAN Calls for legal conclusion

THE WITNESS The -- as -- as mentioned the

board did the sediment quality objectives SQO are water

quality standards And they apply throughout -- in all

enclosed bays and estuaries in California And the

San Diego Water Board does not have authority to set

those aside

And under the Water Code if the board makes

cleanup decision in the bay -- and theres little

caveat to that because there was date put in the SQO

policy that said sediment quality investigations prior to

that date could decisions could be made based based

on the investigation that had been done But just

hypothetically speaking Im getting tongue-tied now and

12 1620

121628

121632

121636

121647

121652

121658

12 17 02

1217 05

12 17 08

12 17 12

121713

121721

121724

12 1730

121736

121741

12 17 44

121747

121749

12 17 53

12 17 57

12 18 04

12 18 10

121815
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forget what Im trying to head towards

Ill try and redirect this in another direction

Was there any legal basis for determining that

SQOs could be were you made aware of any legal basis

for determining that SQO5 could be eliminated from sites

prior to certain date that were under investigation

Yes

And what was your understanding of that

Id have to have the SQO policy in front of me

Theres particular date that was placed in there And

forget all the qualifications on it

But it -- think it amounted to that if --

sediment quality investigation had been completed on or

before that date that the decision on cleanup

could proceed based on that investigation that had been

done with -- even though that investigation may not have

addressed all of the testing protocols that are part of

the -- whats called the State Water Boards SQO Policy

Okay Lets switch to slightly different

subject Related but slightly different And then

hope to get us out of here for lunch by the 1230 break

want to look at Section 31.2 of the DTR

Okay

And Im particularly interested in Figure 31.1

MR CARRIGAN Right before this tab

121819

12 18 22

121828

121831

121835

121839

1218 42

121842

121845

121849

12 18 52

121855

121900

12 1903

12 1914

121918

121924

121929

121934

121937

121939

121945

121948

121949

121958
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1220 03

122003

122004

122008

122015

1220 23

122025

122026

122027

122028

122043

115957

122049

122052

122055

122058

122104

122105

122110

122119

122122

122123

122130

122138

122140
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THE WITNESS Okay

BY MR BROWN

Mr Barker the part that couldnt understand

here is what was ultimately decided as to which one of

these levels would be applied to the shipyard site

MR CARRIGAN Youre asking about the

Figure 31-1

MR BROWN Right

MR CARRIGAN Okay

THE WITNESS Okay. Im -- oh you mean at what

point was there decision made as to..

BY MR BROWN

Right So guess what Im trying to say is it

appears that these figures are related to the footprint

And Im trying to determine which one of these graphs was

the guiding principle for the footprint which dollar

amount was used

Oh okay The projected cost of the cleanup

which is in Section 32 was in the neighborhood of

$58 million

Right

And that was based on the cost estimate for the

proposed dredge footprint And Id have to get

read-back on your question

Well maybe can help you Because we have the
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Oh of percent exposure reduction

Right Im trying to determine ultimately

determine that this percent exposure reduction was used

to determine the appropriate level of economic

feasibility But -- -- Im trying to determine which

one of these blue graphs turn to be the cutoff point

Okay The function of this graph was to

determine if cleanup to background was economically

feasible And so the -- the methodology there was to try

to correlate percent reduction in what we call percent

exposure reduction

That would be obtained by meeting

everincreasing stringent cleanup levels And there was

point reached which is described in the text that

beyond $33 million exposure reduction dropped below

percent And percent per $10 million spent And

that -- and that that would be at the $33 million scale

And then that exposure reduction dropped below

percent after $45 million exposure

So we had the staff was or Cleanup Team

was of the opinion that with remediation project cost

of $58 million we were in the -- the neighborhood of

122143

122148

122151

122154

122157

122201

1222 04

122208

12 22 13

122219

122222

122226

1222 33

122242

122248

1222 52

122258

122308

12 23 14

1223 23

122332

1223 35

122341

122346

122350
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benefit of having the Anchor document available to us

And it doesnt seem to fit neatly into particular

category
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diminishing returns as far as environmental benefits of

requiring more cleanup And we felt that was an

appropriate place to say that cleanup was feasible to

that point but that it didnt make economic sense to go

beyond that point

Okay So somewhere between the 45 and the 185

it was determined that that was the appropriate level for

incremental costs to be no longer occurred occurring

Or yeah We we we we were just

saying that the percent exposure reduction had was

dropping below percent after 45 million and that to

obtain further percent reduction that from balancing

of the benefit environmental benefits from the cleanup

versus the cost of the cleanup we felt that that

there the benefits did not warrant requiring more

cleanup

Now did the $58 million as it pertains to this

graph is this graph linked to the 58 million-dollar

figure or the 38 million-dollar figure

Okay Yeah

And Im trying to get -- think you

understand does this graph relate to cleanup costs or

cleanup costs plus monitoring and other nonconstruction

costs

The let me say two things For economic
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considerations the board did two evaluations One is

economic feasibility of cleaning up to background And

that was function of this graph

And then later on in Chapter 32 theres an

analysis in there that says given that cleanup to

background is not economically feasible that the

alternative levels need to be as close to background as

is economically and technologically feasible

And so theres an analysis done back in that

section to show that its -- that the remedial footprint

was as close to background as was feasible Im not sure

if Im answering your questions

think youre answering my questions But Ive

got to admit Im was there reason why that analysis

wasnt included in this economic consideration section

Yeah yeah Its basically the -- the document

was set up where where in one part of the document

one decision point under requirements of

Resolution 92-49 it has presumptive cleanup goal of

background And it says that all -- you know cleanups

have to attain background and that alternative levels

are not appropriate unless cleanup to background is

technologically or economically feasible

So the function of this section of the DTR was

just to address that consideration on whether cleanup to

122600

122603

122606

122607

122616

122622

122626

122631

122635

122639

122645

122649

122651

12 2654

122657

122705

1227 14

122722

1227 25

1227 32

12 2735

122739

122742

1227 47

122752
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background was technologically or economically feasible

And that is its only function

MR BROWN Okay Well that been very

enlightening have no further questions for you So

you can enjoy good lunch knowing you dont have to hear

from me again

THE WITNESS Okay Thank you

THE VIDEOGRAPHER This ends Videotape No in

the deposition of David Barker The time off the record

is 1228 p.m

recess was taken

THE VIDEOGRAPHER This begins Videotape No

in the deposition of David Barker The time on the

record is 137 p.m

EXMINAT ION

BY MR BENSHOOF

Mr Barker good afternoon My name is

Ward Benshoof introduced to you or introduced

myself to you briefly off the record Im cocounsel with

Ms Tracy representing SDGE in this matter

And have some questions of you regarding the

portion of the DTR and temporary cleanup and abatement

order that addresses SDGE as well as the shipyard So

thats where Im going to be focusing my questioning on
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this afternoon

And apologize if -- Im going to ask couple

of background questions They may have been covered

before but Im going to go through them pretty quickly

All right

understand that youve been with the

Water Board Mr Barker for approximately 30 years

Is that correct

Thirty-five years

And -- and have you developed in that time

Mr Barker what you would consider an expertise in

matters of fate and transport the movement of

contaminants

Yes some expertise yes

assume that number of your projects have

raised questions that would fall generally under the

description of fate and transport questions

Yes

And in particular on this project Mr Barker

Mr Carlisle testified that in terms of the section of

the DTR that concerns SDGE Section you would be the

individual at the Water Board that knows the most about

that section Is that fair characterization

Along with Mr Carlisle yes

And would the same be true of the Sections

013756

013757

013801

013804

013807

013807

013809

013813

0138 18

013820

013826

013830

013835

013837

0138 38

013841

013846

013849

013850

01 38 57

013901

013905

013908

0139 12

013917
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and having to do with RAE Southwest Marine and -- or

San Diego Marine Construction excuse me and

Campbell Industries

Yes

And we -- in the Carlisle deposition referred

to those as the sometimes as collectively as the

shipyards or Southwest Marine And if use those terms

today mean to refer to that shipyard on the northern

part of the site as opposed to the -- most of my

questions at least will be focused just solely on that

shipyard as opposed to the NASSCO shipyard

Okay

But if theres any doubt in your mind as to

which one Im referring to you know you can ask me to

clarify

Okay

And that of course holds true for any of my

questions To the extent theres any aspect of them that

you dont understand be sure that you ask me what mean

by something as you have during the course of the day or

so that Ive been here Because once you start

answering we all assume that youve understood the

question So if theres any aspect of it that you dont

understand be sure you let me know

The have you been involved Mr Barker with

013922

01 3931

013934

0139 37

013939

013944

013950

013954

013958

014002

014005

014008

014009

01 4011

014015

014015

Oi 40 16

014020

01 4023

014027

0140

014033

014036

014039

014046
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014052

014056

014101

014101

01 4107

014111

014116

014125

014133

014135

014140

014142

014143

01 41 47

01 4150

014152

014154

014241

014246

014255

014300

014309

014321

0143 21

014326

projects that you would consider to be similar to this

particular matter with the Water Board

Yes

And -- and what -- what projects would you put

into that similar category

Speaking of projects on San Diego Bay that dealt

with contaminated sediments and linking those sediments

to sources or trying to do that yes

And thats your general description

What specific projects then by name if you

could just sort of identify them would fall within that

general category

Okay If could refer to one of the exhibits

Please do

MR CARRIGAN Lets see Im guessing that

would be 1210

THE WIrNESS Yes Okay These projects would

include but not necessarily be limited to Paco Terminals

Incorporated Teledyne Ryan Convair Lagoon

Shelter Island Boatyard Bay City Marine

Driscoll Boatyard Kettenburg Marine Koehier Kraft

Mauricio and Sons Campbell Industries and the current

Shipyard Sediment Site

BY MR BENSHOOF

So these were all projects which you worked on
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014328

0143 33

014335

014339

014340

014340

01 4342

014343

014348

014351

014358

014402

014404

014407

014408

014415

0144 20

014423

01 44 28

014434

014440

014444

014454

01 44 59

014503

that involved conditions of contamination in bay

sediments and your effort or your and others efforts

to try to identify the sources that caused or may have

contributed to the --

Yes

-- contaminated conditions

Yes

Now have you been in position of supervising

each of those projects as you have with this particular

matter And you dont let me just you can shortcut

things by if for example you supervised most of the

them but there were couple you didnt you can just

point out the ones that you didnt So if you want to

use shortcut you can

Okay Yes supervised all of them

Okay And take it your practice in -- in all

of these instances that you just identified as well as

this would in terms of supervision was to give guidance

to staff and be the sort of ultimate reviewer of staffs

work would that be fair generalization

Yes Let me say in terms of level of authority

was firstline supervisor worked for was

supervised directly by assistant executive officer who

in turn reported to an executive officer So in terms

of hierarchy was at No level
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The person that has to do all the work but

isnt given all the credit

That sums it up sometimes

The -- now take it that as result of this

extensive work youve become well let me ask it

different way

The sites that youve referred to is it fair to

say that they basically involve the same suite of

chemicals of concern that the site that were here today

on involved

Yeah Some of them as mentioned yesterday

number of these were boatyard sites that had similar

waste characteristics that might be found at shipyard

One one of the sites involved PCB releases from an

aerospace aircraft manufacturing facility The other was

copper ore from copper ore loading facility

And its the -- its your experience with

shipyard sites that Im going to be mostly asking some

questions on today

Okay

And -- got the sense in listening to your

earlier testimony that -- that at the Water Board youve

become perhaps one of the most experienced persons in

dealing with discharges that are to be expected with

shipyard operations Would that be relatively fair
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014507

01 4510

014511

014515

014518

014523

014524

014527

014531

014535

014543

014550

014555

014601

014609

014613

014617

014620

014623

014625

014625

01 46 28

014632

01 4635

01 46 41
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characterization

Your question was the most experienced

would said one of the most experienced

Oh yes That would be correct

And think thats why Mr Carlisle identified

you as the person most knowledgeable because he just

said you had the longest experience with these sorts of

issues

Okay

10 And he probably didntt want to answer my

11 questions was probably the second reason

12 All right

13 But let me ask the --

14 MR CARRIGAN You dont know Craig that well

15 BY MR BENSHOOF

16 The and as result of that experience

17 Mr Barker take it youre -- youre not only generally

18 familiar with the sort of discharges that are typically

19 associated with shipyard operations youre familiar with

20 the fact that all of those chemicals of concern that are

21 being addressed in this case are all associated with

22 shipyard operations correct

23 MR DART Objection Calls for speculation

24 Lacks foundation Assumes facts not in evidence

25 THE WITNESS Yes believe they are yes
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01 4654

014656

014659

014702

014705

014706

014707

014709

014711

014713

014714

014716

014718

014723

014727

014729

014732

0147 36

014739

014743

014744

014747
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014750

014750

014754

014757

0148

014801

014804

014806

014807

014808

014809

014815

014817

014821

014825

014829

014830

014832

014836

014838

014846

014850

014853

014854

014857

BY MR BENSHOOF

And incidentally didnt describe what Im

doing with this computer screen The reporter is as you

know transcribing your testimony Im reading it

see

Sort of as -- as youre giving it So -- just

to make sure that understand your answers this is an

aid that use

All right

Im not shopping eBay

Okay

And you have no doubt as result of the

experience that youve had that shipyard operations in

particular in San Diego Bay are major source of PCB

impacts to the bay sediment correct

MR DART Same objections Vague and

ambiguous overbroad

MR CARRIGPiN Ill join with vague Go ahead

THE WITNESS Lets see Out of those

investigations really only one of them was shipyard

level investigation That was at Campbell Shipyard And

PCBs were an element of that

BY MR BENSHOOF

Okay And well get into the specifics of those

elements
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014858

014859

014903

014905

014912

014917

014919

014922

014927

10 014933

11 014934

12 014937

13 014937

14
014941

i5 014944

16 014947

17 014949

18 014952

19 014953

20 014954

21 014955

22

23 014958

24 01 5000

25 015003

Okay

But little bit later

The -- now let me back up just little bit

The and focusing now on just this particular matter

and your preparation for this deposition

Did you -- and again apologize if this has

been asked before But other than your counsel did you

discuss your deposition preparation with anyone else

There may have been some limited discussion with

other Cleanup Team members

And would that have included Mr Carlisle

Yes

Okay And did he discuss the questions that we

had should say SDGE had in particular with regard to

the work done on Section of the DTR

MR CARRIGAN And Im going to make sure that

you understand Dave that if was present during that

discussion that youre not to answer the question

MR BENSHOOF Correct

MR CARRIGAN On that basis So did you

independently -- go ahead Ward

BY MR BENSHOOF

Yeah Ill re-ask it Outside of the presence

of counsel did you have discussions with Mr Carlisle

On SDGE
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015005

01 5007

015009

015012

015014

015017

015019

015023

015028

015031

015040

015043

015045

015046

015050

015054

015056

015102

015108

015112

015115

015118

015122

015125

015129

Correct

Since his deposition

Correct

dont recall discussion like that that

pertained to SDGE

Okay

Did you recall discussion with Mr Carlisle

since his deposition regarding any of the testimony he

gave outside of the presence of your counsel

Lets see Just superficial passing

conversation cant even remember what was

discussed It was that level of conversation

Okay Fair enough

Did you review any of the transcripts of other

staff members deposition testimony that have been given

in recent weeks in this case

No have not

Now you indicated when asked by Mr Brown

some questions about what was the conunencement of this

project you if can recall it correctly you

indicated something to the effect that its -- it sort of

had number of start dates but the one that you picked

for your answers to Mr Browns question was 2001 when

the investigative order was issued

Yes

Peterson Reporting Video Litigation Services

571



10

ii

12

13

14

15

16

17

18

19

20

21

22

23

24

25

015129

015132

015138

01 5143

01 51

015153

015159

015206

015213

015219

015222

015226

015227

015228

015233

015236

015237

115957

015251

015254

01 5303

015306

0153 11

0153 11

0153 12
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And from my reading of the records and we can

go over them if youd like it appears that the genesis

in time was probably as far back as at least 1994 was it

not when the issue of these sediment conditions first

Yeah It -- it may have gone even little bit

further back than that There are some letters in the

record way back in the early 90s that allude to it

And in fact in the 19 -- in the late 80s the

Water Board began to receive investigative evidence

showing elevated levels of contaminants in the sediments

that were opposite both the BAE shipyard and the NASSCO

shipyard correct

That sounds right

And -- and let me not read from something that

Im not showing you Let me put this in the record as

Exhibit 1239

Exhibit 1239 was marked

BY MR BENSHOOF

Its and what was reading from Mr Barker

to refresh my recollection was document SAR 061457

certain staff report for the establishment of shipyard

sediment cleanup levels dated February 17th 1999

Do you see that

Yes

And take it you were involved with this staff
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report

Yes

MS PERSSON 1999

MR BENSHOOF February 17th 1999 yes

MS PERSSON Thank you

BY MR BENSHOOF

And -- and just before go to couple of the

specific portions could you just briefly describe your

involvement

Again was the -- was supervising staff

member who prepared this report And if you would let

me scan the document to freshen my memory as to what it

was about Okay

Add the concern at the time and its indeed

reflected in the first paragraph called Issue was the

impact on of the sediment contamination under Study

on Benthic Organisms correct

Yes

And not human health or wildlife

Thats correct

And then on the second page under Background

its indicated that this project which were guess

part of today actually began in October of 1994

Do you see that

Yes

015315

01 5316

015318

015319

015323

015323

015324

015326

015330

015332

015336

015344

015348

015432

015436

015439

5445

015450

015450

015453

015456

015459

015507

015511

015512

Peterson Reporting Video Litigation Services

573



And is that correct description that were now 015513

some 17 years later involved in the same project that the 015517

board -- that the Water Board began in October of 1994 015522

Yes 015528

And the -- moving down to the second paragraph 015533

theres reference in there and youre reciting the 015538

document is reciting the history And it indicates that 015541

by letter dated April 27th 1998 the Regional Board 015545

directed Southwest Marine to also investigate PCBs in the 015549

10 sediment Do you see that 015554

11 Yes 015555

12 And prior to that date the Water Board had 015555

13 directed both shipyards to investigate metals correct 015558

14 Yes 015601

15 Now what was -- if you can recall what was the 015601

16 reason for the directive to Southwest Marine in 1998 to 015605

17 investigate PCBs in the sediment 015610

18 Okay Let me -- -- cant recall 015612

19 specifically The board went through period where 015652

20 periodically we would collect sediment samples out in 015659

21 San Diego Bay And some of those results may have led us 015702

22 to -- to open up that line of inquiry with respect to 015710

23 RAE 015716

24 The -- the -- now turn to page 1466 if you 015717

25 would Theres reference to -- its page 10 of the 015723
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015726

01 57 27

015729

015732

015733

015739

015740

015741

015745

015751

015753

015753

015759

015803

015805

015806

0158 08

015813

015813

015814

015816

015820

015824

01 58 27

015827
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document

1466

Yes Its Bates stamped 1466

All right

And theres reference to indicator chemicals

Do you see that

Yes

Arid take it thats shorthand for -- for

those chemicals that are known to be associated with the

sources being investigated

Yes

And -- and one of the indicator chemicals for

Southwest Marine was PCB5 correct

MR DART Objection The document speaks for

itself

MR BENSHOOF It does And well listen to it

here Lets turn to page 1468

THE WITNESS Fourteen

BY MR BENSHOOF

And -- and you see that Southwest Marine cleanup

indicator chemicals the box labeled -- the box -- or the

line labeled PCBs is checked as an indicator chemical

for Southwest Marine Do you see that

Yes

MR DART Same objection
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BY MR BENSHOOF

And thats because discharges of PCBs were known

to have been associated with Southwest

Southwest Marines operation And and again by

Southwest Marine mean the current entity and its

predecessors at that site

MR CARRIGAN Calls for speculation Lacks

foundation Misstates witnesss testimony

MR DART Join

MR BENSHOOF Ill ask it different way

then

BY MR BENSHOOF

Why was PCB identified as an indicator chemical

for Southwest Marine

Lets see

MR DART May call for speculation May lack

foundation

THE WITNESS believe that the board had found

there had been some some rounds of what we refer to as

NPDS permit sediment monitoring that had been turned in

by both Southwest Marine and NASSCO And there was this

statewide program called the Bay Protection Toxic Cleanup

Program that involved significant survey of

San Diego Bay sediment quality

And the board or we had drawn the conclusion

015828

015828

01 5834

015835

015839

015844

01 5847

015849

015852

015856

015858

015858

015859

015904

0159 09

015913

015916

01 59 41

015947

015957

020002

02 0010

020016

02 0020

020024
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020028

020037

020041

020042

020043

020045

020049

020052

020055

020056

020100

020105

0201

020113

020114

020115

020118

020122

020122

020125

020129

020132

020136

0201 36

020145

that the elevated levels of PCBs from stations near

Southwest Marine were the result of discharges from

Southwest Marine

BY MR BENSHOOF

Okay And was that conclusion in part based

upon the knowledge that you had gathered with respect to

shipyard operations generally that there were number

of potential PCB sources associated with those

operations

Yes

Now in -- in the preparation of the DTR in this

instance and assume in other projects of necessity

the board needs to rely on information from responsible

parties correct

Correct

And it issues orders of investigation in order

to get technical information from them is that correct

Yes

And its in -- of necessity again and just in

terms of the practical nature of the process of putting

something like this together it has to look to

responsible parties for lot of important information

Right

Now -- and -- and was looking at the database

for -- the SAP database And youll need to -- this
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isnt the this is document we generated

But was trying to get sense for the

involvement of Southwest Marine in the development of

DTR and the temporary -- or the cleanup and abatement

order And just by putting in Southwest Marine and

Water Board came up with 658 written communications

over the course of the period that weve been talking

about

Okay

And let me just -- Im not going to be going

into any detail on that because -- but the number is

significant to me So just want to let you --

All right

-- see the exhibit from which take that

number

1240

Okay

And my question is -- and well mark that as

Exhibit 1240 was marked

BY MR BENSHOOF

And you see that certain individual

Sander Halvax shows up with frequency and writing

letters over the years to the Regional Board

MR DART Document speaks for itself

MR BENSHOOF It does
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020151

020154

the .020156

020159

0202 02

020211

020216

020218

020219

020220

020223

020225

020229

02 0229

020231

020232

020239

020241

020241

020242

020243

020246

0202 50

0202 53

020255
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020257

020300

0203 05

020308

020311

0203 12

020317

020321

020325

0203 29

020333

020334

020334

020336

020337

020342

020346

02 03 50

020354

0203 57

020357

02 04 00

0204 05

020409

020409

MR DART Again to clarify speaking now of

Southwest Marine as the corporate predecessor of BAE or

your prior definition that it include all shipyard

operations on the north or confined to Southwest Marine

MR BENSHOOF will The communications begin

in 1996 that just searched for And we put

conclusion date of September 2005 on it on the search

This is just an illustration And so it would be that

entity during that time period Counsel Whoever

Mr Halvax works for guess Hes writing all the

letters

BY MR BENSHOOF

And take it you recognize that individual

Yes

Now its -- again think we all understand

the necessity of relying on information supplied by

responsible parties But take it Mr Barker you also

are very aware of the selfinterest of parties and not

wanting to be responsible for something

Yes

And so for example there would be an interest

in Southwest Marine to attempt to attribute contamination

it caused to some other source for example SDGE

MR CARRIGAN Calls for speculation Lacks

foundation
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115957

020412

020415

020419

020419

02 04 20

020421

020423

020424

020426

020430

020437

020439

020439

02044T

02 04 50

020453

020454

02 0501

02 0503

020506

02 05 10

020515

020516

MR DART Join

BY MR BENSHOOF

You recognize that theres risk in relying on

parties like Southwest Marine that their input might be

biased

MR DART Join

MR CABRIGAN Same objections

MR DART Same objections

MR WATERMAN Calls for speculation

THE WITNESS Im always aware that parties

when they submit information are submitting information

that may want to reflect their bias towards their

perspective on what the information means

BY MR BENSHOOF

And you obviously being aware of that are

obviously also sensitive to trying not to have your

conclusions driven by responsible partys bias

Yes

And could you just describe how in project

that lasts this -- this long thats this complicated

where you need lot of information from somebody like

Sander Halvax how how you can kind of protect the

process from what you dont want it to be driven to

which is bias

MR DART Objection Vague and assumes facts
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THE WITNESS In my mind that protection just

comes from the experience and perspective of the people

on the receiving end of that correspondence to be aware

of -- of again back to my original statement that

interested persons and representatives of corporations in

the vicinity of site may submit information with --

with their individual perspective on it and -- and bias

BY MR BENSHOOF

Okay

The and in connection with Southwest Marine

do you recall instances where Southwest Marine was

attempting to direct the attention of the board

specifically to SDGE as the cause for some condition

rather than itself

dont -- dont recall SDGE being prime --

primary point of interest with Southwest Marine They

were quite interested in the board expanding its

investigation to other sites in the vicinity of the

shipyard site besides NASSCO and RAE

Okay And let me -- realize theres lot of

documentation And so we 11 let me give you an

example of one of the instances that saw and just ask

you what you can recall of it This will be -- its an

email from Mr Carlisle to yourself SAR 069625 And it

will be 1241

02 05 19

020522

020527

020531

020543

020547

020553

115957

020558

02 0604

020609

020613

020616

020619

020623

020632

020635

020645

020650

020656

020701

020704

020708

020711

0207 18
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Okay

Exhibit 1241 was marked

MR DART State the number again please

MR BEWSROOF SAR 069625

MR DART dont suppose you have copies do

you

MR BENSHOOF Im sorry Well have to bring

out an extra one for you Counsel next time But Im

just do mean for the witness and Mr Carrigan

But maybe you can look over Mr Carrigans hospitable

shoulder

MR CTRRIGAN can share little

MR DART Go ahead with the witness 11 --

Ill look if need to

MR CARRIGAN Fair enough

BY MR BENSHOOF

And my question -- well have couple of

questions So dont want to rush you Go ahead and

look at it Im going to be directing you particularly

to paragraph But satisfy yourself that youve had

time to read it

Okay Ive read it

And -- and theres call from Shaun take it

its the -- its the same Shaun as is in 658 letters to

the board

020720

02 07 20

020724

020726

020730

02 07 32

0207 32

02 07 33

0207 36

020739

020742

020745

020747

020748

020750

020751

020814

020817

020820

020823

020827

020827

020829

020831

020838
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MR DART Objection Misstates the document

MR CABRIGN Argumentative

MR BENSHOOF Letters or other communications

MR DART Same objection

BY MR BENSHOOF

And hes called around the staff Shaun

Correct Hes well known enough to be referred to by

first name it looks like

Yes

And now Shaun is writing -- or called

Craig Carlisle And Mr Carlisle summarizes the

conversation to you and Mr Alo and sends copy of his

email to Mr Shaun or Shaun Halvax and and others

Okay

MR DART Object to the form of the question

MR BENSHOOF Is that --

MR DART Excuse me Object to the form of the

question And the document is more than one layer of

hearsay

BY MR BENSHOOF

Tell me about the process of sharing the boards

own communications with potentially responsible parties

as occurred in this instance

Is it typical when member of your staff

25 summarizes to you conversation hes had with

020840

020842

020842

020844

110057

020846

020850

020854

020855

0208 58

02 09 p4

020907

020911

020916

020917

020919

020920

020921

020924

020924

020930

02 09 35

020942

020943

020946
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020952

020954

020956

021002

021009

021013

021017

02 1018

021019

021023

021028

02 10 33

021034

02 10 35

1159 57

021038

021040

021041

021044

02 10 46

021048

021050

021054

02 11 02

021106

representative of responsible party to copy that

particular individual with his email sunimary

Its not unheard of Sometimes the staff menther

will want to let person that has called or provided

information know that their call or information is being

followed up on Its way of just advising them

Fair enough

Courtesy notice really

And then you see in paragraph Shaun was

expressly raising question about how the board intended

to deal with other PRPs other than the shipyard

Do you see that

Yes

MR DART Same objections

BY MR BENSHOOF

You might want to pause little bit

Okay

Because counsel may have objections to my

question Both your counsel and other counsel And they

are entitled to state them --

All right

for the record And so but let me as

that as to that paragraph you see that Mr Halvax was

raising with Mr Carlisle package of materials that he

had provided to the board at some point previously
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021109

02 11 11

021112

021116

021116

021117

021120

021123

02 1126

021133

115957

021134

021138

021140

021144

021147

021147

021152

021154

021155-

021159

02 1202

02 1205

021209

02 12

Do you see that reference

MR DART Sante objections The document speaks

for itself

THE WITNESS Yes see that

BY MR BENSHOOF

And that package of materials appear according

to Mr Carlisle represent related to previous tenants

historical SDGE discharges et cetera Do you see that

MR DART Same

THE WITNESS Yes

BY MR BENSHOOF

And then Mr Carlisle said he told Shaun that

why dont you send letter specifically citing other

discharges and include their current name and address

And its -- suppose people would know where to find

SDGE

But is that typical

MR DART Same objections

MR CABRIGAN Ill join and add vague

BY MR BENSHOOF

mean it looks like to an external person

unfamiliar with board procedures Mr Barker take it

you might agree it looks like sort of collaborative

relationship between responsible party and and the

board going after third party
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And Im just -- Im assuming that you -- thats

one of the things youre sensitive to is to make sure

that another responsible party not interject bias into

who the ultimate dischargers are that the board seeks to

name mean that is one of the things youre sensitive

to correct

Yes

And is it -- so therefore Ill go back to my

question

Is it typical for someone in Mr Carlisles

position to ask for formal letter saying who do you

want us to cite

4R CARRIGAN Misstates the document

BY BENSHOOF

Specifically citing other dischargers Ill

just read it

4R DART Same objection

THE WITNESS My interpretation of it is that

Mr Carlisle was trying -- it was his way of suggesting

that Mr Halvax frame the issue as to exactly

specifically what -- what parties was he alleging might

have had role in discharges to the Shipyard Sediment

Site

And so and so it was just was reading

it as it was suggestion Mr Carlisle made to Mr Halvax
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021213

021219

021221

0212 26

02 1230

02 1234

021235

021236

021240

021240

021243

021248

021249

090057

021251

021255

021256

02 12 57

02 13 00

02 13 08

021318

021328

02 13 32

02 13 32

021340
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to frame the issue in very specific way so that the 021345

board wouldntt flounder around investigating -- could 021349

more quickly get at the heart of the matter 021354

BY MR BENSHOOF

Okay Now the -- the reason for my questions 021358

regarding the -- the communications between Mr Halvax 021404

and Mr Carlisle is because of some deposition testimony 021408

Mr Tobler gave 021410

Okay 021412

And let me recite that to you He was asked at 021413

pages 116 and 117 of his transcript what Mr Carlisle 021417

told him about the reason that SDGE had been named as 021422

discharger
021426

Oh 021427

Because -- because apparently SDGE had been 021427

named as discharger before Mr Tobler arrived at the 021430

Water Board He testified that that was the case So he 021439

said he asked Mr Carlisle why And these are his words 021440

quote think he told me something like NASSCO and 021442

Southwest Marine wanted more people on board 021446

And asked Mr Carlisle did he dispute that 021450

and he said he didnt recall it But he said he didnt 021454

dispute it either 021457

take it as preliminary matter Mr Barker 021459

you would agree that it would not be appropriate for the 021502
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Water Board to add for example SDGE just because

Southwest Marine wanted more people on board in

Mr Toblers language That wouldntt be an appropriate

basis

MR CARRIGAN Incomplete hypothetical

MR DART Objection Misstates the testimony

of Mr Tobler and Mr Carlisle And join in the

objections

THE WITNESS Could -- could you read back the

question again

MR DART The whole thing

THE WITNESS Or maybe the last

MR BENSHOOF Should just restate it

THE WITNESS Please Please do

BY MR BENSHOOF

take it as preliminary matter Mr Barker

you would agree that it would not be appropriate for the

Water Board to add for example SDGE as responsible

party just because Southwest Marine wanted more people on

board to use Mr Toblers phrase

MR CARRIGAN Same objection

MR DART Same objections

MR WATERMAN Join

THE WITNESS No would -- would -- mean

part of the decision process might recognize that

021504

021508

021512

021517

021518

021519

021520

021524

021527

021528

02 15 37

021537

021538

021540

021541

021544

021547

02 1551

021554

0215 58

02 1559

021600

021601

021606

Peterson Reporting Video Litigation Services

588



Southwest Marine in this might want particular party 021613

added But the board would be looking for evidence to 021618

support that 021623

BY MR BENSHOOF

And you set that out in the DTR that sort of the 021625

principles that the board follows when putting together 021629

cleanup and abatement order 021631

Yes 021632

And you at least from your perspective as 021633

10 supervisor you fully intended your staff to follow those 021635

11 principles in this instance 021638

12 Yes 021640

13 Now the -- take it you also received 021640

14 information from the other shipyard NASSCO concerning 021649

15 who they thought should be added in -- in that 021654

16 connection 021657

17 Let me just identify as 1242 November 9th 021658

18 2004 letter from Mr Lane McVay NASSCO to yourself 021707

19 Bates stamped SAR 156870 021713

20 MR WATERMAN Counsel do you have copy of 021723

21 that 021724

22 MR BENSHOOF Itm sorry i.. 021724

23 MR WATERMAN Its going to be hard for me to 021726

24 look over Mr Carrigans shoulder from here 021727

25 MR CARRIGAN want it back 021731
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02 17 31

021733

02 1752

021758

021803

021810

021811

0218 20

021825

021831

0218 37

021839

021840

021846

021847

021848

021849

021850

021856

021859

021903

021905

021906

Exhibit 1242 was marked

BY MR BENSHOOF

-- dont have 1t of questions on this

Just preliminarily Mr Barker do you recognize this as

communication you received in the course of of the

investigative work that you supervise on the site

Yes Yes yes do

And wanted to turn your attention in

particular to excuse me We can see by the document

that NASSCOs vice president Mr McVay is expressing an

opinion on other entities that bear responsibility for

contributing to the sediment contamination

tjh-huh

Is that -- thats how you understood the letter

Yes

And take it --

MR WATEPNN Objection Document speaks for

itself

BY MR BENSHOOF

And take it you -- as you described before

sort of the safety valve in this whole process is to look

critically at what an interested party is providing to

the board

Yes

And wanted to ask you about one of the
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statements here Its on SAR 156874

1568 -- okay

Its theres and its underneath the

discussion of the Port District But it states The

technical report submitted by the responsible parties as

well as by as well as the Exponent report confirm

that ship building is not -- and its underscored not

likely source of several contaminants of concern

observed at the site including hydrocarbons PCBs and

pesticides

Setting pesticides aside for minute take it

that was not an assertion of fact that you agreed with

Thats correct

And as matter of fact based upon your

experience you had concluded the opposite that ship

building was likely source of several contaminants

observed at the site including hydrocarbons and PCBS

correct

1R WATERMN Objection Lacks foundation

THE WITNESS Yes

BY MR BENSHOOF

Now you had discussed site with one of

the attorneys earlier think it was -- am

pronouncing correctly the Paco site where there wasnt

concern regarding the adequacy of the responsible

021909

021913

021917

021920

02 1926

02 1929

021933

021937

021941

02 1946

021949

021953

022000

022001

022004

022008

02 20 11

022016

022018

022022

022036

022039

022045

022051
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parties financial resources to respond

Yes

correct in this instance Mr Barker has

the Water Board had any concern with the adequacy of the

financial resources of either NASSCO or Southwest Marine

to respond to the cleanup order

No That has not been the focus of our

concerns other than from this perspective that in in

any cleanup situation the State under Resolution 92-49

think theres section in the policy that indicates

that the -- the board should investigate and assign the

cleanup responsibility dont -- Id have to get the

policy right in front of me for the exact wording

But it indicates that we should do reasonable

investigation and name parties that should be held

accountable for discharges subject to the cleanup action

And part of the reason of that is to ensure that there

are financial resources to pay for cleanup

But you -- you havent in this case believed it

necessary to take step of adding parties beyond

Southwest Marine and NASSCO in order to have adequate

financial resources have you

MR CABRIGAN Im going to object to vague as

to our previous definition of Southwest Marine

MR BENSHOOF Lets exclusively focus on the

022055

022059

022100

022107

022113

022117

022128

0221 32

022142

022153

0221 56

022205

022211

022214

022216

022220

022225

0222 28

022234

022238

0222 42

022245

022247

022248

022251

Peterson Reporting Video Litigation Services

592



10

11

12

13

14

15

16

17

18

19

20

21

22

23

current owner or the current operator of the site

THE WITNESS Sorry Could you --

BY MR BENSHOOF

Yes Using the definition of Southwest Marine

as the entity existing there today take it you --

appreciate your prior answer

But you dont have any concerns do you that

Southwest Marine and NASSCO could not afford to fund this

cleanup

We havent thought about it in those terms or

investigated it from that perspective

Okay And neither entity has asserted they lack

the financial resources to respond to cleanup and

abatement order mean they dont like the cost We

understand that

Right havent -- havent heard that from

them

Now Id like you to turn to the tentative

cleanup and abatement order And Im interested in

paragraph at page which has -- contains the

allegations against my client If you could look at

that Is it Master Exhibit No

MR CARRIGAN It was here It was right on

24 top

25 MR BENSHOOF Id show you mine but its got

022253

022258

022301

022304

0223

022311

022313

022317

022320

022326

022328

022331

02 2333

02 23 40

022341

022345

022346

022352

02 23 55

022358

022401

022432

02 24 33

022434
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022436

0224 39

022440

022446

022449

022452

022501

022505

022510

022515

022518

022521

022521

022526

022529

022534

022538

022543

022544

0225

022547

022551

022556

022559

my secret notes on it

14R CABRIGAN Okay Here we go

THE WITNESS Okay

BY IdR BENSHOOF

Page is -- is the paragraph concerning SDGE

Okay

And as you did supervise and were very much

involved in preparation of the DTR and specifically the

section related to SDGE Section take it that you

likewise were involved in supervising the preparation of

the Master Exhibit tentative cleanup and abatement

order is that correct

Yes

And with Mr -- with Mr Carlisle understand

youre -- youre including him and people that would be

most knowledgeable concerning the SDGE allegations both

you and he take it with regard to the DTR take it

that would apply also to paragraph of --

Yes

-- this document

Now theres -- the basic allegation Ill

read it and then want to ask you some questions about

how you at least have yourself interpreted and applied

these key concepts in your career of 35 years with the

Water Board
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And the allegation want to focus on is that

second paragraph which is Charges that the San Diego

Water Board alleges but SDGE denies that it has caused

or permitted waste including metals chromium copper

lead nickel and zinc PCBs PAHs and total petroleum

hydrocarbons TPHD and TPHH to be discharged or -- or

to be deposited where they were discharged into

San Diego Bay and created or threatened to create

condition of pollution Based upon these considerations

10 SDGE is referred to as discharger in this CAO

11 .Pin correct and again some of these

12 are sort of mixed issues of law And and and for

13 all of the questions that Im now going to ask Im not

14

15

16

17

18

19

20

21

22

23

24

25

seeking legal opinion of any sort Im just asking how

youve implemented or interpreted implemented and

applied basic concepts under the Water Code in your

tenure at the Water Board

Okay

So thats the purpose And Im specifically

going to be focusing in the next several questions

Mr Barker on how youve interpreted and applied the

concept of discharge which creates or threatens to

create condition of pollution or nuisance So thats

sort of my overall context explanation for you

And take it that again based upon your
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0227 32

022739

022742

022748

022751

022754

022758

022800

022801

022805

022808

022813

022815

022817

022821

022822

022827

022831

022835

022840

022844

022848

022854

022857

experience at the Water Board in applying the Water Code

youve understood over the years its been at least your

understanding and interpretation that there must be more

than discharge It must amongst other things create

or threaten to create condition of pollution or

nuisance to be something thats subject to cleanup and

abatement order

MR CARRIGAN Im going to object that it

misstates the statute But to the extent the allegation

is set forth this way there are other criteria that

allow for the issuance of cleanup and abatement order

but are not being alleged here

MR BENSHOOF Right So -- with that

amendment does my question make sense or do you need me

to --

THE WITNESS Yeah -- Im sorry Could you

repeat your question

BY MR BENSHOOF

Which is that for purposes of -- let me just

amend it to address Mr your counsels concern

mI correct that for purposes of the cleanup

and abatement order being considered by the Water Board

in this action represented by Master Exhibit the

manner in which youve interpreted and applied the Water

Code to such circumstance is that there must be more than
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022901

022906

022909

022910

022921

022924

022932

022937

022942

022946

022947

022948

022950

022953

023001

023003

023004

023007

023011

023016

02 30 20

0230 28

023030

02 30 37

discharge by party That discharge must either

create or threaten to create condition of pollution or

nuisance

Yes We are alleging there are certain

findings that need to be made for cleanup and abatement

order issuance under Water Code think Section 13304

And this finding is create -- is crafted to just allege

that there was discharge as you were stating

Right And but its more than that was the

point of my question

Okay

And think you agree that its more than just

that discharge occurred at SDGEs facility It was

discharge which was into the bay and created or

threatened to create condition of pollution or

nuisance

MR CARRIGAN Misstates the allegation

BY MR BENSHOOF

Is that how youve evaluated SDGEs role as

discharger in this matter

MR WATERMAN Objection Document is the best

22 evidence

THE WITNESS Im just referring back to the way

the -- the finding is -- is worded is its alleging that

SDGE caused or permitted waste to be discharged or to be
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deposited at location where they were assume

eventually discharged into the bay and that that

discharge created or threatened to create condition of

pollution or nuisance Thats the allegation

BY MR BENSHOOF

Fair enough And -- and Im not trying to get

you to contradict the language of your lawyers

Right

But Im just although it may seem that way Im

just trying to understand the basic rule book by which

youve operated

Right

-- in your career at the Water Board And

take it thats that sentence summarizes the elements

that youve used time and time again to decide whether or

not to issue cleanup and abatement order to

particular party

It -- actually it varies between the sites

Some of them the board alleged violations of -- of the

permits which regulate the normal disposal of waste

and and doesnt rely on the part of Water Code

Section 13304 that binds -- that requires finding of

pollution or nuisance being created or threatened to be

created in the water body

So my question was too broad then
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023055

023058
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023159
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appreciate your distinction

In instances such as this where the Water Board

is not proceeding against responsible parties on the

basis of allegations of violation of permits does that

language that you read into the record from the tentative

cleanup and abatement order fairly summarize how you

yourself have interpreted and applied the requirements

of the Water Code before identifying persons against whom

cleanup and abatement order should be issued

10 Yes

11 And in preparing the DTR and in -- and in -- and

12 in preparing the tentative cleanup and abatement order

13 take it you attempted to assure yourself that indeed

14 SDGE was responsible for discharge into San Diego Bay

15 that created or threatened to create condition of

16 pollution or nuisance

17 MR CARRIGAN Misstates the document and the

18 witnesss testimony Go ahead

19 MR BENSHOOF thought stated it very

20 accurately But if misstated it it was inadvertent

21 Do you want the question

22 MR CARRIGAN Its the phrase into the bay

23 that creates the misstatement It can be deposited in

24 position where it would threaten the bay but the -- the

25 discharge could be on land So offer that just in the

Peterson Reporting Video Litigation Services

023206

023209

0232 12

02 3214
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hopes that we can get past this ambiguity in your line of

questioning

MR BENSHOOF Well of course quoted the

tentative cleanup and abatement order So if theres an

ambiguity its in the language of the order But

dont mean to quibble over you know the those kinds

of legal nuances Im just -- all Im trying to get to

is the standards that you followed for 35 years with the

Water Board

THE WITNESS Okay

BY MR BENSHOOF

And take it theyre pretty accurately

summarized in this tentative cleanup and abatement order

Yes

And you attempted to apply that to the evidence

that you were able to gain regarding SDGE

Yes

Now let me ask before we look at all of

that want to ask another general question asked of

Mr Carlisle

And that is during the course of this whole

process Mr Barker did you ever come to conclusion

that the condition of the bay at the Southwest Marine

site could not be explained by discharges solely from

that site
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