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"MR. WATERMAN: Objection as to time.
MR. BENSHOOF: At any time.

MR. WATERMAN: Vague as to time.

BY MR. BENSHOOF:

Q. in other words, we're dealing with a site that
has é shipyard. And that shipyard was in operation since
1914; correct?

A. Yes.

Q. Shipyards. And that those operations that have
beeﬂ going on for decades, in your experienée, involved
éll qf the chemicals of concern that have been found in
the sediment; correct?

A. Yes.

Q. Did you ever come to a conclusion that what you
were looking at in the sediment couldn't be explained
solely by the diséhargés from that ;hipyard operation?

A. That was a consideration at the board that no
additional parties needed to be added and that perhaps
just NASSCO and Southwest Marine were accountablé for all
of thé discharges.

Q. Okay; And my question is just siightly
different. But I_wantrto get to your response, as well.

But you spent some time at the board looking at
sediment data for purposes of this DTR; correct?

A. Yes.
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Q. And that sediment daﬁa reflected a number of
the -- or all of the chemicals of concern present in the
sediment at the shipyard.

A. Yes.

MR. WATERMAN: Objection. Vague as to shipyard.

Are you referring to the north or the south or the entire

site in one big lump?

MR. BENSHOOF: I'm now talking about -- well

taken. I'm now talking about the Southwest Marine or BAE

shipyard --

THE WITNESS: Okay.

MR. BENSHOOF: -- site. So that's the norﬁh;
BY‘MR. BENSHOOF':

Q. And as you were supervising the review of that
sediment data; did you ever conclude, Mr. Barker, that
what you were seeing, whether it was metals or PCB or
anything else, could not be explained by release solely
from thé Shipyard, that it had to involve a relea#e from
some other source?

A No. I -- I never -- I —- I neVer'concludéd that
it had to come from a -- aﬁother source.

Q. And you never advised anybody at -- on your
staff that necessarily some other source had to have been
responsible for some portion of the sediment

contamination data that you were looking at; correct?
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A. No. I never advised them that there were --
that the source had to have come from multiple parties.
I mean, there was a potential for that, but it was not
a -- a command from me that it -- that that was how it
had to be set up.

Q. 'Okay. And that is basically because evérything
that was there in the;sediment data you knew from your
experience and investigation were chemicals associated

with shipyard operations and discharges from shipyards;

correct?
‘A. Yes. That was my initialApresumption, yes.
Q. And -- and I take it that presumption has

carried through the decade ahd a half that you've been
working on this project. That is, that everything there
represents a chemical that is associated with shipyard
opera?ions and shipyard discharges? And by the "there,“
I mean in thevsedimént data of the Southwest Marine site
or pértion of the site. ‘

A. Yes. I believe that the -- I don'tibélieve
there's any findihgsbor secfions of the DTR that allege
that the chemicals solely came from one facility or --
and one facility only, other than poésibly -- the
exception of that might be the TBT, which is a knOwn.
Qessél hull paint.r And that ﬁight'be more heavily

associated with shipyards than some of the other
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constituents. |

Q. And I -~ let me just re-ask the questioh that
I'd asked. I appreciate that, your response. But I
wanted to specifically address, you had talked about ﬁhﬁt
your initial presumptionrwas. And that was that.what you
were seeing in the sediment data were all chemicals that
you knew to be associated withvshipyard operations and
shipyard discharges.

A. Yes.

Q. And that initial presumption that's carried'
forwardvin the decade and a haif or more that fou‘ve
worked én thié proﬁect} correct? And it's because,‘if I
understand you correctly, that presumption is carried
forward because the sediment data tells -- or what you.
see in the sediment are all chemicals associated -- that
you khow to be associated with shipyard operations and
shipyard discharges. | |

| MR. WATERMAN# Objection.. Vague. ‘Compound.
I'm not sure I understand the question. |

BY MR. BENSHOOF':

Q. Have you changed your initial presumption?
aA. My initial presumption was that the constituents
of concern were shipyard-related pollutants. Somé had

them, again, may also be pollutants that could come from

other sources. But...
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Q. '~ But that all of them are constituents associated
wi_th shipyard operations and discharges; that assumption
has carried through to today;bcorrect?

MR. CARRIGAN: Asked and answered third time.
MR. BENSHOOF: Third time asked.

MR. WATERMAN: Join.»

MR.vCARRIGAN: Fourth time answered.

THE WITNESS: I -- there's a particular

ddcument, actually, that when we initiated or issued -

| the board issued its 13267 Directive, there was a -- some

guidelines for conducting the study. And it listed
certain chemical analytes to be included in the
investigation. And ﬁhat list was selected based on those
contaminants being associated with shipyard operations.
And that would be ﬁhe list I would go to, to refer to
refresh my memory.-

MR. BENSHOOF: And we're not going to do it
right now. Wefre actualiy,gbihg to take a break right
now. N v

THE VIDEOGRAPHER: Okay.

BY MR. BENSHOOF:
Q Because you've been going for a little bit over

an hour. But just before we leave this, what -- can you

giﬁe us any more of a description of that'list, where we

.could find it?
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A. Yeah. It's -— it's in -- it's in the
administrative record. It would have been -- it would
have been attached to the -- the letters directing NASSCO

and Southwest Marine to undertake the investigation.

Q.

A
0.

A

2001.
Q.
A,

dbcument.

The -—-

‘It was —-

. Which letters? Because there's been a few.

Okay. These would have been the letters in

Okay.

‘And there's a -- it's -- had a title to the

Kind of guidelines for conducting the

assessment or something like that.

Q.

And is it Exhibit 1206? Is this what you're

referring to?

A.

and.I'll

on this.

2:54 p.m.

$2:43 p.m.

Yes. ‘

MR. BENSHOOF: Okay. Why don't we take a break

léok at that; I may have a féllow-up questioh
If not, I'll move on to something élée.

THE WITNESS: Okay.

MR. BENSHOOF: Off the record. Time is

(A recess was taken.)

THE VIDEOGRAPHER: Back on the record. Time is
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BY Mﬁ. BENSHOOF':

Q. We're back on the record, Mr. Barker, and I'd
ask you to look at Exhibit 1206 and identify what you
were referring to in your prior testimony. You stated
that there waé a list attached, and that list, quote, was
selectea based upon thoée contaminants being associated
with shipyard operations, clbsed quote. |

So could you please identify the list in
Exhibit 1206} please.

A. fes. I'm referring to a list thatfs on page 11
of the‘dbcument in Section Roman Numeral 7A3, titled
"Sediment and Pore Water Chemistry."

Q. Could I see that just for a minute, please? And
that list at SAR page 287224 is ~- reads as follows:

Quote, The list of contaminants to be measured
include metals arsenic, cadmium,_chrémium, copper,’lead,
mercury, nickel, silver, ziné, butylene species; poly" --
"polychlofinated biphenyis, PCBs; polychlorinated
triphenyls, PCTs; polyaromatic hydrocarbons, PAHs; total
petroléum hydrocarboﬁs, TPH; and any other chemical
¢onstituent associated with ship building and repair
activities believed to be present in the bay sediment.

So I take itrthat that's the list.you‘re
referriné to; correct? |

A. Yes.
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Q. And -- so all of those listed chemicals and

. constituents were those which, based upon your experience

and the board's experience, were known to be associated
with ship‘building and repair activities.

.A. Yes.

0. Thank you. Now; could you turﬁ to
Master Exhibit 2, the DTR. And I want to go through and
talk about the process briefly that you followed and some
of the criteria that you followed in putting together the
tentative cleanup and abatement order and abatement
order.

And I believe those aré described at sectidn --
beginning in Section 1.3 where -- on page 1-4, where
there's an identification of -- and I am -- I am in
Section 1. There's an identification on 1.3 of
responsible parties. And then there's a description of
the legal authority.which is Water Code 13304, followéd
by several other sections; correct?

A, | Yes.

Q. And I wanted té ask you to -- part of your
process and decision making process in terms of putting
together the DTR and the tentative dleanup and abatement
order was to try to follow as best ySu could guidance of
State Water Resources Control Board decisions. . |

A. Yes.
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Q. And you outlined in Section 1.33 at pagé 1-6
those principles, or at least you extracted certain
principles from State Water Board decisions, and you
tried to summarize those at that section; correct? And

when I say you, I meant -- I mean yourself and the

Cleanup Team.

A. In Section 1 point --

Q. Thirty-three.

A. As well as Section 1.3.2, as well.

Q. Okay. And I was -- there's a -- I'm looking at
page 1-6 of Master Exhibit 2. 'And there's a -- ﬁhe third
bullet point there. And I believe you averted to this
before. And it reads as follows:

"There must be reasonable basis for naming a
responsible party, i.e., substantial evidence. It is
inappropriate to name persons who are only remotely
related to a problem such as suppliers and distributors
of’gasoline." |
| And there's apparently State Board deéisions
that deal expressly with suppliers and distributors of
gasoline; correct?

A. Yeah. I don't know exactly all the topics on
those decisions and_pafentheses. ' But they have a bearing
on that bullet, I guess.

Q. Okay. Now, the phrase "substantial evidence" is
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used after the requiremént that there beba reasonable
basis for naming a :esponsible party} Is that_a concept
that -- it's a legal concepﬁ. And I don't mean to ask
you about -- for case authorities for what substantial
evidence means. But I take it, it's also a praétical
concept that in the course of yoﬁr duties at the
Water Boﬁrd you have to interprét or*épply in most cases.
A; Yes, I believe that's correct.

Q. And again, not -- not trying to give a legal

. definition of the term, could you just express how you,

yourself, interpret and apply the concept of substantial

evidence when it comes to naming responsible parties
under cleanup and abatement orders?
A. The -- I would interpret that phrase to be

documentation based on the considerations described in

Resolution 92-49, which are cited in the preceding

section there. On pagebl—G there's some bullet points
that list some of those considerations.
Q. - Correctﬂ |
So as you've applied the concept of substantial

evidence in your time at the Water Board, you've tried

to -- or you've, I take it, looked for documentation that

is called out in the bullet points above?
A. Well, this may be a‘nuance.

Q. Summarized.
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A. The resolution -- resolution came into effect
in, I believe it was 1992. There was a period of time
when it wesn‘t around. But since its pessage and ~-- or
adoptioh by the State Board, when we get involved in
investigatione we -- we -—- we look to those points there.

Q. And -- and that's —-- those points are associated
withbthere being a reasonable basis to find that soﬁebody

should be included in a cleanup and abatement order;

correct?

'A.-’ Yes.
Q. And the -- the -- the concept of —;'weil, let me
ask:

You had earlier talked about a discussion that
was held as to whether or not SDG&E should be included in
the parties named in a tentative cleanup and abatement
order. And whaﬁ was the context of that discussion, if

you could, a time period roughly? I take it it was a

‘diScuSSion amongst staff, or did it involve others?

A. Are you referring to that email you showed me’
earlier?
Q. No. You had -- before we talked about that, you

had said, and I -- we can locate it in the transcript if

"you'd like, but you had said there was a discussion at

the Water Board.

A. About adding ether parties?
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Q. And specifically you said there was a discussion
about SDG&E.
A. Oh.

Q. Well, let me ask —--

A. Okay.
Q. Was there a discussion that -- I mean, because

I'm interested in the -- the indication in State Board
decisions that it's inapbropriate to naﬁe persons who are
only remotely related to the problem.

A. Right. |

Q. And obviously, we're not dealing here with
suppliérs and distributors of gasoline. But the prior --
the concept is something that you've undefstood is
important to the State Board that people that are only
remotely related to a problem shouldn't be named as
responsible paities; correct?

A. Yes. |

Q. .And that's been a policy that you've tried to
follow for the pefiod of time you've been at the
Water Board. | |

A. Yes.

Q. Now, was theré a discussion asvto whether or ﬁot
it was inaépropriate to name SDG&E givenithe remoteness
of SDG -- SDG&E'# relationship to the problem?

MR. CARRIGAN: Assumes facts not in evidence.
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MR. DART: Same objections. Calls for
speéﬁlation. Misstates the record.

MR. WATERMAN: Join.

THE WITNESS: Yeah. ThereAwas a process'that
the béard followed to examine whether or not there was a
basis‘to -- to add other parties. Aﬁd there were a
series of investigative orders £hat the board issued. I
don't remember exactly the yéar. Maybe, I don't know,
2004 time frame, perhaps, where we issued the orders to
specific parties and‘asked them to submit documentation
indicating why the board should not name them in a
cieanup'and abatement order.
BY MR. BENSHOOF:

Q. ‘Okay.

A. And I think one of those parties was SDG&E.

Q. The f—'does‘the ——‘does the board follow a
policy, Mr. Barker, that if someone cannot establish why
they shéuldn‘t be named, they will be named? I don't --
I don't think. So I mean, that's not been my experiénce
with the board. - But that's kind‘of how it sounded.

A. . Yeah. I -- I was recalling that‘language in
those orders. But that would -- to do that precisely, I
would have to haveva copy in front of me to see whatiit
actually said.

Q. But -- but am I correct that it's not the
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board's policy that someone has to prove that they

shouldn't be named, otherwise they'll be named. I mean,

the board looks to have a basis in fact to name somebody;

correct?

MR. CARRIGAN: Incomplete hypothetical.

THE WITNESS: Yeah. The>board, yes. To support
a finding to name a parﬁy, the board needs to establish
that ——_that the party caused or permitted the discharge
of waste.
BY MR. BENSHOOF:

Q. And so you-4— you would start with that, and you

would have evidence, and then you would ask for a party

to comment‘on that.

A. Yes.

Q. So it's not thét with no evidence, if somebody
doesn't comment back, you just name them anyway.

A. No.

Q. Okay. Now, the DTR also after reviewing the
péliciés of -- of the State Board, it then goes on to
talk about what constitutes a condition of pollution and
contamination."And I'm referring to 1.4, Section 1.4,
where the -- there's language quoted. And I take it.
that's thé -— that language is from the Water Code as to
what defines‘both pollution and contamination.

Is that what the quoted language is in that
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sgction, Mr. Barker?

A. Yes.

Q. And‘that'é - that's'language that you seek to
follow and you use as your basic guidance in all of your
projects, inclﬁding the decision as to whom to identify
in a temporary -- or in a cleanup and abatement order;
correct?

A. Yes.

Q. And again, I'm not -- I'm not asking you to be a

coﬁrt to give us a legal definition of tho#e terms. I
want to know how you apply them. And I want to start
with pollution. And I'll just read what it says in the
DTR and then ask you a coupie of questiomns. | | |
"Pollution is defined as an alteration of the
quality of the waters of the state by waste to a degree

>

which_unreasonably affects the waters for beneficial

uses."
Do you see that?
A. Yes .
Q. Okay. And that -- and that is how you've

approached cleanup and abatement orders as a matter of
practice, looking for evidence that a discharge has
caused an alteration of quality of waters to a degree

which unreasonably affects_the'benéficial uses; is that

correct?
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a. Yeah. That -- that's one -- one of the bases.

Q. And then nuisance is also anothér basis that you
talk about later. |

a. Right.

Q. So we;ll get to that. ‘But I just -- I want to

understand that you in your own practice have followed

the -- the -- the basic -- this -- this definition.
| A. fes.

Q. And have you -- I mean, do you yourself apply
that portion of it ﬁhere the -- the discharge is |

pollution where it causes an alteration of the quality of

the waters? Is that important to you to see evidence of

- that before naming somebody as a responsible'party under

a cleanup and abatement order?
MR. CARRIGAN: Calls for a legal conclusion.
MR. BENSHOOF: Yeah. Not -- again, I'm just

asking for the practice that you follow as a senior

' person on the Water Board in putting these cleanup and

abatement orders together. »
MR. CARRIGAN: And I'll continue to assert my
objection to the question. Buﬁ you can answer. .
MR. BENSHOOF: Right. And you've referred ﬁo
the faét that you -- your staff‘and‘you put - 5ring

together evidence, and you would have to have evidence

"before you would -- that is of substantial quality under
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the example cited beforebyou would add somebody.
And I take it that amongst the evidence you
would look for, am I cor;ect is that it caused a
condition of pollutionko: threatened to cause?
THE WITNESS: Yes, caused or -- actually --
BY MR. BENSHOOF': |
Q. I think the statute says "Created or threatens
to create." -
A. Yes. »
Q. Right. I'm not —-

A. Yeah. We're looking for that. We try to

vanalyze effects or potential effects in the receiving .

water as part of the equation of making a finding.
Q. And there's a second component to the concept of
pollution under the Water Code that you quote here, which

is that there's not only an alteration of the quality of

water, but that alteration unreasonably affects

beneficial uses. You recognize that as being part of --
A, Yes.
Q. -- the process. And -- and in fact, that is.

also what you,iook for evidence of} is that correct, not
just an effect or not just an alteration of the quality
of>water, but an alteration that is of such a, qugte,',

degrée which unreasonablj affects beneficial uses.

Is that a fair summary of what you do in your
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role?
A. Yes.
Q. Okay.

Now, and so would it be fair to say that -- I
think you used the -- in terms of your own review of
evidence that -- i think you séid fou try to analee the
effects or potential effects of a discharge in -- on the

receiving waters.

A. Yes.

Q. Now, in that effort to essentially determine
whether a discharge has created or threafens to cfeate a
condition for pollution, of pollution -- and we'll get to
nuisance second.

But focusing on that, Mr. Barker, how do you

take into account a mass of the discharge or the volume

" of the discharge?

MR. CARRIGAN: Incomplete hypothetical. Go
ahead.

THE WITNESS: Sometimes in analyzing_fhe effects
Qf the discharge, thé -- the volume, mass of the
discharge, may not be known. One of the difficulties
with contaminated sediment cleanups and allocating or
making association'with respbnsible parties is the
dischafges may have been c;used in the past, and there's

no current discharges. They're legacy discharges;
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S6 like in the -- in the sediment environment,

we might start off with just analyzing, well, what are

the levels of contaminants in the sediment just from what

evidence we have. And what are the potential effects on

the human health and the environment or beneficial uses

of the bay from that. And that -- that might not include

an assessment of, well, what mass of -~ was actually
discharged to create that accumulation that's in the
sediments.

BY MR. BENSHOOF :

Q. Let me ask you this: In this case, in fact,
with regard to the operations of the shipyards, both
NASSCO and BAE or Southwest Marine, you had a couple of
decades of sediment monitoring reports that allowed you
to assess the direct impacts of those operations on the
sediments;vcorrect?

MR. CARRIGAN: Misstates the evidence. Go
ahead.

MR. DART: Join.

MR; WATERMAN: Join.

THE WITNESS: Well, yeah. There were, yeah,
sediment monitoring stations established at strategic
locations on the shipyard leaseholds to try to meaéure.
the impacts of any ﬁaste discharges from those

facilities.
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BY MR. BENSHOOF:
Q. And you had spill reports and spill logs,

correct, from the shipyard?

A. Yes.

Q. And you would elicit discharge reports from
shipyards?

A. Yes.

Q. And so as regards to the shipyards' impact, it
wasn't —-- you had -- you had means at your disposal to

‘verify that there were not only impacts, but that you had
means ﬁo quantify the volume or the mass of the impacts,
did you not?

MR. CARRIGAN: Incomplete hypbthetical. vagué
as to time. | |

MR. DART: Join.

MR. WATERMAN: Counsel, ﬁhen you say --

MR. CARRIGAN: Lacks foundation.

MR. WATERMAN: When you say shipyards, are you

‘referring to the entire shipyard area?

MR. BENSHOOF: Right. I'm referring to both
shipyards upon whom the Water Board impqsed sediment
monitoring conditions sometime inrthe '90s, I believe.
BY MR. BENSHOOF:

Q. And so you -- you're aware that in the 1990s

both -- both shipyards had imposed upon them semiannual
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sediment monitoring requirements; correct?

A. Yes.

Q. And they generated approximately to date maybe
40 to 45 reports that -- twice a year that -- where they
were required to evaluate the conditions of the sediments
including, amongst other things, cataloging the paint
chips present in the sediments; correct? |

A. Yes.

Q. And those reports that extend over a coupie of
decades allow the Water Board to evalua#e the -- the mass
of the contributions fo the sediment contamination that
occurred in that period, does it not?

MR. WATERMAN: Objection. Lacks foundation.
What reports exactly are we talking about? A
MR. éENSHOOF: The -- the sediment monitoging
reports.
THE WITNESS: . No. I -- I don't believe the
sediment monitoring data:in and of itself establishes
the -~the what the mass loading of contaminénts was. I
lobked at it more as an indication that ﬁhateﬁer may ﬁave
been discharged led to an accumulation of pollutants over
tiﬁe. |
BY MR. BENSHOéF:
Q. Okay.

A. One -- one of the difficulties in regulating the
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shipyard industry ovef the year is there's various
pathways by which contaminants can get into the bay.
Some of them are airborne pathways where Jjust blasting,
say, metal—blasting practices where paint chips find |
their way in the bay. So it's not a traditional
wastewater'discha:ge as -- such as what you would find
at -- at a sewage treatmenf plaht, for example. It's
different.

Q. Right. The -- we'll look at those reports for

certain purposes a little bit later in detail. But I

didn't see any reference in the DTR to the review of any
of those repo;ts. And indeed, I believe you agree with
me there wouid probably be 40 to 45 to 50 in total.

Do you»recall whether anybody was instructed to
look at those reports?‘rAnd I -- and I'm referring to the
semiannual sediment monitorihg feports required by the
NPDES permits issued to those ship -- both shlpyards

A. Yeah. We looked at those reports for a basis
for investigating a sediment quality study to see if
there were any effects on benthic communltles or -- or.
threats to aquatic- dependent wildlife or human health
from the accumulation of pollutanﬁs‘there.

I -- I don't believe in the DTR that there is a
detailed assessment of the -- of the NPDS permit

monitoring, for example, that tracks the levels and their
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fluctnation over time during the sampling events you're
talking about.

Q. Would you agree that -- and we're going to go
through a lot of data that I don't see reference to in
the bTR that -- that seems to be useful for identifying
sources.

ﬁut would you agree, Mr. Barker, that the
sediment monitoring reports that were required in the
shipyards for a couple decadeé would be amongst evidence
thdt would be useful to.review in order to attempt to

determine the source of impacts to the bay sediment?

A. They -- yes. They could be one -- one source of

information for a detailed analysis.

Q. Back to the discussion of -- let me Jjust ask, do

~you know -- do you know why those reports were not used

for purpoées of identifying the sediment impacts that
were caused by the fwo shipyards in this instance?

| MR. CARRIGAN: Misstates testimony. I think he
just testified they were used. |

MR. BENSHOOF: They were used for -- not to

identify sources.
BY Mﬁ. BENSHOOF':

Q. Aﬁ I ~- am I correct,'they were not -- they were
ndt used in'a — in a source identification way?

A. Well --
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MR. CARRIGAN: Vague. Misstates testimony. Go
ahead. |

THE WITNESS: The reports were used as a basis
for -- for determining that there had been an |
accumulation of pollutants in the San Diego Bay sediments
offshore of the two shipyards. And the board used that‘
information as a basis to require an extensive |
sediment -- sediment quality study by NASSCO and
Southwest Marine. So they were used in that fashion.
And so'part of that waé in -- was also making some
conclusions about the source of that -- those
contaminants. And --
BY MR. BENSHOOF:

Q. Were -- were they used tod -

MR. CARRIGAN: Are you finished with your

.answer?

THE WITNESS: I was just going to add that the
boafd felt that they had'found the -- at least two of the
primary sources of the cdntéminants. |
BY MR. BENSHOOF:

Q. Noﬁ, were the -- were -- were those sediment
monitoring reporﬁs utilized, Mr. Barker, in any way to
attempt to determine whether or not Southwest Marine was
fhe exclusive source -- and by that, I mean the current

entity and all of its predecessors.
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Were those reports used in any way to attempt to

determine whether or not Southwest Marine and its

predecessors were the sole source of impacts to the
sediment in that shipyard?
A. No. I don't think they were used in that way.
Q. Okay. |
| Was anybody asked to look at those reports to

determine whether or not the data reflected was

inconsistent with the allegations made against SDG&E, for_

example?
A. Oh, okay. You're asking was anybody asked to

look at those reports with that question in mind.

Q. Correct.

A. I -- I don't recall that specifically. We may
haverbeen asked. I -- I -- I just can't recall.

Q. Because you -~ you know enoﬁgh about Section §

that, for example, a great weight is put on the presence

_of Aroclor 1260 near the SW4 outfall; correct?

A. Yes.
©. And did anybody look at the decades worth of
monitoring data generated by Southwest Marine and its

predecessors to determine whether or not alternatively

‘there might be a very simple explanation for the presence

of that Aroclor, that is, the operations of the shipyard?

MR. CARRIGAN: Asked and answered. I believe
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the witness testified that the data indicated that the
shipyard is a source.
| MR. BENSHOOF: Ah, ah, ah. Objection is asked
and answered. That's okay. 1I do want the witness{s
response.
BY MR. BENSHOOF:

Q. So the question is, did anybody look a£ the
decades worth of monitoring data generated by
Southwest Marine and its predecessors to determine
whether or not altefnatively there might be a very simple
explanation for the presence of Aroclor 1260 near
southwesﬁ -- or near Storm Water Outfall 4, and that is
the operations of the shipyard. Not as just one source
but as the source.

A. Oh, as the source.

Q. Correct.

A. I don't reéali such an analysis being done, no.

Q. Matter of fact, is it fair to say thﬁt ~- that
you don't recall -- am I correct that-tﬁe‘sole evidence
of sedimentbquality loocked at for purposes of the DTRFand
the cleanup aﬁd abatement order liability sections was
the Exponeht work of 20037

| MR.‘CARRIGAN:‘ Vague.

THE WITNESS: Yeah. All -- all of the data that

was used and considered to -- for the cleanup and
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abatement order is referenced in the -- in the DTR. I
mean; I guess there is an extensive administrative record
that, perhaps, talks about hoﬁ we used some of the
monitoring informatién in the past.i Mostly, as I recall,
to -- as a basis for requiring Southwest Marine and
NASSCO to undertake an investigation.

And then in recent years the focus has almost_—?
has beeﬁ very heavily on the 65 Sampling stations that
were all part of the shipyard investigation.

BY MR. BENSHOOF:

Q. The Expohenﬁ report?

A. ‘ Yes.

Q. Now, returning to the -- your own concept,
understanding, and interpretation of a -- what is
necessary to constitute a threat to.—— to create a‘

condition of nuisance or pollution, I take it you would
agree, Mr. Barker, that simply the -— the release of a
contaminant, regardle#s of mass or volume, doesn't
necessarily create such a threat.

Would you agree with that or not?

A, I think I would agree with that, yes.
Q. Now, we'll -- we'll go thrbugh Section 9 and --
and some specifics. I don't want to do that now because

we'll need to take a break in a few minutes.

But is it fair to say, Mr. Barker, that nowhere
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in connection with the investigation which the board did
conceﬁning SDG&E and the’discharges that are associated
with SDG&E, was there ever any estimate made of mass or
volume?

A. I think all of the information that we -- we

considered to name SDG&E is described in the repdrt. And

I would just have to look at that section to see if
there's -- I'm not aware of some other study some --
outside of the report that talks abou£ flows or mass
volumes and such.

Q. Fair enough. Fair enough. We -- we'll go

through, then, each section with that in mind. I -- so

ou can be sure yvou're on solid ground in answering.
Y .

A. Okay .

.MR. BENSHOOF': Should we take -- you want to
take a break? I mean, I can go -- |

MR. CARRIGAN: Sure. I know you don't need
breaks, Ward. Let's -- whaf time is it?

MR. BENSHOOF: It's 3:30.

MR. CARﬁIGAN: Yeah. Let's take a break and we
can get at least another hour in on the record.

THE VIDEOGRAPHER: This énds Videotape No. 3 in
the deposition of‘David Barker. Ihe time is 3:31 p.m.

| (a recesé was: taken.) |

THE VIDEOGRAPHER: This begins Videotape No. 4
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in the depositioﬁ of David Barker. The time on record is
3:50 p.m. -
EY MR. BENSHOOF:

Q. Now, Mr. Barker, you had referred before we went
to our break about the -- in recent years the board's
chief focus for the development 6f the DTR and the
cléanup and abatement order has been the 2063
investigative work done by Exponent.

A. Yes.

Q . And -- and am I correct that the é.spect of that
data that -- that the board used for purpoées of
evaluating liability of parties was the uppér
2 centimeters of their sampling data? Or is that -- do I

understand that correctly?

A. That the -- that the sampling depth was two
centimeters?

Q. Correct.

A. For -- yes.‘ It was heasuring the part of the
sédiment that would be where contaminants could -- might

be bicavailable to marine organisms.

Q. That would have the most direct impact?

A. Yes.
,Q; And ?f and would you agree, though, thét

understanding the condition of sediments at greater depth

is =- may not be as useful for the impact purposes but is
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useful for understanding historical sources?

A. Yes.
Q. And -- and in fact, I want to go through now

data that are in -- is in the record but is not

referenced in the DTR, just to get your thoughts on

whether this data would be -- I'm specifically focused

now on the Southwést Marine site.

A. Okay .

Q. And your views on whether that would be useful
for analyzing historic sources, and particularly useful
for analyzing the degree to which the‘operations of the
Southwest Marine shipyard impacted the sediments.

So that's —-- we will go through a few items.
And the first one that I wanted to direct your attention
to has been marked as Exhibit 1243. 1It's SAR No. 198846,

a document called "Final Remediation" -- "Final Report

Site Remediation," December 1998, Ogden Environmental and

Energy Services. '
| (Exhibit 1243-was marked.)
BY MR. BENSHOOF':

Q. - And indeed, Mr. Barker, as with many of the
documents that I'm going to be asking you to lobk at,
what I've copied are just excerpts. And if you think
that there's context in the document that you would need

to look at a full version of it, you let us know because
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we can go find that, too. But just for management
pﬁrposes, I thought expérts -— excerpts, we'll try to do
it with that. Now -- |

MR. WATERMAN: Cbunsel, could you read the SAR
number one more time?

MR. BENSHOOF: Yes. 1It's 198846.

MR. WATERMAN: Thank you very much.
BY MR. BENSHOOF:

Q. Now, do you recognize this report and the
circumstances under whichbit was prepared, Mr. Barker?

A. I recognize the title. I don't recall totally
the circumstances of the report. I do recall there was a
project to remove a mariﬁe railway at Southwest Marine.

Q. Okay. And in connection with that project,
Southwest Marine employed Ogden Environmental to conduct
certain environmental investigations and monitoring in
connection with the‘project; correct?

| A. Yes; I -- well,.I assume so. That wéé the title
here on the report.

Q. ﬁow, since ﬁhis was an asséssment done in 1998
of the -- afﬂleast one of the two shipyards that are part
of this investigation, I wanted.to>direct your attention
to particular parts of it.

And‘the first page I'd like to direct your

attention to is 199165, where the Ogden reports PCB

Peterson Reporting, Video & Litigation Services
631

03:
03:
03:
03:
03:
03:

03:

03:
03:
03:
03:
03:
03:
03:

03:

03

03:
03«
03:
03:
03;
03:
03:

03:

53:
53:
53:
53:
53:
53:

53:

53:
53:
53:
53:
54:
54:

54;

54

:54:
54:
54:
54:
54:

54:

54

54:

54

24

27

32

33

38

40

41

44

50

55

06

0%

:19

26
28
30
31
40

48

150

53

55



10

11

12

.13

14

15

16

17

18

19

20

21

22

23

24

25

results that -- from samples taken in the shipways at
the -- at the site, Southwest Marine site.

And I noticed that in connéction with this
investigation, this again is 1998, the -- this particular
sample that is reflected on page 199165,

Southwest Marine's consultant is reporting a PCB hit of
155,400 parts per billion. Do you see that, total
Aroclors®?
A. Let's see. I -- I don't see the 155.
Q. | Well, if you add 85,800 and 69,600, would you
get a total Aroclor of 155,400?
MR. CARRIGAN: Document speaks for itself.
THE WITNESS: Okay. Yes.
BY MR. BENSHOOF:

Q. And you agree -- well,‘do you recall that that
is the highestvconcentration of PCBs measured at thef |
Shipyard Sediment Site?

A. I -- no, I don't recall that. I -- I recall
that the higher levels for PCBs were on the BAE end of

the site. But as to what were the particular stations, I

‘"don't -- I'd have to look in the DTR and find all that.

Q. Correct. BAnd I -- and I want to ask you -- let
me just put it_a different way, then.

Assuming that this 155,400 parts per billion

represents the highest PCB detection anywhere on the
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Shipyard Sediment Site, would YOu agree that it would be
data that the board would want to take into account in
its investigation?

MR. CARRIGAN: Incomplete hypothetical.

MR. DART: Join.

THE WITNESS: It -- yeah. It would be -- could
be evidence of past dischargés that would be relevant to
the invéstigation.

BY MR. BENSHOOF:

Q. And indeed, this is one piece of.evidenCe, is it
not, that reflects the fact that discharées associated
with the Southwest Marine opefation include both
Aroclor 1248, as well as Aroclor 1260? Is that a fair
reading of this document in your mind?.

MR. CARRIGAN: Misstates the evidence.

MR. DART: Join. Document speaks for itself.

THE WITNESS: I've just looked at the sample
resﬁlts here. I -- I need to look in thé document to see
exactly where this station was and what it's -- how this
repdrt is using these sample results.

BY MR. BENSHOOF:

Q. WEll, the -- the ~-- and we can do that! I --

I -- I'm trying to see if we can appréach it slightly
differently, théugh.

The -~ you recognize -- and I take it you would
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consider this to be -- that such a detection was -- was

.measured at the site, you would consider it to be

important evidence that releases of Aroclor 1248 ahd 1260

- were associated with the Southwest Marine operations,

would you not?

MR. CARRIGAN: ‘Misstates ﬁhe evidence.

MR. bART: Join. |

MR. BENSHOOF: I'm just asking what you would
consider it to be. v

THE ﬁITNESS: i‘—- I —-

MR .. CARRIGAN: Document spéaks for itself.

MR. DART: @ And lacks foundation.:

THE WITNESS: I would -- again, I -- I'm just
seeing sample results here. I -- I would like to see a

map of where this station was located and that type of

thing to -- to -- just to give me perspective.

BY MR. BENSHOOF:

Q. Okay. And if you were to find that the statioﬁ
was”located in the ways of the site, would yoﬁ believe
this would be -- these reported results would be
important evidence of the fact that releases of
Arocior 1248 and 1260 were‘both associated with
operations of Southwest Marine sife.

MR. CARRIGAN: Document speaks for itself.

InComplete hypothetical.
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"MR. DART: Join. And calls for speculation.
THE WITNESS: Are -- are you -- when you say
"ways of the site," you're referring to -- what -- what
does that term mean?
BY MR. BENSHOQF:

Q. The -- the shipways --

A. Okay.
Q. -- of the site. And that's where the Sampling
‘was done. I think you can -- you've -- you've turned it~

tb‘a-page where the figure is --

AL Okay. I see. I'm following now.
Q. And I -- we can -- we can look at the‘specific
locations. But I can keep it -- I'm trying to keep it on

kind of a general plane. If that doesn't work, it
doesn't work.
A. Yeah.

Q. But -- but assuming that YOu've confirmed that

"this -- these sample results were taken from a location

in the shipways, that is, the’waterways between the piers
of the site.

A. Okay;-

Q. Would-you consider that to be important evidence
that the release and diséharge of Aroclors 1248 and 1260
were assoéiated with‘the operatioh of the shipyards?

MR. DART: Same objections.
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MR. CARRIGAN: Renew.

THE WITNESS: It -- yeah. So far in my mind,

it's evidence of a -- of a discharge of PCBs. I'm just
trying to visualize where the sample was taken. Is
this -- is this on land, underneath a former marine

railway? Or is it out in the bay?
BY MR. BENSHOOF:

Q. WEli, when -- when I say "ways," I take it
that's noﬁ a -- is that not a term you're familiar witﬁ

in terms of the shipyards?

A, That's not a term I -- I usually use. I -- I'm
just looking at the title "Marine Railway." A marine
railway goes out into the water. Part of it might --

it's used to haul a vessel up out of the water for

maintenance.
Q. - Could you turn to Figure 1-1 in the DTR?
A. One --
Q. It'$ at page -—- I'm -- I'm now on
Master Exhibit 2. And i'm juSt —-=- it's just a figure of

the éhipyard of the site.
A, Okay.
‘MR. DART: What page, Counsel?
MR.-BENSHOOF:: It's page'l—ﬁ;'
" THE WITNESS: Okay. All right. Okay.

BY MR. BENSHOOF:
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Q. Now, do you understand that looking at the BAE
shipyard, that marine railwayé existed until
approximately 1998 in the areas of ~-- the water areas
between, for example, Pier 1 and Pier 2?

A. Ckay. Yeah.

Q. And -- and do you understand that that's --
those were élso called Ways 1, 2, and 3, those areas-:
between the piers?

A. Okay. ‘

Q. Now, and do you understand from the Ogden report
in 1998 that that is where Ogden was doiﬁg the sampling,
in the waterways between the piers?

A. Okay. So this is —-- okay.

Q. And -- and ——‘and understanding the sampling and

that being refreshed, Mr. Barker, that that is the nature

of the investigation that was done by Ogden in 1998, that

is, that the sample'reflected on 199164 was amongst
several samples taken of sediment in the ways, that is,
the watei area between the piers.

A..  Okay.

Q. Would you consider that data to be evidence:that
Aroclors 1248 and 1260 were amoﬁgst the PCBs diséharged
by operations at that shipyard? |

' MR. CARRIGAN: Lacks foundation. Calls for

speculation. Incomplete hypothétical.

Peterson Reporting, Video & Litigation Services
‘ 637

04:

04:

04:

04:

04:

04:

04

04:
04:
04:
04:
04:
04:
04:
04:
04:
04:

04:

04

04:
04:
>O4:

04:
04:

04:

02:
02:
02:
03:
03:
03:
:03:
03:
03:
03:
03:
03:
03:
03:
03:
03:
04:
04:
:04:
04:

04:

04

04

04:

04

49
55
01
04
09
10
14
17
18

29

36
44
53
56
00
04
10
13

14

118

125

: 30



10

11

12

13
14
15
16
17
18
19
20
21
22
23
24

25

MR. DART:  Join. »

MR. CARRIGAN: Document speaks for itseif.

THE WITNESS: I -- I would -- I'm just -- T
would say that that could be evidence of that. TIt's not
conclusive in and of itself. But it's suggestive of
that.

BY MR. BENSHOOF:

Q. Would you -- I take it, amongst other things you
would do, would -- you would ask what was going on in
those areas, what manner of operations were undertaken
there?

A, Yes. And also maybe as part of that looking
at -- at other sampling data if it's available to -- at
other stations around the area, maybe to get a feel for
what the pattern of the PCB levels are, that type of
thing.

Q. The -- do you understand that the shipyards
historically were engaged in ship building and ship
repair activities? |

A. Yes.

Q. And you understand that some portion of those
activities were cohducted on what we've referred to as
the marine railways?

A. Yes.

Q. And you understand that there, in féct, was also
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a dry dock there where other of tﬁose activities were
- conducted?
MR. CARRIGAN: Célls for speculation.
MR. DART: Vague.' |
MR. CARRIGAN: Answer if you know.
THE WITNESS: Yeah. I -- I don't kpow right 6ff
the top of my head. i -— I think there wés, yes;

BY MR. BENSHOOF:

Q. Okay. And I'd turn your attention to the DTR,
Master.Exhibit 2, pagé 3-3, the section on BAE.

A. Okay.. Two —-- |

Q. 3-3. Excuse me.

A. Okay.

Q. And is this a -- do you recognize that this is.a
section of -- or a portion of Seétion 3 of the DTR where‘

the BAE facility is described?

A. Yes. ‘

'Q. And amongst other things, this deScription
States,'"Ship repair" ~~ "repair facilitiesvat'
BAE Systems have’historically included five piers, two
floating docks, two mariﬁe railways winched together with
cranes, enable shipé fo be launched or'repaired.

"Basic purpose of the dry dock is to separaté

the vessel from the bay to provide éccess to parts of thé

ship normally underwater. The piers are used to support
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berth vessels that are undergoing maintenance and repair
operations, as well as berthing barges used to house
vessel crews while ship répairs are being conducted.

\

"Because dry dock space is limited and

expensive, many operations are conducted pier-side.

Marine railways were used to wheel vessels out of the
water, also called dry berthing a vessel. Activities
conducted'ohvdry bérth'vessels are similar to those
conducted in dry docks but usually on a much smaller
scale. The marine railways ioqated between Piers 1 and 2
were removed in 1998."

A, Okéy.

Q. So reffeshing your recollection with that bagic
layout of BAE's faciiity, I take it that the location
of -- and -- and -- and refreshing your recollection that
much of the maintenance and repair operations were

conducted adjacent to the piers because dry dock

‘facilities were limited and expensive -- I take it

finding samples of the sedimént adjacéﬁt to the piers in
the ways that refieét the cohcentrationﬁvof PCB

Aroclors 1248 énd 1260 that we've noted would be
significaht evidénce( in your wview, that -- of dischargés
by the ship building and repair operations of

Southwest Marine into the bay sediment.

Is that a fair statement?
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A. Yes. I believe that would -- it would be

evidence of that. I would still kind of caveat my

statement by wanting to review other data in the area to
further characterize that, rather than just a single
station point.
Q. 2And on -- in terms of other data, let's then.
lookvat SAR 199060, another page of this report.
A. Okay .
Where -- excuse me. 6-1.
‘And again, the rep§rt contains a --
A. Excuse me. Hold on just one second.
Pardon me.
A. i'm just trying to turn to the page quickly.
MS. PERSSON: 1990617 |
MR. BENSHOOF: Correct. 1I'm sorry.
THE WITNESS:  Okay. Got it.
BY MR. BENSHOOF: -
Q. Now, as is typicaliin ﬁany environmental
investigations, the work of Ogden included a log 6f
observations of the -- by the in#estigators of the

quality of the samples that they were retrieving, and any

. odors or peculiar appearances associated with those

samples} correct?
A. Okay. Yes.

Q. Is that typical of the environmental
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investigations to maintain such a log?

A. Yes, it is. |

Q. And the investigators are supposed to record
anything in terms of the cdndition of the sample that

would be evidence of impact. Would that be a fair

statement?

A, Yes.

Q. And do you see that -- and this is the kiﬁd of
thing you would -- you mentioned Yoﬁ want to look at

~ additional data to determine the extent of the shipyard

impacts on the sediment. This*wbuld»be the kind of thing
you would look at; correct?

A. Okay. Yes.

Q. And -- and -- and I see that it's kind of hard
to read, bﬁt'under "Comments" is in this -- on this
particular log dated August 18th, 1998,

Southwest Marine's consultant is describing é

particular -- the particﬁlar appearance of this Sediment.
And you see undei "Comments," observes the "oil

water mousse laye? of oil sheen.“ And then there's words

that I have a difficult time. But it was that oil waterb

mousse layer that does seem to indicate a pretty unusual

" condition of bay'sediment. It's not suppdsed to look .

like oily moose, I assume?

MR. DART: Objection. The document speaks for
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itself.
MR. EENSHOQF: That's not a technical term?
THE WITNESS: I'm not sure what oily moose is.
BY MR. BENSHOOF':
Q. Well, have you.ever seen soil that's in thét bad
of condition so it's described as an oil watef moose?
A. I -- I've notiseen that term used.
Q! Okay. I take it that would be something that

your attention would focus us on.

A Yes.

Q. It's not exactly a natural condition;véorrect?
A. No.

Q. And iE's indicated -- it;s more evidence of R

significant impact to the bay sediments by the operation
of Southwest Marine; correct?

MR. DART: Objecﬁion. Assumes facts.
Incomplete hypothetical. »

MR. BENSHOOF: Would you --

MR. CARRIGAN: Excuse me. Calls for

spéculation. And the document speaks for itself.

- BY MR. BENSHOOF:

Q. ~Would you consider it as more evidence of
significant impact to the bay sediments of -- by the
operations of Southwest Marine?

MR. DART: Same objections.
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THE WITNESS: I -- I guess I'd be curious
what -- what that observation meant, oil water mousse
layer. I -- something stood out to the person that made
it. But I'm --
BY MR. BENSHOCF:
Q. It would concern you in terms of impacts?
‘A. Just -- yeah. i --
MR. DART: Same objections.
THE WITNESS: Take a look at -- it's right on a

row that's talking about appearance of oil or other

materials of petroleum origin. It -- you know, so it's a

cohtaminant—oriented comment.
BY MR. BENSHOOF':
Q. Okay .
Now, do you know whether anybody in putting

together the -- the DTR looked at any of the Ogden

observatibns that they made in 1998 or -- or interviewed

any of the people that worked on it to get their

perspective on the extent of the contamination that they

obser#ed?
A. On -- on —-- for tﬁis sampling exercise?
Q. Yeah. Iﬁ putting together the DTR.
A, Okay .
Q. I take it thaﬁ ~- I mean, this -- this exeiéisé

isn't referenced in the DTR. So I assume that it
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wasn't -- wasn't relied on.

A. Right.

Q. And but the other question is, do you know if
anybddy with the Water Board consulted the Ogden folks to
get their -- the benefit of their direct observations of
the condition of the sediments at Southwest Marine?

A. Oh. I'm -- I'm not awarerof any such contacts,
no.

Q. Now, the description of the BAE facility that I
read into the record that's in the DTR makes reference to
the -- the five piers that are located the:e. And I take
it you know from your experience that -- and.other
investigations in the bay that the piers in both this
facility and other facilities are a significant source of
creosote. '

A. The -- yeah. The piér structure that the --
that the surface-piers rest on, yes.

Q. And the creosbté; then; is directly -- or the --
which chemicals of concern that are the subject of the
sedimeﬁt investigation do you trace back ﬁo creosote?

A. Possibly PAHs. But i'm just -- just guessing.
I'd have to do some reéding in‘the DTR on that. I think
there's a section in the Navy chapter where it's télking
about the Navj replacing their cieosote piers with

noncreosote structures, where»it télks about that. But
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I'd have to refresh my memory.
Q. Okay. And we'll mark ae...
THE COURT REPORTER: 1244.

BY MR. BENSHOOF:

Q. iZ244 a further Ogden report. Or actually it's
the -- it's the same report. It was in another portion
of my outline. It's got different pages in it, so... It

relates to the creosote issue.
| A. Okay . »
| (Exhibit 1244 was marked.)
THE COURT REPORTER: Did you mean to give me
two?
MR. CARRIGAN: One's for me.
THE COURT REPORTER: Here you go.
MR. CARRIGAN:. Thank you.
BY MR.VBENSHOOF:
Q. Now, Jjust preliminarily, the -- the allegations

against>SDG&E in the tentative cleanup and abatement

. order include the allegation that SDGSE is responsible

for the‘discharge of PAHs to the bay.

But I take it, Mr. Barker, you're familiar with

: the fact that it is fairly widely known that at least the

.most promlnent source of PAH contamination to bay

sediment is the result of the creosote—impregnated pier

‘pilings.
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. Mr. Barker?

MR. DART: Assﬁmes facts. May call for
speculation.

THE WITNESS: Yeah. I iecall that there was a
study done that linked creosote pier pilings as a -- as a
source of PCBs. To -- to the extent that, I believe it
was the Navy that initiated a campaign to reélace those

pilings with other material -- with pilings that were of

"a different makeup .

MR. CARRIGAN: Did you mane PAHs or PCBs,

THE WITNESS:‘ PAHs.
MR. CARRIGAN: Very good.
BY MR. BENSHOOF:
Q. Yeahf Counsel is correct. You had said PCBs.
A. Oh, sorry.
MR. CARRIGAN: 1It's all right.
BY MR.-BENSﬁOOF:
Q. And -- and is i£ -—- would it have bégn
significant to you, Mr. Barker, in terms of assessing the

probable‘source of PAH contaminatioﬁ to the bay sediments

' in the Southwest Marine shipyard‘ldcation, to realize
that Ogden had identified creosote impregnated and coated

‘timbers in pier pilings in that shipyard?

MR. DART: Incomplete hypothetical. Calls for

speculation.

Peterson Reporting, Video & Litigation Services
647

04:

04

01
04:
04:
04:
04:
04:

04:

04

04:

04:

04:

04:

04:

04:

04

04:
04:

04:

04

04

04

18:
:18:
18:
18:
19:
19:
19:
19:
19:
:19:
19:

19:

19:
19:

19:

19:
:19:
19:
19:
20:
:20:
:20:

:20:

50

51

53
02
07
13
18
20
23
25

27

28

34

36
42
48
53
01
10
14

16



10-

11
12
13
14
15
16
17
i8
19

20

21

22
23
24

25

MR. BENSHOOF: And I'd refer you to -- let's

" look at some of the observations so you know what I'm

looking at. And I'd start with SAR page 199055.
MR. CARRIGAN: That's it.

BY MR. BENSHOOF:

Q. And again, it's in the investigator's
handwriting. But I think you will agree‘that the --
under that -- the first comment, the -- there's a
reference to creosote-coated debris.

A. Leﬁ's see. ‘Okay,

©. And I -- we're all kind of

handwriting-challenged. But this particular investigator
was, you know, definitely.

But you -- you do -- we can make out, can't we,
in comments that this investigator was observing on this
day, August 10th, '98, the'e#istence of creosote-coated
debris in this one particular samplé location?

A. Yes. Yes. It looks that way .
Q. And --

MR. DART: Objeétion belated that the document

speaks for itsélf. | ‘

BY MR. BENSHOOF:

Q. And then turning the next page, there's just -
another observation there, is there not, on their -- thié

is at Ways 2 to 3. We again see the reference, the
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investigator's reference to a condition which, quote,
appeared to be creosote-related.
Do you see that?
A, Now, you're on —-- your second comment you're
feading from was in -~
Q. This column under "Ways 2-3" on page 056.
A, Okay.
Q. And just another observation of creosote-reléted
impacts. Do you see that?

A. Okay. I'm -- if you could point where -

Q. If you can just promise not to read my secret
notes.
A. Okay.

MR. CARRIGAN: I think he means the highlighted
portions. |

THE WITNESS: Oh.

MR. CARRIGAN: Right here.

THE WITNESS: Okay.

BY MR. BENSHOOF:

Q. So it's a couple of references --

‘A. Yes.

Q. -- in this investigation to creosote debris and
creosote impadts. Am I -- and then there may be one

other that I want you to look at. And then.there's,a

third that I'd like you to look at. And that's on
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page 60. We;re going to have t§ bring document
interpreters to these depositions, but luckily I've got
Ms. Tracy.

But there's a third -- there's a third
reference, is there not, Mr. Barker, to creosotefrelated
debris and impact. |

MR. CARRIGAN: Document speaks for itself.

- THE WITNESS: I don't mean to be difficult, but

I'm just not seeing the word "creosote" where I'm
iooking.

MR. BENSHOOF: He's talking about something that
appears to have leeched from debris. And the word
creosote is --

THE WITNESS: Oh, I see it. I see it.

BY MR. BENSHOOF:

Q. In any'eveht, I didn't mean this to be a sort of

'a scavenger hunt for words. But the -- the only point

is, am I correct that in order for you to evaluate the
likely source in the shipyard of PAH impacts, it would be
useful to reference the 6bservations of creosote—related
impacts on debris that are containea in the Ogden 1998
repért? |

A. Certainly. That's supplementéry evidence that
would be relevant, yes.

Q. I asked -- am I correct, Mr. Barker, that --
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because you had made an éarlier reference to the fact
that the investigation -- and I don't waht to_put words
in your mouth -- but wasn't done in depth for purposes of
the DTR.

And_Mr. Carlisle said -- I'd asked, "Did you
instruct anybédy to do a comprehensive evaluation of the
shipyard sources and their related impacts?" "And he
said, "No. We basically had enough under
Portér—Cologne." |

Did -- did‘you ever ask anybody to.go back into
the history of the shipyérds, identify specifid
facilitiés and specific time pefiods, evaluate from
historical materials the likely metais and oils used with
those equipments in thbse facilities, and then‘relate
that to the sediment data to try to determine whether or

not the impacts seen could be solely explained by those

facilities which were either on the water, over it, or

very near it?
MR. CARRIGAN: Misstates the witness's prior
testimony, both the witnesses. Go ahead.

THE WITNESS: Let me just refresh my memory in

Section 3. Yes. I -- I directed the staff to review

the -- the files and -- and to.log discharges that they
felt there was -- where they felt there was evidence in

the file that discharges occurred and -- and tabulate
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that information.
BY MR. BENSHOOF:

Q. Okay. Would you agrée that -- that that is not
a resourcé or technique that can 5e relied upon to extend
back any further than the discharge reports exﬁended? In
other words, we're dealing with a facility that operated
since 1914.

A. Right.

Q. That was probably completely unregulatéd until

the middle '70s.

A. That's correct.
Q. Okay. So who knows what happened; right? I
mean, just -- just in terms of discharge reports because

there weren't any.

A. Right. Well, I just know as far as the
Water Board goes, the regulation of shipyards largely
began after the Clean Water Act was passed in the early
'70s. |

0. Right.

A Thére may have been séme‘regulation of shipyards
under Porter-Cologne during the 1960s but...

Q. The requiremenﬁ to do an NPDES discharge report
and permit was ndtvimpbsed untii sometime in the '70s;
correct? |

A. " Yes.
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Q. So -- but there are other techniques available,
are there not, to -- I mean, we're dealing with a period
of time that without discharge reports, that would extend
from 1914 to sometime in the 1970s. So 60-some Years?‘

A. Yes.

Q. ‘And there are techniques'available, aren't
there, to evaluate the likely impacts associated with
shipyard operations in those years? And for example,
there are serviées that provide descriptions of
facilities, map thém out, thét are available in the
recofd; coriect? Like the Sanborn maps; you're familiar

with those, or are you?

A That term doesn't trigger a --
Q. Okay .
A. -- any recognition from_me.
Q. Are you -- and we'llrgo over some of these
later -- but are you familiar with any service that YOur’

boafd has used to tfy to reconstruct the likely
activities at»a property in the past, before there were
facility inspectiéns or discharge reports?

A. Usually, on the -- when the board has framed its
enforcement actions, it's mostly relied on information
that came in to the board. And there haven't been many
cases dealing with trying to characterize discharées that

may have occurred, say, before 1949 when the board first

) Peterson Reporting, Video & Litigation Services
653

04

04_:
04:
04:

04:

04

04:

04

04

04:

04

04

04:

04:

04:

04:

04

04:

04

04

04:
04:
04:
04:

04:

:28:
28:
28:
28:
28:
128:
28:
:28:
129:
29:
:29:
:29:
29:
29:
29:
29:
:29:
29:
:29:
129:
29:
29:
30:
30:

30:

38
40 |
44
48
53
53
55
58
04
07
12
16
20
25
26
30

30

59
04
13

20



10

11

12

13

14

15
16
17
18
19
20
21

22

- 23

24

25

was formed.
Q. Okay.
A. And so I don't have any -- any examples to draw

upon there.

Q. The -- the discharge reports that you asked your

staff to review for Southwest Marine shipyards, what --

what did they reflect?

MR. CARRIGAN: Monitoring reports?
MR. BENSHOOF: Yeah.
BY MR. BENSHOOF:

Q. They were —-— they were water discharges;
correct? |

A. No, not necessarily. .They were spill reports.
Some may'have been -- I guess when you say "water
discharges," I'm thinking of a -- of a continual water
discharge. And shipyards don't have too many of those
types of discharges. 1It's usually.intermittent waste
streams and...

Q. Did the shipyards ever report to the board on
the quantity of sandblast abrasive waste material that
was -—-

A. Yes. )At -- in the -- iﬁ.the permits_there's
language that asked theﬁ to quantify that material. And
those monitoring requirements have changed over time. I

do remember scme of the older permits. That was, like,
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the major information the monitoring was after, is how
much solid waste material are you generating, andehere
is that material being hauled, and that kind of thing.
Q. Were they ever specifically required to report
concentrations of PCB associated with fheir abrasive

waste discharges?

A. I don't recall that being a -- a requirement.

Q. I don't think it was. .But I was Jjust curious.
The -- but you know, I take it,rfrom other sources
‘that -- and learning that one impact that shipyard

operations have historically had on the bay sediments has
been through paint chips, paint that's associated with
their abrasive waste discharges; correct?

A. Yes.

Q. And that paint contains, you've mentioned
beforé, TBT, which is one of the chemicals of concern;

correct?

A, Yes.
Q. And you, I take it, know from research you've

done that it was also very typical to have PCBs added to

paints as plasticizers.
A. Yes.
MR. DART.: Objection. Vague as to time.
BY MR. BENSHOOF:

Q. During the period that PCBs were added as
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plasticizers to paint beginning in the '50s and the '60s.

A. Yes.

Q. And in fact, you -- while it may not have been
measuréd, I take it you're aware that one of the causes
of PCB impacts to bay sediments is exactly that, the
presence there of paint chipS that have -- are
impregnated with PCBs that result from the blasting that
the shipyards do.

A Yes. »

‘Q. ' And indeed, did you recall that in the
semiannual monitoring reports that the shipyards were
inquire -- required to, in fact, sift through the
sediment to ieport back to the béard on the -- the
quantity within their samples of paint chips because that
was a particular board concern?

A. Yes.

Q. Now, I didn't see anywhere in the DTR where that
data -- and again, we're talking about two decades worth
of sediment monitoring reports, wasbever considered in
terms of this séécific’project of trYing to account for
the source of the PCB contamination in the bay.

Was it ever looked at?

A. Yes; it Was loéked at. It ﬁés the primary‘.

source of information that the board relied upon to -- as

the basis for the board's conclusion that there were
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elevated contaminant levels offshore of NASSCO and
Southwest. And as I mentigned earlier, then the focus of
the effort went‘into doing a sediment qﬁality»
investigation to determine-the effects of the
contaminants on the marine environmeﬁt.

Q. And‘you would agree, though, that in terms‘of
describing the impacts from spécific sources and the --

in terms of the shipyards at Sections 3, 5, and 6, you

would -- you would agree that the board did not look at,

for example, the sediment monitoring reports received
from Southwest Marine‘to include within the BAE section
as evidence of their‘PCB impacts, or their causing.PCB
impacts.

A; We included the monitoring reports in the
administrative record because they were information
considered aiong the way. But we did not tabulate an
analysis of those.ihcorpqrated in the DTR.

Q. And let me -- I'll just continue going. But can

we go until 5:00, or do you want to stop before 5:00?

MR. CARRIGAN: How are you feeling, David?
THE WITNESS: Starting to fatigue. Buﬁ -
" MR. BENSHOOF: I kind of thought so.
MR. CARRIGAN: I want to make sure you get your
best testimony. But I also must make sure that you

absolutely finish on the 10th -- or on the -- on the next
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day. So --

MS. TRACY: Can we take, like, a five-minute
break and then go for as long as Da?id can.

THE WITNESS: Sure.

MS. TRACY: Is that okay?

MR. CARRiGAN: Let's go off the record.

THE VIDEOGRAPHER: Off the record. Time is
4:36 p.m. |
| (A recess was taken.) ‘

THE VIDEOGRAPHER: Back én the reco:d; Time is

4:46 p.m.

.BY MR. BENSHOOF':

Q. Now, Mr. Barker, I just wanted to go over -- we
were talking about the sediment monitoring reports, and I
wanted to go over a couple -- and you indicated correctly
that they were, as fariaS'you know, they were all -- many
of them'were included in the.administrative record.

And I -- we have located a couple that I wanted
to ask a question or two.about. And this will be next --
this will be next in order, which is?

THE COURT REPORTER: 1245.

(Exhibit 1245 was marked.)

BY MR. BENSHOOF:

Q. I've marked as 1245, Mr. Barker, a document.

~It's SAR 035020. And it's one of the -- the many NPDES
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marine sediment monitoring reports that were -- that

Southwest Marine was required to submit. Do you see

Q. Okay. And then at page SAR 035032, there's a --

that?

A. Yes.

c. And do you see that.it ~- this is an example of
a -- a report that analyzes paint chips, the quantity
‘in -- of those in the sediments?‘

A. Yeah. I see that paint chips were part of this
report.

MR. CARRIGAN: Almost at the end, second to‘thé

last pagef

BY MR. BENSHOOF:

Q. -- indication of the quantity of chips found in

the sediments.
A. Okay. We're on --
MR. CARRIGAN: That's it.
THE WITNESS: -- 032. Okay.
BY MR. BENSHOOF: |
Q. Yeah.
A, And the question was?
Q. Did You recognize thiSvdata, not the specific
data, but do you recognize this as where the report is

setting forth the -- the quantity measured in grams of
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?aint chips that were feported from certain samples?

A. Yes.

Q. And I take it you would agree that -- and in omne
sampling location from a -- from the sample, they're
reporting that .49 grams of that sample consisted of
paint chipsé .

A. Yes.

Q. And I take it that other than desighating this
to be a part of the record, you didn't ask your staff
to -- to look in detail at this report or ahy of the
others to determine to what degree this presence of paint
chips generated by the shipyard operations wéuld indicate
it as the:sole source for PCB and other metals |
contamination to the site; correct?

A. Yeah. Our -- our basis, we included this in the

report because it formed the foundation for the

board's -- that led to the board's requirement in 2001 to

conduct a -- for BAE -- BAE to participate in a éediment
quality investigatién.

Q. Because it ﬁas evidenceAthat its paint chips
amongst other things had clearly impacted the sediment;
correct?

A. Yes. |

Q. And paint chips Qere just one of the by-producté

of the blasting operations at the shipyard; correct?
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A. Yes.
"Q; Those blasting operations, in fact, coveied a
wide area around the ship -- not just in the shipyard or

in the bay but an area around the shipyard, as well, off
site; correct?

MR. CARRIGAN: Vague.
BY MR. BﬁNSHOOF: |

Q. You understood that?

A. I’—-Vsandblasting was part of what was conducted
at‘Soﬁthkest Mérine. I don't have detailed knowledge on
all areas of where they conducted that. I knew they did
in their main facility. |

Q. And -- and did you not include in the
administrative record evidence of the fact that that
sandblasting operation affective -- affected, in fact,
caused a nuisance on properties surrounding o
Southwest Marine? |

MR. DART: Calls for a legal conclﬁsion. Lacks

foundation. Calls for speculétion.

BY MR. BENSHOOF:

Q. Well, let me mark, then, what I'm reading from,
and we can see if that refreshes your recollection. This
will be 1246.

(Exhibit 1246 was marked.)
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BY MR. BENSHOOF':

Q. ' And do you see yourself -- is this an internal

memorandum, Mr. Barker, that you see yourself as being
one of the addressees on?

A. Yes.

Q. And you see the date of this document from the

number. It's 169862.

A. Yes.

Q. And -- and you see there's a handwritten
notation, "Keep in mind for CAO order DB."

A. Yes.

Q. And so that was your note to someone to make
sure that this subject of this memoraﬁdﬁm was kept in
mind for the -- for an order to be issued against
Southwest Marine?

A. Yes.

Q. And the reason you did was because of what it
reported} correct? |

A, Yes.

Q. And it reported that, quote,rDust from

sandblasting operations at Southwest Marine is

.administrative record. And let me just read the record

continually observed coming over the fence, referring to

a fence between Southwest Marine and Chevron.

Continues the report, "A haze over the
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sandblasting area was obvibus. When Chevron initiates
storm water sampling, it is most likely that analytic
results will show high concentrations of metals and TBT
unless the ground at Chevron is frequently swept."

Do you see that?

A. Yes.

Q. And so you're -- who's making this report, by
the way? |

A. I believe it was a Regional Board employee at

the time. I think his name was Chris Sandel.

Q. And he goes on to report, "Southwest is causing

a nuisance at Chevron in discharging sandblast dust to
San Diego Bay through Chevron's storm drain system."
| Do you see that? |

A. Yes.

Q. And that was one of the reasons why you wanted
this kept in mind for issuance of a CAO against
Southweét Marine; corréét?

A. Yes.

Q. And you recognize that one of the properties

surrounding SouthWeSt'Marine's facility is also the

property known as the Silvergate station of SDG&E's;

correct?
A, Yes.
Q. And do have any reason to believe that this
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nuisance sandblasting operation by Southwest didn't
affect SDG&E's property, as well?

MR. CARRIGAN: Lacks foundation. Calls for

" speculation.

MR. DART: Join.

THE‘WITNESS: Yeah. I -- I have no knowledge if
it did or did not. It... .
BY MR. BENSHOOF?

Q. I take it you.—— you know that -- you know thaﬁ
Southwest, in‘this instance, apparently caused high
concentrations of metals and TBT to be transported to the
Chevron property.

MR. CARRIGAN: Misstates the document.
BY MR. BENSHOOF':
Q. Well, is that what it was being --
MR. DART: Same objections from before.
BY MR. BENSHOOF:
Q. Is that what w#s'being reported to ydu, that

Southwest operations were causing such concentrations to

be transported to the Chevron property?

MR. CARRIGAN: Document speaks for itself.
MR. DART: Join.

THE WITNESS: Yeah. I -- I.think when I -- just

reading the document, it -- it was suggesting that
possibility that that might happen and that it was —-- the
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person'was suggesting it might be interesting to go
sample the sediﬁents to see if -- what shows -- what
would show up in the sediments that might be related to
this sandblasting debrié.

Q. And if -- you'd agree that if the sandblasting
operations of Southwest Marine wguld cause the airborne

transportation of metals and TBT to-adjacent properties,

they also could cause the airborne transportation of PCBs

to adjacent properties; would you agree?

MR. CARRIGAN: Lacks foundation. Calls for

speculation.
| MR. DART: Join.

MR. CARRIGAN: Incomplete hypothetical.

MR. DART: Join.

THE WITNESS: Yeah. Yeah, I don't know. It
just would depend on what -- what they were sandblasting
and what its makeup was.

MR. BENSHOOF: Correct.

THE WITNESS: And All of those variables.

BY MR. BENSHOOF: | |
Q. And - and you know from your prigr experience

that amongst the things that were being sandblasted by

Southwest Marine, and indeed the source of the TBT were

the paints on hulls of vessels; correct?

A. That -- that TBT was in the vessel paints?
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Q. Correct. And that's the reason it was -- that

was amongst the chemicals that were included in the

abrasive waste carried to adjacent properties, TBT.

A. Well, this memo is suggesting the possibility
that -- that that material might be in the -- what was
car;ied to the adjacent properties. vAnd I guess it's --
until there's a sample that.shdﬁs exactly what it was,
it's just speculaﬁion, I gueés.

Q. Okay. I take it what wasn't speculatidn was
that there was a -- Ehat dust from sandblasting
operations at Southwest is continually observed coﬁing
over the fence of the Chevron property.

MR. DART: Same'objecﬁions.

MR. CARRIGAN: Document -- document speaks for
itself.

MR. BENSHOOF: That's not speculation; right?
It actually got theie.

MR. DART:‘ Same'objections.
BY MR. BENSHOOF: |

Q. Your -- your staff member is reporting‘that to
you? ‘ o o

A. Yeah. That -- that’they_were there, they
observed what they thought was dust on the ground at
Chevron that looked iike it was coming from Southwesﬁ.

Q. And I take it you've got no reason to believe
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that that was restricted to that particular day?
MR. CARRIGAN: Lacks foundation. Calls for --
calls for speculation. Document speaks for itself.
MR. DART: Join.
MR. BENSHOOF: I'll rephrase it.
BY MR. BENSHOOf:
Q. Do you have any reason to believe thét
Southwest's impact on adjacent properties was not a
continual process?
"A. . I -- I don't know whether it was intermittént or
contiﬁual or really to what extent that was hap?ening. i
guess I heard anecdotal reports such as this one. And --
and that's all I recall.
Q. Fair enough. You do recall that the quantities
of abrasive wastés generated by Southwest were rather
-lafge; correct?
MR. DART: ‘Vague as to time.
MR. CARRIGAN: - Vague.
MR. DART: Lacks foundation.
THE WITNESS: I...

.BY MR. BENSHOOF:

Q. Have you seen figures in the range of
185,000 tons a year being generated?

A, I -- |

MR. DART: Vague.
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THE WITNESS: Those -- no particular set of
numbers comes to mind on the -- I mean, we -- on how much
they generate in a‘year. We -- there migﬁt be
information in the record that -- that has that type of

stuff in there. But the DTR, I don't think had any

definitive statements about that.

'BY MR. BENSHOOF:

Q. But you're -- you're familiar enough with the

probable sources of pollution caused by the shipyards to

know that one of the most problemati¢ aspects of their
dperations was the>sandb1asting part? |
‘A. Yes.

MR. DART: Objection. Vague. May call for
expert testimony. |

MR. BENSHOOF: I want to quickly identify a
couple'of other documents before we break for the day,
Mr. Barker, just to try to complete an area of
questiéning. And let's move to 124...

THE COURT REPORTER: Seven.

MR. BENSHOOF: Seven.

(Exhibit 1247 was marked.)

MR. BENSHOOF: And I just want to ask you for
your opinion on the usefulness of other-sampiing work
that Ogdenvdid at about the same time as this December

report that we've been previously loocking at.
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First, I've had marked as 1247 a document
appearing at SAR 199495. Again, it's one of the several
reports generated by Southwest Marine's consultant in
1998 on the -- on this -- what they describe as the
sediment remediation project.

And I wantvto refer your attention specifically

to Figures 4, 5, and 6 where the Ogden Southwest Marine's

consultant is illustrating the variety of sampling points’

that their investigation covered. And I take it

loocking -- my questioh is sort of a general one. And

 Figure 5 represents the sampling points for sediment

copper levels, and Figure 6 represents the sampling
points for sediment lead levels.

Am I correct in assuming, Mr. Barker, that this
is data that you would find to be useful to evaluate the
extent to which the shipyards, the BAE shipyard,
Southwest Marine shipyard operatiohs and those of its
predecessors wére the soie cause of copber and lead
contamihation to the sediment at the sampling locations
indicated?

THE WITNESS: No. I -- I mean, this is
information thét's ~- I don't know that we‘would get into

making findings about -- using this to make findings

. about whether BAE was the sole source of this. The --

BY MR. BENSHOOF:
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Q. | I take it you would agree that it would be
useful --
MR. CARRIGAﬂ: Wait. Are you finished with your
answer, David? |

THE WITNESS: I -- again,. just to add on a

little bit, the board usually does not make findings like

that. They -- they -- in sediment contamination
situations, we look‘to associate céntamihants with
responsible parties.

| But when we make those findings, :we don't
necessérily -- we don't éay; there are no more
responsible parties to add. We don't say, all of this
material came from this party and not from this other
party. We approach it more with just kind of
establishing a pathway for a particular constituent back
to a particular party. And our analysis doesn't feally
go deeper than that. |
BY MR. BENSHOOF; _

Q. But would it be fair to say that -- thét the
data, sediment data, of the kind illustrated m the Ogden
report would be data you.would want to look at to assess
the shipyard's impact‘on the sediments?

A. .Yés. That would be. |

.Q. And at some point, Mr. Barker,>isn't it also

fair to say that it's important for you to understand the
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scale of Southwest Marine's impact to be able to fairly

evaluate whether to name additional parties?

MR. CARRIGAN: Calls for a legal conclusion.
MR. BENSHOOF: No. I'm just asking his own --
MR. CARRIGAN: You're entitled'to.ask. I'm
entitled to object. Go ahead.
MR. BENSHOOF: Yeah. No, no.
BY MR. BENSHOOF':

Q. And I don'f mean to be putting you in the role
of a lawyer. I'm just trying to figure out -- Iiknow'
your process over 30-some years has been a very thorough
one.

A. Yeah.

Q. And so the question was simply, at some point,
isn't it rélevant to know the scale of Southwest Marine's
iﬁpacts in determining‘whether or not it is fair or, in

the words of the State Board decisions, reasonable to

identify another party as a cause?‘

MR. CARRIGAN: Same objection. Go ahead.

THE WITNESS: I -- I would -- the scale of
operations is a cohsideration in establishing a pathway
from a particular facility to a samplingblpcation out in
tﬁe bay. And that -- that's a perspective that the --
the -- that the board woﬁld look at that at. And in

making that association with that facility, we typically
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don't make conclusionary-type findings that there isn't a
pathway for that same constituent from another facility
that may be a smaller operation but nonetheless:a
contributor.

BY MR. BENSHOOF:

Q. Let me approach it'slightly differently.v
Southwest Marine, we —-- we loocked at thé document where
Mr. Halvax was ;sking Mr. Carlisle to add or to look at
evidence thaf he had supplied of SDG&E discharges, and
Mr. Carlisle wrote back and said, give me a list or give'
me a létter. We covered that. |

A. Yes.

Q. And all I'm wondering, Mr. Bérker, and T really
am focusing on the reasonable basis requirement for
naming somebody else. You have somebody that's a

representatiVe of a discharger that has -- whose site is

described as appearing like oily moose. And -- and who's

had —-band his predecessors have operated there for
decadgs, whose siﬁe, as you've testified, has facilities
associated with it and operétions associated.with it that
involve éverf cﬁemical of concern that is in the
sediments.

And so my question is, given all of that, in
looking at what Mr. Halvax wants Mr. Carlisle to‘do, that

is, go blame somebody else, isn't it relevant to know
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whetﬁer or not the operations of Southwest Marine and its
praétices were of such a scale that they could have
reasonably caused the entire effect seen in the
sediments?

MR. CARRIGAN: Misstatesrfacts in evidence.
Misstates witness's testimony.  Misstates documents.
Lacks foundation. Calls for speculation. .Incomplete
h&pothétical.

MR. DART: -Join. And is based upon hearsay.»

MR. BENSHOOF: Other thaﬁ that, it sounds like a
good question. | |

MR. CARRIGAN: It just sounds like you want to
testify, Ward. Why don't you go ahead and do that.

MR. BENSHOOF: I'll try to_rephrase it to take
out my testimony. |
BY MR. BENSHOOF:

Q. But it's again, I know that you'take the policy‘
to have a reasonable basis for somethiﬁg seriously. And
so it's just simply -- and I know that you don't sit

there and develop a ledger, necessarily, for each

responsible party as to amount given. I understand that.

But I guess what I'm wondering about, isn't
there -- you do evaluate evidence that's brought to you
by one responsible party that somebody else may have

caused a part of the problem; correct? You do, do that?
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A. Yes.

Q. And it's a reasonable thing for the agency to
do. I'm not quarreling with that. All I'm saying is in
looking at that evidence, and I am focused on what Shaun
is alleging’SDG&E discharged, isn't it relevant to know
the scale of the impacts that this responsible party
Qhe's pointing the board elsewhere was, in fact,
responsible fer to really evaluate of credibility of
could somebody else have been a contr1butor°

MR. CARRIGAN: Incomplete hypothetlcal Calls

.for a legal conclusion. Calls for expert testimony. Go

ahead.

MR. DART: Same objections I joined in
previously.\ |

THE WITNESS: Yeah. Again; when -- how we look
at that type of information is we look at the scele of
operatiens, certainly. That is a relevant consideration.
And then we -- we use'that as evidence of a possible
pathweyvfor discharge of a-censtituent to the bay. But
in -- in -- in establishing that pathway, we don't -- we
don't rule out other sources. We -- we recognize there
could be pathways from other sources that might alse
contribute to pollutant discharges for the same
constituent.

Now, the -- I guess the degree of contribution
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might be different depending on the scale of the

béeraticns and all of those considerations. But -- but

the -- under the statute and Resolution 92-49 which,

where we have the directive to make a reasonable effort
to find all parties responsible for -- that may have
contributed td_a pollution problem, to identify them and
hold them accountable. And we do that. But in doing
that we don't allocaté percent responsibility between
the -- between the parties. We -- wev-— the board
doesn;t ﬁake'findings on that.

BY MR. BENSHOOF:

Q. Let's just take kind of an extreme example. You
would agree that in looking at Mr. Halifax's letter, it
would have been relevant to know -- let's just say that
Southwest Marine had a PCB discharging machine set up on
one of the piers. You'd want to know something like
that?

| MR. DART: Incohplete hypoﬁhetical.

MR. BENSHOOF: ' Yeah, I mean, Ifm’using an
extreme exampie, obviously, and there's no evidénce that
that occurred. But‘that's my point. At some point,
isn't the scale of what a discharger in the position of
Southwest Mariné’was.responsible for relevant to whether
it is reasonable to conclude -- I understand there's a
statutory duty to -- to be broad and cast a broad net.
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My question was a little bit different,

Mr. Barker. It was, at some point, isn't it releﬁant as
to whether it's reasonable to cast that broad net to look
closely at the person that's sitting over the.water?

MR. DART: Same objections. And asked and
‘answéred.

MR. CARRIGAN: Yeah. I'm goingvto have to say
same objections and asked and answered.

THE WITNESS: Yeah. I -- yes. I think tﬁat's a
relevant consideratioﬁ.' And the board looked ét that and
named that entity in the cleénup and abatement ofder and
came to that conclusion some —-- some years ago.

:But in -- in reaching that cohclusion, the board
did not rule out the possibility that there were other
sources in the industrialized area that ﬁe're talking
abgut that could have also contributed to some extent to
the pollutants in the sedimenté.

And -- and we, as part of the process; we've --
ﬁe went out to‘—4 fé sée if other -- if there were other
pérties that it -- ﬁheie -- that it -- where . where a

pathway for pollutant discharges into the

Shipyard Sediment Site could be established. And -- and
when we madevthose conclusions, we —-- we named those

parties.

MR. BENSHOOF: Okay. You've been very patient
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and gracious with your time, Mr. Barker. It's a long
day. Thank you very much.

'THE WITNESS: Thank you.

MR. BENSHOOF: We'll resume on the 10th.

MR. CARRIGAN: Okay.

THE VIDEOGRAPHER: This ends the videotaped
deposition of David Barker, Volume No. 3, Videotape
No. 4.  Today's date is March 3rd, 2011. Time.is'.
5:15 p.m. Off the recofd.

(Whereupon the deposition was adjOurned at

5:15 p.m.)
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I declare under penalty of perjury under the laws of the

State of California that the foregoing is true and

correct; that I have read my deposition and have made the

necessary corrections, additions or changes to my answers

I deem necessary.

Executed on this day of

2011.

DAVID BARKER
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I, ANNE M. ZARKOS, Certified Shorthand

‘Reporter for the State of California, do hereby certify:

That the witness in the foregoing deposition was by me
first duly sworn td testify to the truth, the whole
truth and nothing but the truth in the foregoing cause;
that the deposition was taken by mevin machine shorthand
and later transcribed into typewriting, under my
directioh, and that the foregoing contains a true record

of the testimony of the witness.

Dated: This 2.3 day of Macch , 204\

at San Diego, California.

e

Anne M. Zarkps) RPR, CRR
CSR No. 1309
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DEPOSITION OF DAVID BARKER,
taken by the Attorney for NASSCO, commencing at thé hour
of 8:10 a.m. on-Thursday} March 10, 2011, at
401 B Street, Suite 1700, San Diego, California, before
Anne M. Zarkos, RPR, CRR, CSR No. 13095, Certified

Shorthand Reporter in and for the State of California.
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EXHIBITS (cont.)
EPA Superfund Record of Decision for
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THE VIDEOGRAPHER: Time on the record is
8:10 a.m. Today's date is March 10th, 2011. My name

is Melinda Bruce of Peterson Reporting, Video and

Litigation Services.

The court reporter today is Anne Zarkos of
Peterson Reporting, located at 530 B Street, Suité 350,
San Diego, Caiifornia 92101.

‘This begins the videotaped deposition of
David Barker, Vblumé‘4, testifying in the matter of
In Re Tentative Cleanup & Abatement Order
No. R9-2011-0001. The video and -- excuse me -- taken at
401 B Street, Suite 1700, San Diego, California 92101.

The video and audio reéordings will take place
at all times during this deposition unless ali counsel
agree to go off the record. The beginning and end of
each videoﬁape will be announced.

Will counsel please identify yourselves and

 state whom you represent.

MR. BENSHOOF: This the Ward Benshoof. I'll be

asking -- beginning asking the questions this morning.

I'm with the Alston & Berg firm and cocounsel with

Jill Tracy for SDG&E.
MS. TRACY: Jill Tracy for SDGSE.
MR. HANDMACHER: Jim Handmacher for

Campbell Industries.
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MR. BARRETT: David Barrett, SDG&E.
MR. BROWN: ‘Bili Brown, Brown &‘Winters, for the
Port.
MR. WATERMAN: Ryan Waterman, Latham & Watkins,
for NASSCO.
MR. DART: Matt Dart for BAE Systems.
,MR.,CARRIGAN: Chris Carrigan fof the San Diego
Wéter Board and the withess, Mr. Barker.
THE VIDEOGRAPHER: The court reporter may now
swear in or affirm the deponent.
| | *k %
DAVID BARKER,
having first been duly sworn, testified as follows:
* kK
FURTHER EXAMINATION

BY MR. BENSHOOF':

Q. Thank you. Good morning again, Mr. Barker.
A. Morning.
Q. We went over a lot of rules and procedures

regérding depositions, inéluding the importance of you
pausing, hake sure you understand the queétion, and me
not interrupting you when you're answering. So there's
rules we 5oth need to follow.‘ Ifm assuming you remember
those from the other day, so we don't need to go over

them again.
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A. Right.
Q. v And if you are unclear at all, let me know.

Mr. Barker, I wanted to first begin with one of
the exhibits I asked you to review last time. And it was
Exhibit 1243. And I'll put it back in front of you. But
it was -- I was shoﬁing you certaip.excerpts from a
report done by Southwest—Marine's consultant,

Ogden Environmental, in December of 1998. And let me put

that in front of you.

And there was a —- I was -- I wés asking you a
series of questions on that exhibit, ihcluding, I
believe, it's SAR No. 165, a table indicating that
aroclors, total aroclors of 155,400 parts per billioh
were detected at the site. We covered those questions.

And -- and I just -- you were unclear where the

samples were taken at one point in time in your answers.

And I think later you looked at the document again and

agreed that this was at the Southwest Marine.facilities
and you knew where it was. But I wanfed to let you know
that we brought the full repo:t today in case there was
anything.about that answer you gave last time that you
want to look at the.fuli repért for.

Do you recall that questioning? And let me

"Just -- I'll add to it that my concern in the questioning

was that such a high hit in the shipyard'of 155,400 parts
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per billion wasn't mentioned in the DTR.

So I was asking you, isn't this relevant
information to include in the DTR to determine who the
source was for PCBs at the shipYard; So that was the
context of the Questioning.

And I just wanted to give you the full repoft.

A. Oh.
Q. In case you wanted in any way --
MR. CARRIGAN: We don't -- I'm sorry, Counsel.

I don't mean to interrupt. We don't need to change our
testimony or augment it in anvaay. If you have a
question about the full document, you're welcome tovlevy
it, otherwise.

MR. BENSHOOF: Okay.

MR. CARRIGAN: -- I thihk we're good.

MR. BENSHOOF: That's fine. That's fine.

MR. CARRIGAN: Unless you have a different view

‘on it, David.

THE WITNESS: No.
BY MR. BENSHOOE :V |
Q. Okaj. Were -- when we ended last week,
Mr. Bafker, I think you agreed that before the
Regional Board'proéeeded ﬁo identify othef suspected
dischargérs, it was reasonable for the board to look

at -- closely at the Southwest Marine site. And I'll --
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let me refer you to the question and answer because I
want to begin there today;

I asked, "At somé point isn't it relevant aé to
whether it's reasonable to cast that broad net?" We were
talking about looking for other dischargers. "At some
point isn't it relevant as to whether it's reasonable to
cast that broad net to look closely at the person that's
siﬁting'over the water, Southwest Marine?"

And you answered in part, "I think that's a

‘relevaht consideration."” And then you went on to say the

board didn't rule‘ouﬁ other diSchargers.

And so you would agiee that it was relevant to
the boérd's duty to, quote, Look closely at
Southwest Marine because they were right over the water

in the sediment area of concern; correct?

A. Yes.
Q. Okay. Now, I take it you would also agree
that -- that —- that no one on the board staff was, in

fact, instructed to do a comprehensive examination of the
Southwest Marine site for purposes of identifying its
numerous point sources of PCB discharges.

Would you agree with that?

MR. DART: Objection. . Assumes facts.
BY MR. BENSHOOF: | |

Q. Well let me -- I'll tell you what I'm referring
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to, Mr. Barker. And you can tell me if his testimony was
truthful or not. 1It's Mi. Carlisle's testimony,
deposition testimony, reading from page 80, line 5.

"Did you instruct your staff to comprehensively
evaluate the various sources of shipyard operations that
could lead tOVPCB contamination of the bay?"

- Answer, "No."

Question, "th not?"

"Because we had sufficient evidence tﬂat the
shipyards were dischargérs contributing to the
contémination.A Therefore, we had sufficient evidence ﬁo
name them in the cleanﬁp and abatement order." That was
Mr. Carlisle's sworn testimony.

Do you agree with that, Mr. Barker?

A, Yes. | |
Q. And would you also agree that it wasn't exactly

difficult to get sufficient information on the shipyards

in order to name them in this cleanup and abatement

order?
In other words, they didn't seriously contest

the fact that_they had discharged the chemicals of

concern, did they?

A. I'm just trying to think of the -- the positions
have changed somewhat at different points in time. But

back when the -- at the time the board directed NASSCO
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and Southwest Marine to do the detaiied'sediment
investigation, neither_shipyérd was contesting being
named as a discharger in that investigative order.

Q. You had literally sufficient information in the
1980s to probably name them as dischargers on a CAO;
correct? We didn't have to go‘through decades' worth of
ﬁork to figure that out? |

A. Not -- not necessarily. The history of shipyard
regulation by the board has been one of —- of kind of
increasing regulation over:time. For examplé, during the
1970s and, I think, throughout the 1980s, sediment
monitqring was not required‘ét thé shipyards as part of
the permit'mOnitoring. -And it was only in the early '90s
that that started up. |

So the condition of the -- or sediment quality

conditions off the shipyards, the only way the board

obtained information from that was when it conducted its

own sampling, which it did periodically out in the bay.
And. ..

Q. Yeah. I mean, we -- we covered last time that

. sometime in the '90s, the board imposed sediment

‘monitoring requirements on the shipyards; correct?

A. Yeah.

Q. And it was at that point that the board had

ample information to know that the shipyards were
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discharging chemicals of concern to the bay; correct?

MR. CARRIGAN: Calls for a legal conclusion. Go
ahead. |

MR. BENSHOOF: Not --

MR. CARRIGAN: Végue.

BY MR. BENSHOOF':

Q. Look. I -1I-- I want to just simply make
clear that all of my questions are addressed to your
capacity as an employee of the Water Boérd and not as a
lawyei. ‘ -

MR. CARRIGAN: And yoﬁ're free to argué those
qﬁestions, and I will continue to assert objections that
I believe are meritorious. = So we -- I think we
understand what we're doing here;

MR. BENSHOOF: Okay.

BY MR. BENSHOOF;

Q. When you started gettiné the sediment monitoring
repérts, you stérted to accumulate adequate evidence to
name the shipyards; correct?

,A. Yeah. Yeah, I mean, from our own sampling, I
think, in the adminiétrative record there are documents
where we started -- that we began writing letters to
NASSCO and Southwest Marine expressing concern about the
sediment conditions offshore, and that concern increased

as -- as more sample data was turned in to the board.
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Q. Now, was -- I'm assuming, Mr. Barker, that the
decision of the board not to conduct a comprehensive
examination of the shipyard dischargers into the bay was
made for the reasons that Mr. Carlisle stated, that you
just felt you had enough evidence without doing a
comprehensive study;vis that aecurate?

MR. CARRIGAN: Misstates testimony. Vague.

MR. DART: Join.

THE WITNESS: The process of -- the board had
been working with the shipyards in kind of a voluntary
arrangement for seme time before the board issued the
investigative ofders for the detailed study.

The -- we —- the board and NASSCO and
Southwest Marine went through a negotiated process to use
the Campbell shipyard cleanup levels and -- as the
cleanup goais for the site. And the -- and kind of based
on that arrangement, NASSCO and Southwest Marine went out
and did their own -- or did some sediment sampling.

| Aﬂd so by the time we issued the investigative
orders ia 2001 for the detailed—study, we had been
working with NASSCO and Southwest Marine for some time.
And -- and they were not contesting that they had had
discharges.

Q! Now, an objection was made that I

mischaracterized the testimony by both counsel for the
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Water Board and Southwest Marine. And I want to make
sure that there's absolutely no confusion on this
question that I asked you about Mr. Carlisle's festimony.
I asked you if it was accurate when he testifiéd
that he did not instruct his staff to comprehensively

evaluate the various sources of shipyard operations that

~ could lead to PC contamination of the bay, because in his

words, "We had sufficient evidence that the shipyards
were diséhargers contributing to the‘contamination.
Therefore, we had sufficient evidence to name them in the
cleanup and abatement order."

That's what he testified to. If that's in any
way inaccurate, you need to tell me in what way it was
ﬁot truthful. Beqause I asked you,."Is that truthfﬁl,".

and you had said "yes." So your -- I think requoted that

Eestimony, and your counsel said I misstated the record.

And I'm not going to misstate that record.

o So I want to be crystal clear that at no time
did the board ever direct anybody to conduct a
comprehensive examination of the shipyard discharges that
could lead to PCB contamination of the bay.

MR. CARRIGAN: Misstates testimony.
MR. DART: Join.

THE WITNESS: I mean, I'm just trying to think.
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BY MR. BENSHOOF:
Q.v Let me restate it so you can put it in your own
words.

Did the board ever direct anybody to make a

comprehensive examination of the operations of either the

NASSCO shipyard or the Southwest Marine shipyard to
determine those operations that could lead to PCB
contamination of the bay? |
MR. CARRIGAN: Asked and answered. Go_ahead.
THE WITNESS: The -- I guess in :esponding to

that, I would say that the board -- again, I'm thinking

of the -- from the framework of the 19 -- late 1990s when
we were -- we were working extensively with the shipyards
and -- and indicating that we were associating their

operations With sediment conditions offshore.

The board had imposed sediment mbnitoring, and
also some detailed requiréments for them to do chemical
inventories of the type of wastes they havé had at its
sitef So the board was rélying on its histofy of
fegulation of the site, its knowledge of the operations,
and the type of wastes generated at the site.

And then the sediment quality conditions

offshore and -- and the combination of all that

- information was enough for us to make the finding that

the two facilities had discharged waste to the bay.
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BY MR. BENSHOOF:
Q. Okay. For example, Mr. Barker. Am I correct?
MR. CARRIGAN: Are you finished with your
answer, David?
MR . BENSHOOF': I'm‘sorry. I thought you had.
THE WITNESS:F Yes, I'm finished. Yes.
BY MR. BENSHOOF: |
Q. For example, at no point in time did you ever
ask anybody on the staff to comprehensively look at the
operétiéns that Southwest Marine had in the ﬁiCinity 6f
MS4, Storm Watef Discharge Point 4; correct? SW4. You
never asked>anybody to look at their operations there to
see whether or not therbperationg of Southwest Marine
might be accountable for the entirety of the sediment
impécts in that location, did you?
A. At -- at MS4?
Q. Correct.

MR. CARRIGAN: I believe the question was SW4.

I'm sorry. Just ~-

MR. BENSHOOF: Yeah, okay.

MR. CARRIGAN: Outflow SW4.

THE WITNESS: Oh, SW4, okay.

MR. CARRIGAN: Ward, I don't meah té put words
in your mouth.

THE WITNESS: Okay. No, I don't recall asking
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for a detailed investigation of the Southwest Marine
opéraﬁions at -- in the areé that would be tribuﬁary to
that storm drain.

BY MR. BENSHOOF:

Q. Okay. And matter of fact, you never asked for
any in?estigafion,rwhether detailed or not, correct, as
to whéther or.hot the 6perations of Southwest Marine_
might be the source of all the impacts to the sediment in
the vicinity of SW4?

MR. DART: Vague as to Southwest Marine.
THE WITNESS: Well, yeah.
BY MR. BENSHOOF:

Q. Wé‘il make Southwest Marine, I mean_the same
thing as generically as I had indicated in the prior
deposition. Unless I say the current operator, I use
Southwest Marine ship&ard to mean the current operator,
BAE, and its predecessors back to 1914.

So with thét clarification, could you answer the
questlon please, Mr. Barker'>

_A. The -- the board felt it -- it had the
information it needed to establish a pathway of -- to
associate the sediment quality conditions offshore with
Southwest Maiine operations.

But the board did not try to answer if

Southwest Marine was a hundred percent responsible for
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the sediment quality conditions, only that they

contributed to. That was our -- that was out -- that was

.the framework in which we approached that issue.

Q. In terms of -- in terms of the contaminants
present in the vicinity of outfall SW4, would it make a
difference to you, Mr. Barker, as to the cause of that

contamination, whether or not Southwest Marine maintained

'a hazardous waste compound adjacent to that outfall, for

example?
A. That would be --
MR. DART: Incdmpletevhypothetical.
THE WITNESS: That would be -- that would be
good information. }
BY MRV .‘ BENS HOOF':
Q. Right. Anybody‘reasonably -

A. Right.

Q. -- assigning responﬁibility for bay
contamination would wan£ to know whether or not within a
few feet of that outfﬁll Southwest Marine maintained a
haiardous waste compound; correct?

A Yes; That Qould -~ that would-be information
that we would certainly consider.

Q. And that was in the administrative record but

‘not considered at all in the DTR; correct?

MR. CARRIGAN: Misstates the document.
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YMR. DART: And the record. Join.

THE ﬁITNESS: The -- the -- the board évaluated
the information. The board's basis for naming
Southwest Marine as a discharger is documented in the
DTR. And that -- that analysis didn't go into all
avenues that the board could have pursued. But it went
into the avenues the board felt necessary to support
naming Southwest Marine in the cleanup order.

MR. BENSHOOF: Let's look at -- we'll mark this
as next in order as 1248. |

(Exhibit 1248 was marked.)

MR. CARRIGAN: Thank you, Ward.b
BY MR. BENSHOOF:

Q. And I'm aSking you to look at one of the items
in the adminisﬁrative record. It's a report, actually,
that Southwest Marine issued in accordance with their
NPDES permit dated November 17, 1998. It's at
SAR 094971.

And the -- tﬁe DTR will reflect what was
considered in‘ﬁhat document and what wasn't. But I'1l at
least represent to you that I read the shipyard sections
very carefully, and I didn't see any referénce to this
document. | |

But I -- mbre than that, I wanﬁed‘to ask you

about whether or not you would consider some of the
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information in this document relevant to the DTR. And
first of all, I'd like you to turn to SAR page 14987.
It's a -- Southwest Marinebdid a diagram of their site.
It's called -- they didn't label it. It doesn't have a
figure label. 14987. |
MR. CARRIGAN: That's it.

-~ THE WITNESS: Yeah. I got if.

BY MR..BENSHOOF:

Q. And you see they -- they seem to attribute

 operations to SDG&E that, in fact, SDGSE doesn't have;

right? Do you see the former Chevron tank farm as
attributed by Southwest Marine to SDG&E?

MR. CARRIGAN: Lacks foundation. Callé for
speculation.

MR. DART: Docuﬁent speaks for itself.

MR. BENSHOOF: Well, the document speaks for

itself.

BY MR. BENSHOOF:

Q. Do you recognize that as an error on the
document, Mr. Barkerx?

A. I -- let's see. I'm looking. I see "SDG&E tank
farm."

Q. Rigﬁt. And there's no such thing, correct, as
far as you knoﬁ? |

~A. "I don't know.
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Q. Okay.
A. Okay;
Q. You don't know that that was a former Chevron

tank.farm?

A. I know there's a tank farm‘in the area.
Q. And it's not owned by SDGE&E.

A. Okay. You're telling me that. Okay.
Q. Let's just look at -- |
A, Okay. ‘

Q. —- other information, then.

As far as I can tell,’there‘are 30 storm drains
on the Southwest Marine property. And theyire indicated
on this map as little dark squares. And the only reason
I count to 30 is I see, sort of in the center, the

number 30.

Is that -- do you generally agree that there are

approximately 30 storm drains that -- that take storm
water runoff froﬁ the SDG&E éroperty and diiect it to
Qutfall'SW4?» |

MR. CARRIGAN: Document speaks for itéelf, vague
as to time. | |

MR. BROWN: Objection. Vague aﬁd ambiguoﬁs as
to time.

MR. DART: Join{ And may lack foundation.

MS.‘PERSSON: Join.
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BY MR. BENSHOOF:

Q. From whom‘at the time, November 17, 1998, for
starters. |

A, Okay .

Q. You agree that at least Southwest Marine is

reporting that they have 30 storm drains on their
property draining in SW4 in 1998; correct?

A. Well, you knoﬁ, I'm not counting all of them. I

see a number of places where they're indicating -- where

they're indicating storm'drains, yes.

Q. Okay.
A Yeah.
Q. And you recall that in naming SDG&E as a

discharger, the board relied very heavily on sediments --
data from sediments extracted from a catch basin upstream
of SW4 outfall, correct, CB No. 1?
A. feah.
MR. CARRIGAN: Vague.
MS. PERSSON: Join.
BY MR. BENSHOOF:

Q. And that -- that analysis of sediﬁent from one
catch basin was used in the DTR as suppésed evidence of
SDG&E's contribution to the bay contamination; correct?

A, Yes. That was one of tﬁe lines of evidence.

Q. How many analyses did the Water Board make of
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sediments in the 30 storm drains on the Southwest Marine

property?

A. None that I recall.

Q. Zero.
And -- and -- and yet -- and yet the
Water Board, in order to bring SDG&E -- SDG&E into the

proceeding, went up and relied on the sediments from one;
correct?

MR. CARRIGAN: Misstates the record.
BY MR; BENSHOOF :

>Q. And no effort was madé to compare the sediment
results in that catch basin with any of the 30 on the
Southwest Marine property:; correct?

MR. DART: Assumes facts.

THE WITNESS: No. We just -- we just collected
that -- that sample.'
BY MR. BENSHOOF:

Q. . For example, Mr. Barker, if, in fact, the
chemical suite that was detected in Catch Basin No. 1
used as the evidénce against SDG&E was, in fact,
replicated in the 30 storm drains on Southwest Marine's

property, wouldn't yéu consider that to be some evidence

'of where the contaminants in that catch basin probably

came from?

MR. DART: Incomplete hypothetical. Calls for
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speculation.

MR. CARRIGAN:_ Join.

THE WITNESS: Yeah. I meén, we're -- the board
is always open to new information. I would add, though,
that the -- the board did not rely solely on that sump

sample as a basis for naming SDG&E. There was other —-
other information we considered in conjunction with that
information.
BY MR. BENSHOOF': :

Q; Right. We'll get to that.

Because amongst the oﬁher information that the
board relied heavily on was information of soil
sediments -- or soil samples from an area to the north of
the Southwest Marine site that had formerly had
wastewater ponds on it; correct?

A. Yes.

Q. Now -- and you relied very heavily on the -- the

soil sampling in that area as a basis to name SDG&E as a
discharger; correct?

MR. CARRIGAN: Docuﬁent speaks for itself.
Act -- asked and answered. Vague. .

THE WITNESS:. The board ¢onsidered the totality
of the,informétion; the sediment conditiéns offshore, the
storm drain, the sump sampie. | |

. 'MR. BENSHOOF: Okay.

Peterson Reporting, Video & Litigation Services
707

08:
08:
08:
08:
08:
'0&
08:
08:
08:
08:
08:
08:
08:
08:
08:
08:
08:
08:
08:
08:
08:
08:
08:
08:

08:

35:
35:
35:
36:
36:
36:
36:
36:
36:
36:
36:
36:
36:
36:
36:
3&
36:
36:
3&
37:
N?
W:
37:
37:

37:

51
52
59
01
05
11

16
19
19
20
26
29
33
38
44
46 .
48
54
59
00
01
07
0%
13

16



10

11

12
13
14
15
16
17
18
19
20
21
22
23
24

25

THE WITNESS: The soil samples.
BY MR. BENSHOOF:
Q. And we're going to get to each one.
A, Okay. | |
Q. We'll go through them one by one. We're on the

soil samples of the area where there had been wastewater

ponds. And that was part of the totality that the board '

relied upén; correct?

A. Yes.

Q.. And in relying upon that as parﬁ of.the
totality, you assumed that the soil samfles measured a
conditioﬁ that was ¢aused by SDG&E; i.e.,rits wastewater

ponds; correct?

A. Yes, yes.
Q. Did you know that Southwest Marine had, in fact,
conducted its own operatidhs in -- in that same area?

'MR. DART: Assumes facts not in evidence.
MR. CARRIGAN: Join.

THE WITNESS: No. ‘Any -- any --

" BY MR. BENSHOOF:

Q. We'll put them in evidence if you don't know.
But the question was, did you know that Southwest Marine
had, in fact, conducted its own ope:ations in fhat very
area that you were relying on as evidende of SDG&E's

discharges?
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A. Oh.

MR. DART: Same objections.

' MR. CARRIGAN: Renewéd.

THE WITNESS: The facts that the board
considered are the ones that are déscribed in the DTR in
the section that pertains to SDG&E.

BY Mﬁ. BENSHOOF;

Q. I know that. And I didn't see in that section
any acknowledgment that the board was relying onbsoil
sampling data that, in'faét;‘had been an area ﬁhat
Southwest Marine had itself conducted operafioné on for
many years. And I am inferring froﬁ four reaction,

Mr. Barker, that you don't know that, either?

A. No.

MR. DART: Same'objections!

BY MR. BENSHOOF': |

Q. Okay - You:don't know -that.

We established before that Southwes£ Marine

communicated with you on about 640 occasions over the

' course of this investigation. And am I correct that in

none of those 640 written communications did

Southwest Marine ever disclose their shipyard operations
on this area adjacent to thei:‘site that they subleased
from SDG&E? |

MR. CARRIGAN: Lacks foundation.
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MR. BENSHOOF: We'll get into it.
MR. CARRIGAN: Calls for épeculation.
MR. BENSHOOF: 1It's simply a question of did
they disclose‘it.
MR. CARRIGAN: The documents speak for
themselves. How does he know what was described in
640 documents, Wérd? Please.
MR. BENSHOOF: I'm not asking him tﬁat quéstion.
I'm asking him, did ;—did Soutﬁwest Marine ever disclose
to him in the course of all of their commuﬁications that
fact.
BY MR. BENSHOOF:
Q. Do you know whether or not they did?
a. I -1 don't'knéw that théy did. I --I'm --
I'm -- I don'tvrémember any such communication.
Q." Okay.' Would it have beeh impo?tant to you,
Mr. Barker, before éccusing SDG&E of being a discharger
based upon that soilldata'to know whether or not that
data may héve résulted, in fact, from somebody else's
6perations? ‘ '
A, We -- we looked at the data and analyzed it frém

the perspective of our regulatory history with regulating

the -- the Silvergate power plant site and -- and felt
that it was reésonable to conclude that these pollutants'

originated from SDG&E opérations.
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Q. Are you telling me, Mr. Barker, that if you had

'been aware that -- that the San Diego Marine had, in

fact, conducted their shipbuilding and shipwrecking
operations on that very site, that you would have still
concluded that those soil cqntaminahts must have been a
result of SDG&E and not the sbrt of the shipyard
operations that you've‘known historically'are associated
with all the chemicals of concerns at this site?

MR. CARRIGAN: Argumentative. Incomplete

'hypothetical.

MR. DART: Join. calls for speculation.

THE WITNESS: We would have --

MR. HANDMACHER: Vague as to San‘Diego Marine.

THE WITNESS: We would have weighed that
information. I'm not sure if would have been conclusive
in -= in our minds tﬁat -- that no pollutants were
discharged by SDG&E.
BY MR. BENSHOOF:

Q. Could you - -turn to that section of the DTR,

‘Section 9?

A. Okay.
| Q. Let's just -- let's just pinpoint the -- what

you relied on and what, at least 1 believe,'to be the

source of a serious error. It begins at nine --

MR. CARRIGAN: I'm sorry. I've got the wrong
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‘exhibit.

MR. BENSHOOF: Yeah. It begins at 9.10,
page 9-16.
MR. CARRIGAN: What was the page number again?
MR. BENSHOOF: 9-16.
BY MR. BENSHOOF':
Q. I want to go over this rather carefully,
Mr. Barker. Because in this section as I read it, you
are alleging -- by "you" I mean the Water Board -- in a
documént that you sgpérvised, is allegihg that SDG&E's
wéstewater pond operations weré -- were responsible for
dischargé of the chemicals of concern to the

San Diego Bay; correct?

A. Yes.
Q. And that allegation is based exclusively on the
soil boring data contained in table dash -- 9-7; correct?

MR. CARRIGAN: Document speaks for itself. So
does the record. |
MR. DART: Joig.‘
THE WITNESS: Yes. That's the -- that's the
basis for that -- that section.
BY MR. BENSHOOF:
Q. And -- and at the time you wr§te this, you

assumed that the only possible source for the chemicals

- of constern -- concern reflected in Table 9-7 were as =--
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the wastewater pond operations of SDG&E; correct?

A. I -- I don't think that we were concluding
that -- that -- that SDG&E was the only possible sourée.
But we did conclude that from the totality of the |
information and our knowledge of the Silvergate power
plant operations, that we believed the information was
enough to associate these pollutants with —-- with SDG&E.
| Q. Mr. Barker,.your assumption was that the
contaminants reflected at Table 9-7 were a direct result
of ﬁhe wastewater pond operations of SDG&E; correct?

A. .Yes.b

Q. All right.

And at the time you made that assumption, sir, I

take it you did not know that Southwest Marine had, in
fact, cohducted shipbuilding and shipwrecking operations
in the same area; correct?

A. No. Our knowledge on that point was just that
Southwest Marine‘was next door. |

Q. Okay. And in none of the communications that
they made with you over the years, including;the'data
package that Mr. Halvax gave you that we referred to,
where he wanted you‘to name SDG&E, was it ever made known

to you that they had, in fact, conducted shipbuilding and

shipwrecking operations on this SDG&E property; correct?

MR. CARRIGAN: Vague.
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MR. DART: Assumes facts and still vague as to
Southwest Marine. | | |
THE WITNESS: I -- I don't -- I don't know
whether there was communications from them that indicated
whether or not they had operations at that location.
BY MR. BENSHOOF:
Q. And you nevér investigated to_determine whether
or not they did; correct?
A. No.
Q. And if it were to be disclosed to you,

Mr. Barker, that, in fact, tha£ was the case, do you
believe that Section 9.10 should be at leést rewritten?
MR. CARRIGAN: Incomplete hypothetical;
MR. DART: Join.
BY_ MR. BENSHOOF:

Q. Well, if you were -- if you were to discover

through this deposition, Mr. Barker, that

Southwest Marine in the 1960s and 1970s, 1980s and the
19905 conducted shipbuildipg and shipﬁrecking‘operations
on that parcel of land subleased from SDG&E, would ycu at
least agree that Section 9.10 should be fevisited.and
perhaps withdrawn?
| . MR. CARRIGAN: Incomplete hypothetical.

MR. DART: Join.

THE WITNESS: Certainly --
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MR. CARRIGAN: Hold on. Calls for a legal
conclusion. Go ahead. |

THE WITNESS: The --that information is -- is --
is —-- is'certainly infdrﬁatioﬁ that would be considered.
BY MR. BENSHOOF':

Q. Okay. Now, let's then start looking at the
information, and you can tell us at the end whether or
not the Water Board is Qilling to withdraw.Section 9.10
based upon this information. |

And we'll mark as next in order 1249,'an aerial
photograph from the San Diego ﬁistorical Society that I
assume you'ﬁe ne&er seen before, but which I believe
we'll all agree plainly shows a shipbuilding and
shipwrecking operations by Southwest Marine on the
property that is.being discussed in 9.10.

(Exhibit 1249.was marked.),

MR. CARRIGAN: .Are there two?

MR. BENSHOQF: No. |

MR. CARRIGAN: Okay.

BY MR. ‘BENSHOOF: |

Q. Now, I realize that -- well, let me just ask
foundationally, Mr. Barker. |

You're aware ﬁhaﬁ one way of investigating
historical activities on any property is to look for

aerial photographs that may have been taken historically?
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A. Yes.
Q. So I take it the Water Board has -- has known

that that resource exists as a result of other

investigations?

MR. CARRIGAN: That aerial photographs exist?
Yeah, we'll stipulate to that.
THE WITNESS: Yes.

MR. BENSHOOF: Okay. I didn't mean aerial

photographs exist, Mr. Carrigan. I mean, you're being

facétious, of course. I meant for purposes of
documehfing historical uses of property.
BY MR. BENSHOOF: |
Q. You've known that that's a resource the board

can consult if-it so chooses; correct?

A. Yesf

Q. And'you knew whén putting together £his DTR that
it was a resource that the board could have consulted if
it wanted to determine who used the property that is the

subject of the description in Section 9.10 of the DTR;

correct?

MR. CARRIGAN: Incomplete hypothetical.:  Calls

for speculation..

MR. DART: Join.

BY MR. BENSHOOF:

Q. I mean, if the board had wanted to know whose
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operations caused the contaminants listed at Table 9.7,
it éould have looks for aerial photographs.exactly like
1249, couldn't it have? |
A, Well, the board.did issue a series of
investigative orders seeking that kind of information, I
believe, in 2003/2004 time span. And we did receive
éerial photos from some of the responders to those.
BY MR. BENSHOOF':
Q. Now, you see that on this aerial photograph from
19 -- the San Diego Historical Society - they}vé jusﬁ
dated it the 1970 to '73 period -- that there is a
ship -~ you see the ship prominently on the property
that's the subject of 9.107?
MR. CARRIGAN: Vague.
THE WITNESS: Yeah. I see a ship. I'm -- I'm
not clear where these ponds are located on this photo.
BY MR. BENSHOOF: »
'Q. The -- do you know that the ship on the left is,
in fact, on property that's subleased from SDG&E by

Southwest Marine? Do you know that much, Mr. Barker,

- that that's the property we're talking about in

Section 9.10.
A. No.
MR. CARRIGAN: Asked and answered.

BY MR. BENSHOOF:
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Q. ‘Could you help orient yourself by looking at the
cooling water discha:ge oﬁtlét directly underneath the
rear of ﬁhat vessel? Does that help you locate the
vessel on the property of concern, Mr. Barker?

aA. Yes. I see the -- the cooling water discharge.

Q. And you know the property above that used to be
property that was subject to a lease to SDG&E, correct,
and stili is?

A. Yes.

Q. And did you -- did you not know that at some
time in the '50s Southwest Marine had subleased that
property from SDG&E? Had you not known that before,

Mr. Barker?

A. i -- I can't recall if that's discussed in the
DTR or not.

Q. It's not.

A. Okay . ‘ v

Q: And -- and my qﬁestion is, apparentiy, you
didn't know that when you were putting together these
allegations against SDG&E.

A Okay .
- MR. CARRIGAN: Record speaks for itself.
BY MR. BENSHOOF:
Q. Well, I mean, not okay;'Mr. Barker. It's --

again, you don't have to -- I just need to ask you what
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you remember knowing when you put togeﬁher the
allegations against SDG&E.

A. Okay.

Q. And as you sit here today, Mr.»Barker,‘isn*t it
correct that when you put together or supervised the
allegations contained in Section 9.10, that you did not
realize that since the 1950s, the portidn of that
property thét had contained the wéstewater ponds had been
subleased by Southwest Marine for its ship repaif'ahd
shipwrecking opgrations?

A. Yes. No, I did not - I was not aware of
Southwest's operations on SDG&E's leasehold.

Q. And as a fair-minded person, wouldn't you agree;
Mr. Barker, that you ought to consider that extensive
operation? I mean, we're talking about Since-thé '50s —--
by Southwest Marine on that property before jumping to
the conclusion that the soil contaminants reflected in
9.7 had to be the result of SDG&E's wastewater pond
operations; correct? |

MR. CARRIGAN: Vague. .

MR. DART: Misstates the record. Assumes facts.

MR.‘CARRIGAN:. Join.

THE WITNESS: Yeah. Relevant information that
would -- wbuld - should-bé factored into the board's

analysis.
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BY MR; BENSHOOF:

Q. And would you agree, therefore, that you ought
fo withdraw Section 9.1 of the DTR and reconsider it in
light of the fact that for more than 50 years; and
apparently undisclosed to you by Southwest Marine, they,
in fact, had operated on that property?'

MR. CARRIGAN: Calls for a legal conclﬁsion.'
Incomplete hypothetical. |

MR. DART: Join. Assumes facts.

MR. BENSHOOF: Yeah. 1It's a mystery to me why
the Water Board is defending tﬁe veracity of
Southwest Marine's‘nondisclosure. But I guess that's the
way it is in those proceedings.

MR. CARRIGAN: Mové to strike counsel's
testimony from the record.

BY MR. BENSHOOF:

Q. Nobody told —-- nobody told you‘that
Southwest Marine had operated there.

MR. CARRIGAN: Hold on. Ward, do you have a
question for the-witness,vor é:e you just goiné to
continue to badger him and testify? I mean, this is =--

MR. BENSHOOF: I'm not badgéring, Mr. Carrigan.
The -- I'm mysﬁified at your position in. defending

nondisclosure by the operator. But, I mean, I guess

that's -- we just deal with it as it is.
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MR; DART: And you're tying Southwest Marine's
disclosure which could only happen from f79 going forward
to -- back to the 1950s and trying to tie that to some
kind of wrongdoiﬁg?

BY MR. BENSHOOF:
Q. Did anybody ever tell you --I'll withdraw that.
You've alréady -- you've already ansﬁered that.

Now, the pending question was, Do you agree that
in light of knowing that that land had been operated that
contained Southwest Marine qperations since the '50s,
Section 9.1 of the DTR ought.tb be withd:awn-and
reconsidered? | |

MR. CARRIGAN: Calls for a legal conclusion.
Incomplete hypothetical. |

MR. BENSHOOF: No, just as -- not as a lawyer
but as'thé person responsible for putting this.together,
wouid you agree with me, now knowing what you had not
known when you put this together, that,<iﬁ féét, that
territory had been the subject of operations!b -
subleased bylsbuthwest Marine gince the '50s, would you

agree that Section 9.10 should be withdrawn and |

reconsidered?

MR. CARRIGAN: Same objections.
MR. DART: Join and assumes facts and ﬁisstates

the record.
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MR. CARRIGAN: Join.

THE WITNESS: No, I would not -- not conclude
that it should be withdrawn. But --

MR. BENSHOOF: Would you -- go ahead.

THE WITNESS: But as I mentioned, the board has
always -- the board likes information. And the board
would consider this information.

BY MR. BENSHOOF':

Q. »And we'll go over some more information for the
board tp consider in whether or not‘it‘s -- would be
arbitrary to not withdraw.

A. 'Aﬁ I permitted to ask a question?

Q. Yeah. I mean, I'll answer it if I can.

A. Okay. I just want to —f

MR. CARRIGAN: He wants to testify. 'So go
ahead.

THE WITNESS: I want to get my -- get straight
on my bearings. In this.photo, where are the ponds?
Where were the ponds? I'm not oriented to this photo.

MR. BENSHOOF: The -- on and under the area of

the operations reflected there on Southwest Marine.

They're sub -- they're subletting the whole —- let's --

we can actually look at another exhibit. And that can --

that might help.

MR. CARRIGAN: Can we go off the record for a
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couple minutes? ’
MR. BENSHOOF: Sﬁre. You want to break?
MR. CARRIGAN: Just very brief, yes.
THE VIDEOGRAPHER: The time now is 8:56 a.m.
Off the record.
(A recess was taken.)
THE VIDEOGRAPHER: The time now is 9:01 a.m. On

the record.

:BY MR. BENSHOOF:

Q. Mr. Barker, my -- my'recollection ié that the
wastewater ponds being addressed in Section 9.10 were
located to the north of the vessel that's illustrated in
that photograph. But I think we can actually see the
locationrin -- of those pondé in relationship to
Southwest Marine's shipbuilding and shipwrecking

operations in some other photographs. And we'll look at

~that. So for what it's worth.

Let's then next move to --
MR. BENSHOOF: What was that?
THE COURT REPORTER: 1250. Oh, 1249.
BY MR. BENSHOOF:»
Q. You see the vehicles north of the vessel in
1249, Mr. Barker? There's vehicles and cranes visible;
A Let's see. To the north is --

Q. Of the vessel.' Oh, excuse me. Off its bow.
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A. Yes. Yes. Yes, I see. I see.

Q. Yeah. My recollection is the ponds being
discussed in 9.12 were —- were more or less in that
vicinity.

A. I see.

Q. But then again, I'm not under ocath, so you can't

'rely on my -testimony.

But let's look at -- let's iook at the
juxtaposition of that area to the shipwrecking and
éhipbuilding ope:ations of Southwest Mariné, and you can
just consider whether any of this information should be a
basis to withdraw and consider Section 9.12.

And we'll mark next as Exhibit 1250 a aérial
photograph and detail of the photo dated 1964 from
Environméntal Daté Resources,.Inc.

(Exhibit 1250 was marked.)

BY MR. BENSHOOF': |

Q.: And you see‘on this photograph, there's --
there're two photos here really, Mr. Barker. You see
there's the full photograph from which the blowup is made
to the'right, and. there's the blowup. And you'll see in
the same area being subleased in this time period, 1964,
from Southwest Marine, there is‘another vessel that's
being Shown as the subject of the shipyard operations.

Do you see that in the blowup?
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A. I see two vessels here.

Yes. One is on fhe -- to the right. That.is
what is -- has been for some years the Southwest Marine
site. And the véssel on the left is on the property
being subleased from SDG&E. |

Do you see that?

A. Yes. |

MR. CARRIGAN: Lacks foundation. Go ahead.

'MR. DART: Join.

' THE WITNESS: Yes, I see.

BY MR. BENSHOOF':

Q. Does anybody dispute that Southwest Marine was
subleasing property from -- does this ~-- is this a
dispute?

MR. DART: It looks like a finger painting to
me. Illooked at it and I couldn't tell heads or tails on
that blowup.

| MR. BENSHQOF{ 'Oh, okay. Yeah, I meaﬁ, that's
okay. But there is nordispute that there was a sublease,
and that's what I thought from your objecfion.
BY MR. BENSHOOF: |

Q. Now, you see that, again, off the bow of the
vessel that's being either repaired or wrecked by
Southwest Marine in the photo, you see there are actually

what appear to be a number of dark spots.
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A. To the -- which direction?

Q. I call that north.

A. Okay. I'm using =--

Q. At the head of the vessel.

A. I'm —— okay. I -—- I see some -- what I think

are dark spots, yes.

Q. Right.

vDid fhe -- did the -- in -- in drafting 9.12,
was the board aware whether or not the operations of
Southwest Marine had inaependently created a number of
ponds on the property? I mean; separate and apart. By
independent, I meant separate and apért frém the use of a
portion of that property by SDG&E for ponds, was -- did
the board know whethér or not the operations pf
Southwest Marine itself created ponds on that property?

A. No. We -- we were not aware of that, no.

Q. Okay . And you'll agree that one way in‘which
persons interested in knowing impacts histofically, used
to assess whether or not somebody's operations led to
surface éontamination, is to look for evidence of
liquid—looking ponds in aerial phbtographs? You would
agree with that?

A. As -- as qne‘way of investigating‘past uses of a
property, yes, I would agree with that.

Q. And you would agree that at least had the board
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known this, had this aerial photograph, it wouldvhave
wanted to investigate whether or not those dark patches
might be associated with the operations of
Southwest Marine?

MR. CARRIGAN: Incomplete hYpothetiéal.

THE WITNESS: No. No. I -- I don't know just

how we would have reacted to those dark patches.

BY MR. BENSHOOF:
Q. Okay.
A, Okay.
Q. I take it you would,have at least asked more

about what the operations of Southwest Marine on the

property consisted of from the '50s through the present

'day?

A. Yes.
Q. Okay. And you'll agree that that inquiry has
never been made yet to this point?

A. Yes, not to my knowledge.

Q.  Okay. And you would agree that at least it's a
fair question to ask and ought to be asked in -- in
potentially iegonsidering'the aliegations of 9.12°7

A. Yes. |

Q. Excuse me. 9.10.

A. I -- I agree that's infoémation the board should

be informed on.
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Q. And you would agree that in your prior testimony
you had talked about the board believing there was a
pathway to the bay from these ponds down this leasehold;
cor;ect?

A. Yes.

Q. And you would agree that therphotographs that
we've looked ét showing ships in that pathway might
efféct that céﬁclusion?

A. Yes. That would be information that should be
considéred,,yes.

Q.  Let's just make sure that as the board is
reconsidering Section 9.10 that there's ample information
before the board; And so we will next mark as 1251 an
aerial photograph from University of Santa Barbara
archives dated 1969.

(Exhibit 1251 was marked.)

MR. BENSHOOF': What am I on?

MR. BROWN: 1251.'

THE COURT REPORTER: 1251.

MR. BENSHOOF: I put 1264. I'm totally --

MR. CARRIGAN: Isn't that one of the aroclors?

MR. BENSHOOF: I'm surprised I even know that.
BY MR. BENSHOOf: ‘
| Q. Looking-at 1261, pardon me,_1251, once again you

see in this 1969 photograph, the same area is still being
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used adjacent to the Southwest Marine property proper,
the subleased property from SDG&E, again we see the
outline of a ship being either built»or wrecked on that
property; correct?

MR. CARRiGAN: Take a moment to orient yourself
on this photo, David, unless =- unless you'vé oriented
yourself.

THE WITNESS: No, I'm nét oriented. Okay. And
then this is he;e. ' |

‘MR. BENSHOOF:  Pier 1, as Ms. Tracy is pointing
out, Pier 1 is a good referéncé point, Mr. Barker, if you
want to use it as such on the -- on the photographs.

THE WITNESS: Okay.

MR. BENSHOOF: Because it -- it exists at the
western end of the Southwest Marine lease.

THE WITNESS: Pier --

MR. BENSHOOF: And then -- and then to the west

- of Pier 1 is the subleased property.

THE WITNESS: Okay. So Pier 1 is the one where
I see the little triangle of --
| MR. BENSHOOF: No.
MR. CARRIGAN: I think that's two.
MR. BENSHOOF: That's Pier 2.
THE WITNESS: Okay. Pier 1 is the next one to

the west, I guess.
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MR. BENSHOOF: To the west. And that roughly --
THE WITNESS: Okay. |
MR. BENSHOOF: -- marks the boundary of
Southwest Marine's lease.
THE WITﬁESS: All right.
BY MR. BENSHOOF': |
Q. And then -- I say roughly because therefs what
looks like a dock of sorté immediately to the west of

that pond, which vessels from time to time are hauled for

‘repair purposes. That is also on the Southwest Marine

direct lease. Immédiately to fhe west of that, where you
see on this photograph the shape of a vessel, is the
leased property.

Immediately to the north of that vessel shape is
the area of the SDG&E lease where'wastewater ponds had

existed for SDGSE's operations in the '50s.

A. Immediately to the -- to the north of that
vessel?

Q. Correct. That is the -- that is that area that
had been whefe the SDG&E ponds were located. |
| A. Ckay.
'Q. Now, we see on this phétograph a dark areé. And
I -- and I appreciate that very little can be drawn frcﬁ
dark shapes and dérk tones. But you do know that one of

those resources investigators use to follow up on, in
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terms of whether or not that might indicate the existence

of the feature in which wastes would have been dumped,
are exactly the kind of-thing we éee in this photograph,
correct, to the north of thé vessei?

MR. DART: Lacks foundation. Calls for
speculation. .

MR. HANDMACHER: Assumes facts not in evidenéé.

THE WITNESS: Okay. To the -- to the north of

the‘vessel I see like a dark square there.

MR. BENSHOOF: Correct. And again,’we can't
tell anything from this photograph but that it's a dark
square.

THE WITNESS: Right.

BY MR. BENSHOOF:
Q. You've got 30-some years experience in this
fiéid, Mr. Barker. Am I correct that one of the things

you would like to know as an environmental investigator

is whether or not that dark square represented a feature

in which Southwest Marine's - Southwes£ Marine may have
disposed of hazardous waste?
| A. We would have -- we would have been curious
about it, yes.
Q. Okay. And so that's one of the things that you
will want to consider as you consider -- reconsider

Section 9.1; correct?
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A. Yeah. 1It's information, right, yes.

Q. We'll supplement that ihfbrmation, then, with
another series of photographs we will mark next as
Exhibit 1252. A photograph dated November 27th, 1978,
from Continental Aerial Photo, Inc.

(Exhibitv1252 was marked.)
BY MR. BENSHOOF:

Q. Now, in this photograph, Mr. Barker, on the far

right is -- you can see Pier»l if you turn it this way

(indicating).

A. Okay .

Q. ~ Vertical: On the right is Pier 1. Do you see
that?

A. Yes.

Q. And then just immediately to the west of that,
there's a vessel that is the Southwest Marine property;
correct? |

Immediately-to the west of the vessel, we see a
debris area. Do you recégnize thaf? Or you see ﬁhét on
the --

A. Yes.

Q. Okay. Now, that debris area is on the SDG&E

sublease. Okay? North of the debris area, you see, once

again; a dark square and debris around that square.

Do you see that to the north of the -- of the
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debris érea?

MR. CARRIGAN: Counsel and the witness are
pointing to the same area of the photograph, let the
record reflect.

BY MR. BENSHOOF':

Q. Could you Jjust -- let me -- let me circle the

‘area that I want to just ask you about. Great. Anybody

have a pen that will write on a --
MS. TRACY: Try'this one.
BY MR. BENSHOOF':
Q.‘ I've cirdled for a brief question, Mr; Barker,
the portion of 1252. |
MR. DART: Can you hold it ﬁp real fast?
MR. BENSHOOF': 1252.
MR. HANDMACHER: So we can see it.

MR. CARRIGAN: The circle is right here, Counsel

" (indicating).

MR. DART: .Okay" Thank ydu.
BY MR. BENSHOOF; | H
Q. 'vNow, thatrarea, Mr. Bérker; is roughly the -
the area of, again, where the historical ponds had been
in the '50s for SDGEE. Am I correct that there's a
feature in the cenfer of that area that, again, it's a
dérk square, could be a pond, could be something else;

correct?
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- MR. DART: Lacks»foundation. Calls for
specﬁlation.
MR. BENSHOOF: It's not clear; ‘
THE WITNESS: Yeah. It's not_ciear.
BY‘MR. BENSHOCF:

Q. It's jﬁst a dark square?

A. Yes. -

Q. And surrounding thaﬁ'dark square are objects
that could be debris, it could be something else;
correct? |

A. Yes.

Q. And isn't this; then, again, the kind of thing
that investigators use to dete;mine whether or not that
particular area of the»—; of the sublease where years
before there had been wastewater pohds of SDG&E was being
later used as a diéposal site by Southwest Marine?

MR. CARRIGAN: Incomplete hypothetical.
MR. DART: Join. And assumes f;ct#.

THE WITNESS: It's just information the board

» would ——vwould’look at.

BY MR. BENSHOOF:
Q. Okay. Let's mérk as 1253 a similar photograph
from the year 1978, as Qell. |
MR. CARRIGAN: Going to be another one. I just

want that make mine loock something like whét he circled.
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'THE WITNESS: Okay.
(Exhibit 1253 was marked.)
BY MR. BENSHOOF:
Q. Thisbis énother view of the sublease,

Mr. Barker. Once again, you can see a vessel that is on

the -- in that ramp that is the Southwest Marine
property -- lease, I should say. And then to the
north -- or the west of that vessel, you'll see this 1978

photographvsimilarly shows the same debris area that we
saw in Exhibit 1252; correct?
~MR. DART: Same objections.
MR. CARRIGAN: Are you able to orient yourself
on this photo? Go ahead -- gb ahead, David.
THE WITNESS: Yes.
MR. CARRIGAN: Okay. Very good. Okay.

BY MR. BENSHOOF':

Q. And -- and likewise, to the north of that debris

area of -- on the SDG&E property that's being.subleased
by Southwest Marine, we see the same collection of
objects surrounding.a square dark areé; correct?

MR. CARRIGAN; Document speaks for itself.

THE WITNESS: Yes.

MR. CARRIGAN: Can you read it?

THE WITNESS: I see a square area there.

BY MR. BENSHOOF:

Peterson Reporting, Video & Litigation Services
735

09:

08

09:
09:
09:
09:
09:
09:
09:
09:
09:
09:
09:
09:
09:
09:
09:
09:
09:
09:
09:
09:
09:
09:

09:

17:
:17:

17:

18

18

18

18:

18:

18

18

18

18

18

18:

18

18:

18

18

18:

18

18

19:

19:

19:

19:

53

53

:01

:03

:08

13

16

120

:26

129

: 30

132

: 38

39

:39

142

48

152

:56

01

02

c4

06



10
11
12

13

14

15-

16

17

18

19

20

21
22
23
24

25

Q. With -- with objects of some sort surrounding
it?
A. Black spots.

Q. Right. And we can't tell from this photo

whether those objects might be barrels containing

chemicals of concern or something innocuous, could we?
A. No. I -- I can't distinguish it.
Q. And that's wﬁy these types of photographs are
used as a basis for furthei follow-up invesfigatibn to

simply inquire what was Southwest Marine doing at this

time, and was it using this property as a waste disposal

area; correct?

A. Yes.

Q. And you would agree that at least the board
should examine those issues as it reconsiders

Sectionb9.10, do you not?

MR. DART: Assumes facts and aklegal conclusion.

THE WITNESS: Yéah. It's information that

~ should be considered.

BY MR. BENSHOOF':
Q. ‘Thanks. Do you want me to get through tﬁe
photos or do you. want to take a break?
MR. CARRIGAN: Whatever you'd like. I mean..
MR. BENSHOOF': i'd like to get through them.

MR. CARRIGAN: Yeah. Let's go ahead.
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MR. BENSHOOF: Okay.

MR. CARRIGAN: feah. If you could just -- I
mean, weife introducing photos.

MR. BEﬁSHOOF: Right.

MR. CARRIGAN: This is great evidence.

MR. BENSHOOF: Let me juét complete it then.

MR; CARRIGAN: Loved to have had it a long time
ago. |

MR. BENSHOOF: Well, wisdom that comes late is
still wisdom, Chris. |
BY MR; BENSHOOF :

| Q. Next we'll put in evidence as Exhibit 1254 a

1975 photograph. And I'll just ask the same éuestions
with regard to all of these and we can get through themn.

(Exhibit 1254 was marked.)
BY MR. BENSHOOEF':

Q. And orienting yourself, Mr. Barkér, you see

Pier 1 in approximately the center portioh of the

photograph. You see to thevimmediate'west of that, that
ramp area which vessels in pribr photos hévevbeen towed
up on. And then you see the land area to the west of
that, there's a larger vessel now in this 1975
photograph. And there look to.be rectangulér black
6bjects that could be trenches with liquid iﬁ them and

could be something completely different. Would you
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agree?
A. To the -~

Q. North of the vessel.

A. North of the vessel, I see two irregular kind of

rectangular areas, yes. v

Q. And we don't know what's.in them, could be
liquid, could be hazardous waste, could be something
innocuous; correct?

A. Points of interest, yes.

Q. Again,'samefthiné, you would want to inquire of
Southwest Marine what they were dding with the property
at this period of time that could have created features
like that; correct?

A. Yes.

Q. Next aerial photovwill be marked as 1255. This
is from 1981.

(Exhibit 1255 was marked.)

BY MR. BENSHOOF:

- Q. We'll mark a‘blowup of that photograph,

Mr. Barker, and ask you to look at it at the same timé,

‘as Exhibit 1256.

(Exhibit 1256 was marked.)
MR. BENSHOOF: And —-
MR. DART: Counsel, is the source of that

photograph on there?
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MR. BENSHOOF: .Oh, excuse me. It's the
ﬁistoriéal aerials -- aeriéls.com.

MR. CARRIGAN: And ére these references on the
béttom of the exhibits from the original or are those
placed by your office?

MR. BENSHOOF: I-believe -- oh, these -- are you
speaking about what?

MR. DART: The data at the bottom.

MR. BENSHOOF: Those are identified -- those
were identified by ﬁs as a source -- source where we
obtained.them.

BY MR. BENSHOOF':

Q. Again, Mr. Barker, these are -- this is a
different time.period, 1981. But we see a vessel and we
see objects to the north of it. vAnd same questions as
before, these would be items of interest in an
investigation of Southwest Marine's activities on the
property descfibed_in Section 9.10 of the DIR} éorrect?

A. Okay . |

MR. DART: . The document spéaks for itself.
Lacks foundation and calls for speculation.

THE WITNESS: Objects to the north éf the
vessel®?

BY MR. BENSHOOF:

Q. Yeah. I -- the --
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A. Or the --

Q. Exactly. Well, the vessel operations and
objects to the nofth. They're vety indistinct. They may
be vehicles. They might be something else. And there
seems to be again a dark rectangle of some sort, almost
looks bermed to me. But it might be aot. But whether or
not it's betmed and whether or not it contains liquid is
just something that you would want to iﬁvestigate;
correct?

MR. DART: Objection to the characterization.
Lacks foundation. The document speaks far itself.

THE WITNESS: Yes. Information we would
consider, yes.
BY MR. BENSHOOF:

Q./' Because that is -- the reason I'm asking,
Mr.,Barker, is that area thatbcould Ee a bermed pond, but
may'be just another dark'spot of something completely
differeat, is in the area of the ponds that SDG&E had
operated.. |

MR. DART: ‘Same objection. -
'MR. BENSHOOF: That's the reason for the
questions. |
BY MR. BENSHOOF:
Q. Now, then let's just, to everybody's relief, I

only have one more. So thank you for your patience in
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going over these. It will be 1257.
(Exhibit 1257 was marked.)
BY MR. BENSHOOF:

Q. And this date is January 2003. And it shows the
area being subleased from SDG&E as being built out. I
think you would agree with that. |

MR. DART: Same objection. Is there a question
pending? |

MR. BENSHOOF: Not yet. But I just wanted to
just conclude the,examination by showing the witness
the -- a more current depiction and showing the property
ﬁaved and with vehicles and buildings and other
improvements on the property. |
BY MR. BENSHOOF:

Q. You see -- you see that, Mr. Barker, on this

photograph?
A. Yes, I do.
Q. That the area being subleased from SDGEE is now

improved with paving and buildings in contrast to the
eariier photographs; correct?

MR. DART: Same objections.

THE WITNESS: Yes. Objects are more distiﬁct'in
this photo. -
BY MR. BENSHOOF:

Q.. And again, it's just ~-- the changes in use of a
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particular property over time to -- up to and iﬁcluding
its presént use by Southwest Marine is something you

would want to evaluate in determining whether or not the
soil conditions that are refiected on Table 9 point -

dash 7 of the DTR, in fact, relate to operations of SDG&E

- or whether they relate to activities of Southwest Marine.

Would you agree?

A. Yes. Any of the documentatioh on historic
activities would be relevant.

MR. BENSHOOF:  Why don't we take ou: break now.
And I'll clear all these clips.

THE VIDEOGRAPHER: The time now is 9:28 a.m.
Off the record.

(A recess was taken.)

THE VIbEOGRAPHER: The time now is 9:37 a.m. On
the record.
BY MR. BENSHOOF:

Q.i Now, I want to now talk about, Mr. Barker, some
of the other aspects of the DTR, Section 9, that you
super&ised. ‘And I want to -- could'you look at
Section 9.5, please, on page 9-37 .It's headed, "SDG&E's
discharges have created pollution, contamination, and
nuisance conditions in San DiegovBay."

And could yéu just -- I want to refresh

yourself, I'd like you to just read to yourself, if you
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would, the first paragraph there, it goes over on to the

next page, because I've got some questions on that.

A. . Okay.

Q. Now, as I understand the allegations =-- excuse -
‘me -- the allegations against SDG&E as summarized in this
paragraph, Mr. Barker, the -- the board believes and

included SDG&E as a named discharger because it believed
that SDG&E was responsible for discharging chemicals of
concern, and that those same pollutants in the discharges

éccumulated in the San‘Diego Bay sediment in the vicinity

-of MS4 Storm Drain SW4, within the BA -- BAE Systems

facility portion of the Shipyard Sediment Site in

concentrations that adversely affect the beneficial uses
of San Diego Bay.
Is that an accurate summary of the Water Board's

belief as the basis for SDG&E's being named as a

discharger?

A. Yes.

Q. And I just want to make sure that we arevclear
on the -- the area that's referred to here. 1It's

summarized as the sédiment and the_viéinity of Ms4 Sté:m
Drain 4 as being the area that the board believes SDG&E
contributed to contamination of.

Ahd by reference ﬁo Barker Exhibit 1220, could

you -- do yéu know, Mr. Barker, could you identify those
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areas in the vicinity of Storm Drain SW4 that the board

is charging SDG&E with having contributed to the

contamination of?

A. Let's see. I believe we've summarized that data

in Table 9-6. And the data was for SW20, SW21l, SW22,

SW23, SW24, SW25.

Q. Okay. And that is the area of the shipyard site

that the board believes SDG&E cont:ibuted té'the

contamination of; correct?

-‘A.. Yes.
Q. And is that the extent of it? Correct?
MR. CARRIGAN: Calls for expert opinion.
.MR.-BENSHOOF: To yourzknowledge, in putting
together Section 9, did you mean to charge SDG&E with
contributing to the contamination of any other area of
the shipyard site? |
We quéted -- or we documented only that

A

information that we were_using to establish a pathway

- from SDG&E operations into the Shipyard Sediment Site.

MR. BENSHOOF: Okay.

THE WITNESS: And we weren't -—- we weren‘t"
indicating that that data represeﬁtedrthe full vertical,
horizontal extent of'whatevér the contribution was. It
was the data we wanted tq use to establish the pathway.

BY MR. BENSHOOF:
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Q. Well, did you -- did you conclude that the

impacts from SDG&E extended anywhere beyond that area

summarized at Table 9-6, those areas?

MR. CARRIGAN: Calls for expert testimony.
THE WITNESS: We didn't -- or yeah. We did not

make determination on extent of impacts from -- from any

of the partiesvnamed in the cleanup order, including

SDG&E.
BY MR. BENSHOOF:

Q. Okay . But‘You-did conclude in the -- youf

bin#estigation that you believed the discharges from the

SDG&E facility imﬁacted areas summarized as SW20 through
25; correct?

A. Yes.

Q.  All right.

And did it make any diffefencé to that

. conclusion, Mr. Barker, to know whether or not that

area —-- or to know the. extent to which that spécific area
that you believe-was cbntributed to by SDG&E was impacted
by the operations of Southwest Marine historically?
MR. CARRIGAﬁ: Vague.
THE WITNESS: Could you repeét tﬁat queétién?
BY MR. BENSHOOF:
| Q. Certainly. Let me just -- let's go -- let's

focus on the contaminant data summarized at Table 9-6.
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Do you have it?

A. Yes.

Q. You agree that shipyard operations; you know
historicaily contribute each of the chemicals summarizéd
there; correct?

MR. CARRIGAN: It's a lot of chemicals. Take a

look.

BY MR. BENSHOOF:

Q. Let me just -- I'll shorten it.

You are aware that shipyard operations
historically at this site have‘discharged PCBs and PAHs
to the bay sediment in the vicinity of Outfall 4,
including those aréas described as SWZO through 25;
correct? v

iMR. DART: Lacks foundation. Calls for
speculation. ‘

~ THE WITNESS? Yes. Yés. We -- we are -- the
tape -- the data in Table 9-6 isn't meant to reflect only
SDG&E's contribution to the sediment conditions.
BY MR. BENSHOOF: |

Q. Riéht. And you have no idea because you never

made any attempt.to evaluate what the percentage would be
of any.SDG&E contamination versus the shipyard

contamination; correct?

A. That's correct, yes.
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Q. So whether it's a fraction of a percent or more
than that, you wouldn't know?
7 MR. DART: Asked and answered.

THE WITNESS: Yes. That's correct.

'BY MR. BENSHOOF':

Q. And -- and I take it that consistent with what

you said earlier, there was no comprehensive examination

‘done by the board of the shipyard operations surrounding

Outfall No. 4; correct?

A. No detailed investigation, no.
Q. Okay .
A. Other than,; of course, noting that the shipyard

operations were a tributary to that area.

Q. Now, how was it in your view that releases from
the SDG&E facility found themselves to ﬁhis area of
Outfall No. 4°? |

A. I —-1I thiﬁk -- believe the pathway we
documented or -- is the -- is the one with the storm

drain sump sampling we —-—

Q. Catch basin?

A. Catch basin we discussed earlier.

Q. And I take it -- and that's the sole pathway --
A. Well, the —-

Q. I need to complete my question.

'MR. CARRIGAN: Let him -- let him finish.
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BY MR. BENSHOOF:

Q. For the one and only time, you interrupted me.
A. I'm sorry.
Q. And I didn;t interrupt you.
A. I'm sorry.
Thaﬁ's perfecﬁly all right. I did it several
times.

Is it fair to say, Mr; Barker, that that was the
pathway, from the catch basin to SW4, that the board
exclusively relied upon for its allegation that SDG&E
contributed to ﬁhe contaminanﬁs summarized on Table 9-67?

MR. CARRIGAN: Documents and record speaks for
itself. |

THE WITNESS: I believe that's one pathway we
documented. There's other possible pathways that
could -- could also be considered. And -- and I'd have
to re-read the text in 9-6. But storm run off, I think,
was mentioned in there. Storm run off maybe that wouldv
find its way»to the bay outsidg of the MS4 diséharge.

BY MR. BENSHOOF:

Q. Well, actually, I don'ﬁ recall ever having seen
that. So -- |

A. Okay.

Q. -- my —-=- my own recollection-was that the

exclusive pathway relied on was the catch basin.ﬁhrough
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SW4. So lef's make sure we don't leave with any
confusion on that. |
Would you please take the time you need to
review the document so we don't leave that unclear?
A. Yeah. Just a second.‘

I noted there's documentation of the cooling

~water discharges which would have been discharged out of

another source besides the -- the SW4 storm drain.

Q. Right.

Aa. And --

Q. No PCBs in that; right? Copper; nickel, zinc is
néted.

A. Well, these were level -- the wvalues, for

example, in Table 9-3 were values that exceeded what
are -- what are called the Califorﬁia Toxic Rule
Standards. But that doesn't mean there was zero levels
Qf PCBs in that diséharge.

Q. Well, there's no PCB noted in what your -- let

"me just ask it a different way, Mr. Barker.

‘Exclusive pathway relied upon in the allegations
made against SDG&E is the storm water éystem referred to
or summarized in nine -- Table 9-6; correct?

MR. DART: Asked and answered.

BY MR. BENSHOOF: |

Q. You didn't document any pathway -—-
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A. Other path.

Q. You didn't document any other paﬁhway, did you,
sir? |

A, We ;— we —-- I mean, we talked of -- I mean,
there's a potential of other pathways. For instance, in
page 9-11 it indicates storm water runoff from the
property is generally directed to the nearest stérm
drain. I don't know thét all of the runoff is directed
to that storm drain.

The -- the talk -- or the discussion about
overflows from the ponds, and that they may have occurred
and gotten into the bay, I don't know that they're -- the
route of that discharge in past years would have been
through SW4.

Q. I'm talking about the documénfed pathwafs.
You ~-- because yqu use that phraseology. |

| And I think you previously agfeed with me that

the_preseﬁce of ship -- shipwrecking and shipbuilding
operations by Southwést Marine between the location of
the ponds in the bay would raise some Question in your
mind abouﬁ a complete pathway in that instance; correct?

A. Yes, that that would be relevant.

Q. And so I'm just -E‘I'm getting back to yoﬁr

phraseology of documented pathway. And as I read the

DTR, the only documented pathway relied upon by the board
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inrits allegations against SDG&E was the storm water
conveyancé system whiéh reéulted in an outfall at SW4.

MR. CARRIGAN: Document speaks for itself?
BY MR. BENSHOOF': |

Q.‘ Is that correct?

A. Well, Ibthink we discussed other pathways, the
cooling water discharge péthway er one. The -- where
we —- where there's discussion of the overflows from the
ponds, it's -- from ponds that are in close proximity to
the-bay,iIbdon‘t know the overflows would have gone to
SW470£ not. So —--

Q. Okay. But --

AL So cértain things are —--certain things are kind
of deécribed precisely. Others are just left in very
broad general terms.

Q. Okay. And -- and -- look, I'm just going back

to your term. By "documented pathway," what did you

- mean? I mean, I took it you meant something that had

been established versus something that was speculative.
A. Okay. Yeah.
Q. Is that what you meant by thét?
‘A, I'wouldbsay fhat, yeah, the documentation was
more complete on the.SW4 pathway, yes.
Q.' And would you agree that the others that you've

discussed are possible, but it would be speculative to
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draw a conclusion one way or the other on those today?
| MR. CARRIGAN: Callé for a legal conclusion.
Document speaks for.itself.

THE WITNESS: Well, the -- the cooling water
discharge pathway is not speculative.’ Ibmean, that's
very well defined. |

MR. BENSHOOF: Okay.

THE WITNESS: The other -- the pathway about

where overflows from the ponds may have entered the bay

is not defined precisely.
BY MR. BENSHOOF:

Q. And -- and in terms of -- because I was asking
you about PCBs. Yoﬁ would agree —-- you were sort of
arguing with me on that, Mr. Barker, because you said,
"That doesn't mean there's no PCBs." Let's just get it
straight. | 7 |

There is no evidence of PCBs, is‘there, in the
cooling water discharge?

A. I believe in the administrative record
there's -- there's evidence that PCBs were presént at
some level in the cooling water discharge.

Q. And there's also evidence that in -- in -- in
instances,‘those both -- all chemicals of concern were
highér in the intake line than they were in the discharge

line. You recall that being in the administrative
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record, don't you? »
A. No, I -- I don't recall that.

. Q. Could you tell us where in the administrative
record there's any evidence of PCBsbbeing in the cooling
water discharge? Because I've looked at it. And so far
as I khow, that's not true. But if you know of
something, would you point it out to us;‘please?

A. Well, the --

Q. You would agree, Mr. Barker, that one of the

. chemicals that was uséd by the board to try to link SDG&E

to the bay sediment contamination was PCBs; correct?

A, Yes.

Q. And YOu wouldn't have intentionally left that
out of Table 9.3, "Discharges above CTR values occurring
from cooling water lines," would you have? I mean, it
was ~-- would be something you would want to put in to try
to link SDG&E to this issue. |

A. If ——'if the PCBs were exceeding the CTR, we
would have included those invthe table. I was drawing

the distinction that there were other constituents in the

cooling water that we decided not to list in this table

but were nonetheless discharged, although at levels below
the CTR values.
Q. Okay. And you would agree that nowhere,

anywhere in the -- in the entire section alleging the
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liability of SDG&E is there any allegation that PCBs

occurred in cooling water; right?

You can go ahead and read it. But I think it

speaks for itself that there's nothing -- no such
assertion.
a. Well, we do cite the permits that were issued to

SDG&E during the period of operation of the Silvergate
power plant. And those permits had effluent limits in
them for PCBs, which indicated PCBs were discharged at
some level from that facility.

Q. Is it your -- are you asserting, Mr. Barker,
that PCBs existed in the cogiing water discharge that
contributed to the contamination of the bay? Are you

asserting that now?

A. No. The only thing that I'm asserting is
what's -- the analysis that's in -- in the DTR.
Q. Right. Correct.

'And you would agree with me that it would be

wholly speculative to assert at this stage of the

proceedings that there were any PCBs in the cooling water
discharge that could have contributed to contamination of
the bay; correct?

A It would -- the -- the board did not pursue that

analysis.
Q. Okay. And the analysis that the board pursued
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for PCB contaminations to the bay caused by SDG&E was

‘exclusively related to the so-called pathway from SDG&E's

Silvergate facility to SW4; correct?

A. That -- that was the pathway, as I mentioned
earlier, where we -- it's documented more precisely.
Q. Okay. And that precise documentation, at leaSt

in your view, consisted’of having identified ceitain
contaminants in a catch basin adjacent to CD -- SDG&E's
property; correct?

A. bYes.

Q. Now, let's turn to that portion of the DTR

because I'll have some questions on that. And is that --

do we find that at Section 9.9?

A. 9.9. Excuse me. Yes.

Q. And in this section am I correct that the board
is, for purposes of its allegation that a pathway was

established from the Silvergate facility of SDG&E's to

the bay, the board is relying entirely and exclusively on

certain sampling.done in 2005 of sediments in a catch
basin adjacent to the éDG&E faciiity?

MR. CARRIGAN: Document speaks for itself.

THE WITNESS: Well, the catch basin sampling was
one paft of the information we analyzed.
BY MR. BENSHOOF:

Q. I realize, Mr. Barker, that there's more
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information analyzed in 9.9 than just simply the catch

basin data. We've already discussed that that section
also includes Table 9-6. So I didn't ask you what was
included.in Section 9.9.

The the question, Mr. Barker, was, am I corréét

that for purposes of the board's allegation that a

pathway had been established from SDG&E's Silvergate

facility to the bay, the board wasvrelying entirely and

exclusively on sampling done in 2005 of sediments in

Catch Basin 1?

MR. CARRIGAN: Same objection.‘

THE WITNESS: This -- this is the -- the -- a
pathway the board documented in a more precise manner.
There is othefrpotential pathways discussed but not —;
not documented to tﬁe same level of detail as what is in
9.9. |
BY MR. BENSHOOF:

Q. | I think we've already covered those; haven't we,

the wastewater runoff potential and the other things;

correct?
A. Yes, yes.
Q. Because I don't want to get into that. We've

alreadyragreed -- we discussed that. And I'm happy with
that record. |

I just want to now focus on Section 9.9. And
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you agree that that entire ailegation in 9.9 rests upon
the sampling in Catch Basin No. 1 in terms of tying that
to the Silvergate facility; correct?

MR. CARRIGAN: Document speaks for itself.

THE WITNESS: Yes, yes.
BY MR. BENSHOOF':

Q. Okay. Now, Mr. Barker tsic] testified and
Mr. Tobler have testified in_this proceeding, and we can
look at that if you'd like, but that the board didn't do
‘any independent investigation to determine where those
contaminants in Catch Basin 1>originated from.

Would you agree with that?
MR. DART: Did you say "Mr. Barker testified"?
MR. BENSHOOF: I probably may have. I meant
Mr. Carlisle. 'I did say Mr; Barker.
BY MR. BENSHOOF:

Q. Mr. Carlisie testified and Mr. Tobler testified
in’this proceeding that the board didn't undertake any
independent investigation to determine where the
contamination in Catch Basin 1 originated from but rather
relied upon the city's work.

Would you agree with ﬁhat, Mr. Barker?

A. Yes.

Q. 'And were you aware, Mr. Barker, that in

connection with this particular notice of violation, that

Peterson Reporting, Video & Litigation Services
757

10:

10

10:

10:

10:

10:

10:

10:

10

10:
10:
'10:
10:
‘lO:
10:
10:
10:
~10:
10:
10:
10:
10:

10:

10

10:

04:
:04:
04:
04:
04:
04:
04:
04
:04:
04:
05:
05:
05:
05:
05:
05:
05:
OS?
05:
05:
05:
05:
05:
:05:

05:

27
31
36
38
46
46
47
51
54
57
00
04
20
22
23
29
29
32
36
39
44
46
48
48

56



10

11

12

13

14

15

16

17

18

19°

20
>21
22

23

24

25

the city had originally intended to issue that notice to
BAE?

A. Yes. I remember some discussion of that at the
time.

Q. And do you recall that BAE responded to that by
claiming it wasn't their discharge, and that the city
should issue the notice instead to SDG&E? |

A. I -- I wasn't part of thbse conversations. All
I know that is -~ is that ultimatelyvthe -- the City |

decided to issue the NOV to SDGSE.
Q. Okay. Well, let's look at a document in the
record; It will be marked as 1259. H
THE COURT REPORTER: Fifty-eight.
MR. BENSHOOF: Fifty-eight. 1If I get one right,
we'll have to mark that spot in the depo. 1259. |
MR. CARRIGAN: 1258.
v (Exhibit 1258 was ma;ked;)
MR. BENSHOOF; Ohce in my brain, it just doesn't
leave;
BY MR. BENSHOOF:
Q. Mr. Barker, I don't intend to dwell on this.
It's a document from the administrativé record
SAR 285339. It's a -- it appearé to be an email exchénge
between Ms. Kolb of the City‘of San Diego and Ms. Honma

of your staff, dated November 2005. Do you see that?
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A. Yés.

Q. And Ms. Honma was -- was an individual on your
staff that was one of the in&ividuals that participated
in drafting of the DTR; correct? |

A. Yes.

Q. Now, you see that she's writing Ms. Kolb,
saYing, "Ruth, I was just speaking with Shaun Halvax of

SWM. And mentioned that the City had issued and then

. rescinded an S" -- "an NOV based on elevated sediment

. levels on a catch basin near the site. He said that the

catch basin drained off of SDG&E. I was wondering
whether you followed up with SDG&E about it and what was
the result.”
Do you see her asking that question?
A. Yes.
Q. And she related to that to trying to put

together a record regarding SDG&E's role in the shipyard

‘cleanup and abatement order. You see her reference to

that?
A. Yes.
Q. So yoﬁr staff was looking for evidence to name

SDG&E in this cleanup and abatement order at or about
this time; correct?
MR. CARRIGAN: Document speaks for itself.

MR. DART: Join and lacks foundation.
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THE WITNESS: I don't know that they were --
i'——vanyway. They were certainly gathering information
to —--

BY MR. BENSHOOF:
Q. At SDGE&E?
A. Right, yes.b

Q. Okay. And then Ms. Koib‘responds,‘"SDG&E was

issued an NOV." Do you see that?
A. Yes.
Q. "SDG&E cleaned the catch basin and are in the

process of trying to determine the origination of the

6-inch and 12-inch storm drains that enter into the

city's catch basin." Do you see that?
A, Yes.
Q. And do you agree that that would be relevant,
- Mr. Barker, before alleging that -- or agreeing with -

Mr. Halvax that SDG&E was responsible for those
diséharges in the catch -- catch basin? Do you believe
it would be relevant to}know where the lines entering
into that catch basin originated from?

MR. DART: Assumes facts. Lacks foundation.
Hearsay.

MR. CARRIGAN: Join. Incomplete hypothetical.

THE WITNESS: Yes, it would be relevant, yes.
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BY MR. BENSHOOF':
Q. And matter of fact, somebody gave the
Water Board information that both those lines originated
from SDG&E's Silvergate facility; correct? That's what
the DTR at 9.9 says; correct?
A. Yes.
Q. And was that individual Mr.lHalvax that gave
that Regional Board thét information? -
A. I --
MR. CARRIGAN: Lacks foundation.
MR. DART: Join.
THE WITNESS: I don't know.
BY Mﬁ. BENSHOOF:
Qf Do you know whether it's true or not?
A. The board has not done its ownlinvestigation on
the rbuting of the storm drains into th#t sump.
Q. Okay. |

A. And storm drains can lead to places you don't

necessarily expect. And -- and information can come in
later in an investigation to -- where -- to -- to reveal
that. .

Q. Okay. Let'sAtalk about, perhaps, some that

might be relevant. I'd like to mark as an exhibit an
aerial depiction that we prepared of the location of the

catch basin and its relationship to both Silvergate
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substation as wellvas the BAE facility. And we'll mark
this as 1259.

(Exhibit 1259 was marked.)

'BY MR. BENSHOOF:
Q. Now, again, Mr. Barker, this is a document that

we created just for purposes of these questions. And so

I will represent'to you that it's an accurate aerial
photograph dated December 30th, 2005, of the area that
we're talking about.
And I take iﬁ'you can roughlj recognize the --
SDG&E's former Sil#ergate substation as well as the
Southwest Marine/BAE shipyard on this photograph.
| A. Yes. |
Q. And I take it you also recognize the -- the
location of Sampson Street?
A. Yes. |
Q. ~ And do you‘happen'to kﬁow‘the -- and we've got

other documents that -- that are actually.pért of the

administrative record. We can go throughrto establish

it. But does that location of CB-1, the catch basin,
look accurate to you?
A. I've not been to the site mysélf. So I -- 1

couldn't speak to that.

Q. Let's‘jUSt -—- we can quickly look at a document,

then, in the administrative record that might help you.
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We'llvmark as 1260 Document SAR 280509.
' (Exhibit 1260 was marked.)
BY MR. BENSHOOF':
Q. And now this document is -- it's part of the
administrative record. It shows a —-- shows the catch
basin. Do you see that?

A. Yes.

Q. And you see that it shows that there's a portion
of it in which a 6-inch line is entering, a portion of it

in which a 12-inch line is entering, and then there's an

18-inch exit line; correct?

MR. DART: Document speaksrfor’itself. Lacks
foundation. |

THE WITNESS: ~ Yes.
BY MR. BENSHOOF:

Q. And is that your understanding of the

arrangement of the catch basin?

MR. DART: Lacks foundation.
THE WITNESS: Yes.
BY MR. BENSHOOF':

Q. Now, nould it be relevant for you to know that
the information set forth in the DTR as to where those
1é—inch and 6-inch iinesrdrain from was wrong?

MR. CARRIGAN; Incomplete hypothetical.

MR. DART: Join. Assumes facts.
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THE WITNESS: Yes.
BY MR. BENSHOOF':
Q. And that specificaliy the information that
Mr. Halvax of Southwest Marine provided on -- to your
staff on November 17th, 2005, was untrue? Would that
be relevant?
MR. DART: Lacks foundation. Calls for
speculation.
THE WITNESS: I'm not sure what information he
providéd us on November --
Q. Quote, He said‘that the catch basin drained off
of SDG&E, closed quote.
A. Oh.
Q. Would it be relevant for jou to know that that
was false?
'MR. DART: Same objections. Document referenced
speaks for itself. 1It's based on hearsay.
THE WITNESS: Yes.

BY MR. BENSHOOF:

Q. I take it, it would be.
A. Yes.
Q. I mean, the entire allegation against SDG&E is

based upon the truth of Mr. Halvax's assertions; correct?

MR; CARRIGAN: Misstates the records. Misstates

the documents.
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MR. DART: Join. Same objections.

THE WITNESS: The -- I don't know that only
Mr. Halvax's interpretation of what drains into the basin
was the only source of information the staff relied on.
They may -- they were in touch with the City of |
San Diego, aﬁrwell. I wasn't part of those
conversations.

Q. And you don't know whether or not, as far as you

know, the -- you don't know what the city did to confirm

whether Mr. Halvax's information was true or false;

correct?
A. That's correct.
Q. And you would agree that there's'nothing in the

administrative record to indicate that anybody even
checked on whether or not Mr. Halvax's information was
true or false; correct?

MR. CARRIGAN: Record speaks for itself.

MR. DART: Join.

THE WITNESS: I was not part of the
conveisations that the staff had with the city as to why
they»issued the NOV to SDG&E.

BY MR. BENSHOOF:
Q. | Okay. I take it you would agree that if the
information is -- that —-- in the DTR is indorrect thét it

should be at least reconsidered as to where those lines
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drained from?

A. Yes.

Q. And would you agree that -- or do you know that
it was ultimaﬁely determined that the 6-inch line, in
fact, drained from the roof of the Silvergate facility
and not from the area surrounding it?

MR. CARRIGAN: Assumes facts not in evidence.

MR. DART: Join. |

THE WITNESS: No. I'm -- I'm not aware of that.
BY Mﬁ. BENSHOOF:

Q. Okay.

And would it be fair to say ﬁhat to the extent
that there were any chemicals of concern in a line .
draining from a roof of any facility within the reach of
all of the sandblast material resulting from the
Southwest Marine operations, that you'd at least have to
ask, couldn't it haQe been thoée'sandblasting abrasive
waste diséharges that would have contributed to that —--
those chemicals? | |

In othét words, if PCBs were found on the roof’
of any facility near the shipyard, you'd want to know

what PCB source was up there on the roof; right?

A. Yes.
Q. It's not a typical place for there to be PCB
releases -- on roofs? -
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MR. CARRIGAN: Lacks foundation. Calls for
expert opinion. |

MR. DART:- Join.

THE WITNESS: Not typicél but possible.

BY MR. BENSHOOF:

Q. Okay. Could be a machine up there discharging.

But in terms of the Silvergate substation, we

talked about earlier, one of your inspectors went out and
physically observed the haze on the Chevron property that

was coming over from the sandblasting operations at

Southwest Ma:ine;.correct?

A. fes. I -- we reviewed - I réviewed an email
discussing that. I'm not sure where the proximity of
that cloud was in relation to this ——‘the storm drain
site. |

Q. Ydu would -- if something - if qontaminants
were being drained f:om a roof anywhere arquhd the
éhipfard, you'd at least ask the question, could the
source of that contamination possibly‘be_the shipyard
sandblasting and other operations in the shipyard that
led to aerial transpbrt of contaminants, wouldn't you
not, si:?

'MR. DART: Assumes facts. Ihcomblete

hypothetical.

MR. CARRIGAN: Join,
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THE WITNESS: Yes. I mean, the -- the route
that these storm drains went to, what -- what area they
drained would be relevant information. |

MR . BENSHOOF: dkay. The reporter needs -- or
the videographer needs:to change her tape. We can take a
couple 6f minﬁtes break. |

MR. CARRIGAN: Yeah. Let's make -- let's make
it quick. | |

THE VIDEOGRAPHER: This ends Videotape No. 1 in
the déposition of David Barker,; Volume No. 4. Today'é

date is March 10th, 2011. The time is now 10:20 a.m.

' Off the record.

" (A recess was taken.)
THE VIDEOGRAPHER: This begins Videotape No. 2
in the deposition of David Barker, Volume No. 4. Today's

date is March 10th, 2011. The time is 10:29 a.m. On

'the récofd.

'BY MR. BENSHOOF:

0. Now, I take it if it -- as of today's date still
hadn't been aetermined whererthe‘12—inch lateral line
from the catch basin drained from, you'd want to know
that informafion too. Is that correcf, Mr. Barkér? We
taiked about the 6-inch line; rigﬁté
| A, Yes.

Q. And so if the 6-inch line drained from a‘roof
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and if it's not known where the 12-inch lateral drained
from, you would want to know that in reassessing the
allegatiohs against SDG&E in Section 9.9; correct?

A. Yes.

Q. Now, wouldn't another -- well, wouldn't you also
want to know, Mr. Barker, before alleging that SDG&Ebwés
responsible for the sediment contaminants in
Catch Basin. 1, wouldn't you also want to knowrhow those -
contaminants compared to sediments existing in the storm
dréinsbon the BAE property?

MR. CARRIGAN: Asked énd answefed.

MR. DART: Join. Assumes facts.

THE WITNESS: Not -- not necessarily. Sometimes
the board uses other benchmarks to collect -- to compare

storm drain sample results to sometimes extensive storm

drain samplingvis done that allows the type of comparison'

you described.

'BY MR. BENSHOOF:

Q. Okay.
Now, could you turn back fo Exhibit 1248, which
is in front of_You, Mr. Barker. It's this document in
the record, SAR7014971. And T waﬁt_to -— fou to open up

that become again to page 14987 which shows the storm

drain system existing in 1998 on the BAE property. 1It's

an, exhibit.
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MR. CARRIGAN: It's that map, that diaéram that
we looked at before.

MR. BENSHOOF: Pages 987.

THE WITNESS: Nine. Okay. 985, six, got it.
BY MR. BENSHOOF:

Q. Okay. Now, Table 9.6 in the DTR, so I'm wanting
you to‘look at both, Table 9.6 highlights the data of
concern to the board regarding contaminants ekisting, PCB
and PAH contaminants existing in the vicinity of storm
drain Outfall No. 4; correct?

A. Yes.

Q. And you would agree that the operations of

Southwest Marine, both during the tenure of BAE and

before, drain to that same outfall from multiple sources

. on the property; correct?

MR. DART: Lacks foundation. Calls for

speculation.

THE WITNESS: Well, yes. I'm aware that there's
drainage from the property into SW4, yes.
BY MR. BENSHOOF: |
Q. All right. And at least in 19 -- November of
1998, that drainage in the areas nf the property that
weie connected to SW4 and the sform drains that were a
part of that drainage system are illustrated on that map

that we've just been looking at, SAR 14987; correct?
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MR. DART: Same objections.v The document speaks
for itself.

MR. CARRIGAN: Speaks for itself.

THE WITNESS: Yes. It shows storm drain
éonnections. |
BY MR. BENSHOOF:

Q. Multiple storm drains collecting water‘from that
facility, all of it dischargihg into Outfall No. 4;
correct?

MR. DART: Same?-

MR. CARRIGAN: Same‘objection.

THE WITNESS: I see some of them connecting
to -~ to SW4.
BYIMR. BENSHOOE:

Q. All right.

A. Yeah.

‘Q. All right. .So there were multiple storm drains
on. that SDG -- e#cuse me -- BAE préperty connecting to
Outfall No. 4; correcﬁ?ri

MR; DART: Same objections. Asked and answered.
BY MR. BENSHOOF: ,

Q. Is that correct, Mr. Barker?

MR. DART: Same objections. Asked and answered.

THE WITNESS: Yes.
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BY MR. BENSHOOF:
Q. Now, not only are there multiple stofm drains
from the BAE property connected to that outfall, but
there also are a variety of operations of BAE's that are
located near the outfall; correct?
MR. DART: Same objections.
MR. CARRIGAN: Document speaks. for itself.
THE WITNESS: Yes. |

BY MR. BENSHOOF:

Q. Now, back to Table 9-6, Mr. Barker, is the
Water Board alleging that SW4 is the only source of
impacts té those areas, SW20 through 25, that are
summarized on that table?

A. No.

Q. And Because‘specifically.you know that adjaceﬁt
to those areas, both over those areas on piers and
adjacent to them onvland, the shipyards historically had

conducted operations that contributed PCBs and PAHs to

the contaminated sediments in those areas; correct?

A. Yes.
Q. For example, in 1998, BAE had a HAZMAT --
HAZ waste compound located in the vicinity of SW4, did it
not? And that's shown on SAR 14986. | |
| MR. CARRIGAN: Document spéaks for itself.

MR. DART: Join. Lacks foundation.
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THE WITNESS: Yes. I see a HAZ waste compound
noted on that document; |
BY MR. BENSHOOF':

Q. And I guess to —-- to locate that in
comparison -- or in reference to SW4, you probably need
to look at the page 14987. But itrappeérs, does it not,
that --

A, Yeah.

Q. -- the HAZ waste compoﬁnd is in the vicinity of
SW4?

A. Yes. A

MR. DART: Same objéctibns.
BY MR. BENSHOOF:

Q. And --

MR. CARRIGAN: ﬁelatedly} I'll insert vague,
too, but...
3Y MR. BENSHOOF: .

Q. And also in the viéinity of SW4 is f—_oniland is
what Southwest Marine describes as a paintrénd sandblast
are#?

A. ‘Yes.

Q. And you see illﬁstrated -- we're going to go

over a number of other exhibits that show the shipyard
operations.

Bﬁt you see represented on this 1998 exhibits
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other sources of chemicals of concerns, including PCBs

like electrical workshops and electrical shops and

cranes, illustrated as being other probable sources of
releases of chemicals of concern by the shipyards to the
area surrounding SW4°?

MR. CARRIGAN: Calls for expert testimony.

MR. DART: Join and same prior objections.

THE WITNESS: Potential areas. I -- we did not

establish discharges from these facilities in detail

‘ﬁhough.

BY MR. BENSHOOF:
| Q. And I take it that was simply an inquiry that
the Water Board deemed to be unnecessary. |
a. At that -- at the stage‘of the investigation in
post-2001. And the answer to that is yes. |
Q. And that's because you had ehough information
to, like Mr. Carlisie said, you had enough infqrmation to

add the shipyards as BAE, to the cleanup and abatement

order; correct?

MR. CARRIGAN: ‘Asked and answered.

THE WITNESS: Yes. We were working, actually,

‘cooperativelyfwith both of those entities.

BY MR. BENSHOOF:
Q. ~ And -- and did yoﬁ view a detailed investigation

of BAE's contribution to the -- to the sediment
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contamination to being consistent with having a

cooperative relationship with them? 1In other words, did
they threaten to pull their support if the Water Board

looked too closely at their contributions?

A. No. I don't believe that issue came up.

Q. But you did link the not doing a detailed
investigation to working cooperatively with them. So
I -- I mean, the natural question is, Was there a quid

pro quo involved that the shipyards told the board that
if their operations were examined in too grea£ a detail,
that they would discontinue coéperation?

MR. CRARRIGAN: Misstates testimony. Asked and
answered. |

MR. DART: Join.

THE WITNESS: ﬁd, no. There was no such
agreemeht either offered to the board or considered.
BY MR. BENSHOOF:

Q. The -- and we -- I take it, it's your view,

Mr. Barker, that the board could responsibly carry out
its responsibilities without doing a detailed
invéstigation‘to inquire whether or not the contributions

of the shipyard were of such a scale and extent that they

would solely éxplain the contaminations -- contamination

observed in the sediment?

MR. CARRIGAN: Asked and answered.

f
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~"MR. DART: Join. And vague.

MR. CARRIGAN: We've spent a day on.this, Ward.
We're géing to gé back to it again?

MR. BENSHOOF: I know. I don't want to.

MR. CARRIGAN: I mean, we spent a whole day on
this. _

MR. BENSHOOF: I don't ——VI actually don't want
to. Because you're quite correct. I covered it.
BY MR. BENSHOOF:

Q. Am I -- am I still correct, Mr. Barker, that the

board considered examining the scale of what the

shipyards caused in terms of their contribution to not be

immaterial?

A, I mean, the scale of their operations was a
éonsideration. And we summarized the activities. We --
we did nét do a detailed sampling survey of the property
to analyze all of the sources, actual of potential, for
discharge. |

Q. Okay .

Zet's look at some of that evidence, then,

.and -- and we'll start with, again, another document in

the administrative record that Southwest Marine's

consultant generated in December of 1998. 1It's

SAR 061831. And this will be marked as next in order,

'6l.
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(Exhibit 1261 was marked.)
BY MR. BENSHOOF:

Q. I just»wantéd to look at the -- I'fe marked a
number of -- I've included a number of the pages of the
report in this exhibit, Mr. Barker. And I wanted to
direct your attention to exhibits -- or figures, I should
say, six'throﬁgh nine, and wouid ask you to just look at
those briefly, if you would. |

They are exhibits that demonstrate where Ogden
sampled in generating this report. And, for -- for

example, Exhibit 5 shows where Ogden sampled and found

excessive copper levels. Exhibit 6 relates to findings
of excessive lead levels. Exhibit 7 reflects findings in
the shipyard, excessive mercury levels. Eight, zinc.

And nine,.excessive PCB. And by "excessive," I mean

concentrations exceeding the cleanup goal concentrations.

Do you see those?

AL Yes.
Q. Now, I take it you would agree that -- let's
just turn to Figure 9 -- that -- that the same is true

with the other figurés. But let's just focus on
Exhibit 9, that you would agree that sampiing locations
reflect Southwest Mariﬁe's consultant Ogden found a
number of instances where surficial PCB levels exceeded

the AET concentration of .95. Do you see that?
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MR. DART: Document speaks for itself.
MR. CARRIGAN: Join. |
~ THE WITNESS: Well, let's see. Yes. Okay. I
see‘that, yes.
BY MR. BENSHOOF:

Q. And you see that a number of those are in the
vicinity of Storm Water Outfall No. 47

A. Yes. |

MR. DART: Same.
BY MR. BENSHOOF':

Q. And you will agree‘thét this data was nbt
considered in -- by your staff in drafting Section 9 of
the DTR; corfect?

a. No. The only data considered by us was tbe data
that's in that section of the DTR.

.Q. Okay. And then for similar questions, let's
mark.another documeﬁt in the administrative record,
SAR.056453. It's an Appendix C to a Woodward—Clyde
report of 1992.

(Exhibit 1262 was marked.)
BY MR. BENSHOOF:

Q. And I take it you would agree that this sedimeﬁt
sampling report done by SI -- or SAIC, Science |
Appliéations International Corporation, prepared for

Southwest Marine, Incorporated, dated January 13th,
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1992, was not considered by your staff in drafting

Section 9 of the DTR.

A. That's correct, yes.
Q. And could you look at -- I want to ask youva
question about the significance in your mind of -- I

forget the word that you.used in your testimony. It
wasn't colocation of chemicals of concern. That's -
that's the word I used. But for illustration purposes, I
wanted to ask you about a couple of pages. And perhaps
we can turn first to 574, or actually -- yeéh.

Am T correct>—— we had talked earlier about
indicator chemicals in the first day of examination. And
you had mentioned that a good indicator chemical -- I
believe I understood you correctly, that a good indicator
chemical of a shipyard impact would be TBT beéause in
this site, at least, they're the only known source of
that. |

A. Yes. -
Q. And I want to ask you to look at the data
reported by Southwest Marine in this particular study,

and ask you whether or not it would be relevant to

~ consider findings that show TBT and PCBs occurring in'the

same location, as well asrPAHs) and -- and ask you
whether or not that's at least one factor that you would

want to consider as to whether or not the sole -- sole
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known source ofvone'chemical could be the sole known --
sole source of the others.
MR. CARRIGAN: Compound. Calls for expert
testimony. Incompléte hypothetical.
BY MR. BENSHOOF:
Q. Do you understand the question,‘Mr. Barker? It
was kind of long. |

MR. DART: Join.

' BY MR. BENSHOOF:

Q. » Directly, you sée'that this is -- this sediment

report showing contaminant concentrations near Pier 1 --

‘that's its label, Pier 1 is one of the Southwest Marine

piers -- shows TBT occurring in certain concentrations.
That's referred to in the data, is it not?

A. Yes;

Q. And it shows in that -- in those same sampling
locations, I'm looking at-Sampling Location 7, for
example, shows PCBs also §ccurring.

A. Yes.

MR. DART: Document speaks for itseif.
MR. CARRIGAN: Join. |

BY MR. BENSHOOF:

' Q. And then Sampling Location 8 shows TBT and also

shows PAHs.

MR. CARRIGAN: Same objection.
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MR. DART: Join.

BY MR. BENSHOOF:

Q. Do you see that in the data?

A. Yes.

Q. Okay. So my question is, woﬁld you want to
consider -- I know this wasn't considered in the DTR.

But would it be the type of data you would want to

consider to -- knowing that the shipyard is the sole

source of the TBT, would it be relévant for you to
consider this kind of data to conclude whether or not the
shipyard would also be the solé éource of the PCBs or the
PAHs? |

MR. CARRIGAN: Vague. Calls for expert opinion.
Incomplete hypothetical. ‘

MR. DART: Join. Lacks foundation.

THE WITNESS: Yeah. If -- if the board were to
-try to pursue with a finer lens contributions of - from
the BAE shipyard; ;he board would consider the data of -
Ehis type, the NPDS permit monitoring data, would --

would examine all of it in its totality.

" BY MR. BENSHOOF:

Q. ~Okay. But the -- and it may not. The answer
may'bé, no, you wouldn't consider it relevant for that
purpose. But I didn't ask, Mr. Barker, is this something

the board would want to consider in its totality?
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Because that may have meaning to you, but it doésn‘t to
me .

I was more specifically focused on whether or
not you're seeing some data in a sampling location that
you know was contributed by only one source, TBT, wouldr
that be . relevant to you, to whether or not the PCBs
showing up in that same sample were also solely from --
the.sole source accountable for the other chemical?
That's the qﬁestion.

MR. CARRIGAN: Incomplete hypothetical. Calls
for a legal conclusion. Vague;

MR. DART: Join. Assumes facts.

THE WITﬁESS: If we believe that the PCBs -- i'm
a little confused with the question; But it would be.——
I mean, the co-occurrence of PCBs with TBT would be a
consideration but not a conclusive consideration. But it
would be somethingrwe would look at, the pattern and
distribution of contaminants.

BY MR. BENSHOOF: |

Q. So if you found that with some‘ffequencf, the
co-location of one chemical that you‘knew only came from
the shipyards with other chemicals, it would be a factor
you would consider as to whether there's any éther source
that could be of -- that could have‘contributéd;.correct?

MR. CARRIGAN: Calls for a legal conclusion --
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excuse me -- calls for expert testimony and incomplete
hypothetical.

MR. DART: Join. Samé objections.

THE WITNESS: Yeah. I -- I don't think the
board would -- would do such an analysis‘and rule out
other potential sourées that might have pathways of their
own, based solely on the co-occurrence of PCBs with TBT.

BY MR. BENSHOOF:

Q. But you agree it would be one fact that you'd

"want to consider?

A. Yes.
MR. DART: Same objections.
BY MR. BENSHOOF':
Q. And you agree it wasn't considered, this type of
data wasn't considered in drafting of the DTR?

MR. CARRIGAN: Assumes facts not in evidence.
Incomplete hypothetical.

MR. DART: Join.

THE WITNESS: The -- the co-occurrence of
contaminants in the sediment was considered to -- in
defining primary and secondary constituents of concern.
BY MR. BENSHOOF':

Q. Okay. It wasn't considered for purposes of
drafting any of the aliegations against SDG&E, was it?

MR. CARRIGAN: Asked and answered.
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THE WITNESS: No.

BY MR. BENSHOOF':

Q. Now, the -- we'd talked about what investigation

that the board did and what you were familiar with in

terms of identifying likely sources in the prior

~ deposition, Mr. Barker. And I mentioned -- or I asked
the question of whether or not the -- you recall whether
any -- any maps of the shipyards considered in terms of

trying to identify where the chemicals of concern came
from. | |

And specificallj; I aéked you about whéther the
board made any effort to review historic Sanborn ma?s..
And you indicated to me that you weren't familiar with

that company or that term. Am I correct so far?

A. Yes.
Q. Okay. And so let me just represent to YOu
that -- the basis for my question. Then we're going to

look at some of that evidence.

But as I understand it, at least, the
Sanborn Company, Mr. Barker, I'll represent this fo you,
has existed since the 1800s. And fof purposés of |
insurance underwriting and fq: mostly casualty policies,r
fire -- fire insurance, is a company that thoroughlé

would document urban areas of the United States for

. purposes of just identifying for insurance companies what
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was there, what they were insuring. So that's Sanborn.
And'ﬁhéy continued to do that up until the '70s, I thiﬁk.
| In the process of that, they generated maps that
illustrate what exists on properties. So if it all goes
up in flames, they would know what to pay out. But in
recent years, those méps have been used by environmental
investigators, amongst others, to attempt to identify-
historic sources. That's my testimony. iIt's my speeéh.
I think it's accurate. It commonly éomes up in
depositions.
| And it was obvious‘frbm the DTR, at least to me,
that the board hadn't accessed any of that information.A
And maybe it's because the board wasn't aware of what it
was. I dbn'é.know.
But.we need to look at some of that ig order td_

ask a question later, isn't this the kind of information

' that we should be fairly considered before a cleanup and

abatement order is issued. And so we'll mérk as
Exhibit 1263 the first of several. And it will just give
you an idea of what's out there that‘could be accessed by
the board. This is a 1950 certified Sanborn map.
(Exhibit>1263 was marked.)
MR. DART: Is_there a'quéstion pehding?

MR. BENSHOOF: Not -- not yet. I just want

‘to -- you know, let me, if you don't mind, it might be
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easier if I just let the witness look at the one that

‘I've highlighted.

MR. CARRIGAN: Do you want to introduce that
into the record? _

MR. BENSHOOF: Yeah. ©No problem.

MR. CARRIGAN: That's fiue.

MR. BENSHOOF: I'm going to scribble out my

secret notes. Don't get too excited by that. They

‘really weren't too secret.

BY MR. BENSHOOF:

Q. But I'm going to -- let's just -- we're just
substituting for the exhibit a portion that has certain
highlighting.

And what I've done, Mr. Barker, is I've
highliéhted facilities in the shipyard that are
documented by this map. And I just want to confirm your
understanding that ;11 of these facilities are known

sourCes'of'chemicals of concern. And -- and so we've —--

I've highlighted, for example, certain winch -- the

location of certain winches adjacent to the marine ways.
And you'll see those highlighted on the map, do you not,
Mr. Barker? o

A. Yes.

Q. And you're aware that winchés typically were

contained amongst other chemicals of concern, hydraulic
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oils?

A. Ygs.

Q. And those hydraﬁlic oils, partiéularly at this
time peribd, 1950 and thereafter, would contain amongst
other chemicals of concern, PCBs?

A. Possibly, yes.

Q. And metals, as well; correct?

A. Yes.

Q. And you see that those winches were located,vénd
you can see that there's, for example( a winch -- winches
are located directly‘on the piérs over the -- over the
water. Do you so see that? |

MR. DART: Object. The document speaks for
xitself. I'm going to object to the alleged foundational
testimony from counsel supporting this document.

THE WITNESS: I see winches located near the
marine failways. | |
'BY MR. BENSHOOF:

Q. And ydu see that there's an electrical shop out
on -- it's just called "Wharf,K" but it's wharf -- or

Pier 2.
| MR. DART: Same objections.
MR.-BEﬁSHOOF: There's going to be plenty of
evidence on these things, so we don't need to dwell on

any particular one.
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MR. DART: Is there a date? Sorry. While he's
looking, is there a date on there?
MR. BENSHOOF: 1950 certified Sanborn map.

MR. DART: It -- it -- it says it's a

representation of 1950? Okay. I didn't see the top. I

don't have a cqpy'So...
Mﬁ. BENSHOOF: I'm sorry. Yeah, I don't —-
MR. DART: That's okay. Thank you.
MR. BENSHOOF: Fair question.

BY MR. BENSHOOF':

Q. In any event, Mr. Barker, you're awére that
shipyard operations have -- historically have had winches
located both on land and on piers in order to lift the
boats for purposes of the work that needs to be done on
them; correct?

A. Yes.

Q. These are heavy-duty winches that all contain

hydraulic oils that are potential sources of'PCB:releases

and metals releases to the environment; correct?

A. ‘I was aware they contained hydraulic oils. But
I've never -- we've never done a chemical analysis other
than just the general knowledge about PCBs being present
in those oils. | | |

Q. Okay. And nobody -- nobody on the staff was

instructed to do that in connection with this DTR;
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