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Re: San Diego Bay Shipyard Sediment Site
Comments Regarding the Tentative Cleanup and Abatement Order

Dear Mr. Melbourn:

Please find enclosed with this letter the written reply submittal by Star & Crescent
Boat Company in the matter relating to the San Diego Bay Shipyard Sediment Site,
Tentative Cleanup and Abatement Order No. R9-2011-001 and Draft Technical Report.

Thank you for your time and consideration of the comments presented by Star &
Crescent Boat Company.

Yours very truly,

OPPER]& VARCQ LLP

SRV/ssr

cC: Sarah Evans, Esq. (via email)
George Palermo, Flagship Cruises & Events (via email)
All parties identified in the attached Service List (via email)

Enclosures: 12 Copies of Star & Crescent Boat Company’s Written Reply to the
Designated Parties” Comments to the Tentative Cleanup and Abatement

Order No. R9-2011-001
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SAN DIEGO BAY SHIPYARD
SEDIMENT SITE

Star & Crescent Boat Company’s Written
Reply to the Designated Parties’
Comments to Tentative Cleanup and
Abatement Order No. R9-2011-0001

Designated Party: Star & Crescent Boat Company

Represented by: Suzanne R. Varco
Opper & Varco, LLP
225 Broadway, Suite 1900
San Diego, CA 92101
(619) 231-5858
svarco@envirolawyer.com

June 23, 2011
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INTRODUCTION

Opper & Varco, LLP represents Star & Crescent Boat Company, a California
corporation, (“S&C Boat”) in this matter. On September 15, 2010, the Califormia
Regional Water Quality Control Board, San Diego Region (“Water Board”) named S&C
Boat a “discharger” in its Tentative Cleanup and Abatement Order (“TCAQ”) and its
accompanying Draft Technical Report (“DTR”). The Water Board allocated liability to
S&C Boat on the theory that it is a successor-in-interest to an otherwise liable entity.

On May 26, 2011, designated parties submitted comments regarding the Water
Board’s TCAO and DTR. S&C Boat’s comments provided a detailed account of facts
and law demonstrating that it is neither a “discharger,” nor a responsible party because it
does not meet the requirements for successor-in-interest liability. S&C Boat has since
had the opportunity to review the comments submitted by the other designated parties in
this matter. The submission offered today presents S&C Boat’s responses to several of
those comments.

For the reasons expressed in its May 26, 2011 submission and its comments
submitted today, S&C Boat is not a liable party. The TCAQ should be revised to remove
reference to S&C Boat as a responsible party, and S&C Boat’s designation as a
“discharger” should be rescinded.

REPLY COMMENT I

Star & Crescent Boat Company is Not a Successor to
San Diego Marine Construction Company.

S&C Boat submits this reply comment in response to Designated Party Campbell
Industries, MCCSD, and San Diego Marine Construction Corporation’s (“Campbell’s”)
Comment No. 1, which states:

San Diego Marine Construction Company (subsequently Star & Crescent)
did not sell its leasehold to MCCSD, a wholly owned subsidiary of
Campbell Industries in July 1972. In Finding 6 of the Draft Technical
Report, in the first sentence of the second paragraph of Section 6.3.1, it
states, “San Diego Marine Construction Company (subsequently Star &
Crescent) sold its leasehold to MCCSD, a wholly owned subsidiary of
Campbell Industries in July 1972.” This statement is incorrect. San Diego
Marine Construction Company (subsequently Star & Crescent) sold the
business and assets of its Marine Division to MCCSD, a wholly owned
subsidiary of Campbell Industries in July 1972.

(“Designated Party Campbell Industries Comments on Draft Technical Report,” p. 1,
lines 12-20 (emphasis added).)
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As written, it is not clear to which entity Campbell refers when it uses the term
“Star & Crescent” in its comment. To the extent that the comment purports to state that
San Diego Marine Construction Company (“SDMCC”) became S&C Boat, the comment
is Inaccurate.

As reflected in S&C Boat’s May 26, 2011 comment submittal, SDMCC was
comprised of three divisions: the Marine Division (which operated on the Shipyard
Sediment Site), the Boat Division (which operated the harbor excursion business north of
the San Diego-Coronado Bay Bridge), and the Investment Division.' In 1972, Campbell
purchased SDMCC’s interest in the Shipyard Sediment Site’ and SDMCC surrendered its
Shipyard Sediment Site lease with the Port. Campbell later entered into its own lease
with the Port for the Shipyard Sediment Site.?

Thereafter, also in 1972, SDMCC changed its name to Star & Crescent
Investment Company (“Investment Co.”).* It was not until 1976, four years after the sale
of the shipyard business and surrender of the Shipyard Sediment Site lease that S&C Boat
was incorporated.” Following its incorporation in 1976, S&C Boat purchased only
specified assets of the Investment Co.’s harbor excursion business.® S&C Boat did not
purchase all assets and liabilities of Investment Co., but, as documented in S&C Boat’s
May 26, 2011 comment letter, only purchased very limited assets of Investment Co., and
Investment Co. continued to own and operate assets unrelated to S&C Boat until 1991.

Thus, for the reasons described herein and explained in further detail in S&C
Boat’s initial comment submission dated May 26, 2011, S&C Boat has no knowledge of],
and never had any involvement with, the business or assets of SDMC(C’s Marine
Division. While San Diego Marine Construction Company did change its name to Star &
Crescent Investment Co., San Diego Marine Construction Company did not subsequently
become Star & Crescent Boat Company.

1

1

! United States Tax Court’s opinion in Estate of Oakley J. Hall, Deceased, Southern California First
National Bank, Executor v. Commissioner of Internal Revenue (1975) (attached as Exhibit 1 to S&C Boat’s
May 26, 2011 comment letter), pp. 1 and 3.

? See Exhibit | to S&C Boat’s May 26, 2011 comment letter, p. 8.

* Surrender of Port Lease, dated July 14, 1972 (attached as Exhibit 8 to S&C Boat’s May 26, 2011
comment letter); and Port District Ordinance Accepting Surrender of Lease from SDMCC (attached as
Exhibit 9 to S&C Boat’s May 26, 2011 comment letter).

! Certificate of Amendment of Articles of Incorporation (attached as Exhibit 10 to S&C Boat’s May 26,
2011 comment letter). '

5 Articles of Incorporation of S&C Boat, filed on April 7, 1976 (attached as Exhibit 16 to S&C Boat’s May
26, 2011 comment letter).

S Minutes of Meeting of Board of Directors of S&C Boat dated April 9, 1976 (attached as Exhibit 17 to
S&C Boat’s May 26, 2011 comment letter).
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REPLY COMMENT 11

The Port’s Reference to S&C Boat’s Alleged Insurance Assets
is Inaccurate and Improper.

S&C Boat submits this reply comment in response to Designated Party San rDiego
Unified Port District’s (“Port’s””) Comment No. IiI (A) (5), which states:

Based on its review of relevant documents, the Port believes that Star &
Crescent has millions of dollars of liability coverage that would be
potentially applicable to the remediation and monitoring efforts.
Additionally, Star & Crescent has stipulated that it has assets totaling
between $750,000 and $1 million. [...]

The Port is aware that the Star & Crescent entity that is currently named in
the TCAO and DTR disputes its successor liability for the other
predecessor entities that operated at the Shipyard Sediment Site. [...]
Regardless of whether the current Star & Crescent entity is liable for the
earlier operations at the Shipyard Sediment Site, the identified insurance
assets would still apply, so long as the insured entity is named as a
discharger under the TCAQ and DTR. Thus, if the TCAO and DTR were
amended to name all of the potentially liable entities - San Diego Marine
Construction Company, Star and Crescent Boat Company and Star &
Crescent Investment Co. -- the insurance assets should be available to
address directly any established liability, whether or not these entities are
still in existence.

" (“San Diego Unified Port District’s Submission of Comments, Evidence and Legal
Argument,” pp. 10-11 (citations omitted, emphasis added).)

The Water Board must reject the Port’s assertion that certain additional entities be
named to the TCAO and DTR purely based upon their potential insurance coverage.
Consideration of such facts by the Water Board would be contrary to fact and would
violate established legal doctrine regarding the admissibility of such insurance
information.

The Water Board is charged with making a determination about whether S&C
Boat is a “discharger” responsible for costs associated with remediating or monitoring
contamination at the Shipyard Sediment Site. The only relevant inquiry in determining
whether a party is a “discharger” is whether there is a basis in law to attach “discharger”
or responsible party obligations. For the reasons stated in its May 26, 2011 submission of
comments, S&C Boat is not liable because it did not directly contribute to the
contamination and is not liable under the law for any contamination caused by any other
entities.
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Making inquiries and assumptions about whether S&C Boat has insurance
proceeds available to pay for remediation of contamination for which it is not liable is
inappropriate.” Although S&C Boat understands that the possibility of accessing a large
insurance policy’s proceeds might seem attractive to the Port and the Water Board, where
there is no right to those proceeds, the existence of insurance does not matter. The only
proper question is that of legal liability.

A, The Port’s Reference to the Existence and Amount of Allegced Insurance
Coverage Is Not Factually Supported.

The Port alleges that S&C Boat has “millions of dollars of liability coverage” for
remediation and monitoring activities. The Port’s allegations are inaccurate to the extent
they attempt to establish that S&C Boat has insurance coverage, or that a certain amount
of insurance funds are available to respond to remediation efforts. That statement is not
supported by any facts, is wildly speculative, and misleads the Water Board into
believing that if it were to assign liability to S&C Boat, there would be ample funds
available for cleanup efforts.

At this time, despite diligent efforts, S&C Boat has not obtained any insurance
proceeds and, despite tendering claims to numerous insurance carriers, has received no
agreement for defense or indemnity from any insurance carrier. Nevertheless,
consideration of these facts by the Water Board is inappropriate.

B. Reference to Alleged Insurance Coverage Violates the Rules of Evidence, Is
Irrelevant to the Shipvard Sediment Site Matter, and Is Prejudicial to S&C

Boat.

Even assuming the Port District’s allegations regarding insurance proceeds were
true, the Water Board’s consideration of this information would violate established legal
doctrine regarding the admissibility of such evidence.  Further, such evidence is
irrelevant to the issue about which the Water Board is responsible for making a
determination — the issue of liability. Finally, suggestion that such insurance coverage
exists is prejudicial to S&C Boat.

The law is clear that evidence of insurance is inadmissible to prove wrongdoing.
The California Evidence Code specifically states that “[e]vidence that a person was, at
the time a harm was suffered by another, insured wholly or partially against loss arising
from liability for that harm is inadmissible to prove negligence or other wrongdoing.”
(Cal. Evid. Code § 1155.)

7 This inquiry is just as inappropriate as, and no more unreasonable than, if the Water Board were asked to
consider the status of Wal-Mart’s insurance coverage for the purpose of paying for remediation of the
Shipyard Sediment Site. Like Wal-Mart, S&C Boat has no liability for the contamination caused at the
Shipyard Sediment Site, and therefore, any question about availability of insurance coverage is both
inappropriate and irrelevant.
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Further, the question of insurance is irrelevant. Whether S&C Boat has insurance
coverage has no bearing whatsoever on the issue before the Water Board - whether S&C
Boat is legally responsible for the alleged acts of another corporate entity. The only
appropriate inquiry is whether S&C Boat meets the legal requirements for liability, which
it does not. The existence or absence of insurance coverage is of no consequence to the
matter before the Water Board and 1s not relevant.

Courts routinely give juries specific instructions on this very issue. The standard
rule provided to jurors is: “You must not consider whether any of the parties in this case
has insurance. The presence or absence of insurance is totally irrelevant. You must
decide this case based only on the law and the evidence.” (Judicial Council of California
Civil Jury Instructions (2011), No. 105 (emphasis added.) In this matter, the Water
Board is subject to a similar requirement, and must consider only relevant facts and law.

Last, introduction of such evidence is prejudicial to S&C Boat. Discussion of this
irrelevant information could improperly encourage the Water Board to make its decision
regarding liability based on information having nothing to do with the facts or law
regarding liability. Improperly (and inaccurately) suggesting that S&C Boat has the
ability to pay for cleanup from insurance proceeds misdirects the Water Board’s focus
from the only legitimate issue before it — that is, liability — under which its task is to
determine whether S&C Boat bears any responsibility for the contamination in the first
place.

In a case where a trial court had discussed evidence of an alleged wrongdoer’s
insurance coverage, a California Court of Appeal reversed the judgment, stating that such
evidence is both irrelevant and prejudicial. (Blake v. E. Thompson Petroleum Repair Co.
(1985) 170 Cal.App.3d 823, 830 (citations omitted).) The courts have made specific
findings that the existence of liability insurance is irrelevant to the question of liability.
(Bell v. Bayerische Motoren Werke Aktiengesellschaft (2010) 181 Cal.App.4th 1108,
1122-1123.) In fact, attempts to introduce such evidence are sometimes considered so
inappropriate and such a flagrant violation of the law that they can constitute grounds for
attorney misconduct. (Blake at 830, citing Neumann v. Bishop (1976) 59 Cal.App.3d
451, 469; Witkin, Cal. Evidence (2d ed. 1966) § 374, pp. 332-333))

Evidence regarding alleged insurance coverage has nothing to do with the Water
Board’s task of determining whether S&C Boat bears liability for the actions of a
separate corporate entity. It is inadmissible, irrelevant, and prejudicial, and must be
disregarded.

C. The Port’s Suggestion to Name Additional Entities Is Inappropriate and Not
Factually Suggorted.

The Port District’s suggestion that the Water Board should name S&C Boat
simply to access insurance proceeds, “regardless of whether the current Star & Crescent
entity is liable for the earlier operations at the Shipyard Sediment Site” is inappropriate
and lacks any factual basis. The Water Code requires a legal determination be made to
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name a party as a “discharger” in a Cleanup and Abatement Order. Only a person who
discharges waste into the waters of the state, creating a condition of pollution or nuisance,
is liable under the statutory mandates of the Water Code. (Cal. Water Code Sec.
13304(a).) The Water Code liability is without regard to insurance proceeds.

As documented in S&C Boat’s May 26, 2011 submission, there is no evidence
that S&C Boat is directly liable for the contamination, or that S&C Boat is the legal
successor to any liable party. That should end the inquiry by the Water Board. The
availability of insurance (or the lack thereof) is not a valid consideration in making that
legal determination.

CONCLUSION

The documented corporate history previously submitted by S&C Boat
demonstrates that S&C Boat is not a legal successor to the San Diego Marine
Construction Company or Star & Crescent Investment Company. The facts and law,
therefore, dictate that S&C Boat is not a legally responsible party for the contamination
identified at the Shipyard Sediment Site.

The law further dictates that evidence regarding insurance coverage cannot be
introduced to the body making a liability determination. Naming additional entities to the
TCAO and DTR or discussing whether S&C Boat has insurance coverage is
inappropriate and legally impermissible. For those reasons, the Water Board must not
consider whether S&C Boat has insurance coverage in determining whether S&C Boat
should be named as a “discharger” in the TCAO.

For the reasons detailed herein and in S&C Boat’s initial comments dated May
26, 2011, S&C Boat does not bear legal responsibility for the contamination allegedly
caused or allowed by another entity at the Shipyard Sediment Site. Accordingly, S&C
Boat respectfully requests that the Water Board amend the TCAO to remove reference to
S&C Boat as a responsible party or “discharger.”

Respectfully Submitted,

OPPER & VARCO, LLP

SuzanneR. Varco
Counsel for Star & Crescent Boat Company,
a California Corporation
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

IN THE MATTER OF:
TENTATIVE CLEANUP AND

ABATEMENT ORDER NO. R9-2011-0001

(formerly No. R9-2010-002)(SHIPYARD SEDIMENT SITE)

PROOF OF SERVICE

I am employed in the County of San Diego, State of California. I am over the age of 18
and not a party to the within action; my current business address is 225 Broadway, Suite 1900,

San Diego, California 92101.

On June 23, 2011, I served the foregoing document(s) described as:

1. STAR & CRESCENT BOAT COMPANY’S WRITTEN REPLY
SUBMITTAL OF COMMENTS TO THE TENTATIVE CLEANUP AND
ABATEMENT ORDER NO. R9-2011-0001.

on the interested parties in this action listed below in the following manner:

OFFICE OF THE GENERAL COUNSEL
Jill A. Tracy

101 Ash Street, 12" Floor

San Diego, CA 92101
jtracy@semprautilities.com

Ward L. Benshoof

Peter A. Nyquist

Catherine M. Wieman

ALSTON & BIRD LLP

333 South Hope Street, Sixteenth Floor
Los Angeles, CA 90071

SAN DIEGO GAS & ELECTRIC COMPANY

Catherine Hagan, Esq.

CALIFORNIA RWQCB, SAN DIEGO REGION
9174 Sky Park Court, Suite 10

San Diego, CA 92123
chagan{@waterboards.ca.gov

RWOCB

Frederick Ortlieb, Esq.
fortlieg(@sandiego.gov

CITY OF SAN DIEGO

Kelly E. Richardson, Esq.
David Mulliken, Esq.
LATHAM & WATKINS LLP
600 W. Broadway, Suite 1800
San Diego, CA 92101 -
Kelly.richardson@lw.com
David.mulliken@lw.com
Matthew.luxton@nassco.com

NATIONAL STEEL & SHIPBUILDING
COMPANY (NASSCO)

PROOF OF SERVICE
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Christopher McNevin, Esq.

Brian Wall, Esq.

PILLSBURY WINTHROP SHAW
PITTMAN LLP

725 South Figueroa Street, Suite 2800
Los Angeles, CA 90017
chrismcnevin@pillsburylaw.com

bwall@chevron.com
CHEVRON USA, INC.

Christian Carrigan, Esq.

Senior Staff Counsel

Office of Enforcement, State Water
Resources Control Board

P.O. Box 100

Sacramento, CA 95812

cearrigan(@waterboards.ca.gov

STATE WATER RESOURCES CONTROL
BOARD

Michael McDonough, Esq.

Jim Dragna, Esq.

BINGHAM McCUTCHEN LLP

355 South Grand Avenue, Suite 4400
Los Angles, CA 90071
Michael.mcdonough(@bingham.com
Jim.dragna@bingham.com

BP WEST COAST PRODUCTS LLC

Marco A. Gonzalez, Esq.
COAST LAW GROUP LLP
1140 South Coast Highway 101
Encinitas, California 92024
marco(@coastlawgroup.com

ENVIRONMNETAL HEALTH COALITION &
SAN DIEGO COASTKEEPER

Brian Ledger, Esq.

GORDON & REES LLP

101 West Broadway, Suite 1600
San Diego, CA 92101
bledger(@gordonrees.com

mscully@gordonrees.com
CITY OF SAN DIEGO

James Handmacher, Esq.
P.O. Box 1533

Tacoma, WA 98401
jvhandmacher@bvmm.com

MARINE CONSTRUCTION & DESIGN CO.
and CAMPBELL INDUSTRIES, INC. .

Leslie Fitzgerald, Esq.

Deputy Port Attorney SAN DIEGO UNIFIED
PORT DISTRICT

P.O. Box 120488

San Diego, CA 92112
lfitzger@portofsandiego.or

SAN DIEGO UNIFIED PORT DISTRICT

Sharon Cloward

Executive Director

SAN DIEGO PORT TENANTS ASSOC.
2390 Shelter Island Drive, Suite 210

San Diego, CA 92106
Sharon@sdpta.com

Laura Hunter, Esq.

ENVIRONMENTAL HEALTH COALITION
401 Mile of Cars Way, Suite 310

National City, CA 91950

laurah(@environmentalhealth.org
ENVIRONMENTAL HEALTH COALITION

Nate Cushman, Esq.

Roslyn Tobe, Esq.

C. Scott Spear, Esq.

David Silverstein, Esq.

Associate Counsel

U.S. Navy

SW Div, Naval Facilities Engineering
Command

1220 Pacific Hwy

PROOF OF SERVICE
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San Diego, CA 92132
Nate.cushman@navy.mil
Roslyn.tobe@navy.mil
David.silverstein{@navy.mil

US. NAVY
Tom Stahl, Esq. Gabe Solmer,Esq.
A USA Chief, Civil Division Jill Witkowski, Esq.
Office of the U.S. Attorney SAN DIEGO COASTKEEPER

880 Front Street, Room 6293
San Diego, CA 92101
Thomas.stahl@usdoj.gov

US. NAVY

2820 Roosevelt Street, Suite 200A
San Diego, CA 92106
gabe(@sdcoastkeeper.org
jill@sdcoastkeeper.org

SAN DIEGO COASTKEEPER

William D. Brown, Esq.

Scott Patterson, Esq.

BROWN & WINTERS

120 Birmingham Drive, Suite 110
Cardiff By The Sea, CA 92007
bbrown@brownandwinters.com
wbotha@brownandwinters.com

SAN DIEGO UNIFIED PORT DISTRICT

Jennifer Lucchesi, Esq.
Jennifer.lucchesi(@slc.ca.gov

CALIFORNIA STATE LANDS COMMISSION

Sandi Nichols, Esq.

Kathryn Newsome, Esq.

Allen Matkins

3 Embarcadero Center, 12" Floor
San Francisco, CA 94111

snichols@allenmatkins.com
SAN DIEGQO UNIFIED PORT DISTRICT

Sarah Brite Evans, Esq.

SCHWARTZ SEMERDIIAN BALLARD &
CAULEY LLP

101 West Broadway, Suite 810

San Diego, CA 92101

Sarah@sshbvclaw.com
STAR & CRESCENT BOAT COMPANY

Raymond Parra

Senior Counsel

BAE SYSTEMS SHIP REPAIR INC.
P.O. Box 13308

San Diego, CA 92170
Ramond.parra@baesystems.com

BAE SYSTEMS SHIP REPAIR INC.

Michael 8. Tracy
Matthew Dart

DLA PIPER LLP US

401 B Street, Suite 1700
San Diego, CA 92101
Mike.tracy(@dlapiper.com

| Matthew.dart(@dlapiper.com

BAE SYSTEMS SAN DIEGO SHIP
REPAIR INC.

PROOF OF SERVICE
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C. Scott Spear, Esq.

U. S. Department of Justice,
Environmental Defense Section
P.O. Box 23986

Washington, D.C. 20026

Scott.spear(@usdoj.gov
US. NAVY

Melanie Andrews, Esq.

Special Assistant U.S. Attorney
U.S. Department of Justice

880 Front Street, Room 6293
San Diego, CA 92101

Melanie.andrews@usdoj.gov
US. NAVY
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BY REGULAR MAIL: [ deposited such envelope in the mail at San Diego, California.
The envelope was mailed with postage thereon fully prepaid.

I am “readily familiar” with the firm’s practice of collection and processing
correspondence for mailing. It is deposited with the U.S. Postal Service on that same day
in the ordinary course of business. I am aware that on motion of the party served, service
is presumed invalid if postal cancellation date or postage meter date is more than one (1)
day after date of deposit for mailing in affidavit.

BY ELECTRONIC MAIL The parties agreed that they would serve the papers on the
date of filing via electronic mail. These papers were served by electronic mail on today’s

BY FACSIMILE TRANSMISSION (CRC, Rule 2003 & 2008(e)) The recipient’s
name and fax number that I used are as shown above. The facsimile machine that I used
complied with Rule 2003(3) and no error was reported by the machine. Pursuant to Rule
2008(e)(4), a transmission report was properly issued by the transmitting facsimile

BY OVERNIGHT MALIL (to Hanson Bridgett LLP Only): I deposited such document
at the Overnite Express or Federal Express Drop Box located at 225 Broadway, San
Diego, CA 92101. The envelope was deposited with delivery fees thereon fully prepaid.

BY PERSONAL SERVICE: I caused such envelope(s) to be delivered by hand to the

(State) I declare under penalty of perjury under the laws of the State of California that

X

date.
a

machine and is attached hereto.
O
g

above addressee(s).

the foregoing is true and correct.
a

(Federal) I declare that I am employed in the office of a member of the Bar of this Court,
at whose direction the service was made.

Executed on June 23, 2011, at San Diego, California. I declare under penalty of perjury

under the laws of the State of California, that the aMonw/

ﬂ Janene L. Kallen

PROOF OF SERVICE




