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             1                         PROCEEDINGS

             2   TUESDAY, NOVEMBER 13, 2013             10:40 A.M.

             3              (Heretofore noted, for the record,

             4              proceedings were record ed prior to but not

             5              requested to be transcr ibed.)

             6

             7                    AGENDA:__ITEM_NO. _10
                                  _______  ____ ___  __

             8              CHAIRMAN DESTACHE:  We are going to move on

             9   to the workshop.

            10              Due to the fact that th is is a workshop, I

            11   have a statement that I'm going to  make that indicates

            12   the order and the schedule today s o that everyone is on

            13   the same page.  So I don't know if  we have people that

            14   are leaving for -- oh, they're all  on the consent?

            15   Okay.

            16              All right.  So at this point I'm going to

            17   read the Chair's statement and we will move on from

            18   there:

            19              "This is a time and a p lace for the Public

            20        Workshop on the Tentative Ord er No. R9-2013-0001,

            21        the NPDES Permit for San Dieg o Region.

            22              This is not a public he aring, nor will the

            23        board be hearing comments.  T he board is not

            24        accepting evidence or taking testimony on the

            25        tentative order at this time.   The board will not

                                                                      4
 



             1        be take any action at today's  workshop.  The

             2        public hearing for considerat ion of the permit

             3        will be held at a later date,  and there will be

             4        opportunities for submitting evidence and

             5        testimony at that time.

             6              The purpose of the work shop is for the board

             7        to receive information about the tentative order

             8        from the staff, to hear from those affected by or

             9        interested in the proposed pe rmit about the issues

            10        that concern them.

            11              Holding the workshop du ring a public board

            12        meeting provides a valuable o pportunity for the

            13        board to seek clarification f rom the staff and

            14        also from speakers, and gives  the board members an

            15        opportunity to discuss the is sues among themselves

            16        in a public setting prior to being asked to take

            17        action.

            18              The board members may a sk questions

            19        throughout the workshop."

            20              We have a full schedule  today so we're going

            21   to try to keep this to a pretty re gimented order.

            22              First we will hear from  Regional Board Staff

            23   for 45 minutes.

            24              Then we're going to hea r from the US EPA for

            25   15 minutes.
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             1              Who's giving the US EPA ?

             2              DR. LIN:  I am.

             3              CHAIRMAN DESTACHE:  Oka y, Cindy.

             4              Apparently we have a tw o-hour block of time;

             5   that San Diego county co-permittee s and Orange County

             6   and Riverside have pooled their ti me so, hopefully,

             7   that saves us an hour.  We'll see.   We'll probably have

             8   a lot of questions there.

             9              The City of San Diego h as a 10-minute

            10   presentation.

            11              Environmental Group of San Diego Coast

            12   Keeper, 45 minutes.

            13              And NRDC 15 minutes.

            14              And then we go to inter ested persons, two to

            15   three minutes depending on the tim e and number.  We'll

            16   see how many we get there.  I know  Gary's trying to get

            17   those organized.

            18              We have elected officia ls, and we have set

            19   aside a specific time for elected officials today,

            20   between 1:00 and 1:30.  That order  will be the chairman

            21   of the board of supervisors, the c ounty board members,

            22   the mayors, starting with San Dieg o and moving down the

            23   size of cities that are in San Die go.  And I don't know

            24   how I'm going to even determine th at.  Then City

            25   Council members.  And hopefully --  I mean, half an
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             1   hour, that's stretching that one - - but hopefully

             2   they'll keep their comments relati vely quick.

             3              But with that, we shoul d be able to hear all

             4   the parties that have an impact on  this permit going

             5   forward.  So with that, we're goin g to go right into

             6   the Regional Board Staff presentat ion.  And then we'll

             7   deal with the US EPA.  And then we 'll probably take a

             8   quick break and come back and see where we stand with

             9   the counties.  All right?

            10              MS. WALSH:  Good mornin g, Mr. Chairman, and

            11   Members of the Board.

            12              My name is Laurie Walsh .  I'm a Water

            13   Resource Control Engineer with the  Storm Water Staff.

            14   I am a part of the regional MS per mit writing team.

            15   Christine Arias is on our team.  W ayne Chiu is project

            16   lead on our team.  David Barker is  our branch chief

            17   leading us on our team.  I think E ric is in the back.

            18   So Eric Becker.  We were all party  to on this project

            19   to write this tentative order you have before you.

            20              It's my pleasure to int roduce this item

            21   before you today, Tentative Order R9-2013-01.  It is

            22   the NPDES Permit and Waste Dischar ge Requirements for

            23   Discharges from Municipal Separate  Storm sewer systems

            24   drain watersheds within the San Di ego region.

            25              These separate storm se wer systems serve
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             1   greater than a hundred thousand pe ople, according to

             2   the 1990 census, and we regularly refer to them as

             3   "Phase 1 MS4s."

             4              The tentative order wil l be implemented on a

             5   regional scale by the co-permittee s in the San Diego

             6   County, the southern Orange County  and the southwestern

             7   Riverside counties in a phased man ner as the current

             8   MS4 permits expire.

             9              The purpose of this wor kshop is for the

            10   Water Board to receive information  and to have a public

            11   discussion of the tentative order.   We released this

            12   tentative order on October 31, 201 2.  It is your

            13   Supporting Document No. 1.

            14              During this public work shop, it is staff's

            15   goal to highlight for you some of the most significant

            16   changes made during this fifth ter m of this Phase 1 MS4

            17   permit renewal.

            18              As Chairman Destache me ntioned, we will not

            19   be making a recommendation to you today, as this is a

            20   public workshop for us to explain the contents of the

            21   tentative order.

            22              I want to begin by goin g back, back to the

            23   basics about why we have this perm it and why we need

            24   this permit.

            25              Forty years ago, water quality was terrible.
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             1   We've done a good job to improve t he water quality dis

             2   charges from waste water treatment  plants and other

             3   point source discharges.  However,  the health of our

             4   receiving water bodies still remai n impaired.  Polluted

             5   storm water is the leading cause o f that impairment and

             6   most often because it hits our rec eiving waters

             7   untreated.  And when left uncontro lled, the water

             8   pollution can result in a degradat ion and a destruction

             9   of fish and wildlife, habitat, a l oss of esthetic value

            10   and increase the threats to public  health from food and

            11   drinking water supplies and recrea tional waterways.  We

            12   still have to stay out of the wate r 72 hours after a

            13   rain event before we can go and en joy that beneficial

            14   use.

            15              So why do we need this permit?  We need it,

            16   quite frankly, because we need to do better.  We need

            17   this permit because we still have a long way to go.

            18   It's the objective of the Clean Wa ter Act to restore

            19   and maintain the physical, chemica l, and biological

            20   integrity of the waters.  Therefor e we need this permit

            21   because we need to improve and pro tect our water

            22   quality.

            23              We also need this permi t to preserve,

            24   enhance, and restore the quality o f California's water

            25   resources and ensure their proper allocation and
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             1   efficient use for the present and future generations.

             2              This is the San Diego W ater Board's mission

             3   statement.  And it's the last part  of our mission

             4   statement that's really the drivin g factor behind why

             5   we need this permit and why we nee d to change this

             6   permit.

             7              We need this permit to help us provide for

             8   our sustainable future, for our ch ildren and our

             9   children's children.  It's what we  all want and if we

            10   truly want this, then we need to d o better.  And we

            11   need to change this permit because  we need this permit

            12   to help us get there.

            13              We asked ourselves this  question:  How can

            14   we change this permit?  To meet th e requirements of the

            15   Clean Water Act, the mission of th e water boards, and

            16   to give us a way to provide a sust ainable future for

            17   our children and our children's ch ildren, we decided to

            18   get back to the basics and re-exam ine what the permit

            19   is required to do to be considered  effective.

            20              The Clean Water Act req uires permits to

            21   include requirements to effectivel y limit the nonstorm

            22   water discharges and to include co ntrols that reduce

            23   pollutants in the storm water to t he maximum extent

            24   practicable.  And it is these cont rols and requirements

            25   that we need to achieve the goal o f the Clean Water Act
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             1   to restore and maintain the physic al, chemical, and

             2   biological integrity of receiving waters.  In order for

             3   us to reach these goals we need to  change the permit;

             4   restructuring it so that we can do  better.

             5              We need the storm water  program to be able

             6   to be run more efficiently.  Our o wn storm water

             7   regulatory program as well as thos e of the

             8   co-permittees'.

             9              And we also need the st orm water programs to

            10   be more effective in accomplishing  our goals, outcomes,

            11   namely the goals of the Clean Wate r Act and our

            12   Regional Board Mission.

            13              So we expanded our base s of knowledge and we

            14   sought inputs and ideas from the c o-permittees,

            15   multiple environmental groups, the  buildings and

            16   industry association, US EPA and a  whole host of other

            17   persons.

            18              As recorded in your Sup porting Document

            19   No. 2, it's our regional MS4 permi t time line.  We

            20   began speaking to the co-permittee s in early 2011

            21   asking them what in the existing r equirements

            22   facilitated effective management o f their storm water

            23   programs to achieve the goals of t he Clean Water Act

            24   and what didn't.

            25              We also spoke to the en vironmental
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             1   communities and other stakeholders  to get their input

             2   on how to change the permit to inc rease its

             3   efficiencies and effectiveness to achieve improvements

             4   in water quality.

             5              We spent about a year l istening to ideas and

             6   inputs crafting permit language an d re-drafting permit

             7   language based on innovative ideas  and new perspectives

             8   we've been exposed to.

             9              We then prepared someth ing what we called an

            10   administrative draft of a tentativ e order.  It's

            11   basically a draft of a draft.  We sent it to EPA.  We

            12   got their early input on it.  And then we turned around

            13   and sent it to all the co-permitte es, to anyone else

            14   that we could think of that was in terested in storm

            15   water regulations.

            16              In the spring of 2012 w e began a series of

            17   facilitated Focus meetings.  And t ook over 20 months to

            18   focus on draft requirements and we  prepared after our

            19   initial solicitation.  And we got more input from the

            20   co-permittees and interested perso ns.

            21              The facilitated focus m eetings were very

            22   effective.  And we were able to fu rther revise the

            23   administrative draft into its curr ent form, the

            24   tentative order you have in your a genda.  All of the

            25   revisions were made to address the  numerous comments we
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             1   had received.  And out of the orig inal 100 pages that

             2   the permit had in the administrati ve draft, only five

             3   of those drafts pages were left un touched.

             4              Based on the inputs we received and the

             5   objective to stay consistent to th e Clean Water Act, we

             6   re-drafted the permit requirements  as to allow the

             7   co-permittees to be more strategic , more adaptive and

             8   more synergistic.

             9              Strategic in terms of t he long-term and

            10   short-term planning to achieve goa ls that are

            11   strategically focused to focus the ir resources and

            12   their efforts, adapted for their a bility to adapt their

            13   plans as new information is learne d from failures, and

            14   to be able to build upon successes .  And synergistic to

            15   work together with other agencies and other

            16   stakeholders toward common goals, share information,

            17   remove duplicatory efforts, and be come more efficient

            18   with the use of their resources.  And in order to do

            19   this, we had to be willing to let go of the top-down

            20   regulatory approach that had tradi tionally been

            21   incorporated into the permits, whe re we essentially

            22   dictated to the co-permittees what  must be implemented

            23   with the "do everything everywhere " sort of approach

            24   with the constant threat and fear of noncompliance.

            25              Current permits require  the co-permittees to
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             1   comply with minimum requirements d ictated by the permit

             2   which has removed any incentive to  try to solve

             3   problems, and find innovative solu tions to improving

             4   water quality.  Therefore we decid ed a new approach was

             5   needed that would provide for thos e incentive to find

             6   solutions and solve the water qual ity problems.

             7              We needed the approach that would allow the

             8   discharges to make progress and pu rsue success by

             9   learning from failures.  Remove th e fear of failure and

            10   instead create conditions of incen tives and innovative

            11   solutions.

            12              So what are we going to  do to this permit to

            13   change it so it allows the co-perm ittees to be more

            14   strategic, adaptive, and synergist ic?

            15              This has actually becom e our favorite

            16   figure.  It's something that the c o-permittees put

            17   together and showed to us when the y were preparing

            18   their report of waste discharge.  And it's really very

            19   true.  We struggle with it as much  as they do

            20   sometimes.  And it shows the compl exity of the permit

            21   when the co-permittees think about  how to implement its

            22   requirements.  And the co-permitte es, again, were

            23   driven by what the permit required  them to do, and not

            24   necessarily driven by their need t o improve water

            25   quality.
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             1              The current permits are  action-oriented,

             2   base permits that generally measur e compliance through

             3   measuring the number of actions, r ather than measuring

             4   the improvements in water quality.

             5              So we changed the way t his permit was

             6   structured and provided for a clea r set of expectations

             7   through strategic integrated plann ing.  And that

             8   planning needed to be based on the  goal for improving

             9   water quality, instead of just pro grams to achieve

            10   specific number of actions.

            11              You're going to see thi s as our figure.  And

            12   Christina will use this quite a bi t when she goes

            13   through some of the specifics abou t what we changed

            14   through the permit.

            15              But what this will illu strate is that we

            16   changed the focus and structure of  the permit to try

            17   and provide for a true iterative p rocess in the form of

            18   adaptive management framework.

            19              And the adaptive manage ment framework will

            20   be more transparent through each s tep of the planning

            21   stages of the implementation phase .  And when they

            22   monitor, use the monitor data to t urn around and inform

            23   the assessments, and then go ahead  and change the plan,

            24   with reporting all along the way, both open to us and

            25   members of the public as well.
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             1              So what we have here is  a new paradigm; a

             2   set of requirements focused on out comes through

             3   programs that can be adaptively ma naged under the

             4   premise fail early, fail often.  L earn from your trials

             5   and errors and reach the objective  of improved water

             6   quality to create a sustainable fu ture for our children

             7   and our children's children.

             8              At this point, I'd like  to turn the

             9   presentation over to Christina who  is going to give you

            10   a highlight about more noteworthy changes we made to

            11   the permit.

            12              MS. ARIAS:  Good mornin g, Chairman Destache,

            13   and Members of the Board.

            14              My name is Christine Ar ias, and I'm a Water

            15   Resource Control Engineer in the S outhern Watershed

            16   Unit.  Also part of the permit wri ting team.

            17              Today I'm going to buil d upon what Laurie

            18   has introduced.  Now, Laurie gave you sort of a global

            19   overview describing why the change s to the municipal

            20   storm water permit are needed.  An d I'm going to

            21   specifically talk about how the va rious elements work

            22   together and what important change s we've made.

            23              To help me explain the changes, I will use

            24   Laurie's graphic, which really dep icts the iterative

            25   process.  I would like to stress t hat these elements
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             1   within the iterative process are n ot new, but the

             2   approach is new, and the result is  the process that

             3   really embraces the adaptive manag ement idea.  So I'm

             4   going to start at the top with the  plan.  Obviously

             5   planning is very fundamental to ev erything we do, every

             6   program we administer within the S an Diego Water Board.

             7   So the concept is not new, but tod ay I'd like to

             8   introduce to you the Water Quality  Improvement Plan.

             9              The purpose is an overa rching planning

            10   document unique to each watershed.   It sets priorities

            11   and recognizes that co-permittees cannot effectively

            12   address all pollutants all of the time.  This picture

            13   shows the standing over Water Boar d's jurisdiction and

            14   the breadth of coverage under the tentative order.  The

            15   orange lines towards the top shows  the county

            16   boundaries and each of the dark li nes shows the edge of

            17   each of the 10 watershed managemen t areas.

            18              Within each of these wa tershed management

            19   areas, co-permittees will jointly develop a unique

            20   Water Quality Improvement Plan thr ough a public process

            21   which will in turn be improved by the San Diego Water

            22   Board's executive officer.

            23              The Water Quality Impro vement Plan will

            24   describe what we are calling "the highest water quality

            25   conditions."  This can include con stituents or
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             1   conditions such as degraded stream  habitat.

             2              In addition, the plan w ill include specific

             3   goals related to the high priority  water quality

             4   conditions, strategies and schedul es to achieve the

             5   desired goals, monitoring and asse ssment to determine

             6   progress in achieving the goals wh ich are in turn

             7   related to the highest priority wa ter quality

             8   conditions.  The strategies must a lso include, to some

             9   degree, identifying opportunities for retrofitting

            10   existing development and stream re habilitation.

            11              Moving on to the implem entation mechanism

            12   for the Water Quality Improvement Plan.

            13              If any of you have been  involved in our

            14   previous municipal storm water per mit reissuance

            15   process, you'll know that the JURM P component -- it's

            16   actually called Jurisdictional Run off Management

            17   Program, we call it "JURMP" for sh ort.  You'll notice

            18   that this is a very integral part of what the

            19   co-permittees do.  I think of it a s sort of a standard

            20   operating procedure document, or a  document associated

            21   with the program that describes ho w co-permittees run

            22   their jurisdictional programs with  the goal of

            23   protecting water quality.  And I m ight add at this

            24   point it will specifically address  the issues that are

            25   identified in the Water Quality Im provement Plan.
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             1              In the past, whereas be fore the JURMP

             2   provisions were very specific and scripted, you will

             3   see that the provisions in the ten tative order provide

             4   much more flexibility to the co-pe rmittees and indeed

             5   embraces the adaptive management c oncept.

             6              So the JURMPs have seve ral components.

             7   First of all, there's an Illicit D ischarge Detection

             8   and Elimination Program which stri ves to eliminate

             9   nonstorm water discharges.

            10              The remaining key provi sions aimed to keep

            11   storm water clean to the maximum e xtent practicality

            12   standard.  This includes programs that address existing

            13   development, specifically municipa l, industrial,

            14   commercial, and residential areas.   There's a

            15   construction component and a land development planning

            16   component.  Each program component  requires a

            17   implementation of best management practices, or BMPs.

            18   Now, the BMPs can take the form --  can take several

            19   different forms, as I've tried to show you here in

            20   these pictures.  What it really co mes down to it is

            21   about preventing the generation of  pollutants or

            22   treating the pollutants as close t o the source as

            23   possible.

            24              As Laurie mentioned whi le we were developing

            25   the concepts in the tentative orde r we met with the

                                                                      19
 



             1   co-permittees several times to gai n input.  We are

             2   really asking what parts of the JU RMP programs are

             3   useful and can be improved.  And w e ended up learning

             4   quite a bit about the specific cha nges we have

             5   incorporated into the tentative or der.

             6              First of all, let's tal k about the Illicit

             7   Discharge Detection and Eliminatio n program.  As I

             8   said, this is the one program that  really focuses on

             9   nonstorm water.  In the past, the focus has been on

            10   detecting and eliminating pollutan ts in the discharge.

            11   The co-permittees told us that the  requirements were

            12   extremely costly and extremely ine ffective because

            13   identifying sources can be difficu lt when the sources

            14   are very transient in nature.  In this tentative order,

            15   the focus is not really on elimina ting pollutants, but

            16   rather on eliminating the flows al together.

            17              Taking a step back, ano ther reason why this

            18   makes so much sense is because doi ng so is consistent

            19   with the Clean Water Act which sta tes that nonstorm

            20   water discharges are to be effecti vely eliminated.  We

            21   believe strides towards eliminatin g nonstorm water

            22   discharges are achievable and, arg uably, the most

            23   achievable aspects under the JURMP  programs, because

            24   nonstorm water over-irrigation is a chronic problem in

            25   the San Diego region, as I'm sure many of us are aware
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             1   when we drive to work and see spri nklers going crazy.

             2              Now moving on to provis ions which really

             3   address storm water.

             4              Historically we describ e what BMPs were to

             5   be used where.  We set the priorit y for construction

             6   sites based on size.  And we set t he minimum of

             7   inspection frequency required of t he co-permittees

             8   during the rainy season.

             9              So as I said in our pre vious permits, our

            10   requirements were very specific, b ut what ended up

            11   happening is there were some unint ended consequences.

            12              In some cases we found that the

            13   co-permittees were really sacrific ing quality of

            14   inspections for quantity of inspec tions.  They were so

            15   busy being in compliance with the number required in

            16   inspections throughout their juris dictions that

            17   sometimes they didn't really spend  the time needed to

            18   do a better job on sites.

            19              The proposed requiremen ts deviate from this

            20   model of specificity and instead s ubstitute flexibility

            21   in its place.  Now the co-permitte es will set the

            22   minimum BMP requirements, prioriti zation schemes, and

            23   require minimum inspection frequen cies as they see fit.

            24   The idea is that they will be able  to spend more time

            25   at problem sites and use their enf orcement authority to
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             1   get those sites into compliance an d spend less time at

             2   sites that are minimal threats to water quality.  In

             3   other words, the tentative order g ives much more

             4   control to the co-permittees to de sign and implement an

             5   effective program and really use t heir resources as

             6   needed.

             7              Moving on to existing d evelopment

             8   management.

             9              Similarly, as with cons truction management

            10   program, we built much more flexib ility so that the

            11   co-permittees can design their pro grams to be most

            12   effective and efficient.

            13              So, in other words, if for certain

            14   co-permittee mobile business, for example, is causing

            15   problems, or that type of business , that they can spend

            16   the time chasing after the bad pla yers.  The

            17   co-permittees also gave us some us eful feedback on how

            18   to change this provision, and as a  result, the

            19   tentative order allows the co-perm ittees to utilize

            20   drive-by inspections where appropr iate, and also

            21   utilize volunteer groups to comple te their inspections.

            22              We found that this is a  welcome change to

            23   other stakeholders because volunte er groups have

            24   already shown an interest in partn ering with

            25   co-permittees in this area.
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             1              Now on to the Land Deve lopment Planning

             2   provision.

             3              This provision has some  pretty significant

             4   changes, so I'm going to use the n ext four slides to

             5   really describe all the changes in  detail.

             6   Historically this permit provision  has included

             7   requirements for structural BMPs t o be built within

             8   each priority development project.   So the structural

             9   BMPs, for example, can be trash-ca pturing devices or

            10   filters for storm drain inlets.

            11              The idea was to capture  or treat pollutants

            12   to the NEP standard before the pol lutants leave the

            13   site.  In the early days of munici pal storm water

            14   permitting, the focus was the trea tment of chemical

            15   constituents associated with urban ized areas.

            16              In the last two permit terms, or roughly the

            17   last 10 years or so, the permit re quirements evolved to

            18   include structural BMPs on priorit y development

            19   projects for the control of increa sed flows associated

            20   with land development.  Why was th is needed?  Because

            21   we learned that, in addition to ch emical constituents,

            22   elevated peak flows and durations of these flows are

            23   highly erosive, and such flows are  responsible for

            24   eroding creek beds and banks such as this one shown.

            25   And obviously this destroys sensit ive habitat in our
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             1   receiving waters.  This phenomenon  is called

             2   "hydromodification."

             3              As a result of a land d evelopment provision

             4   of the earlier permits, the co-per mittees have either

             5   developed or are developing hydrom odification

             6   management plans.  Practically spe aking, in order to

             7   address hydromodification, priorit y development

             8   projects must implement BMPs as th is detention basin.

             9   Such BMPs are designed to control flows such that the

            10   flow is not erosive before leaving  the site.  As you

            11   can manage, implementation of such  BMPs can be

            12   challenging because more often tha n not they require a

            13   significant amount of space.  In t he current storm

            14   water permits, in order to be reli eved of

            15   hydromodification management requi rements, a project

            16   must first establish technical unf easibility or

            17   demonstrates that it discharges to  a channel that is

            18   concrete lined from the point of d ischarge all the way

            19   to the ocean.

            20              Okay, this is my sort m y of grand finale

            21   slide on this provision.  I'm real ly excited about

            22   this.

            23              The tentative order inc ludes a proposed

            24   approach that sidesteps the emphas is on technicality

            25   unfeasibility, and instead looks a t water quality
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             1   benefits that can be achieved by e xamining the water

             2   quality holistically.

             3              Recall when I first tal ked to you about the

             4   Water Quality Improvement Plan, I stated that part of

             5   the plan was to identify opportuni ties to retrofit

             6   existing development and identify streams which can

             7   possibly be rehabilitated.  So the se are a couple of

             8   local examples showing both of the se.

             9              So the proposal is that  instead of strictly

            10   requiring flow-control BMPs on sit e for every priority

            11   development project where a benefi t to water quality

            12   may be minimal, co-permittees may instead allow the

            13   project to utilize other options s uch as implementing

            14   BMPs off-site, or contributing to another project in a

            15   completely different area of the w atershed where a

            16   greater water quality benefit may be achieved.

            17              In other words, the ten tative order fosters

            18   the information of the best water quality benefit for

            19   the entire watershed, instead of j ust the best water

            20   quality benefit for each individua l site.

            21              Okay, moving on.  Let's  talk about

            22   monitoring.

            23              Monitoring establishes the means by which we

            24   can measure whether or not we've r eached the outcomes

            25   we seek.  It used to be a separate  component of the
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             1   permit, but now it is intricately included as part of

             2   the iterative process and more clo sely linked to the

             3   implementation arm.

             4              Historically storm wate r programs have been

             5   doing extensive monitoring that ha ve been really useful

             6   for characterizing the health of o ur receiving waters,

             7   but not so useful in terms of find ing sources of

             8   pollutants or deciphering whether or not the JURMP

             9   programs have been effective.

            10              In turn, this monitorin g program is

            11   question-driven, is much more gear ed towards locating

            12   sources of pollutants than in prev ious storm water

            13   monitoring programs.

            14              There's much more empha sis on discharge or

            15   outflow monitoring, less emphasis on receiving water

            16   monitoring.  The structure also in cludes an aggressive

            17   use of resources towards eliminati ng nonstorm water

            18   discharges in tandem with the Illi cit Discharge

            19   Detection and Elimination Program.

            20              There is also requireme nts that the

            21   co-permittees perform special stud ies.  In the past, we

            22   have included requirements for spe cial studies, but we

            23   really dictated what those studies  should be based on

            24   what we felt were priority conditi ons.  Now we're

            25   giving full control to the co-perm ittees to design
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             1   those special studies for their wa tersheds in however

             2   manner they see fit.

             3              I'd also like to add th at we feel that the

             4   monitoring program really reflects  the epitome of the

             5   collaborative process that we saw when we began shaping

             6   the tentative order.  We proposed an initial monitoring

             7   plans the co-permittees really rea cted.  They had a lot

             8   to recommend, and we ended up inco rporating those

             9   recommendations.  And that's reall y what you'll see in

            10   the tentative order, what the co-p ermittees came up

            11   with.  And we agree that the resul t is a very strong

            12   monitoring program.

            13              So this monitoring prog ram includes new and

            14   important concepts, but I'd like t o add that it builds

            15   upon important work initiated by o ur earlier pioneers.

            16              CHAIRMAN DESTACHE:  I d idn't authorize that.

            17              (Laughter)

            18              MS. ARIAS:  Finally let 's talk about

            19   assessment.  This is where we eval uate programs and

            20   strategies and evaluate the water quality improvement

            21   plans themselves.  We've had asses sment programs in the

            22   past, and they've been really focu sed on programmatic

            23   assessment.  Counting the number o f actions such as the

            24   number of inspections completed, t he number of streets,

            25   the number of miles of streets swe pt.
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             1              Now the assessment is f ocused on the

             2   achievement of the goals stated in  the in the Water

             3   Quality Improvement Plan.  The ass essment will include

             4   answering or attempting on answeri ng the following

             5   questions:

             6              Are the priorities and goals within the plan

             7   still appropriate or are they outd ated?

             8              Are the strategies with in the plan working?

             9              Are they including sche dules appropriate, or

            10   must they be adjusted?

            11              Are adaptations needed to the Water Quality

            12   Improvement Plan?

            13              Or does the plan as wri tten need more time

            14   in the implementation phase before  it can be properly

            15   evaluated?

            16              Our expectation is that  the co-permittees

            17   will closely evaluate their progra ms to make any

            18   adaptations needed to make the pro grams more effective

            19   and efficient.

            20              So as with any permit r eissuance process,

            21   there are going to be some remaini ng outstanding

            22   issues, so I'd like to briefly giv e you some background

            23   on these issues.  We've received t hree comments to

            24   date.  They're in your agenda pack et as supporting

            25   documents 5, 6, and 7.  So I'm jus t going to briefly
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             1   summarize the issues.

             2              The first one.  Provisi on A of the Tentative

             3   Order includes discharge prohibiti ons and receiving

             4   waters limitation language that so me co-permittees are

             5   comfortable with.

             6              The language is consist ent with State Water

             7   Board order WQ99-05 which is a pre cedential order that

             8   directed MS4 permits to contain se parately enforceable

             9   receiving water limitation provisi ons requiring

            10   discharges to be controlled so as not to cause or

            11   contribute two excedences of water  quality standards of

            12   receiving waters.

            13              I'd like to point out t hat the language in

            14   the tentative order is consistent with all six previous

            15   municipal storm water permits issu ed by this board

            16   since the precedential order took effect in 1999.  This

            17   issue has gotten attention recentl y at the State Water

            18   Board level, and, as a result, the  State Board is

            19   holding a workshop on November 20t h to solicit input on

            20   how or if this language should be changed.  For now we

            21   believe it is appropriate to leave  the language as is,

            22   and there is a reopener clause in Provision H of the

            23   Tentative Order that will allow ch anges to be made

            24   following suit if the State Water Board makes changes.

            25              No. 2.  The land develo pment planning
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             1   provision includes a new framework  that, instead of

             2   strictly requiring structural BMPs  on-site, allows for

             3   alternative off-site solutions, wh ich I discussed with

             4   you.

             5              Some stakeholders objec t to allowing the

             6   alternative off-site options unles s on-site and

             7   technical unfeasibility for meetin g the design

             8   standards can be established.

             9              Other stakeholders beli eve the proposed

            10   requirements circumvents exemption s specifically

            11   allowed in the San Diego County Hy dromodification

            12   Management Plan, or HMP.

            13              We believe the approach  in the tentative

            14   order is sound and consistent with  a watershed-based

            15   approach.  The approach involves e valuating the

            16   watershed in a holistic manner and  emphasizes making

            17   improvements to the watershed wher e water quality

            18   benefits will be achieved.

            19              We disagree that the ap proach is in conflict

            20   with the San Diego County HMP, and  in fact we believe

            21   the approach builds upon the findi ngs in the San Diego

            22   County HMP.

            23              And No. 3.  The tentati ve order includes

            24   water quality-based effluent limit s derived from total

            25   maximum daily loads.  Now, in case  anyone is not
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             1   familiar with a "TMDL," let me jus t say quickly that a

             2   TMDL is a number -- this is how I think of a TMDL --

             3   it's a quantity or load of a pollu tant that a water

             4   body can assimilate and still meet  water quality

             5   standards.  If loading into the wa ter body exceeds this

             6   number, then water quality standar ds are not met, and

             7   all contributing sources must reig n in the pollutant

             8   loading such that the TMDL is not exceeded.  So water

             9   quality based effluent limits are derived from the

            10   TMDLs and are essentially the brid ge from the TMDL

            11   program and the NPDES permitting p rogram.

            12              Water quality based eff luent limits must be

            13   met for certain pollutants and rec eiving waters in

            14   accordance with specified complian ce and water

            15   schedules.

            16              The co-permittees are u neasy with inclusion

            17   of the effluent limitation in the tentative order, most

            18   notably those associated with the bacteria TMDLs that

            19   were adopted by this board in Febr uary 2010.

            20              This is an area where w e as permit writers

            21   have very little, if any, discreti on.  The Clean Water

            22   Act clearly states that water qual ity based effluent

            23   limits, must, must, be included, w ithin NPDES permits.

            24              If co-permittees would like to see changes

            25   to the TMDLs, they can request tha t the changes be
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             1   made, but it's not appropriate in this process.  What

             2   they need to do is request changes  be made, and the

             3   proper avenue is the Basin Plan Am endment process.

             4              If a TMDL were to be ch anged with a Basin

             5   Plan amendment, then we could incl ude the plan with the

             6   new TMDLs.  Until then we must com ply with the Clean

             7   Water Act and include them here.

             8              Aside from the remainin g outstanding issues,

             9   I'd like to thank you for your att ention.  I know I've

            10   given you a lot of information, bu t I just would like

            11   to finish by stating that, on beha lf of the permit

            12   team, we're really excited about t his project.  And

            13   we've been really inspired by the collaborative

            14   process.

            15              Really, we hope that La urie and I have

            16   convinced you that the tentative o rder really

            17   represents an innovative and impor tant tool for the San

            18   Diego Water Board in achieving its  mission, which is,

            19   again, to preserve, enhance, and r estore the quality of

            20   our water resources, and ensure th e proper allocation

            21   and efficient use for the benefit of present and future

            22   generations.

            23              So, thank you.  And we would be happy to

            24   answer any questions.

            25              CHAIRMAN DESTACHE:  We' ll start on my right,
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             1   I guess, with you.

             2              MR. ABARBANEL:  Sure.  Thank you.  Very nice

             3   presentation from both of you.  I have really only one

             4   question.

             5              It's my understanding t hat under the present

             6   structure of the permit, that each  co-permittee must

             7   make separate reports of their com pliance.  Is that

             8   correct?

             9              MS. ARIAS:  Yes.  We di dn't really discuss

            10   the reporting requirement, but the  way we've set it up

            11   is there will be annual reports, a nd there's also --

            12   there will be annual reports relat ed to the water

            13   quality permit plan, but also annu al reports on behalf

            14   of each of the jurisdictions.

            15              MR. ABARBANEL:  So my q uestion then -- thank

            16   you for the answer -- but my quest ion, then, if we are

            17   turning, as the board discussed in  public before and

            18   has been discussed by Mr. Gibson, to nonpoint sources

            19   to watersheds, should we not permi t jurisdictions in a

            20   watershed to report together inste ad of having to

            21   report separately on all issues?  Some issues may be

            22   specific to the City of Escondido but some issues may

            23   be specific to watershed.

            24              MS. ARIAS:  Right.  So the annual report

            25   that will be submitted by each of the jurisdictions,
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             1   it's going to be, more or less, a two- or three-page

             2   report where they tell us very suc cinctly what they've

             3   completed in the last year.  But t he water quality

             4   permit plan annual report is where  we expect to really

             5   learn whether, as I've mentioned, whether or not the

             6   strategies are working.  So if the re are nonpoint

             7   sources within the watersheds, tha t, say, the

             8   co-permittees have learned a lot a bout those nonpoint

             9   sources, then that will be the pla ce where we learn

            10   about it.  And in fact, the water quality permit plan

            11   annual report will involve the co- permittees in each of

            12   the watershed management areas to report to you their

            13   findings from the last year.

            14              MR. ABARBANEL:  Thank y ou.  That's all.

            15              CHAIRMAN DESTACHE:  Act ually, I'm going to

            16   go a little further with your ques tion.

            17              MR. ABARBANEL:  That's fine.

            18              CHAIRMAN DESTACHE:  So the structure would

            19   be that each watershed would have its own WQIP?

            20              MS. ARIAS:  Yes.

            21              CHAIRMAN DESTACHE:  And  within that

            22   watershed it could have four co-pe rmittees?

            23              MS. ARIAS:  Yes.

            24              CHAIRMAN DESTACHE:  The y're going to

            25   collaborate --
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             1              MS. ARIAS:  Yes.

             2              CHAIRMAN DESTACHE:  -- on that report for

             3   that individual watershed?

             4              MS. ARIAS:  Yes.

             5              CHAIRMAN DESTACHE:  Oka y.  And is that the

             6   only report they're going to do?  Or they're going to

             7   do a report as a co-permittee also ?

             8              MS. ARIAS:  They will a lso do their own

             9   report, but I really want to stres s that it's really

            10   truncated.  Like I said, it's goin g to be.

            11              CHAIRMAN DESTACHE:  The  Calvary is coming

            12   in.

            13              MR. CHIU:  Let me simpl ify it for you.  And

            14   each one of those will have one an nual report.

            15              The annual report will be primarily focused

            16   on reporting the monitoring data a nd the assessments

            17   that are generated based on the mo nitoring data.

            18              What we've done with th e jurisdictional

            19   programs in terms of their annual reporting

            20   requirements, they're part of the Water Quality

            21   Improvement Plan Annual Report, bu t it's been boiled

            22   down to a two-page form, essential ly, which kind of

            23   reports on the numbers that they'v e collected over

            24   their fiscal year and basically ju st confirms that they

            25   are complying with the requirement s of the permit.
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             1              We, as staff, then, wou ld be using those

             2   jurisdictional annual reports, the  numbers essentially,

             3   to go out, speak with the co-permi ttees, take a look at

             4   their programs, see what generated  the numbers.  See

             5   what types of strategies they're i mplementing, and make

             6   sure that they are implementing th e water quality

             7   improvement plans as stated.

             8              Does that clear it up a  little bit?

             9              CHAIRMAN DESTACHE:  So if a co-permittee is

            10   in five watersheds, arguably City of San Diego is going

            11   to be --

            12              MR. CHIU:  Yes.

            13              CHAIRMAN DESTACHE:  -- more than that.

            14              MR. CHIU::  Correct.

            15              CHAIRMAN DESTACHE:  So in fact they are in

            16   five watersheds, their annual repo rt, their two or

            17   three page reports on their monito ring requirements per

            18   each individual WQIP and they coul d take that report

            19   and put it in the WQIP and highlig ht the watershed

            20   requirements in each one of those individual

            21   watersheds?

            22              MR. CHIU:  I think the answer is yes.

            23              CHAIRMAN DESTACHE:  I'm  trying to

            24   extrapolate what the implementatio n of the

            25   co-permittees are, or what their r equirements are,
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             1   because each watershed is going to  have a WQIP.

             2              MR. CHIU:  Correct.

             3              CHAIRMAN DESTACHE:  And , say, they're over

             4   five of them, they're going to hav e monitoring across

             5   the breadth of those WQIPs that th ey could do one

             6   report for, but when they send it in for WQIP(a),

             7   they're going to have that highlig hted, the monitoring

             8   that they did in that section, or that watershed?

             9              MR. CHIU:  Yes.  So for  the co-permittees

            10   that are within multiple watershed  management areas,

            11   they're going to have to kind of b reak up the way they

            12   report things.

            13              But, you know, the wate r quality improvement

            14   plans and the jurisdictional progr am documents will

            15   kind of tell us, and the public, w hat they plan on

            16   implementing within each watershed  management area.

            17              They'll be able to, you  know, prioritize

            18   their resources among those waters hed management areas

            19   as well to focus their resources o n specific areas as

            20   they see fit.  And as it fits with in each watershed

            21   management area.

            22              But then, you know, the  jurisdictional

            23   annual reports, like I said, are b asically just

            24   numbers, and will just be reportin g that they are

            25   implementing the programs as they state within their
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             1   water quality improvement plans an d within their

             2   jurisdictional program documents.  And then it's sort

             3   of incumbent upon staff to make su re that they are

             4   implementing in accordance with th eir water quality

             5   improvement plans and their jurisd ictional program

             6   documents.

             7              CHAIRMAN DESTACHE:  Oka y.

             8              MR. ABARBANEL:  May I f ollow up?

             9              Who is going to prepare  the watershed

            10   report?

            11              MR. CHIU:  The co-permi ttees within each

            12   watershed management area will des ignate a principal

            13   co-permittee, but I imagine that t here will be some

            14   collaborative effort in putting th ose plans in and

            15   annual reports together.

            16              But the concept is to t ry to minimize the

            17   number of reports that are being g enerated and then

            18   take the most useful information a nd provide that to

            19   the regional board and public so t hat we know what's

            20   going on.

            21              MR. ABARBANEL:  So we k now there are 10

            22   watersheds and there are 18 cities  in the county.  What

            23   will be missed if we only had 10 w atershed reports?

            24              MR. CHIU:  So we have 1 0 watershed

            25   management areas within the region .  We have 39

                                                                      38
 



             1   co-permittees total --

             2              MR. ABARBANEL:  I'm sor ry, I forgot the

             3   other counties.

             4              MR. CHIU:  We have 13 o f them, Orange County

             5   and five of them in Riverside, and  21 down here.

             6              MR. ABARBANEL:  If we h ad 10 watershed

             7   reports, what will be missed?

             8              MR. CHIU:  I don't thin k we'll miss

             9   anything.  If anything, what we're  going to miss is a

            10   lot of reports.

            11              MR. ABARBANEL:  Why hav e the over 39?

            12              MR. CHIU:  I'm sorry?

            13              MR. ABARBANEL:  I under stood you to say that

            14   individual jurisdictions have to m ake reports --

            15              MR. CHIU:  Right.

            16              MR. ABARBANEL:  --that comes to you?  Say 39

            17   reports, right?  Why not just have  10 watershed reports

            18   and not ask the individual jurisdi ctions to have

            19   additional watershed reports?

            20              MR. CHIU:  I'm sorry.  So there is one

            21   annual report per watershed manage ment area.  They're

            22   two-page kind of number thing.  It 's kind of a piece of

            23   that.  So there's not 39 annual re ports being submitted

            24   to us in addition to the water qua lity improvement plan

            25   annual reports.  So there's one an nual report per
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             1   watershed management area with kin d of an attachment

             2   at the end that gives us the numbe rs.

             3              Right now as it stands,  we actually receive

             4   actually 60 annual reports, some o f them in excess of a

             5   hundred or more pages.  We have ve ry little time, if

             6   any, to do a thorough review of th em.  We believe it's

             7   much more efficient for us to get some basic numbers

             8   and then we actually spend what ti me we would have

             9   spent reviewing the report going t hrough their programs

            10   with them to kind of see what's ki nd of behind the

            11   numbers.

            12              MR. ABARBANEL:  I think  that is the answer

            13   to the question that I asked.  We' re changing from

            14   whether it's 39 or 60 reports to 1 0 watershed reports

            15   perhaps with some contributions fr om some of the other

            16   jurisdictions that may have some o ther information.

            17              A VOICE:  Mr. Chairman,  if I could chime in

            18   after Mr. Abarbanel, if I may, ple ase.

            19              One thing that would be  missing would be the

            20   ability of the staff to evaluate c ompliance with the

            21   NEP standard by the municipalities  themselves.  So in a

            22   watershed where you may have three  out of the four

            23   municipalities working very effect ively through their

            24   jurisdictional plan, you may have one that does not,

            25   and those three would expect you t o weigh, adjudicate
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             1   an issue there.  And if we don't h ave reports from

             2   municipalities individually that w ould also be

             3   difficult to do.

             4              I have also been told a necdotally by

             5   representatives and co-permittees here in the room

             6   today that they need to be able to  report individually

             7   to their councils, to their boards , as well as to us in

             8   order to keep themselves on track.   So the reports

             9   we've tried to distill down, we've  tried to make them

            10   as useful as practicable so we can  spend more time with

            11   the municipalities to work with th em on the watershed

            12   scale and still be able to assess compliance as

            13   necessary as EPA would expect us t o be able to do,

            14   jurisdiction by jurisdiction, shou ld it come down to

            15   that.

            16              CHAIRMAN DESTACHE:  I l ike the fact that

            17   we're paring down the number of re ports we're doing,

            18   and I respect the fact that each a gency or jurisdiction

            19   has to report to their board or th eir governing body.

            20   And I like even more so the fact t hat if you have a

            21   watershed group that has five perm ittees and one of the

            22   permittees is not doing their job,  then potentially the

            23   other four permittees could help t hem do their job

            24   better and I think that...(laughte r).

            25              MR. CHIU:  We'd like to  think that everyone
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             1   within a watershed can support the  others.  But I think

             2   again, within this framework, it's  incumbent upon staff

             3   also to be part of the solution an d provide the support

             4   where necessary.

             5              Where we see shortcomin gs, we want to make

             6   sure that we can provide that guid ance and support to

             7   make sure they're brought up to th e same level and

             8   expectations in performance as the  others within the

             9   watershed.

            10              CHAIRMAN DESTACHE:  But  it is, you know,

            11   working together sometimes -- I di dn't get a big laugh,

            12   but I got a decent one -- so the r eality is that we all

            13   have to look at each other as part ners in each

            14   watershed, and find the answers, t he correct answers.

            15   Because to dictate what the answer  is to do the job in

            16   the watershed is the wrong answer because only the

            17   people on the ground will know wha t the right answer is

            18   and the monitoring will prove that  out eventually.

            19              Gary, do you have any q uestions?

            20              VICE CHAIRMAN STRAWN:  I'm okay.

            21              CHAIRMAN DESTACHE:  But  anyway, do you see

            22   where I'm looking to that?  It als o allows staff by not

            23   having to look at 60 reports to he lp those watersheds

            24   themselves.  And, you know, hopefu lly the agencies will

            25   help each other.  I know that's...
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             1              MR. CHIU:  I think if w e put in the

             2   conditions, it will evolve to that  point at some point

             3   in time.  It's a little early to s ay now, but I hope

             4   so.

             5              CHAIRMAN DESTACHE:  I'm  going to pass.

             6              Eric?

             7              MR. ANDERSON:  No.

             8              CHAIRMAN DESTACHE:  Gar y?

             9              VICE CHAIRMAN STRAWN:  Real quick.  And

            10   maybe try and truncate this a litt le bit.

            11              If it's not already inc luded in your

            12   presentations, I would like to hea r as each of the

            13   co-permittees come up and talk to us throughout the

            14   day, a quick statement whether you  believe this new

            15   tentative order will have a signif icant reduction in

            16   the amount of reporting and paperw ork that you're

            17   required to do?  Thank you.

            18              CHAIRMAN DESTACHE:  Tom as?

            19              MR. MORALES:  Well, I d o have a question,

            20   but it's actually for Ms. Arias.  It's not about the

            21   reporting.

            22              MR. CHIU:  I can do it all.  More the

            23   presentation.

            24              MR. MORALES:  The prese ntation described the

            25   ability for folks under the new pr oposed MS4 to do
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             1   erosion control in a manner that w as in the best

             2   interest of, let's say, the waters hed or a broader area

             3   of our region as opposed to someth ing site-specific.

             4              My question was, how fa r away from where the

             5   development in the past, which wou ld have required

             6   something like that, can the, let' s say, the alternate

             7   work or the project be done?

             8              I know it almost sounds  like, I was telling

             9   one of my fellow board members, ou r version of Captain

            10   Craig kind of, but the devil is al ways in the details.

            11   But what I wouldn't want to see is  for the -- a lot of

            12   the or a particular area for examp le to say we don't

            13   want these catch basins, but we ca n do something over

            14   here in this other area where othe r folks are in

            15   fact --

            16              MR. CHIU:  So the way t he requirements are

            17   currently set up, it basically enc ourages that they do

            18   any projects within the same hydra ulic sub areas,

            19   fairly small watershed.  But no fu rther than the

            20   hydraulic unit that they are withi n.  So that would

            21   limit them to the watershed manage ment area.

            22              But the key component t here is that it

            23   provides the best water quality be nefit to the

            24   watershed.  So you know even thoug h they may say, you

            25   know, we think that we can get som ething over here,
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             1   cheaper, better, if it doesn't pro vides the best water

             2   quality benefit to the watershed a s the co-permittees

             3   within that watershed management a rea determine, then,

             4   you know, a project wouldn't be al lowed to do something

             5   like that.  But, again, We're tryi ng to, you know, kind

             6   of broaden the way we think about how we utilize our

             7   development planning and developme nt resources to best

             8   achieve water quality benefits.

             9              So the more we can do t hat, the more

            10   holistically and watershed scale t hinking, the better

            11   we will be off in the long run, I believe.

            12              CHAIRMAN DESTACHE:  Oka y.

            13              MR. CHIU:  Thank you.

            14              CHAIRMAN DESTACHE:  I t hink we'll move on to

            15   US EPA and words of wisdom we have  for us.

            16              MS. LIN:  Good morning,  Mr. Chair, members

            17   of the board.  My name is Cindy Li n and I'm US EPA's

            18   liaison for your board.  I'm here to speak on behalf of

            19   US EPA and our report for this reg ional and your permit

            20   and tentative order before you tod ay.

            21              First, I want to commen d your staff on their

            22   tireless effort to date working on  those permits with

            23   all the co-permittees both up in O range County and up

            24   in Riverside.  It's been very, ver y encouraging to see

            25   trying to work out the very many, many details that
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             1   we're going to hear more of.

             2              Also we support the dir ection of a regional

             3   permit where you are trying to col laborate with

             4   multiple co-permittees for one per mit so there is

             5   consistent language across the boa rd.

             6              In our view Regional Bo ard 9 is one of the

             7   few boards that's leading the effo rt in finding an

             8   effective and workable permit and we believe this

             9   permit is a reflection.  There's f lexibility, there's

            10   specificity, and also a still main tained clear numeric

            11   goal.  So there's a lot in this pe rmit to talk about,

            12   but I'm going to truncate my comme nts today and just

            13   focus on a few items of interest.

            14              Specifically I want to comment on a few

            15   sections in the permit that was up  for discussion and

            16   challenges that Christina had brou ght up.  Before I do

            17   that I want to mention that perhap s the most important

            18   message that the EPA can send toda y is that we believe

            19   that clear and measurable enforcem ent goals are

            20   necessary in a permit.

            21              Regarding the inclusion  of what we see in

            22   the current language that's clearl y in this tentative

            23   order, the language in Provision A  we strongly support

            24   that language.  EPA supports this language which is

            25   also a reflection that's been refl ected in your state
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             1   board adoption of Resolution 99-05  that Christina

             2   mentioned earlier.  The language a gain is clear,

             3   measurable.  It directly ensures w ater quality as a

             4   tactic, and we believe it is the b est and most

             5   appropriate interpretation of the Clean Water Act.  We

             6   also believe this language should remain as is and

             7   should not be modified.

             8              And I've mentioned this .  I've been to many

             9   of the workshops along with John K emmerer from our

            10   office and this language has come up, and we've

            11   repeatedly said that to the other stakeholders.

            12              The second part which h as to do with the

            13   inclusion of TMDLs.  This permit i ncludes all the TMDL

            14   waste allocations and the applicab le water quality

            15   objectives.  Specifically we suppo rt the language in

            16   keeping TMDL waste allocation or w ater quality based

            17   effluent allocation or the use of a BMP, or best

            18   management project base, approach is acceptable, but

            19   there must be documentation and de tails in record that

            20   the numeric value or target will b e achieved.  This is

            21   consistent with our guidance.  Doc umentation must

            22   demonstrate that the BMP-based app roach will be

            23   successful in achieving the waste allocation that's

            24   been included in the TMDLs that no w has been included

            25   in this tentative order.  Water qu ality based effluent
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             1   limitations is included in the per mit and is a great

             2   definition of a TMDL waste allocat ions.

             3              We believe that the doc umentation for these

             4   waste allocations must be incorpor ated into the permit

             5   and if there are any changes or so  we'll talk to your

             6   staff but we believe that the curr ent language is good

             7   effort in including some of that l anguage and includes

             8   the type of water quality based ef fluent limitations

             9   and their values we want to see.

            10              On the third issue of p riority development

            11   project structural BMP performance  requirements.  I

            12   just want to read this so that you 're familiar with it.

            13   I don't know that that specific la nguage was covered

            14   earlier.  In a section where it st ates, "The design

            15   capture volume is equivalent to on e of two, either the

            16   volume of storm water produced fro m a 24 hour 85th

            17   percentile storm water event or th e volume of storm

            18   water that would be retained on si te if the site is

            19   fully developed and naturally vege tated as determined

            20   using continuous simulation modeli ng techniques based

            21   on site-specific soil conditions a nd typically

            22   vegetative power.

            23              We support the first pa rt, which is that the

            24   volume of storm water produced fro m a 24 hour 85th

            25   percentile storm water event.  We do not recommend the
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             1   second part.  We do not recommend the second part of

             2   the design capture because we beli eve it is not clear,

             3   not easy to interpret and provides  a potential for

             4   confusion as to what the requireme nts are.  So this is

             5   not a hearing today to act on the resolution, but I

             6   just wanted you to know, because y ou'll probably hear

             7   more about it later and we'll prov ide more information

             8   to your staff, too.

             9              One of the last things I want to talk about

            10   is something that Mr. Morales brou ght up and I want to

            11   thank you for your comment on the alternative

            12   compliance, off-site compliance.  EPA supports your

            13   current tentative permit language stating that

            14   technical infusibility must be dem onstrated on site

            15   before going off site.

            16              When referring to the a lternative compliance

            17   option for off-site cases, we supp ort that permit's

            18   language.  Specifically that the c o-permittee must

            19   determine that implementation of a lternative compliance

            20   option will have a greater overall  water quality

            21   benefit for the watershed manageme nt area than those

            22   performance requirements defined m eeting the compliance

            23   of on site cases.

            24              We believe it's always best to try and treat

            25   on site first because that is wher e the modification of
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             1   the natural environment is impacte d, although off site

             2   treatment may be acceptable in spe cific certain cases.

             3   To meet on site requirement, this should not be viewed

             4   as equivalent.

             5              So we support your lang uage provided in the

             6   permit currently that provides for  greater overall

             7   water quality benefit.  And we see  this as a really

             8   clear and important inclusion in y our tentative

             9   language.  We are very encouraged to see that language

            10   and the distinction between the tw o.  So thank you, for

            11   your staff, for including that.

            12              Finally, we want to tha nk the opportunity to

            13   comment on this and to be able to be part of this

            14   effort.  And I want to remind as t his tentative permit

            15   moves forward to keep in mind that  the permit is a

            16   critical tool, not just a regulato ry tool, but a

            17   planning tool too, to define on ho w to meet water

            18   quality objectives and protection and the beneficial

            19   uses.  So we do support very speci fic detailed numeric

            20   language in your permit.

            21              Thank you.

            22              CHAIRMAN DESTACHE:  Oka y, any questions.

            23              I have a couple.  I'll ask the first

            24   question I was going to ask last b ecause it's more

            25   esoteric than anything else.
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             1              As far as hydromodifica tion goes and the

             2   fact that there are sites that are  developed that have

             3   soil types and conditions that pro vide sedimentation

             4   into stream beds, I think that iss ue is one of the

             5   issues that needs to be clarified specifically within

             6   the permit because if in fact for a hundred years that

             7   site was providing sediment to a s tream and then you

             8   remove that sediment to the stream  it's going to have

             9   an effect on the bio side of that stream.  Therefore I

            10   think that if we don't look at tha t in a planning

            11   document, in a planning situation,  we're going to get

            12   to a point where we're cutting off  all that, not -- and

            13   I don't want to use the word "intr usion" -- but the

            14   adding of minerals, resources to s tream beds to help

            15   the bio side of all streams that a re getting

            16   watershed -- water distributed int o.

            17              What's your feeling on that side of it?  And

            18   how would you look at a change to really reduce the

            19   effect on the land development sid e of it?

            20              I know that's a pretty broad question, but

            21   I'd like some kind of input on tha t.

            22              MS. LIN:  If I can unde rstand, you are

            23   asking what our position is on sit uations where the

            24   removal of sediment would not be b eneficial?

            25              CHAIRMAN DESTACHE:  Yes .
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             1              MS LIN:  Okay.  So I gu ess what our response

             2   would be is that we think it's cri tical to do your

             3   homework first, to evaluate what t he necessary

             4   requirements are to have a healthy  biological system,

             5   and to understand what those goals  are, and then to try

             6   to understand basically what the r equirements would be

             7   for trying to test technical feasi bility or

             8   unfeasibility on the site, and the n to make the various

             9   decisions that affect that.

            10              Which is why I think in  this permit it does

            11   have all of those different option s that you can go off

            12   of.  So I mean I think that's the new wave, and that is

            13   one way we're trying to incorporat e this flexibility

            14   language, more planning and more s pecificity.  So that

            15   covers every body's concerns, righ t?  I think for us we

            16   just want to make sure there's cla rity on what that

            17   means.  So I think that situation could come up, but if

            18   that's the case I think it's outli ned in the permit of

            19   how then you would try to move dow n the decision tree

            20   of what you would do.

            21              So if it's the case, fo r example, on site,

            22   that it would be less beneficial, for example, to

            23   remove additional sediment, that's  where you would have

            24   to try and make the case for a tec hnical unfeasibility

            25   on site and move off site, as an e xample.
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             1              CHAIRMAN DESTACHE:  Oka y.  Yeah.  And we'll

             2   push staff to think outside the bo x on that, because

             3   that really is a different way to think about how you

             4   approach storm water.

             5              The second question is if you could go back

             6   to a point in that you would like to see the watersheds

             7   get cleaned up to, how would you d epict what that date

             8   would be?  It's not an easy questi on, but I've been

             9   asked that.

            10              MR. ABARBANEL:  Is that  a hard question for

            11   you?

            12              MS. LIN:  It is a hard question and I've

            13   been asked that question before.  And in fact I would

            14   point to Los Penasquitos which is the very same

            15   question we have, which is do we g o back a hundred

            16   years, a thousand years, thirty ye ars.  And I would say

            17   it's very case-specific.  I would point to two

            18   examples.  The first example is EP A established a

            19   wetlands creek estuary.  In that s ituation, based on

            20   the information we had, we actuall y requested that we

            21   would go back 120 years.  Now, the re's a lot of details

            22   in that, but I'm just saying -- I' m making the case it

            23   very much depends on what our situ ation is and what our

            24   goal is.  In Los Penasquitos we we nt back to...1973?

            25              A VOICE:  '74.
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             1              MS. LIN:  '74.  So you can see that

             2   difference.  And I think part of I  think the overall

             3   consideration is, one, what should  we bring back our

             4   biological improvement to a point where it still

             5   maintains the beneficial protectio n of the uses, but

             6   also that is a practicable given d evelopment.  So those

             7   are the things that I actually con sidered in both cases

             8   but we got different answers.  So it's never just we

             9   always have to go back 500 years.

            10              CHAIRMAN DESTACHE:  I a ppreciate your answer

            11   because it is a hard question.  It 's a question that

            12   everyone should be asking themselv es when they're

            13   looking at the planning side of it , and maybe the first

            14   question you asked:  At what point  do we go back to,

            15   and why?

            16              There are streams that I've heard that

            17   they're talking about going back 5 00 years, but the

            18   sources of those have never been i mpacted.  But it is a

            19   question that you should be asked up front.  It allows

            20   for the quality planning of waters heds in a time frame

            21   that's achievable.

            22              I mean, if we make it u nachievable we're

            23   going to break our pick on it and that's not the right

            24   answer.  So thank you very much.

            25              MS. LIN:  You're welcom e.
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             1              CHAIRMAN DESTACHE:  I t hink we're going to

             2   take a five-minute break because I  think probably

             3   everybody needs it.

             4              (A recess is taken.)

             5              CHAIRMAN DESTACHE:  Oka y, we are going to

             6   move on to the county of San Diego , Orange County, and

             7   Riverside counties combined propos al -- or

             8   presentations.  And you're on.

             9              MR. PADRES:  Thank you,  Mr. Chairman and

            10   members of the board, and good mor ning.  My name is

            11   Claudio Padres.  I'm with the Rive rside County Flood

            12   Control and Water Conservation Dis trict.  And like I

            13   mentioned before, I'm just the fir st of what will be

            14   several speakers from the three co unties.  We'll

            15   generally go in the order of River side county and

            16   San Diego county and then Orange C ounty.

            17              So, little bit about us , Riverside County

            18   Flood Control.  We are the princip al permittee on three

            19   separate phase one NPDES MS4 permi ts and because of

            20   that we have actually considerable  experience with what

            21   it takes to focus on outcomes and really what programs

            22   work and which ones don't.  So whi le we still have some

            23   concern with the regional permitti ng approach, the main

            24   gist of my presentation, at least,  is going to be on

            25   the concept of focusing on outcome s and how to do that.
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             1   So in the last 20-plus years we've  been regulated by

             2   activity-based permit or action-ba sed permits as was

             3   presented by staff.

             4              And while we have made progress, these

             5   permits haven't always allowed us to direct our

             6   resources on the strategies that w e know will be most

             7   effective at addressing the unique  issues in each of

             8   our watersheds.  So we agreed that  outcome-based

             9   permits are really the evolutionar y next step.  we

            10   agree on that point.  And my comme nts are going to be

            11   focused on how to make sure the pe rmits actually

            12   accomplish that.  And based on the  permits that were

            13   made in staff's presentation I wou ld say that I agree

            14   with the majority of what they're saying so really what

            15   it comes down to is to make sure t hat the permits fully

            16   follows through with that vision.

            17              And the shift that we'r e talking about

            18   towards outcome-based permitting i s really not an easy

            19   one, nor is it likely that it can be achieved fairly

            20   quickly.  It's such a big change t hat we need to take

            21   it slow, methodical and really thi nk about the

            22   potential unintended consequences of what we're doing

            23   like we talked about self-conserva tion as well, and

            24   make sure we do it right.

            25              So I really commend the  permit writing team,
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             1   just to mention the ones I'm aware  of, Wayne and

             2   Christine, Laurie and Eric and I'm  sure there may be

             3   others, for really taking those im portant first steps.

             4              Before we get into the specifics of the

             5   permit, though, I think we're will ing to start with

             6   fundamental one point.  We can tal k all day about how

             7   to improve the permit itself and w e likely will with

             8   the crowd we've got here.  But if the current

             9   deficiencies in the basin plan, th e receiving waters

            10   limitation language, and the TMDLS  aren't addressed by

            11   the board concurrently, then the o utcomes we're

            12   targeting may not be appropriate o r achievable.  And

            13   then any permit that's based on th e achievement of

            14   those outcomes is destined to fail .

            15              So I think while that's  not going to be the

            16   focus of at least my presentation,  I think we can't

            17   lose sight of that key point that we have to make sure

            18   the outcomes we're targeting are r ealistic.

            19              Another point on that s ame -- I'm going to

            20   go back a slide -- another point I  also don't want to

            21   miss is that we need to make sure that the burden of

            22   attaining those receiving water ou tcomes is not solely

            23   placed on the MS4 permittees.  As the board well knows,

            24   there is multiple permitting progr ams out there from

            25   industrial to construction to ag w aivers and all of
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             1   these parties have a stake or a ro le in addressing and

             2   attaining those desired outcomes.  So one concern that

             3   we have is that we want to watch f or what I have seen

             4   in the permit is an undue placemen t of that entire

             5   burden on just the MS4 groups.  An d I'm not going to

             6   downplay that we play a significan t role in that, but

             7   we aren't the only one.

             8              So board staff presente d back in April and

             9   even in today's presentation a the me all long that they

            10   believe, and we agree with, are ne cessary to focus on

            11   achieving outcomes.  So I'm going to start by

            12   identifying some common problems t hat we've seen in

            13   past permits that can stand in the  way of a permittee

            14   being able to be strategic, adapti ve and synergistic

            15   and in turn prevent us from focusi ng our resources on

            16   attaining those outcomes.

            17              The first problem is th at the continual

            18   layering on of more and more requi rements of each

            19   permit site, simple because they t hink it's a good idea

            20   and in some cases they are or beca use of a

            21   misperception that simply by doing  more we're more

            22   likely to achieve our outcomes.

            23              And we all know that pe rpetually trying to

            24   do more is unnecessary and unsusta inable, but yet that

            25   trend has been spiraling out of co ntrol.  And further,
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             1   each of our programs already inves t multiple millions

             2   of dollars each year and our progr ams have gained over

             3   20 years of experience with boots on the ground and

             4   have a good experience with the pr ograms in our

             5   specific watersheds and the issues  in those watersheds.

             6   So we have a good understanding of  what works and what

             7   doesn't.

             8              And good things have be en done.  For

             9   example, in Riverside county we've  successfully worked

            10   with California Department of Pest icide and Regulation

            11   to how we relabel pesticides which  we label pesticides

            12   that we have seen to be causing to xicity in our

            13   watersheds.  So that's a recent de velopment, we've been

            14   able to pull through and get those  relabeled to protect

            15   water quality.  And further deploy ment of low impact

            16   development we've researched LID i nstallations across

            17   the nation and developed an innova tive LID BMP design

            18   manual and a two and a half millio n dollar LID testing

            19   and demonstrating facility to actu ally show and

            20   demonstrate and quantify the benef its of those specific

            21   BMPs that are in our manual.

            22              We're also working coll aboratively with San

            23   Diego county on efforts to identif y proper management

            24   of nutrients in the Santa Margarit a/Laguna estuary, and

            25   that's an ongoing project.

                                                                      59
 



             1              So the key is not simpl y doing more.  The

             2   key is having a permit that allows  us to implement

             3   focus and smarter programs that pr ioritizes the

             4   strategies that will best achieve the desired outcomes

             5   in our watersheds.

             6              Second.  We need to avo id prescriptive one

             7   size fits all approaches.  And we did hear this from

             8   staff, although you'll see later i n my conversation,

             9   there are still elements of the pe rmit that do this.

            10              And that approach, that  one size fits all,

            11   is clearly the opposite of a favor ite outcome-based

            12   approach.  For example, if we're r equired to implement

            13   advanced programs to target sedime nt in a watershed

            14   that isn't impaired or doesn't see  problems with

            15   sediment then every dollar we're p utting into that is

            16   clearly diverting money staff time  and resources that

            17   may be focusing on resources that may be of more

            18   relevance to that watershed.  So u ltimately what we

            19   need is a permit that allows us to  redirect and focus

            20   our citizens' existing resources i n a way that is more

            21   strategic and adaptive to the issu es in each watershed.

            22              So with those potential  pitfalls in mind,

            23   let's take a look at the permit.

            24              The water quality impro vement plan that was

            25   described to you, while it's not p erfect, we will
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             1   likely have comments on that, it d oes do a good jobn of

             2   focusing on outcomes and incorpora tes the concepts of

             3   being strategic and adaptive and s ynergistic.

             4              But despite the fact th at this planning

             5   document identifies those, the imp lementation

             6   documents, the JURMP and the monit oring program

             7   requirements, don't fully allow us  to focus on those

             8   strategies.  So instead of being a  shift from an

             9   activity-focused permit to an outc ome-focused permit,

            10   what we're seeing is a permit that  requires both.  As I

            11   discussed, activity based permits and outcome based

            12   permits really aren't compatible a nd activity prevents

            13   us from being able to focus on out comes.

            14              So the first thing we n eed to do moving

            15   forward is to work with your staff  to review the draft

            16   permit for any requirements that a s been drafted now

            17   currently prevent us from being fu lly strategic or

            18   adaptive or synergistic because ot herwise all this talk

            19   about focusing on outcomes will ne ver become a reality

            20   because our resources will continu e to be split between

            21   what we know needs to be done and what the permit

            22   require us to do.

            23              The next four slides ar e going to comprise

            24   some specific examples that I've i dentified from the

            25   permit that needs some work.  And additional issues are
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             1   going to be brought up by subseque nt speakers as well.

             2   And ultimately what I think we're going to be looking

             3   for is the board to direct staff t o continue to work

             4   with permittees and other stakehol ders as well to

             5   resolve these issues.

             6              The first one I want to  discuss is the

             7   receiving water limitations which certainly got some

             8   attention already in their earlier  presentations.  But

             9   in light of the Ninth Circuit cour t decision which

            10   you're possibly aware of which imp lies that this

            11   language requires strict complianc e with water quality

            12   standards, the key point that need s to be known is that

            13   that requirement simply cannot be complied with.

            14              It is absolutely impera tive that the

            15   language be fixed because if it is n't, every other

            16   provision of this permit can becom e irrelevant.  We

            17   won't be able to focus on outcomes .  We won't be able

            18   to focus on the strategies we've d eveloped or adapt

            19   those strategies, nor will we be a ble to be

            20   synergistic, because all of those efforts and all those

            21   resources can end up redirected to  costly litigation

            22   and lawyer's fees because there is  nothing a permittee

            23   can do to ensure their compliance with that language.

            24   It is effectively out of our hands .  There are things

            25   that we can do, but we can't ensur e our own compliance.
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             1              It is effectively a pro vision that

             2   guarantees noncompliance from day one.  And there is no

             3   reason it has to be written that w ay.  There is

             4   discretion on this issue.

             5              So I would strongly sup port and encourage

             6   the board to participate in effort s at the state level,

             7   there's that workshop that is goin g into schedule for

             8   next Tuesday, on the 20th, to deve lop receiving water

             9   limitations language that can be c omplied with.

            10              Regardless, however, of  what comes out of

            11   that state board workshop, I belie ve it is the

            12   responsibility of this regional bo ard to not adopt

            13   permits that include language that  cannot be complied

            14   with the presumption that it may b e addressed in the

            15   future through potentially a reope ner.

            16              Other regional boards i ncluding the L.A.

            17   board, have addressed -- have take n steps to address

            18   this.  I can't comment on whether it's enough, but

            19   there is movement in other regiona l boards as well to

            20   try to address this issue and prov ide language that can

            21   be complied with.  Doesn't mean it 's easy, but it needs

            22   to be able to be complied with.

            23              The second issue I want ed to bring up is

            24   some low impact development, sizin g and hierarchy

            25   changes that we're seeing in the p ermit.  The LID
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             1   requirements have been actually si gnificantly rewritten

             2   in this permit.  And I believe I s aw in the fact sheet

             3   where staff may have described tha t these aren't

             4   significant that they're generally  compliant or

             5   consistent with the recent Orange County and Riverside

             6   county permits that were adopted, but that's simply the

             7   no the case.  In fact, under those  requirements as

             8   written, low impact development BM Ps will be two to

             9   three times larger than under the permits that you've

            10   just adopted in 2009 and 2010.  It  will require a

            11   complete rewrite of our standard s torm water mitigation

            12   plans; basically the plans for dev elopment projects to

            13   meet the standards.

            14              We would have to comple tely rewrite those

            15   documents that we've just recently  prepared.  And,

            16   getting closer to home, it effecti vely throws out our

            17   two and a half million dollar inve stment our citizens

            18   have made in that low impact devel opment and testing

            19   facility because no longer are tho se BMPs the way they

            20   were designed and the way they wer e sized and the way

            21   we're testing them are no longer s ufficient.  The BMPs

            22   in this permit will be a different  animal than what

            23   we've been working on and we've be en working towards

            24   all along, and I believe that is u nnecessarily so.

            25              The next issue which ha s already gotten some
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             1   discussion is hydromodificaiton.  I think there are

             2   going to be more speakers after me  that are going to

             3   address this issue, but I do want to highlight a few

             4   points from Riverside county's per spective and from the

             5   issue of the flood control distric t.

             6              thep roblem is that tho se requirem3ents as

             7   drafted established unjustifiable standards that

             8   presume that our receiving waters will all be restored

             9   to their natural state.

            10              But the reality is that  many streams are

            11   managed by flood control districts  in cities to provide

            12   necessary protection to our reside nts for their life

            13   and property in areas that would h ave otherwise been

            14   subject to flooding.  These system s are by design not

            15   susceptible to hydromodificaiton, yet the tentative

            16   order nevertheless, kind of on the  one size fits all

            17   approach, requires all priority de velopment projects

            18   tributary to those developments ar e extremely costly to

            19   mitigation.

            20              How big these BMPs can be, in many cases

            21   cost prohibitively so, such projec ts would be

            22   mitigating for impacts that in som e cases are likely

            23   never to exist because the reality  is the value of the

            24   developments protected by the thos e existing facilities

            25   that are managed by the flood cont rol districts both in
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             1   terms of real property value and e conomic value and

             2   jobs for our citizens would preclu de turning back the

             3   clock on those systems.  We're not  saying it can never

             4   be done, but we can't move forward  with the presumption

             5   that it can never be done and desi gn one size fits all

             6   requirements that expect that.

             7              The solution may be sim ple, though.  We've

             8   all been talking about focus on ou tcomes and if we

             9   apply that to hydromodificaiton, t hat will help address

            10   this.

            11              The tentative order sho uld use the water

            12   quality improvement plan as the to ol to identify what

            13   is the proper management scenario for each of our

            14   streams, whether it's susceptible,  whether it's not

            15   susceptible to hydromodificaiton.  And based on that

            16   what is the right control measures  to require

            17   development projects to do.  I don 't believe we should

            18   be predefining that in a permit wh en we don't have all

            19   of that information.  The water qu ality improvement

            20   plan, through that process, we wil l have that

            21   information.

            22              Further, we generally s upport actions to

            23   restore streams and restore benefi cial uses in streams

            24   where it makes sense.  But again t he permit shouldn't

            25   presuppose that that can and will always happen until
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             1   there are real and viable plans th at can make that

             2   happen, because we all know that t here are multiple

             3   agencies that are involved in that  process.  If you're

             4   going to affect a stream, it's not  just between us and

             5   the regional board.  It's between us and Fish and Game

             6   and Army Corps and a myriad of oth er requirements that

             7   are put in place and in some cases  will never be done

             8   so.

             9              The last issue I'm goin g to bring up before

            10   I hand it off to some of my collea gues is the

            11   monitoring requirements.

            12              It's true that many imp rovements have been

            13   made in the tentative order compar ed to where we

            14   started.  And that is largely in r esponse to proposals

            15   that were put forth by San Diego c ounty permittees to

            16   your staff, and we appreciate thos e improvements.

            17   However, it's important to recogni ze that where staff's

            18   starting point was when we're talk ing about how it has

            19   improved.  The monitoring program using their adapting

            20   language I heard in one of their f ocus meetings was

            21   originally drafted to include lite rally everything

            22   staff felt was allowable under the  law.  So while the

            23   current draft certainly is better,  it still needs more

            24   work to be done to make sure our m onitoring doesn't

            25   become its own roadbloack  to our ability to focus
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             1   resources on outcomes.

             2              As an example of an are a that I believe is

             3   costly and unnecessary, even the s mallest of cities

             4   will be required as written in the  permit to inspect 80

             5   percent of their outfalls twice a year during dry

             6   weather.  And anytime there's evid ence of dry weather

             7   flows, even just a puddle, as curr ently drafted a full

             8   source identification will be requ ired.  And that

             9   includes anything from just tracki ng to the source but

            10   including enforcement and resoluti on of that, source of

            11   that dry weather puddle.  And thos e source studies can

            12   take weeks or months.  That's not a small undertaking.

            13   That can take a significant portio n of a staff person's

            14   time to address.  Just based on so me calculations that

            15   can easily take for a small city t wo and a half full

            16   time year around staff just for th at one permittee and

            17   just for that one line of the perm it.  That's not

            18   including all the other requiremen ts we have to comply

            19   with.

            20              We also heard earlier a s part of this slide

            21   the assessment requirements and th e need to assess.

            22   And we agree there is a need to as sess, but we also can

            23   dump a lot of money in assessment and we need to make

            24   sure we're doing assessments that are scientifically

            25   justified and with tools that are readily available.
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             1   For example in the permit the asse ssment requirements

             2   that the things or answers -- the questions that we're

             3   being asked to answer, excuse me, would require

             4   extensive pollutant models to be d eveloped for a myriad

             5   of pollutants.  This isn't just li ke one pollutant that

             6   we have like for a TMDL.  For basi cally every pollutant

             7   that you might see in that watersh ed you would have a

             8   pollutant model for that.  That is  extremely and highly

             9   detailed and extremely expensive.  I tried to et you an

            10   estimate before for today's meetin g but unfortunately i

            11   didn't have time to do that.  They  are very expensive.

            12              So really the assessmen t requirements need

            13   to be better vetted to make sure t hat the assessments

            14   we're being asked to do are at lev els that are

            15   justified and balanced in terms of  utilizing resources

            16   that we have already available to do them.

            17              So at the end of at lea st my portion of this

            18   presentation my main request to th e board, to the

            19   extent that I can do this because I know you're not

            20   taking action today, is to direct staff to continue to

            21   meet with the permittees to discus s and resolve these

            22   issues.  There weren't more discus sion and they're not

            23   well suited for comments.  these a re tings that we

            24   really need toa hve a back and for th on to resolve.

            25              So I appreciate your ti me.  I'd be happy to
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             1   answer any questions.  And if ther e aren't any, I'm

             2   happy to hand it to the next speak er.

             3              CHAIRMAN DESTACHE:  We will continue until

             4   twelve o'clock.

             5              MS. RAMOS:  Good mornin g, Chairman, board

             6   members.  My name's Patricia Ramos .  I am here from

             7   Riverside County Transportation De partment.  I'm the

             8   deputy director for the Transporta tion Department.  And

             9   I'm here today to talk to you spec ifically about Public

            10   Works road projects and the redeve opment of existing

            11   public roads in southwest Riversid e county.

            12              The Riverside County Tr ansportation

            13   Department is responsible for the maintenance and

            14   safety of several thousands of mil es of road within

            15   Riverside county.  Our obligation is to the traveling

            16   public to provide safe, efficient and reliable roads to

            17   travel on.  Our motive is not prof it driven but as

            18   public servants we strive to maint ain and improve as

            19   many roads as possible within our budget each year.

            20   Each year we prioritize our improv ement plan with

            21   safety projects being our top prio rity.  The primary

            22   source of our revenue comes from g as tax or sales tax

            23   which is never really been enough and over these past

            24   several years have gotten even wor se.

            25              We take advantage of fe deral and state
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             1   safety grants as often as we can h owever these come

             2   with funding limits and time conbs traits.  When we talk

             3   about redeveopment of a public roa d, yr definition is

             4   the widening of a shoulder, the ad dition of a turn

             5   lane, the improvements of an inter section and the

             6   correction of a sharp curve in the  road or a severe dip

             7   in the road.  These projects make corrections to roads

             8   that were built when Riverside cou nty was a rural

             9   community and when repeat drivers traveled these roads.

            10              Today we have several h undreds of thousands

            11   of residents in southwest Riversid e county and many of

            12   these rural roads see more daily t raffic than ever

            13   imagined which is why additional r oad right of way was

            14   never preserved when these roads w ere built.   today

            15   when we develop new road projects we consider future

            16   development we purchase adequate r oad right of way for

            17   for future expansion.  We purchase  mitigation land to

            18   offset environmental impacts and w e incorporate water

            19   quality features.

            20              The county strives to b e good stewards to

            21   the environment by protecting wate r quality and we

            22   believe that we have come up with an approach that can

            23   satisfy both the needs of the tran sportation

            24   department, the public, and the Sa n Diego Regional

            25   Water Board.  Two years ago the co unty worked closely
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             1   with the Santa Ana Regional Board to develop guidance

             2   specifically for Public Works road s projects.  This

             3   guidance approved last month is su bstantially similar

             4   to the guidance being developed in  Orange County and

             5   the guidance being considered by L os Angeles county for

             6   road projects.  This guidance is d eveloped around the

             7   Green Streets concepts and are the  guiding principles

             8   that the county will develop all p rojects with.  It

             9   provides a rigorous series of feas ibility tests to

            10   ensure that all projects incorpora te water quality BMPs

            11   and address hydromods to the maxim um extent practical.

            12   By using this plan as a means to f ully comply with the

            13   permit, the public is able to rely  on us to provide a

            14   safe road to travel on.  Where we' re able to get these

            15   projects out to the public in a ti mely manner.  We're

            16   able to take advantage of grant fu nding by meeting

            17   deadlines.  The county reduces lia bility exposure due

            18   to dangerous road conditions and w ater quality is

            19   addressed to the maximum extent pr actical at each

            20   specific project site.

            21              Recently the county com pleted the

            22   construction of a roundabout in th e Temecula area and

            23   Rancho California Road.  The scope  of this projct was

            24   to improve an existing intersectio n deficiency.

            25   Several thousands of cars travel t his road each day as
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             1   they tour the many wineries in thi s area.  The road has

             2   multiple intersections and several  are in need of

             3   traffic control devices to slow th e traffic down to the

             4   area to improve safety and provide  an opportunity for

             5   residents and tourists in the area  to cross Rancho

             6   California Road or merge onto the road.  A traffic

             7   signal would have been the appropr iate solution in an

             8   urban setting.  However, in this t ranquil rural

             9   environment, a roundabout was the appropriate traffic

            10   control.

            11              This project costs $800 ,000 to build, but

            12   the total project costs doubled to  $1.6 million to

            13   purchase land and construct a basi n to treat 100

            14   percent of the runoff from the sit e.  We are now unable

            15   to build the remaining need of rou ndabouts due to a

            16   shortfall.

            17              We believe a balanced a pproach that

            18   addresses quality to the NEP for t he project while

            19   still allowing the department to m eet its mission to

            20   protect public safety is necessary .  Not only is the

            21   current approach problematic becau se of the cost, but

            22   also because of the context sensit ivity of the

            23   surrounding community.  Although t he basin performs its

            24   function, it is not complementary to the surrounding

            25   environment.  This area has rollin g hills, balanced
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             1   landscape of vineyards, beautiful wineries, and most

             2   recently a nicely landscaped round about and a

             3   sliver-sized basin that was requir ed to fully meet

             4   water falling and hydromod is a ey esore.

             5              The public looks to us as both the county

             6   and the water board to as public s ervants to ensure

             7   that funds are spent to not only p rotect the

             8   environment, but the public as wel l.  I urge you to

             9   reconsider your decision to elimin ate the option in

            10   this new MS4 permit for the co-per mittees to implement

            11   an NEP approach or Public Works Tr ansportation

            12   projections that meet the intent o f the US EPA Green

            13   Streets guidance.

            14              These projects are very  different from all

            15   other nonroad redevelopment projec ts, and we urge you

            16   to reconsider and allow for the de velopment of guidance

            17   that addresses these unique needs.

            18              We look forward to the opportunity to work

            19   hand in hand with board staff to d evelop guidance that

            20   is fair, reasonable, equitable, an d compliant through a

            21   global approach in lieu of the typ ical project by

            22   project WQMP approach.

            23              Thank you.

            24              CHAIRMAN DESTACHE:  I t hink that's going to

            25   be a pretty good place to break, b ecause we're going to
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             1   come back at one o'clock for elect ed officials.

             2   Hopefully we can get through them in a -- we have a

             3   closed session during lunch that w e will be discussing

             4   Items 11(a), (c), (d), and (f)

             5              So at this point, we wi ll resume at about

             6   five to 1:00 and let the elected o fficials get the

             7   queue and get them running through  as fast as we can.

             8              (Luncheon recess taken:  11:55 p.m.)

             9              A VOICE:  Good afternoo n.  I was here this

            10   morning and I enjoyed the pesentat ion.

            11              I am here at the direct ion of the entire

            12   board of supervisors, bar none.  A nd the county of San

            13   Diego has a strong, clean water re cord and we support

            14   each and all goals of your program .

            15              We collaborate and we c ooperate consistently

            16   throughout the region with the pub lic and the private

            17   sector to address clean water in a  coordinated fashion.

            18   The county has been subject to a m unicipal storm water

            19   permit for 20 years.  They've deve loped a comprenehsive

            20   and vigorous storm water program t hat has made

            21   remarkable progress.  Each water t he county of San

            22   Diego spends over $35 million on s torm water

            23   programming.  This regional collab oration has achieved

            24   real results, and our beaches toda y are cleaner than at

            25   any time in my memory.
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             1              Reasonable compliance s tandards are needed

             2   for clean water.  We brought forwa rd at the September

             3   26th County Board Supervisors meet ing a call to action

             4   to protect the environment while c ontrolling the

             5   mounting costs for increasing wate r quality regulations

             6   on local government, on business, and on industry, and

             7   we're concerned about the stifling  effect on our

             8   economic growth.  Last April the S an Diego Regional

             9   Quality Water Control Board incorp orated new

            10   requirements that are a financial threat to our region.

            11   While we did not object to all of the requirements, we

            12   are strongly opposed to the TMDL s tandards.

            13              The new rule will requi re the county and 21

            14   other agencies in our region to co mply with the total

            15   maximum daily loads of bacteria.  And you do have

            16   discretion.  I want to make that p oint.  We're going to

            17   hear a lot more about that later a s other presenters

            18   come up here.  You do have discret ion.  I also want to

            19   present to you the letter that is signed by 19 of the

            20   21 local agencies.  I'll leave thi s, Mr. Chairman, with

            21   you.

            22              More scientific studies  must be conducted on

            23   the TMDL to effectively analyze al l sorts of bacteria

            24   and establish limits that are reas onable and effective.

            25   The bacteria TMDL requires that we  return to pristine
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             1   conditions before the more than 3 million residents who

             2   make San Diego county their home.

             3              The second thing I'm go ing to leave with you

             4   is an aerial of the area that the watershed at the Leo

             5   Carrillo Beach that we're using as  the standard.

             6   There's very little development in  this watershed

             7   that's being used as an example of  what we're trying to

             8   achieve.  I've spent most of my li fe working on clean

             9   air.  Had we taken such a standard  I can tell you there

            10   would have been no program.  If we  just said we're

            11   going to get back to prehistoric c onditions, in effect,

            12   and that's going to be our standar d, we are going to

            13   pull something out like that and m ake it the standard.

            14              You can see from these,  you can Google it

            15   if you haven't, you'll see that th ere is clearly very,

            16   very limited development in that w atershed.  Very

            17   different from San Diego.  Accordi ng to the county's

            18   technical experts, studies show th at the current

            19   technology is not capable of remov ing bacteria to the

            20   levels that would meet water quali ty standards during

            21   rain events.

            22              Doing so requires local  jurisdictions to

            23   mitigate for bacteria that is caus ed both by man and

            24   caused naturally by birds, wildlif e and other

            25   environmental sources.  Without al lowing us to
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             1   differentiate between manmade and naturally occurring

             2   bacteria, the county will find its elf on hugely

             3   expensive and a nearly impossible regulatory journey.

             4   And we can't be throwing limited p ublic funds at

             5   intangible targets.

             6              For example, when we do  air quality, we go

             7   after the precise sources, like ca rs and factories.

             8              For many years I've bee n involved, as I

             9   mentioned to you, I'm a member of the California Air

            10   Resources Board.  I know what crit icism is and I've

            11   been there.  But I can also rememb er back not too many

            12   years ago when we were regulating two-stroke jet ski

            13   engines, and what we found is a lo t of the pollution

            14   was going into the water.  But we have the regulatory

            15   authority to do something with the  manufacturers that

            16   the water boards didn't have, and we did that.  We did

            17   exactly that.  And I have a couple  of yellow ducks in

            18   my office of one of the experiment s to show what a

            19   two-stroke engine did versus a fou r-stroke engine.  And

            20   we helped clean indirectly, not di rectly, but helped

            21   clean up air quality.  We have too ls in our disposal

            22   that maybe don't have to go back t o the source and make

            23   the changes there.  Not after it g ets into the water.

            24   Avoid getting it into the water to  begin with.

            25              Well, we need same type  of point of
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             1   pollution standards here so we can  directly identify

             2   the parking lots, the businesses, and the other sources

             3   of pollution that we need to addre ss.  The standards

             4   and the mandates by the Regional Q uality Water Control

             5   Board are setting us up for failur e.  These new

             6   requirements have the potential to  cost our region

             7   billions of dollars over the next 18 years, and the

             8   regulated parties may never meet t he compliance

             9   standards.  Unfortunately, these u nsubstantiated

            10   requirements will ultimately affec t local taxpayers who

            11   will pay for increasing compliance  costs either

            12   directly or through diminished pub lic services.  The

            13   county show the total cost of the program is expected

            14   to be between 16 and $31 million p er year.

            15              For perspective's sake,  we recently broke

            16   ground on something that I'm very proud of, a new water

            17   front park.  And it's something th at's going to be here

            18   for generations.  Under this new r egulation, county

            19   taxpayers will be funding the equi valent of a new water

            20   front park in the next 18 months a nd never achieve the

            21   related clean water goal.  As you can see, this new

            22   regulation from the San Diego Coun ty Water Quality

            23   Board is threatening our region in  what I feel is our

            24   quality of life.

            25              The permit also require s what would make it
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             1   significantly, significantly more difficult for

             2   development to move forward in thi s county by requiring

             3   the new and the redevelopment proj ects return to site

             4   hydrology to predevelopment condit ions as opposed to

             5   preexisting project conditions.  T his is the current

             6   requirement, to return to the pree xisting project

             7   conditions.

             8              Returns urban in-fill p rojects that existed

             9   under natural preurban conditions are going to present

            10   a significant challenge, especiall y to redevelopment

            11   which is generally considered an e nvironmentally

            12   friendly mode of development.  I'm  thinking again of

            13   our waterfront park, what we would  have to do where we

            14   took out enormous parking lots to put in a park and the

            15   rules we would come under had this  been in place as we

            16   start to redevelop this property.  Just start to

            17   imagine that and keep that as an e xample.  The benefits

            18   of putting in a park it seems to m e are clear, but the

            19   challenges this would have propose d to us would have

            20   been enormous.  Let's work togethe r to stop this

            21   unsubstantiated attack on our taxp ayers, on our economy

            22   and on our environmental goals.

            23              We should table the wet  weather portion of

            24   the bacteria TMDL because its comp liance targets are

            25   not reasonable or attainable based  on technology.  And
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             1   we should suspend the dry water po rtion until adequate

             2   scientific information is availabl e to reevaluate the

             3   numeric standards and accurately q uantify inputs from

             4   natural sources.

             5              We need to work collabo ratively with the

             6   local agencies to draft permit lan guage to ensure that

             7   the water quality language are rea sonable,

             8   cost-effective and scientifically based.  I'm stressing

             9   that.  That's the basis of which w e've made incredible

            10   progress on the air quality in San  Diego and throughout

            11   California.  We stand by it.  We w ant to work with you.

            12   We do share the goals of cleaning up the water but the

            13   methodology here we think is flawe d.

            14              With that, if I can app roach you and leave

            15   you these documents, the letter an d the aerial that

            16   shows you the beach.

            17              CHAIRMAN DESTACHE:  Tha nk you.  Next we'll

            18   go to Supervisor Slater, Slater Pr ice.

            19              MS. PRICE:  Thank you v ery much,

            20   Mr. Chairman.

            21              Good afternoon.  I'm Pa m Slater Price,

            22   District 3 County Supervisor for t he county of San

            23   Diego.  And as my colleague said, we are committed at

            24   the county for clean water.  Perso nally many of you who

            25   know me know that my entire career  has been focused on
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             1   environmental protection and enhan cement.  And I've

             2   been very proud to be the recipien t of numerous awards

             3   including the Water Woman award fr om Surfrider

             4   Foundation.  So I'm here to commen d you for everything

             5   that you do and say that I strongl y support what you do

             6   and what your efforts are.

             7              That being said, I have  to say that we have

             8   to look at what can be done as opp osed to what ideally

             9   might be done.  And we have to mak e consideration for

            10   this kind of regulation as being t he art of the

            11   possible because we all do want to  cooperate.  I will

            12   tell you that we want clean water.   Our constituents

            13   demand clean water.  Our constitue nts, regardless of

            14   their party or other affiliation, want to have clean

            15   water in the seas.  They want clea n and available water

            16   to drink.  And this crosses all th e other boundary

            17   lines.  So with that in mind, I'm here to plead a

            18   little bit with you to say that we  would like to work

            19   with you.  We would like to work w ith you to come up

            20   with a plan that will achieve the goals that we see

            21   before us that will do so in a way  that doesn't cripple

            22   our attempts and cripple governmen t, because sometimes

            23   if the bar is too high or if the b ar is set in such a

            24   way that we cannot possibly attain  the result, there's

            25   a growing level of frustration tha t occurs not only
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             1   with the elected officials but wit h the county staff

             2   members and other cities, the othe r agencies that

             3   participate with us in this permit .

             4              I think it's safe to sa y that all of our

             5   co-permittees have the same goal.  We all want the same

             6   clean water.  We all want to work with you in the

             7   cooperative fashion.  And we suppo rt the goals.

             8              That being said, we kno w that we've improved

             9   water quality in the past.  We wou ld constantly get bad

            10   report cards from Heal the Bay and  other organizations

            11   like that.  In the past few years,  we've been getting

            12   90 percent and A-plus ratings at m ost of our beaches.

            13   So that says a lot to me because, as Supervisor Roberts

            14   said, there are many things out of  our control that

            15   happen upstream that we really can 't control.  And they

            16   happen as a rsult of wildlife, of other people upstream

            17   dumping things in that we can't co ntrol.  It's nonpoint

            18   source pollution.  We don't know w here it comes from.

            19   And so we want to reduce that bact eria in the water.

            20   We want to see the water be pristi ne.  Ideally I'd love

            21   to have water like we had a millen nium ago.  You know,

            22   I'd love to see that happen.  But I don't see how we

            23   can do that unless we make it poss ible and make it so

            24   we can cooperate to achieve the go als that we all have.

            25              I commend you for takin g this on.  I mean,

                                                                      83
 



             1   this is something that doesn't win  you any popularity

             2   contests, but it's something that needs to be

             3   addressed.

             4              And I think we need to address the number

             5   one concern that we have.  The num ber one concern is

             6   the biggest unsubstantiated cost d river in the permit

             7   which is the bacteria TMDL.  The c ost estimates to take

             8   action in the six watersheds that the county shares

             9   jurisdiction is estimated to be 2. 2 to $4.2 billion

            10   over the 20-year compliance time f rame.

            11              And we believe that mor e scientific studies

            12   are needed to ensure that the bact eria TMDL is

            13   effectively analyzed all sources o f bacteria in

            14   establishing limits that are reaso nable and effective,

            15   things that we can actually do.

            16              Current studies show th at with current

            17   technology we're not capable of re moving bacteria to

            18   levels that would meet water quali ty study standards

            19   during rain events.

            20              The draft permit also i ncludes receiving

            21   water limitation language that we now know

            22   unnecessarily exposes local govern ment to third-party

            23   litigation.  I've seen it, recentl y, action taken

            24   against L.A. County by NRDC.  And by the way, I'm a

            25   strong supporter of NRDC.  I think  they do great work.
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             1   But what we don't want to do is we  don't want to have

             2   government/public agencies that ar e supported by

             3   taxpayers and there's limited fund s, and there will

             4   continue to be limited funds in th e future, for all of

             5   our needs to see them subjected to  lawsuits that really

             6   even I don't think are intended by  the legislation.

             7              I think the legislation  goes in one

             8   direction and leaves some loophole s that unfortunately

             9   lawsuits can be initiated against the agency and costs

            10   a lot of money.  And those monies are taken out to

            11   defray the cost of defending and t hen paying for the

            12   lawsuits are monies that are taken  directly out of

            13   benefit areas for the public.

            14              So what we want to do i s make a situation

            15   that is cooperative for all of us where we can be a

            16   valid and good partner with you to  get the job done

            17   along with all our co-permittees i n the region.

            18              We want to see the wate r cleaned.  We would

            19   love to work with you and have you r cooperation.  and I

            20   appreciate the opportunity today t o speak before you.

            21              Thank you so much.

            22              CHAIRMAN DESTACHE:  Tha nk you very much for

            23   your time.

            24              We will go to Mr. Felin .

            25              MR. FELIN:  It's Gary F elin from Oceanside
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             1   City Council.  And I'd like to ech o many of the

             2   comments that my colleagues made.

             3              I'd certainly like for any decisions to be

             4   made based on sound science.  We'd  certainly like the

             5   baseline to be based on a local wa tershed rather than

             6   something that's along way away so  that we have

             7   something fair to compare.  Also w e want the board to

             8   be sensitive to creating massive u nfunded mandate and

             9   the huge cost that's going to enta il when there's not a

            10   ready source of funds for these ki nd of expensive

            11   requirements.

            12              In terms of the City of  Oceanside itself,

            13   I'd certainly like to make sure th at the rules are

            14   structured so that when the water is tested at the

            15   mouth of the San Luis Rey River th at it's netted

            16   against what the river was like wh en it came into the

            17   city and that as a city we're not held responsible for

            18   events we can't control that are u pstream.

            19              Also, I would certainly  echo the belief that

            20   the daily bacteria counts are goin g to add billions in

            21   costs with what seems to be limite d benefit.  And I

            22   hope the board will balance out th e cost-benefit

            23   structure.  And I certainly don't see anything new when

            24   we recognize that that last 10 per cent of the benefit

            25   is usually 90 percent of the cost and it's usually, you
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             1   know, never cost-effective to try and get to 100

             2   percent.

             3              Also, I'd like to echo the issue on the

             4   in-fill requirement for the City o f Oceanside, you

             5   know, for environmental reasons th at's what we're

             6   trying to encourage, in-fill devel opments.  And the

             7   requirement that you're going to - - that the developer

             8   has to meet some predevelopment st andard doesn't seem

             9   to be realistic.  It seems to be c ounterproductive to

            10   other environmental goals.

            11              Also, the bacteria coun t requirement in the

            12   City of Oceanside at the San Luis Rey River don't

            13   properly account for the effective  birds and natural

            14   wildlife.  Certainly we shouldn't be penalized because

            15   more birds come into the city beca use we create a

            16   natural watershed.  So I hope that  will be properly

            17   accounted for in the rules.

            18              And I think the larger issue that I'd like

            19   to comment is on the impact on the  economy overall.  In

            20   the state of California, we seem t o have all kinds of

            21   boards going for their own reasons  establishing

            22   regulations irrespective of the co st of the larger

            23   economy.  And it seems that Califo rnia's always in

            24   competition, if not exactly at the  top, we have the

            25   highest cost of water, the highest  cost of electricity,
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             1   the highest cost of gas, the highe st cost for workmen's

             2   comp, the highest sales tax, the h ighest income tax.

             3   At some point you reach the straw that breaks the

             4   camel's back, and we've already se en the impact of the

             5   neverending regulatory costs with the fact that

             6   California's has more out-migratio n rather than

             7   in-migration.  Most of the out-mig ration is the very

             8   people you want to attract to have  a strong economy in

             9   terms of college educated, you kno w, people trying to

            10   raise families.  And as a result, California, as we all

            11   know, has lower growth than the re st of the nation as a

            12   whole.  And I'd like to emphasize it's far easier to

            13   protect the environment and have t he support to do that

            14   in economically prosperous times.  So please keep the

            15   larger economy in mind as you're d rafting these rules.

            16              Thank you very much.

            17              CHAIRMAN DESTACHE:  Tha nk you for your

            18   comments.  And Deputy Mayor Jim Cu nningham, City of

            19   Poway.

            20              DEPUTY MAYOR CUNNINGHAM :  Thank you.  Thanks

            21   so much for having this workshop.  This has been quite

            22   an education.  Thank you for your comments,

            23   supervisors.

            24              I come from a bit of a different

            25   perspective.  Earlier this morning  you guys mentioned
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             1   that you wanted to have this works hop because you

             2   wanted to prevent unintended conse quences, and there

             3   are significant unintended consequ ences I think that

             4   come out of this permit process.

             5              First and foremost, in all of our cities

             6   and, there's 11 or 12 of us in thi s county, we don't

             7   have sufficient funding to maintai n the bacteria levels

             8   that are in this permit process.  We certainly don't

             9   have the funding to monitor it.  S o what are the

            10   unintended consequences?  We have about a hundred miles

            11   of horse trails in Poway, and the irony is it's many of

            12   the horse trails that the Indians have traveled on in

            13   our valley down there.  We would h ave to close them

            14   down.  we can't monitor them.  The  quality of life

            15   would be dramatically changed in o ur region, not just

            16   in our city.  And the one size fit s all problem that

            17   this permit process has, I'll just  give you a few

            18   examples and then I'll be done.

            19              Poway as a result has m any, many

            20   single-family residential developm ents -- not many, but

            21   some -- remaining that are very di fficult to develop

            22   because of the topography in the a rea.  Under the new

            23   permit process the majority of the  single-family

            24   residence developments would be id entified as priority

            25   properties even though the actual potential for a new
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             1   generation is relatively low.  For  instance in our area

             2   we have many valleys and hills.  T o build a home in

             3   those areas require long driveways  just to have ingress

             4   and egress.  Your permit process s hows that the length

             5   of the driveway, it becomes the pr iority of the project

             6   and puts them into the new standar d which is incredibly

             7   expensive, and I don't think they' d be able to

             8   immediate the US NEP requirements.

             9              Also, the soils, the so ils throughout our

            10   county are different.  Poway soils  are mostly

            11   designated as type D soils which a re somewhat

            12   impervious.  Placing a driveway in  type D soil is a lot

            13   different than putting a driveway in a pervious area.

            14   That's not accounted for in the pe rmit pocess.  Poway

            15   and our region are in the front li nes, as you guys

            16   know, of fires.

            17              We're the first ones to  be impacted by

            18   wildland fires.  Putting in many, many ordinances to

            19   protect our community and the rest  of the particular

            20   county.  Our fire department requi res wider driverways

            21   and turnouts and areas for our tru cks to get into that

            22   otherwise would not be required.  These additional

            23   widths and lengths of driveways ar e not included in the

            24   permit process, not even considere d in the permit

            25   process, and puts all of those new  properties better on
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             1   the fire lines into the -- into th e permit process.

             2              We also have fuel modif ications.  The whole

             3   city does.  But we went another st ep.  Fuel

             4   modifications meaning we have to t ake out, and we have,

             5   much of our vegetation.  Well, you  know your permit

             6   process puts us back into the requ irements and takes

             7   away what we're trying to accompli sh, and that's to

             8   have flame/fire retardant properti es and fuel.  Again

             9   the development standards should b e based on

            10   pre-project conditions and not the  predevelopment

            11   natural conditions.  We love our n atural area in Poway.

            12   We have 45 percent of our communit y is in a natural

            13   area.  We maintain that.  But I ag ree with the

            14   supervisors who so eloquently stat ed this is a matter

            15   of collaboration.  This is not one  size fits all.  The

            16   unintended consequences will be dr amatic.  We can't

            17   afford it.  So consequently we'll be shutting down some

            18   areas that you guys work so hard t o protect and our

            19   community so greatly enjoys.

            20              Thank you.

            21              CHAIRMAN DESTACHE:  Tha nk you for your

            22   comments and I will echo this is a bout collaboration.

            23   It's not about one size fits all.  That's the direction

            24   the EO has been given and the staf f.  It really is

            25   about answering the questions that  are related to
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             1   individual watersheds and how they  are affected by the

             2   permits.

             3              And your comments on th e TMDLs, we're going

             4   to look at that closely and make s ure that we

             5   understand that, and that it's a p ermit that takes into

             6   account the -- those limitations a nd how we meet those

             7   and when we meet those.

             8              So it's -- but your com ments are very much

             9   appreciated.  We appreciate your t ime and your efforts

            10   to come here.  And in the interest  of keeping this

            11   moving, thank you very much, and w e'll get onto -- I

            12   don't know if it's County of Orang e is next or the City

            13   of San Diego?  Oh, the counties.

            14              I'm going to ask a coup le of questions here.

            15   We have lots of cards from the cou nty, Todd Snider,

            16   Richard Crompton.  Are all these p eople going to speak

            17   or --

            18              MR. SNIDER::  Actually,  I'm going to be the

            19   only person from the county of San  Diego speaking right

            20   now.  I'll hand it over to a coupl e of other

            21   co-permittees.  We do have additio nal county speakers

            22   that will use their three minutes at the end if that's

            23   appropriate.

            24              CHAIRMAN DESTACHE:  Oka y, very good.

            25              MR. SNIDER:   Good afte rnoon.  My name's
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             1   Todd Snider.  I'm a watershed plan ning manager with the

             2   county of San Diego.

             3              I'm going to be kicking  off the san diego

             4   co-permittees portion of this join t presentation.

             5   After I go through a few slides I' m going to pass it

             6   off to Ruth Cole of the City of Sa n Diego and she's

             7   going to speak very specifically a bout the TMDLs.

             8              I wanted to start off b y saying that we do

             9   really appreciate the regional boa rd staff put into

            10   this permit reissuance.

            11              This permit reissuance process is much

            12   improved over the previous process es, just the fact

            13   that we had so many earlier drafts  to be able to

            14   comment on is much appreciated.  I  think the dialogue

            15   we've had through the focus meetin gs over the last six

            16   months have really been excellent.   And I think we have

            17   a better permit today than when it  was first released

            18   back in April.

            19              Also, to echo what you heard from Riverside

            20   county, when I'm going through the se slides these

            21   positions that I'll be stating her e really represent

            22   the opinions of all of our co-perm ittees.  The county

            23   is the lead permittee in San Diego .  there's quite a

            24   bit of coordination.  So these are  all consensus points

            25   that represent the opinions of all  21 of our San Diego
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             1   co-permittees.

             2              We do very much support  the watershed-based

             3   approach through the Water Quality  Improvement plan.

             4   We think the direction the board s taff laid out is

             5   excellent and I think the intentio n and the vision are

             6   very good.  We do want to be encou raging innovation.

             7   We do want to be encouraging strat egic approaches and

             8   the watershed scale is an appropri ate scale to be doing

             9   that.

            10              Staff did make signific ant changes to the

            11   early version of this draft that c ame out.  We very

            12   much appreciate that.  A good exam ple is the monitoring

            13   requirements.  When the draft firs t came out in April

            14   we had a very onerous very expensi ve monitoring program

            15   that really wasn't bringing much v alue in terms of the

            16   data that would have been collecte d and how it would

            17   fed into the adaptive management p rocess.  To their

            18   credit, board staff heard our reco mmendations,

            19   incorporated our suggestions, and I think today,

            20   although there are some siginifica nt technical issues

            21   with the monitoring we'd like to c ontinue to dialogue

            22   on I think we're very much in supp ort of the changes

            23   that were made and it was a very p ositive direction.

            24              So that said, I think k ind of what you've

            25   been hearing, you've been hearing a consistent theme
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             1   from all the speakers today.  Ther e's really three

             2   critical issues that remain.  A lo t us feel like board

             3   staff have done most of what they could to improve this

             4   permit.  I think the key issues th at remain are really

             5   policy issues, they're very high l evel issues, but

             6   they're very important to get righ t.  So part of what

             7   we'll be talking about today is wh at our concerns are

             8   with these three issues you see he re:  compliance

             9   provisions, TMDLs, and the develop ment requirements.

            10   And we actually have very specific , very simple fixes

            11   to suggest and we hope you'll cons ider this.

            12              So, first of all, just to echo some of the

            13   themes you've heard today, we have  demonstrated success

            14   over the last several years.  If y ou look at our beach

            15   closure data, compared to 10 years  ago there is real

            16   change that has happened.  And tha t's not just

            17   happening magically. It's actually  a real commitment to

            18   infrastructure upgrades, a diversi on to many areas, if

            19   not most, of the coastal storm dra ins to the sewer

            20   system.  We have several UV treatm ents up the coast.  I

            21   was at a presentation the other da y, and I saw the City

            22   of San Diego staff presenting a nu mber of beach

            23   closures from 10 years ago to pres ent.  And it was

            24   dramatic.  99 percent improvement during dry weather.

            25   So we have improved beach water qu ality, and a lot of
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             1   it has to do with the efforts of o ur co-permittees.

             2              Another good example of  the success is we

             3   had local co-permittees who worked  at the state level

             4   to do exactly what Chairman Robert s suggested, deal

             5   with the source.  So there was leg islation passed that

             6   would remove copper from break pad s.  That's the most

             7   efficient way to deal with polluta nts.  Before

             8   introducing it into the environmen t you deal with it at

             9   the source.  and of course we have  revised how we deal

            10   with development.  The low impact development and

            11   hydromodificaiton programs have re ally made a

            12   difference in terms of mitigating development before it

            13   happens.

            14              With that said, there a re some significant

            15   challenges that remain.  Water qua lity objectives can

            16   and will be exceeded even when tre atment is in place.

            17   There was an interesting -- board staff acknowledged

            18   this in their presentation as well  -- you can't

            19   prioritize every drain, you can't priortize every

            20   portion of the watershed.  You nee d to be strategic and

            21   being strategic and directing your  resources to

            22   priority problems, that means that  something else has

            23   got to give.

            24              There was a really inte resting article, if

            25   you haven't seen it, in a couple o f -- it might have
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             1   been a month or two ago, in "Storm  Water" magazine that

             2   went through the BMP treatment eff ectiveness dealing

             3   with bacteria for the BMPs that ar e available today.

             4   Virtually no available technology can remove bacteria

             5   to levels that are required in thi s permit to meet the

             6   quarter quality objectives so ther e are real

             7   significant concerns about the fea sibility of some of

             8   these standards.

             9              Also in 2008, the Natio nal Academy Of

            10   Sciences came out with a report th at talked a lot about

            11   why storm water, why MS4s are diff erent than other

            12   traditional point sources of pollu tion.  Storm water I

            13   think as we all recognize is a non point source problem

            14   that's dealt with through a point source sort of

            15   permitting strategy, and there's p roblems with that.

            16              I mean, there are thous ands if not tens of

            17   thousands of points of entry from the storm drain

            18   system into receiving waters.  Unl ike a confined system

            19   such as waste water or your typica l industrial

            20   facility, there's much less contro l over storm water

            21   systems than there are over those other facilities.

            22              And really a lot of wha t the permit does is

            23   it requires us as municipalities t o change behavior, to

            24   change behavior of residences, bus inesses.  Of the

            25   people who contribute runoff or po llutants into our
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             1   systems the city's encountered.  T o we know behavioral

             2   change takes a long time to accomp lish.  It's not

             3   something that can easily happen o vernight.

             4              So the challenge is, ho w do we prioritize

             5   resources while maintaining accoun tability and a focus

             6   on water quality outcomes.  And ag ain we think that the

             7   water quality improvement plan doe s provide a path

             8   forward to a new paradigm to prepa re more appropriately

             9   address this.

            10              There's a lot of advant ages to the WQIP

            11   process that board staff talked ab out today.  Here's

            12   some of them.  Currently we have p ermit requirements,

            13   TMDLs, areas of special biological  significance all

            14   addressed in separate plans.  So t he water quality

            15   improvement plans really have an o pportunity to bring

            16   these different regulations into a  single place at the

            17   watershed scale.  We support that approach.

            18              To address Mr. Strawn's  question about

            19   streamline reporting and what the co-permittees feel, I

            20   think from the San Diego co-permit tees perspective, the

            21   level of reporting probably would not change under this

            22   new structure, but there will be f ewer reports it to

            23   read so I think the information wi ll be a little more

            24   user-friendly and accessible.  Tha t would be my

            25   response.
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             1              WQIPs really provide an  opportunity to

             2   prioritize resources.  We're permi tted to priortizing

             3   water quality problems that need c orrection, the

             4   sources contributing to those prob lems as well as the

             5   geography of the watersheds that a re focused on the

             6   most important problems.

             7              And as part of the WQIP  process, we're

             8   committed to figuring out where ou r limited resources

             9   can be best put to use, because as  everybody knows when

            10   everything is a priority nothing i s a priority.  So

            11   there's a number of features of th e water quality

            12   improvement plans that really take  the next step into

            13   accountability, measurability, and  accountability for

            14   co-permittees.

            15              Each water quality impr ovement plan will

            16   have water quality based goals wit h associated time

            17   lines.  Those are clear and measur able standards.

            18   Co-permittees will be given the fl exibility to identify

            19   effective actions using sound scie nce.  That's a

            20   positive.  The WQIPs will be vette d through a very

            21   significant public state or commen t process.  So before

            22   they get adopted by the executive officer, the public

            23   will have a chance to input.

            24              So the water quality im provement plan is not

            25   a free ride.  It's a very rigorous  process, and it's

                                                                      99
 



             1   very measurable and outcomes based .

             2              And of course the other  benefit to you as a

             3   regional board is that developing very rigorous water

             4   quality improvement plans will obv iate the need to have

             5   to develop really costly TMDLs in the future.

             6              So this is our first co mment in terms of

             7   what would need to be changed in t he current draft and

             8   it has to do with compliance provi sions.  How is

             9   compliance measured under this per mit.  There's been a

            10   lot of reference to Provision A wh ich is the section of

            11   this Prohibitions and Limitations.   Let me just

            12   describe some of what's required r ight now.  We think

            13   some of the compliance requirement s are conflicting so

            14   first of all, you have effluent li mitations that

            15   require pollutants and storm water  to be reduced to the

            16   maximum extent practicable.  This was the standard that

            17   was the original intent of the Cle an Water Act when it

            18   was amended to bring storm water i nto the NPDES

            19   program.

            20              NEP standard has been r e-affirmed in both

            21   the state board and EPA policy.  N EP is the appropriate

            22   standard because of a lot of the r easons I just

            23   described.  Systems with thousands  of outfalls, limited

            24   controls.  You can't do everything  everywhere, so

            25   maximum extent practicable is appr opriate.
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             1              And when a Blue Ribbon panel of experts was

             2   asked to look at that question the y agreed and they

             3   recommended that NEP be the standa rd for MS4 permits.

             4   But at the same time in the provis ion of this permit

             5   you have receiving water limitatio ns and what do those

             6   require?  Those require that every  outfall, every point

             7   of entry from the MS4 into a recei ving water you may

             8   never discharge any kind of pollut ants or flow that

             9   causes or contributes to a violati on of water quality

            10   standards.  Those receiving water limitations apply to

            11   every point of the watershed.  So that's why you're

            12   hearing consistently that there's a risk of

            13   noncompliance from day one.  We kn ow that we will never

            14   be able to comply at every drain a t all times so that

            15   presents a real risk of liability for co-permittees.

            16              Even if you ignore the possibility of money

            17   being wasted on fighting potential  lawsuits, the

            18   receiving water limitations as wri tten seem to be

            19   inconsistent with the direction yo u heard from board

            20   staff today in terms of prioritizi ng drains,

            21   prioritizing resources, so that yo u're focused on real

            22   change.  Figure out what your most  important problem is

            23   and try to improve it the best you  can.  With this

            24   receiving water limitation languag e in the permit, you

            25   just have conflicting standards.
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             1              And then finally, in At tachment E you have

             2   TMDLs.  So TMDLs are really develo ped for prioritized

             3   water bodies.  And the irony of th is is where as a TMDL

             4   we definitely have the concerns ab out the attainability

             5   and achievability of the TMDL.  Ev en in cases where

             6   TMDLs have been developed for prio rity waters, they're

             7   given a time line; 10 years, 20 ye ars to comply.  So

             8   you really have this kind of perve rse situation where

             9   your TMDLs have a compliance sched ule yet you have a

            10   receiving water language that appl ies day one to every

            11   portion of your watershed.  So it doesn't seem to make

            12   sense.

            13              So in terms of what we would request, we're

            14   asking to do exactly what the L.A.  Board just did last

            15   week, which is to develop language  that clearly links

            16   these innovative water quality imp rovement plans that

            17   are goal oriented and measureable to permit compliance

            18   because if those WQIPs aren't link ed to permit

            19   compliance, what incentive is ther e for innovation and

            20   really pushing forward to make tho se plans creative and

            21   effective?

            22              So I think it's inappro priate as you might

            23   hear in other forums to refer to t he watershed plan

            24   approach as constituting complianc e as a safe harbor.

            25   It's not a safe harbor.  These are  very expensive
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             1   plans, and real change is going to  happen.

             2              So with that, I'm going  to pass it over to

             3   Ruth Cole with the City of San Die go, and she's going

             4   to talk about some of our concerns  with the TMDLs.

             5              CHAIRMAN DESTACHE:  Rut h, is this part of

             6   the City's ten minutes?

             7              MS. COLE:  Good afterno on.  My name is Ruth

             8   Cole.  I'm with the City of San Di ego.  And today I'm

             9   representing the co-permittees to talk about TMDLs.

            10              But the whole thing is,  you know, we've

            11   heard that the permit does not inc lude an option for

            12   expressing the WQ bells as BMPs, o kay?  This was

            13   allowed and written into the TMDL,  particularly the

            14   bacteria TMDL on page A-41.  And w e've heard it's

            15   acceptable by US EPA to have BMP-b ased compliance as

            16   long as it's able to demonstrate t hat we are in

            17   compliance with the wasteload allo cations that are

            18   written out during the TMDL proces s.

            19              The WQ bells as written  are likely to

            20   consist of the receiving water lim itations and will

            21   require, and we want them to requi re, the implemention

            22   of the BMP program to achieve the TMDL requirements

            23   within the receiving water.

            24              The BMP-based WQ bells for TMDLs are already

            25   in some California permits.  In Re gion 4, the L.A.
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             1   trash TMDL has BMP-based requireme nts.  The Santa Ana

             2   Regional Board also has the Santa Ana River bacteria

             3   TMDL that is BMP-based.

             4              So what we're asking fo r is in Attachment E

             5   to add an option for BMP-based com pliance with the

             6   wasteload allocations as envisione d by the TMDLs.  The

             7   BMPs can be laid out in the outcom e-based WQ, water

             8   quality, improvement plans, so eve rybody knows what

             9   we're talking about.  And the nume ric WQ bells can

            10   remain as a backstop to the BMPs i f they don't succeed.

            11   So there's an option here to do th e BMP-based and

            12   therefore move forward if they don 't work with the WQ

            13   bells.

            14              Our third comment is by  applying the water

            15   quality objectives as effluent lim its.  The permit

            16   limits the ability to target hot s pots and increase

            17   efficiencies by each municipality and by each watershed

            18   collectively.  The TMDLs included have extensive

            19   analysis and modeling already at t his point.

            20              We've gone through this  with the bacteria

            21   TMDL.  It took us, what, eight yea rs to bring it

            22   forward?  I was at the first meeti ng and I was at the

            23   last meeting, okay?  We've done th is with the Los

            24   Penasquitos lagoon TMDL where we, the City, stepped up

            25   at the request of the regional boa rd to help with the
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             1   TMDL.  And there's a lot of modeli ng, a lot of writing

             2   a lot of collaboration, but we bro ught forward I think

             3   the first TMDL to you that was sup ported by not only

             4   the EPA but the environmental grou ps and the

             5   municipalities, okay?

             6              So what we're asking fo r is that Attachment

             7   E -- what we're asking for in our request is that the

             8   effluent limits in Attachment E sh ould be based on the

             9   water quality -- on the wasteload allocations, not the

            10   water quality objectives.

            11              In addition, the BMP-ba sed compliance,

            12   Attachment E, should provide an op tion to demonstrate

            13   compliance by meeting load-based w asteload allocations.

            14              Here I have a fairly co ol little diagram for

            15   you.  This is Chollas Creek.  We h ave a dissolved

            16   metals TMDL in Chollas Creek, a lo t of it caused by

            17   aerial deposition.  you've heard u s talk about copper

            18   break pads.  The City was very act ive in that on behalf

            19   of the other co-permittees.  But h ere's the watershed,

            20   the north fork and the south fork.   Here's the north

            21   fork, here's the south fork, and t hen as we go through

            22   you'll see these are all the outfa lls we have in

            23   Chollas Creek 831 outfalls.  And h ere would be

            24   representative of major contributi on locations just for

            25   us to sample within Chollas Creek.
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             1              So getting in here and doing monitoring at

             2   all the outfalls with concentratio n-based TMDLs can be,

             3   let's just say, very costly, okay?   And very

             4   time-consuming I honestly don't th ink we have enough

             5   people or laboratories to do that extensive amount of

             6   work, okay?  And here's where we t alk about the

             7   outfalls must be addressed by wate r quality objectives

             8   and then the wasteload allocations .

             9              So my last point, I wan ted to talk to you

            10   particularly about the bacteria TM DL.  As you heard, I

            11   was there from the beginning to th e end, okay?

            12   Basically, it's one of the most ch allenging TMDLs in

            13   the United States.  The weather re quirements will

            14   require us to go back to prehuman because the

            15   weather-based requirements takes u p the total wasteload

            16   allocation, okay?  I mean nature t akes up all of it.

            17   And so you're basically, and we sa id this during the

            18   TMDL hearings, we have to have our  water quality

            19   comparable to drinking water stand ards to be discharged

            20   through any of the outfalls.  So t hat's a really big

            21   deal for us.

            22              One of the things we wa nt is to make sure

            23   that only include the TMDL require ments through the

            24   permit term, okay?  During this pe rmit, the TMDL's good

            25   for 20 years, right?  It was adopt ed in 2010, approved
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             1   by EPA I believe approximately 12 months later, about

             2   March of 2011, and approved by the  office of

             3   Administrative Law in October of 2 010.

             4              And we have 20 years to  comply and there's

             5   all sorts of interim dates in ther e.  Those interim

             6   dates, the ones that fall within t his permit time span

             7   should be included but the ones fo r 20 years out,

             8   things may change, we may have our  reopeners.  We may

             9   bring back through special studies  some of the

            10   information that you want to hear about to modify

            11   things.  So we're recommending tha t you only put in the

            12   requirements that are during this time period.  Let's

            13   see.  And we also want the stakeho lders.  We are doing

            14   special studies.  The co-permittee s are doing a

            15   reference beach study again for th e second time.  We

            16   are also doing a reference creek s tudy, and the City of

            17   San Diego has done bacteria work i n Tecolote for 40

            18   years.  It's not that -- we're not  sitting back

            19   waiting, okay?  We're getting out there to do the work.

            20              And it seems like the p ermit conflicts with

            21   the revised TMDL, okay?  There's s ome issues with that.

            22              And then also you need to be aware that EPA

            23   is coming out with new standards f or bacteria later

            24   this month.  They had it advertise d last spring,

            25   comments were due I believe last A pril or May, and now
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             1   they're going to be coming back ou t with their new

             2   bacteria standards which is going to change everything,

             3   okay?  Change those compliance poi nts for us.  We may

             4   have to go back and recalculate ev erything anyways.  So

             5   a reopener is very important in th is TMDL because

             6   there's all sorts of things changi ng.

             7              I also found it very in teresting that staff

             8   told the stakeholders during the T MDL process that the

             9   implementation details would be wo rked out during the

            10   permit phase.  Okay?  This morning  I heard you can't

            11   work out any of the details in the  implementation phase

            12   in the permit because it had to be  done during the

            13   TMDL.  So I find that very disconc erting that we had

            14   staff telling us one thing during the development of

            15   the TMDL and now they're coming ba ck saying -- and it's

            16   different staff, understand, diffe rent people, but

            17   we're still hearing conflicting th ings that, you know,

            18   we can do -- we can modify and cha nge the

            19   implementation plans during the pe rmit phase and now

            20   we've been told we can't.

            21              So, at this point, I wo uld like to turn it

            22   over to Julie Precopio with the Ci ty of Santee.  She's

            23   going to talk to you about hydromo dificaiton.

            24              MS. PRECOPIO:  Good aft ernoon.  I'm going to

            25   talk briefly about the development  planning aspect of
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             1   the draft permit.

             2              First I'd like to ackno wledge that the

             3   regional board staff did make some  significant changes

             4   to the section in particular and w e believe that the

             5   workshop process was very effectiv e and, you know, the

             6   changes that they made for the mos t part were good

             7   changes.  So our comments were all  related today to the

             8   hydromodification management plan.   First, the draft

             9   permit revises the board adapted S an Diego

            10   Hydromodification Plan prematurely  and without

            11   technical basis.

            12              The San Diego HMP is a technically robust

            13   document by any standards.  It was  prepared by the best

            14   experts that we could find and rev iewed by a technical

            15   advisory committee that comprised of well known and

            16   respected individuals from academi a, consulting

            17   engineers, environmental groups, d evelopment industry

            18   representatives, and resource agen cies.  Development of

            19   San Diego's HMP took more than two  years and cost the

            20   taxpayers over a million dollars.  The document was

            21   fully vetted through a public revi ew process and in

            22   2010 a San Diego HMP was adopted b y the regional board.

            23   And last year we began implementin g the plan and at

            24   this point, we have no data or inf ormation that the

            25   plan isn't working exactly as it's  designed.  In fact,
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             1   it's been used as a model for subs equent HMPs so we

             2   feel pretty good with it.

             3              Now is not the time to change courses.

             4   We're in the process of conducting  a one and a half

             5   million-dollar monitoring plan to collect real world

             6   data to support the science behind  our HMP.  Regional

             7   staff is proposing significant cha nges to a very robust

             8   document without technical data to  support the change.

             9              You heard regional boar d staff speak earlier

            10   and show the adaptive management d iagram where you

            11   plan, you implement and you monito r and you assess.

            12              Well, we're -- we're in  the implementation

            13   just beginning to monitor and we'r e being asked to

            14   revise the plan and that's really setting us back.

            15   It's not the right way to move for ward.  So we ask that

            16   the San Diego permittees, we're re questing today, that

            17   the regional board reaffirm your p revious resolution

            18   that adopted the San Diego HMP and  that we be allowed

            19   to complete the monitoring plan to  assess the HMP

            20   before any changes are made.  We h ave a substantial

            21   investment in time and taxpower do llars to make changes

            22   at this point.  We believe it's a scarce waste of

            23   resources.

            24              Specifically one of the  changes that the

            25   regional staff is proposing to mak e to our adopted HMP
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             1   is fundamental.  Where do we need to apply HMP

             2   controls?

             3              The draft permit propos es to expand the

             4   application of HMP controls to are as where there will

             5   be no benefit.  The goal of the hy dromodification plan

             6   is to protect streams from unnatur al erosion that can

             7   be caused by development so it's i mportant to remember

             8   that we're talking about flow rate s leaving a site and

             9   not water quality.  Every site has  to ensure water

            10   quality no matter what so water qu ality is protected.

            11              But with erosion protec tion in mind, the San

            12   Diego HMP provided detailed recomm endations where HMP

            13   should be applied.  And after exte nsive modeling and

            14   technical analysis and after consu lting with the

            15   technical advisory committee, it w as determined that in

            16   some cases HMP controls are simply  not needed to

            17   prevent downstream erosion.  Certa in areas do not have

            18   the potential to be impacted by up stream development.

            19              For example the ocean s treams that are

            20   deposition or they're building of sediment, they're not

            21   eroding; concrete line channels or  other channels that

            22   are designed to accept increased f lows without eroding;

            23   these do not require upstream HMP controls.  So we

            24   believe that these areas should be  exempt from the HMP

            25   requirements because they do not n eed to be protected
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             1   from unatural erosion caused by de velopment and

             2   applying costly HMP controls to th ese sites that drain

             3   to these areas will simply serve n o benefit.

             4              You heard Ms. Arias spe ak a little bit

             5   earlier about the options for off- site compliance and

             6   we think that is a great idea to a llow a project to

             7   comply off site to some sort of ch annel restoration or

             8   creek restoration project.  Howeve r, obligating a

             9   project to pay for some sort of of f site HMP

            10   improvements when the project itse lf has no impact or

            11   no potential to cause downstream e rosion just isn't

            12   appropriate.  So we request that t he HMP exemptions

            13   identified in the board-adopted Sa n Diego HMP be

            14   maintained so HMP controls are onl y applied where

            15   they're needed.

            16              And, finally, my last c omment on the HMP is

            17   another change that the permit is proposing to make is

            18   to require projects to reduce flow  to naturally

            19   occurring rates rather than to pre project rates.  And

            20   you've heard this discussed by oth er folks today.

            21              What does this mean?  T his means that

            22   previously developed sites have to  drastically reduce

            23   the rate of flow leaving their sit e in order to match

            24   undeveloped sites conditions.  Wha t it means is much

            25   larger volumes of stored water tra nslates into higher
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             1   costs and really without any benef it.  So the result is

             2   redevelopment projects that are wi dely accepted and is

             3   beneficial to water quality are ma de less feasible.

             4              And the particular chal lenge with this

             5   particular item is that this requi rement mandates

             6   mitigation beyond project's impact s.  You'll here later

             7   during the attorney's presentation  that cities are

             8   limited to what we can require of a development

             9   project.  Conditions and requireme nts must be tied to a

            10   project impact.  This language goe s beyond a project

            11   impact.  So we believe that projec t should be required

            12   to match preproject flow rates.  S o our request here is

            13   very simple.  We ask that the lang uage in the project

            14   predevelopment naturally occurring  be replaced with

            15   preproject, and in this way we can  especially sure that

            16   projects are required to mitigate their impacts and not

            17   beyond.

            18              And that concludes the comments from the San

            19   Diego co-permittees.  In summary I 'd just like to say

            20   that we really do appreciate the r egional board's

            21   staff's efforts to work with us.  It's been a great

            22   process to date and we hope to con tinue our work.

            23   There is more to be done and we ve ry much -- we ask

            24   that you direct your staff to sit down with us to

            25   incorporate our requests, specific ally direct staff to
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             1   work with co-permittees to develop  water quality

             2   improvement-based compliance langu age, direct staff to

             3   incorporate the BMP-based complian ce to include permit

             4   language to ensure consistency wit h adopted TMDLs,

             5   insert language that requires the permit be reopened,

             6   and only TMDL requirements that --  TMDL requirements

             7   that fall outside of this permit t erm not be included.

             8   And lastly, that you reaffirm your  previously adopted

             9   San Diego HMP and replace the pred evelopment naturally

            10   occurring language in the project --

            11              (Interruption.)

            12              MS. PRECOPIO:  I'll jus t wrap up without the

            13   mike.

            14              We believe that these r equests ensure

            15   consistency with your previous dir ection.  And that it

            16   will move us toward our shared goa l of water quality

            17   improvement.  And unless there's q uestions, then the

            18   Orange County co-permittees I beli eve are permitted to

            19   speak next.

            20              CHAIRMAN DESTACHE:  I t hink we're going to

            21   wait until all three of your prese ntations to ask

            22   questions of which I have a couple .

            23              (A recess is taken.)

            24              MR. BOONE:  Good aftern oon, Chair, members

            25   of the board.  I'm Richard Boone w ith the County of
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             1   Orange.  I'm going to bookend thre e technical

             2   presentations.  It will certainly be becoming apparent

             3   to you there's a recurrent theme h ere, but I really

             4   think if you can stick with the Or ange County piece of

             5   this we're going to bring some add itional details to

             6   the issues that will really help y ou understand what

             7   the real policy issues are before you.

             8              Just wanted to note bef ore I start if you're

             9   following the news from Europe, Ki ng Richard, III was

            10   dug up from beneath a supermarket parking lot earlier

            11   this year and Shakespeare credits him with the immortal

            12   line, "My kingdom for a nine-volt battery."  It goes

            13   downhill from there.  So I'm going  to very quickly go

            14   through some background informatio n from the Orange

            15   County storm water program.  We ha ve three principal

            16   policy issues, three principal are as of concern for you

            17   that my colleagues are going to ta lk to.

            18              So, very quickly, Orang e County storm water

            19   program, we have 22 years of progr am implementation

            20   experience.  Some of us were there  for the very first

            21   permits, including myself, in 1990 .  Collectively

            22   without co-permittees cities we br ing literally

            23   hundreds of years of experience to  the practice of

            24   storm water management.

            25              Every time we develop a  new program element
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             1   to comply with the requirements of  your staff or their

             2   counterparts in some other region,  we apply nationally

             3   recognized consultant expertise.  Over the years, we've

             4   gone through very credible recogni tion for some of our

             5   key program elements.

             6              We've just completed at  the start of this

             7   year a new program for land develo pment, transitioning

             8   the way we condition land developm ent from treat and

             9   release to on-site retention.  It was recognized -- the

            10   engineering excellence was recogni zed by the Orange

            11   County Engineering Council, and we 've also got

            12   California legislature recognition  for that project,

            13   public education and outreach.  We 've gotten awards

            14   fromu or peers, California Water A ssociation, as well

            15   as many public awards from the ind ustry for our

            16   efforts.

            17              The water quality manag ement program that

            18   we've established for land develop ment, it was the

            19   product of an 18-month very intens ive collaborative

            20   advisory process.  We estimate tha t we spent between

            21   1.2 and $1.5 million putting the p rogram in place.  In

            22   north Orange County we now have 12  months of

            23   implementation experience.

            24              Since 2002 we estimate that about 8 percent

            25   of the urban land area in Orange C ounty has been

                                                                      116
 



             1   subject to, at least intially, the  treat and release

             2   approach to the conditioning of th e land development

             3   water quality protection.  So lite rally hundreds of

             4   these projects have gone in with t hese water quality

             5   protections.

             6              In terms of applying th at expertise to that

             7   water quality renewal -- still get ting over Richard,

             8   III?

             9              CHAIRMAN DESTACHE:  I a bdicated.

            10              MR. BOONE:  I think one  of our concerns is

            11   when we go through permit renewal,  there is a period of

            12   introspection where we, the county , and the permittees

            13   put together our evaluation of the  program.  We

            14   document in a report of the waste discharges on permit

            15   application, and that really gives  your staff an

            16   opportunity to tap into our experi ence and where we

            17   think the program should go.  With  a regional permit,

            18   we've circumvented the report of w aste discharge

            19   process, and that is a concern.

            20              In terms of water quali ty improvements what

            21   have we generated or what can we l ook back on over the

            22   last 22 years and hang our hats on ?  We'll talk

            23   extensively today what we'll conti nue to talk about

            24   water quality and bacterial water quality.  We get most

            25   recently in the Heal A Bay report card.  We are getting
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             1   excellent results and recognition for our efforts in

             2   Orange County.

             3              We've also had a histor y of using innovative

             4   regional BMPs to solve particular water quality hot

             5   spot issues.

             6              Lastly, we have spent t ens of millions of

             7   dollars on monitoring.  And I want ed to give you one

             8   very small piece of what we found from that.  We would

             9   really like all of the work we do on environmental

            10   assessment to better inform the pe rmit renewal process.

            11   We talked about beach water qualit y.  This is a time

            12   series plot of fecal coliform bact eria and

            13   concentrations at the outlet of Al iso Creek.  The red

            14   line marks water quality standard.   And you can see

            15   since 2002 we have some pretty sig nificant trends in

            16   the right direction and even in ou r inland stream

            17   systems in dry weather we're getti ng pretty close to

            18   contact standards.  So there's som e very laudable

            19   successes that we think we've achi eved.

            20              So the critical policy issues of why we're

            21   here today, we think the complianc e needs to be

            22   attainable.  And I'll talk very br iefly about that and

            23   then my colleagues are going to fo cus in on three

            24   specific areas of concern.

            25              The bacteria TMDL, Gree n Streets,
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             1   hydromodification, and I think the y'll give you very

             2   useful information so you'll under stand the issues.

             3   And then I will conclude with some  wrapup remarks.

             4              So compliance needs to be attainable.  All

             5   of the speakers I think before me have talked about the

             6   receiving water limitations sectio n of the permit.

             7   This notion that as soon as the pe rmit is adopted we

             8   are in violation if we cause or co ntribute to an

             9   excedence.

            10              We know that runoff ret ention now is the

            11   preferred management strategy for addressing this

            12   condition of watershed imperviousn ess.  And obviously

            13   sustained meaningful environmental  outcomes are going

            14   to be tied to development cycle an d retrofit

            15   opportunities where they present t hemselves.

            16              So this really is certa inly for wet weather

            17   a long-term endeavor.  And I think  the permit

            18   recognizes that with the WQIP conc ept that that needs

            19   to be the compliance mechanism.

            20              And this has become an issue for us this

            21   year because of the ninth circuit decision.  The ninth

            22   circuit, the opinion from the cour t is there in the

            23   second bullet.  There is no textua l support for the

            24   proposition of compliance with cer tain provisions, the

            25   management process, noncompliance with the discharge
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             1   provisions.  So that decision is w hy this is suddenly

             2   of paramount concern to local agen cies and districts

             3   regulating the storm water mandate .

             4              We've noted the worksho p, state board

             5   workshop, on November 20th, on Dec ember 4th, there's an

             6   aspect of that decision which is b eing argued in front

             7   of the U.S. Supreme Court.

             8              So the recommendation, our recommendation to

             9   you, is direct your staff to work with the

            10   co-permittees to make the WQIP, th e compliance

            11   mechanism for the permit.  And als o direct your staff

            12   to advocate for WQIP-based complia nce mechanism for the

            13   state board workshop on November 2 0th.

            14              So with that, I'm going  to have the next

            15   policy issue, bacteria TMDL, over to my colleague.

            16              MS. PALMER:  Thank you.   My name's Nancy

            17   Palmer.  I'm with the City of Lagu na Niguel.  For the

            18   last 10 years I've been with the O range County

            19   Stakeholder Advisory Group.  That group started up

            20   actually not too long after this r egional board issued

            21   a clean up and abatement order to Laguna Niguel for

            22   bacteria coming from one of the ci ty's outfalls to

            23   Aliso Creek.  So by the time the b acteria TMDLs were

            24   approved in 2010, I had already sp ent close to $10

            25   million personally in city general  funds and state
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             1   board grant funds to construct tar geted treatment and

             2   source controls for bacteria in th e Aliso water

             3   drainage.  And I'm happy to report  that the dry weather

             4   bacteria load in that area has dro pped over 90 percent.

             5   So it's been a long road generally .  Working on the

             6   bacteria TMDLs, it's taken 10 year s of discussion, a

             7   lot of good faith effort by stakeh olders, and that

             8   group included the permittees, the  environmental

             9   groups, the federal EPA, your staf f and this board.  We

            10   didn't get everything that we woul d have preferred on

            11   those TMDLs, but together we were able to craft

            12   language for the TMDLs, and then f or the basin plan

            13   amendments that all of us could su pport, because all of

            14   us really did want to move forward  with it.  And I can

            15   assure you that all of the permitt ees have continued

            16   moving forward in the two-plus yea rs since the bacteria

            17   TMDLs were approved.

            18              We spent that time deve loping our load

            19   reduction and monitoring plans and  started critical

            20   local research projects based on w hat was agreed to in

            21   the TMDLs and the basin plan amend ments.  And those

            22   plans were actually just submitted  to the board in

            23   September.  So now we come to the point where the total

            24   maximum daily loads get formally i ncorporated into the

            25   MS4 permit.  I will say I see a lo t that I like in this
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             1   draft of the MS4 permit.  I think your staff has done a

             2   great job in consolidating all of the different

             3   elements, and I do think the stake holder workshops over

             4   the summer yielded some really goo d progress on all of

             5   the pieces and including Attachmen t E, the total

             6   maximum daily load piece of it, bu t I do think there

             7   are some really important issues i n Attachment E that

             8   really still need to be resolved.

             9              The basic problem is th at the total maximum

            10   daily load provision in Attachment  E of the permit are

            11   contrary in critical ways to what was approved by you

            12   in the TMDL basin plan amendments.   This actually

            13   contradicts federal law.  The TMDL  provisions in MS4

            14   permits have to be consistent with  the assumptions and

            15   requirements of basin plan amendme nts.  So how is the

            16   draft permit different?  First of all, it doesn't

            17   include the calculated maximum dai ly loads or the

            18   wasteload allocations that were ba sed on those.

            19              Second, it disregards t he intention of basin

            20   plan amendments that the water qua lity based effluent

            21   limits can be based on BMP program s.  Also the draft

            22   permit has moved our chronological  starting line for

            23   the program, tightened prescriptio n on our sampling

            24   performance.  It's omitted key met hods for us to

            25   demonstrate compliance, and it has  failed to
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             1   acknowledge the reopener provision  that assures us of a

             2   midstream course correction.  The net result is it's

             3   not going to be feasible for us to  stay in compliance.

             4   We will be violating numeric efflu ent limitations that

             5   are built into this draft permit a nd that means that we

             6   will all be looking at potentially  mandatory minimum

             7   penalties.  I want to take those p oints one at a time.

             8              First a lot of time and  effort was spent in

             9   developing the bacteria total maxi mum daily loads to

            10   calculate and allocate numeric, da ily, monthly, and

            11   annual and seasonal bacteria waste  loads to the MS4

            12   permittees.  Those wasted allocati ons were then

            13   incorporated directly into the TMD L basin plan

            14   amendments.  Federal law requires that water quality

            15   based effluent limits in an MS4 pe rmit which is what

            16   makes the TMDLs enforceable have t o be consistent with

            17   any available TMDL wasteload alloc ations.  But the

            18   draft permit just leaves the calcu lated wasteload

            19   allocations entirely out.  Instead  the draft sets up

            20   bacteria concentrations as water q uality based effluent

            21   limits.  What's the practical diff erence?  The

            22   wasteload allocation describes the  total number of

            23   bacteria in the flow from MS4 over  the course of a day

            24   or a season as a function of the t otal flow volume and

            25   the average concentration.
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             1              The draft permit is ask ing how many bacteria

             2   happen to be in one sampling vial.   For me, as an MS4

             3   manager trying to stay in complian ce, that is an

             4   insurmountable difference as has b een stated already by

             5   other speakers.

             6              Bacteria concentrations  are unstable

             7   inherently.  They are alive.  They  multiply.  They

             8   divide.  I can reduce and control their numbers by the

             9   millions over in the course of a d ay.  We cannot

            10   control how many might end up in e very vial in that

            11   flow.

            12              Next, the text of the b asin plan amendments

            13   states, and I'm quoting here, "Wat er quality based

            14   effluent limits may be expressed a s numeric effluent

            15   limitations when feasible and/or a s a best management

            16   practice program as expanded or be tter-tailored BMPs,

            17   but the draft permit doesn't expre ss the water quality

            18   based effluent limits as a better tailored program of

            19   BMPs or as a TMDL wasteload alloca tions.  Instead the

            20   draft permit expresses the water q uality based effluent

            21   limits as a numeric effluent limit ations in the form of

            22   water quality objective concentrat ions."

            23              It just sort of jumps o ver that little

            24   caveat, when effluent limitations are feasible.

            25              The state water board's  own Blue Ribbon
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             1   panel made findings on exactly tha t subject and

             2   concluded that numeric effluent li mits in MS4 limits

             3   are not reasonably achievable for a city government to

             4   precisely control the concentratio n of bacteria in

             5   essentially every teaspoon of wate r that flows from its

             6   MS4 through thousands of individua l properties.

             7              When the board approved  the bacteria TMDL

             8   basin plan amendment couple of yea rs ago, they

             9   committed specifically to a five-y ear reopener.  The

            10   board made that commitment because  it recognized that

            11   the TMDL had some inherent flaws b ecause of some very

            12   large gaps in the data that were u sed to make the TMDL

            13   calculations.  The plan was that t he permittees would

            14   use the five years, do research, f lesh out the local

            15   data, do some number crunching, an d bring back more

            16   locally appropriate wasteload allo cations that exceeds

            17   frequencies for this board's appro val and

            18   consideration.

            19              With the reopener, the updated allocations

            20   and frequencies would reset the ba r that permittees

            21   would have to jump over, whether t hat be higher or

            22   lower.  And the permittees, I have  to tell you, we are

            23   doing our part.  We put together f unding agreements and

            24   we started the research last winte r in conjunction with

            25   the Southern California Coastal Wa ters Research
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             1   project, and that is ongoing and w e expect it to be

             2   ongoing for several more years.  S o we feel that right

             3   now the draft permit isn't doing i ts part in

             4   recognizing that that course corre ction is supposed to

             5   have been built into the process, and the process at

             6   this board at this time had agreed  was appropriate and

             7   necessary.

             8              And kind of adding into  that, the draft

             9   permit also proposed to tighten up  our samplings

            10   requirements for weather and effec tively changes our

            11   starting line for measuring our pr ocess towards dry

            12   weather compliance.  The language changes mean to me

            13   that I have to do my bacteria conc entration sampling

            14   during the storm seasons worst cas e conditions.  I also

            15   get no credit for the millions of dollars I've already

            16   spent or the progress I've already  made concerning dry

            17   weather discharges over the last 1 0 years.  This is not

            18   the language that we in the board were able to support

            19   in the basin plan amendments.

            20              Looking at the far end of the compliance

            21   time frame, the total maximum dail y load basin plan

            22   amendments indicate that the co-pe rmittees would

            23   demonstrate their compliance with the final water

            24   quality based effluent limits by d emonstrating that

            25   they have and are implementing str uctural and
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             1   nonstructural best management prac tices to control all

             2   anthropogenic sources of indicator  bacteria, and that's

             3   straight out of the amendment.  Bu t the draft permit

             4   does not allow for us to demonstra te compliance by what

             5   we do to control sources averaging  flows.  Instead it

             6   requires to meet precisely the wat er quality

             7   concentrations objectives, which w e stated over and

             8   over again is not really feasible to do.

             9              So how does that all ad d up?  The water

            10   quality based effluent limits as c urrently stated are

            11   not going to be reasonably achieva ble?  The

            12   co-permittees will not be able to demonstrate

            13   compliance.  We will be in violati on of an enforceable

            14   numeric effluent limit within our permit which means if

            15   reported alone we will be subject to mandatory minimum

            16   penalties.

            17              When this happens, the board will not have

            18   the discretion to take circumstanc es into account or to

            19   reduce the minimum penalties which  are currently

            20   required to be assessed at $2 a ga llon.  To put that in

            21   perspective, that one outfall that  we had an abatement

            22   order on it blows at approximately  one-tenth of a cubic

            23   foot per second.  Over the course of a day, that comes

            24   to $175,000.  Aliso Creek flows at  about 5 cubic feet

            25   per second.  That comes out of com pliance, that's about
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             1   $6 million a day.  I hope that the  board sees the

             2   wisdom and tries to avoid that sce nario.

             3              What corrections do we think are needed?

             4   First, I actual agree with the EPA , with Cindy Lin.

             5   Incorporate the TMDL wasteload all ocations into the

             6   permit as water quality based effl uent limits.

             7              Second, correct the sta rting line and the

             8   monitoring requirements that got c hanged.

             9              Third, reaffirm the reo pener commitment to

            10   correct what's really our finishin g line criteria.

            11              And fourth, allow our c ompliance option to

            12   the implementation of a strategic program of best

            13   management practices that are desi gned and calculated

            14   to achieve the TMDL wasteload allo cations.

            15              So kind of a summary of  that, we recommend

            16   that you direct your staff to work  with the

            17   stakeholders to correct all the TM DL provisions.

            18   They're inconsistent with federal law, contrary to the

            19   intent of the basin plan amendment s, and could result

            20   in nondiscretionary mandatory mini mum penalties.

            21              Thank you.

            22              CHAIRMAN DESTACHE:  Tha nk you very much.

            23              MR. TAYLOR:  Scott Tayl or supporting the

            24   Orange County Storm Water Program,  and realizing that

            25   we've drawn and coveted after one spot.  I'll try to
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             1   move along here.

             2              I just want to spend a few minutes talking

             3   about the enhancements we'd like t o see in the permits

             4   sections that address green street s and

             5   hydromodification mitigation plan.

             6              So our first item is th e application of new

             7   and redevelopment standards to roa dway projects.  And

             8   roadway infrastructure is unique.  The right of way is

             9   limited.  There are technical cons traints in terms of

            10   traffic design and building design  and engineering, and

            11   roadways have safety as a primary objective.  The

            12   proposed new and redevelopment sta ndards treat roadway

            13   projects the same as any other lan d project mandating

            14   that bio-retention or bio-filtrati on can be used.  the

            15   roadway project, this may invoke a  lot of unintended

            16   consequences that we've heard quit e a bit about today,

            17   this will be at odds with our obli gations under the

            18   public resources code to kind of b alance the competing

            19   interest among state resources or stop some projects

            20   all together, and I'd like to illu strate these points

            21   with a couple of examples for you.

            22              The first example is a green streets

            23   retrofit project which is actually  underway in existing

            24   urbanized residential areas.  An i ntegrative project

            25   (inaudible) street rehabilitation and mobility
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             1   improvements on a bicycle boulevar d and drainage and

             2   water quality improvements.  It wo uld trigger the new

             3   and redevelopment projects because  of reconstruction of

             4   some of the streets and the trench ing for the storm

             5   drain improvements.

             6              So you can see just in the basic

             7   constraints, you can see the flow of the water, and

             8   these are pretty narrow streets, a ctually constructed

             9   in the '20s, so kind of a good mod el for LID, actually.

            10   And then here you can see the exis ting driveways which

            11   is another layer with some physica l constraints.  You

            12   add in the utilities and the stree t trees which we

            13   would want to preserve under a pro ject like this.

            14              And, finally, the fire department is

            15   obviously very picky about their t urning (inaudible)

            16   and getting their trucks in and th eir access.

            17              So you can see here, th en, the final

            18   maximized bio-retention area, if y ou will, and that's

            19   these two spots right here for thi s project.  As many

            20   areas in California, this site is underlaid by clay

            21   soils.  And the bio-retention unit s, what could be fit

            22   in this location, are about 5 perc ent of the size that

            23   would be required under this permi t.  So the project

            24   and its benefits may not have othe rwise gone forward

            25   with the mandated BMP sizing that' s put in this draft
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             1   permit.

             2              The second example is a  new roadway project

             3   in a greenfield area.  And the pur pose of this

             4   illustration is to show the gradin g constraints that

             5   some roadway projects have.  Gradi ng is typically

             6   minimized to avoid impacts to natu ral areas and hashtag

             7   conversions.  Implementation of bi o-retention along a

             8   road like this would increase the project footprint

             9   dramatically requiring the take of  an additional area.

            10   And you can see here you've got a lot of slopes that

            11   you're chasing.  Sometimes they're  greater than two to

            12   one.  So anything that you add alo ng the parkway areas

            13   is going to extend that impact are a out, in this case,

            14   the San Clemente coastal (inaudibl e).

            15              So analysis of balancin g these types of

            16   project impacts is best accomplish ed at the planning

            17   levels through EPA.  We estimate a bout 3.3 million to

            18   incorporate the hydromod and bio-r etention areas as

            19   depicted there graphically into th is project.

            20              So, to summarize on thi s point, a more

            21   flexible standard is needed for st reet infrastructure

            22   projects.  Use of the proposed new  development,

            23   redevelopment for streets will res ult in a

            24   disproportional amount of capital outlay for marginal

            25   environmental benefit in some case s.  Other NPDES storm
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             1   water permits recognize the unique  constraints of

             2   streets, including a recently adop ted Caltrans permit

             3   which allows for a variety of BMP approaches.  There

             4   are emerging BMPs such as permeabl e friction course

             5   overlays that are compatible with existing

             6   infrastructure.  They're economica l, they have dramatic

             7   water quality benefits, but they w ould really be

             8   excluded under this permit for bei ng used.  So we ask

             9   the board staff -- ask the board t o direct staff to

            10   include the EPA Green Streets comp liance as the

            11   compliance standards for roadways.

            12              So the second to last s ubject that I would

            13   like to tee up is the elimination of key exceptions

            14   from the hydromodification litigat ion requirements,

            15   specifically the accommodations fo r properties draining

            16   to engineered channels.  For engin eered channels,

            17   there's no threat of erosion for t he range of flows

            18   that have been identified by the H MP program.  We

            19   understand the main reason for eng ineering channeling

            20   exemption was eliminated was to al low for the potential

            21   for future channel restoration.  B ut in urban areas the

            22   restoration of channels isn't real ly going to be

            23   feasible, and I'd like to demonstr ate that with a

            24   couple of examples for you.  This is a Prima Deshecha

            25   watershed again in San Clemente.  And you can see this
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             1   is what it looks like today.  It's  a fairly urbanized

             2   residential area.  This is what it  looked like back in

             3   1947, so virtually no development in the watershed.

             4   And you can see down here, this is  just a zoom down by

             5   the coast of what, essentially, th e channel flow line

             6   looked like there in blue prior to  development.  And

             7   then the green is what it looks li ke today.  And then

             8   here's the overlay with developmen t back in.

             9              So again it's pretty ob vious and pretty

            10   clear that this is going to be imp ossible to restore

            11   the original channel alignment.  A nd I think since the

            12   alignment and slope can't be resto red to predevelopment

            13   conditions, we're still interested  in attaining some of

            14   the preexisting functions and valu es for creeks like

            15   this, but if you're looking at an in-stream

            16   rehabilitation project that's goin g to be done within

            17   the physical constraints that exis t today in terms of

            18   channel slope, available area, and  available

            19   cross-section and the urbanized di scharge rate that's

            20   there.  So there's really no benef it in reducing the

            21   discharge rate to predevelopment c onditions on a

            22   property by property basis such as  contemplated under

            23   this order since the in-stream enh ancement project must

            24   consider all of the changes that o ccurred in the stream

            25   in developing a new design.
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             1              Second example.  This i s the next watershed

             2   down in San Clemente, Segunda Desh echa Canada.  Here's

             3   what it looks like today.  Here's the 1946/1947 aerial

             4   showing the channel, and then a fl ood plane.  And

             5   what's there today?  Obviously, ag ain, limited, limited

             6   availability.  But if there was a redevelopment project

             7   in Segunda Deshecha hydromodificat ion controls would

             8   need to be applied.

             9              So in summary, we suppo rt the enhancement

            10   projects to the Segunda streams, b ut they must be based

            11   on the physical and engineering st reams that are

            12   present.  Providing a hydromodific ation draining to

            13   engineer channels will not change the feasibility of

            14   in-stream enhancement projects.  W e ask the board to

            15   direct staff to include an exempti on for properties

            16   draining to engineer channels.

            17              So that's it for me.  A t this point, I'm

            18   going to have Richard come up and close for us.

            19              CHAIRMAN DESTACHE:  Tha nk you for your time.

            20              MR. BOONE:  So I'm goin g to summarize the

            21   technical part of our presentation , and it's going to

            22   be a contribution from legal couns el representing a

            23   number of the counties as part of the Orange County

            24   presentation.

            25              So in terms of critical  policy areas,
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             1   technical policy areas that we thi nk you need to

             2   address and provide some direction  to your staff on,

             3   compliance needs to be attainable,  obviously.  The

             4   receiving water limitation in the ninth circuit

             5   decision.

             6              We ask that the process  here of permit

             7   renewal respect the prior progress  in public processes

             8   that have gone on before that have  laid so much in the

             9   bacteria TMDL and the basin plan a mendment and how that

            10   going forward is going to be incor porated into the

            11   permit.

            12              And then, lastly, as yo u've heard, we have

            13   some very significant concerns, po licy level concerns,

            14   about how we may be required going  forward to condition

            15   land development, and that really needs some very

            16   definite consideration.

            17              So, fundamentally, the recommendation to you

            18   from our Orange County co-permitte es is that you direct

            19   your staff to continue to dialogue  with us.  And with

            20   that, I'm still, with some battery  time, I'm going to

            21   hand it over to legal counsel.

            22              MR. HUNT:  Thank you bo ard members.

            23              Jeffrey Hunt from the c ounty counsel's

            24   office Orange County, representing  Orange County.

            25              We're going to submit s ignificant written
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             1   legal comments so I'm not going to  try to cover all of

             2   that territory in this presentatio n, but rather just

             3   focus on a couple of I think most significant issues

             4   that we've identified in reviewing  this draft permit.

             5              And I think from the sp eakers that you've

             6   heard more from a technical standp oint there's

             7   significant concern about some of the hydromodification

             8   requirements; in particular the el imination of the

             9   exemption from those requirements for engineered

            10   systems.

            11              And from a legal standp oint why we consider

            12   that to be a significant problem i s that we do feel

            13   that under the Clean Water Act the re does need to be a

            14   significant factual basis for such  requirements within

            15   the permit, and, in particular, a factual basis

            16   demonstrating that those provision s do essentially

            17   serve a water quality function.

            18              And why we're concerned  about the

            19   elimination of the exemption for e ngineered channels is

            20   that we don't believe that that ca se has really been

            21   made.  It appears to be primarily motivated by a

            22   federal policy issue that favors k ind of a restoration

            23   ultimately of the natural course o f that channel, you

            24   know, over time.

            25              And with an engineered channel, I think
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             1   there's a significant argument as the speaker from San

             2   Diego demonstrated when they devel oped their HMP plan

             3   and when the county developed its HMP plan, it did look

             4   at the issue as to whether hydromo dification

             5   requirements for a particular proj ect do in fact serve

             6   a water quality purpose or because  of the nature of the

             7   channel that it's discharging in t here is really no

             8   water quality need for such applyi ng those requirements

             9   to that particular project.

            10              These provisions of the  proposed permit

            11   don't allow the public entities to  go through that

            12   exercise.

            13              So again, we think it's  a problem just under

            14   the Clean Water Act or under the r equirements of the

            15   Clean Water Act just as kind of a boots on the ground

            16   lawyer for the county.  We also se e it's a problem from

            17   a very practical standpoint that t here is a significant

            18   amount of case law out there that does put an

            19   obligation on the county to mainta in, you know, when we

            20   develop or engineer a flood contro l property that the

            21   property owners within the area ar e protected by that

            22   engineered facility have a right t o essentially rely on

            23   that continued protection.

            24              And to the extent that you take actions or

            25   fail to take actions to maintain t he capacity of that
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             1   system, the public entity is in fa ct exposed to

             2   liability for it.  I think the sli des from the previous

             3   speaker kind of demonstrate that i f you basically try

             4   to start restoring those channels back to their natural

             5   states, that you do lose those cap acities and you do

             6   begin exposing public, you know, p rivate property to

             7   flood risks that didn't previously  exist.

             8              So we think that kind o f financial exposure

             9   on a public entity is not warrante d, particularly in

            10   situations where there doesn't see m to be a water

            11   quality benefit that's associated with it.

            12              The other kind of legal  point I'd like to

            13   make is more kind of a jurisdictio nal point about the

            14   whole process of the regional perm its.  That the way

            15   that we read the regulations is th at regional permits

            16   are permitted but only under certa in limited

            17   circumstances.  Primarily the perm its are going to be

            18   issued either on a jurisdiction ba sis or in situations

            19   where there is really a shared wat ershed, a common

            20   watershed.  I think the graphic th at the earlier

            21   speaker from the regional board pu t up showing the

            22   jurisdiction of this permit and of  this regional board

            23   demonstrated that there really wer e multiple watersheds

            24   within this entity that really are n't connected.  And

            25   what the graphic did fail to show,  failed to show was
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             1   certain, you know, features.  In p articular the

             2   Cleveland National Forest which se parates Orange County

             3   from Riverside county, Camp Pendle ton which essentially

             4   separates Orange County from San D iego county.  So

             5   these three sort of areas that are  covered within this

             6   jurisdictional permits are very di stinct and not really

             7   connected either physically or leg ally and

             8   jurisdictionally.  So it seems ina ppropriate to apply

             9   and there really doesn't seem to b e a legal basis to

            10   apply it in this particular circum stance.

            11              I recognize chief couns el has a different

            12   opinion on this and has issued a l etter pointing to a

            13   couple of examples.  Those example s I don't think

            14   really necessarily support their a rguments,

            15   particularly points to an example up in the Bay Area

            16   where the various entities actuall y petitioned and

            17   agreed to it, agreed to a jurisdic tional permit or a

            18   regional permit.

            19              And also pointed to an example up in Alaska

            20   which apparently also did fall wit hin that one

            21   jurisdiction.  The way Alaska does  things is different

            22   than probably anywhere else.

            23              The other point I'd lik e to make kind of on

            24   the regional nature of the permit is that it does tend

            25   to undercut the whole iterative pr ocess that again was
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             1   mentioned by your speakers as a ve ry important part of

             2   the regulation of storm water.

             3              The regulations and the  practice require

             4   that a reported waste discharge be  prepared at the end

             5   of every permit cycle, and the per mit be based on that

             6   reported waste discharge.  That is  the vehicle they

             7   seek.  It's the cornerstone of the  process in that it

             8   does tend to assemble the data and  the information

             9   learned from past permit experienc e and that the new

            10   permit is essentially based on tha t information and

            11   built on it.

            12              This regional permit, t he way it's being

            13   applied in this particular case is  that reported waste

            14   discharge is largely kind of becom ing a meaningless

            15   task.  It will be submitted after the permit's being

            16   developed.  The regional board, yo u know, try to deal

            17   with that issue has put in a diffe rent requirement for

            18   this Form 200 requirement, which i s a much more

            19   abbreviated sort of report and, ag ain, doesn't really

            20   serve the same purpose that the re ported waste

            21   discharge does and the board will,  you know, that's the

            22   information in front of the board and the staff and the

            23   board itself in developing the req uirements.  So we do

            24   have significant legal concerns ab out both of the

            25   hydromodification and regional per mit approach.
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             1              And with that, I'll yie ld the rest of my

             2   time.  And Shawn Hagerty will addr ess a couple of the

             3   significant issues that were raise d by the other

             4   speakers as well.

             5              MS. STROUD:   Good afte rnoon.  I'm Deputy

             6   City Attorney Heather Stroud from the City of San

             7   Diego.  And today I'm here to addr ess you on behalf of

             8   the San Diego co-permittees on our  legal concerns on

             9   the hydromodification requirements .

            10              Specifically local gove rnments are limited

            11   to what they can require from deve lopers and can only

            12   require mitigation for impacts tha t are actually passed

            13   by a project, and that's a constit utional limitation

            14   that we are subject to.

            15              There are two major are as in the

            16   hydromodification section of the d raft permit wherein

            17   this becomes an issue.  And the fi rst is the

            18   requirement that we require develo pers to go to

            19   predevelopment naturally occurring  runoff conditions.

            20   Especially where you have a redeve lopment project, you

            21   might be requiring mitigation for a project that's

            22   actually beneficial to runoff and may have less runoff

            23   than existing conditions that are on the ground.

            24              And then the second iss ue where that comes

            25   up where the hydromodification exe mptions that have
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             1   been fully vetted and approved by the regional board to

             2   take those away now basically expo ses us to potential

             3   liability for requiring mitigation  that's not caused by

             4   a project.

             5              As a practical matter, these conditions may

             6   be unenforceable by us.  There has  to be a nexus

             7   between a project's impacts and th e mitigation that's

             8   required.  And also, the permit as  drafted is

             9   inconsistent with EPA's approach.  We heard Dr. Lin

            10   from EPA express concerns about th e naturally occurring

            11   language and a related section of the permit.

            12              She said that it would cause confusion

            13   regarding what constitutes complia nce and what the

            14   naturally occurring condition is, and there's the same

            15   concern here.

            16              Also, the one size fits  all approach we

            17   heard from EPA is not appropriate because it's

            18   case-specific in terms of what you r goal is for

            19   restoration.  For the same reason,  it wouldn't be

            20   appropriate to require all develop ment to mitigate all

            21   naturally occurring conditions.

            22              The same issues potenti ally arise for the

            23   alternative compliance in lieu of fee and we are

            24   subject to the Mitigation Fee Act and have to go

            25   through some rigorous requirements  to establish that
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             1   there's a reasonable relationship between the fee and

             2   the development's impacts, and tha t's Government Code

             3   Section 66001.

             4              So I would just like to  reaffirm the

             5   technical presentation staff reque sts that the

             6   post-project runoff flow rates and  durations should not

             7   exceed preproject runoff rates, no t predevelopment

             8   naturally occurring, and to reaffi rm the board-adopted

             9   2010 hydromodification plan.

            10              Thank you.  I'll turn i t over to Shawn

            11   Hagerty now.

            12              MR. HAGERTY:  Thank you .  Mr. Chair, members

            13   of the board.  Shawn Hagerty.  I'm  a partner with the

            14   law firm of Best, Best & Krieger, and I'm City Attorney

            15   for the City of Santee.  I've been  asked to address the

            16   receiving waters limitations langu age on behalf of the

            17   City of San Diego.  And fortunatel y for you, I think

            18   I'm the last speaker on behalf of the co-permittees.

            19              I wanted to make two po ints.  A very simple

            20   one.  That is, you have the legal authority to address

            21   this issue.  And then, two, you sh ould use that

            22   authority now for the reasons that  have been stated

            23   earlier.

            24              So why do I say you hav e the legal

            25   authority?  Well, really, it's fun damental to the
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             1   structure of the Clean Water Act.  And it is

             2   absolutely, unequivocally settled law that MS4 permits

             3   are different animals under the Cl ean Water Act.  MS4

             4   permits under the Clean Water Act do not need to

             5   require strict compliance with wat er quality standards.

             6   The section -- you've heard a lot today about numeric

             7   water quality based effluent limit ations, that comes

             8   from secretaries certain section o f the Clean Water

             9   Act, Section 301.  That section do es not apply to MS4

            10   NPDES permits.  MS4 NPDES permits are a very different

            11   animal.  They have different rules  that apply to them.

            12              now why is that importa nt?  And the seminal

            13   case on that is Defenders of Wildl ife.  You may not be

            14   in the habit of reading reported c ases, but this is one

            15   I think you should read.  It's not  that long.  The text

            16   itself is probably about eight pag es.  And it really

            17   walks you through the structure of  the Clean Water Act

            18   as it applies to MS4 discharges.

            19              And I think if you look  at that, you come to

            20   three important conclusions.  One,  water quality based

            21   effluent limitations, including on es that are derived

            22   from TMDLs, are not required for M S4 permits by the

            23   Clean Water Act.  You can use a BM P-based approach.

            24   It's allowed.

            25              Two, because MS4 permit s don't require
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             1   strict compliance with water quali ty standards, you as

             2   the permitting authority have the ability to define how

             3   compliance with what water quality  standards are to be

             4   achieved.

             5              As I was listening, the  third, this is more

             6   kind of a structural one, little b it of a philosophical

             7   one, but a lot of this permit is b ased upon the goals

             8   of the Clean Water Act as a whole,  to restore and

             9   maintain.  That's fundamental to w hat your staff is

            10   trying to do here.  How are you go ing to argue again

            11   that?  But the key point is that t hose goals have to be

            12   achieved through the permitting sy stem that exists in

            13   the Clean Water Act, and that's th e MS4 NPDES system.

            14              And why is that importa nt?  Well, it's

            15   fundamentally important because Co ngress understood

            16   that MS4 systems were different.  And Todd Snider did a

            17   good job of explaining that.  Othe rs have as well.

            18   It's a different system.  So we wa nt to achieve the

            19   goals of the act, but we do it thr ough the permitting

            20   system that we have which recogniz es some of the

            21   constraints that we have as discha rgers on the ability

            22   to achieve water quality standards .

            23              Now, you have language in your permit

            24   dealing with receiving water and i t is generally

            25   consistent with the state board's precedential decision
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             1   that establishes that decision, 99 -05.  Your language

             2   actually adds some things that are n't in the

             3   precedential language.  That may b e something you want

             4   to look at, but it's generally con sistent with that.

             5              But what I would encour age you to do is look

             6   at the state board order -- it's 2 001-15.  It's one

             7   dealing specifically with the 2001  San Diego permit,

             8   because that is really the order t hat interprets the

             9   receiving water limitations langua ge in light of the

            10   "Browner" case that hadn't been do ne before.  Even the

            11   '99 language wasn't based on "Brow ner."  Earlier

            12   decisions of the state board actua lly seemed to

            13   misunderstand what I just told you  earlier, that water

            14   quality based effluent limitations  have to be in

            15   permits.  That's what they thought .  "Browner" said

            16   they don't, and so what happened i n 2001 is the state

            17   board looked back at its language and said, "Well, how

            18   do we interpret this in light of " Browner?"  And it did

            19   so by saying, "We are not requirin g strict and

            20   immediate compliance with water qu ality standards.  Our

            21   permits are designed, our language  is designed to

            22   achieve those standards over time through the iterative

            23   process."

            24              And there seems to have  been a development

            25   in thought about what that order m eans.  I'd encourage
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             1   you to look at that order closely because part of that

             2   order actually says a lot of what the co-permittees are

             3   asking you to do here.  It actuall y links the iterative

             4   process to the discharge prohibiti ons.  That was

             5   something that was deemed to be la cking in the order

             6   and the permit at that time and th e state board said go

             7   back and fix that.

             8              So what does that leave  you with on the

             9   state board?  It means that you ha ve an enforceability

            10   system.  We're not asking for exce ptions or anything

            11   like that, but it's linked to the iterative process,

            12   and it has to be linked to the ite rative process.

            13              Why you're hearing so m uch about this today

            14   is not because of the previous ord ers.  It's because of

            15   the ninth circuit decision that in terpreted those

            16   orders in a way that in our view t urns those orders on

            17   its head.  It says, "No, this stri ct and immediate

            18   compliance with water quality stan dards isn't

            19   required."  And this iterative pro cess, well, it's in

            20   the permit.  It has nothing to do with compliance.

            21   It's some kind of appendage that j ust sits out there

            22   that isn't linked to compliance.  And that's what we're

            23   asking you to address.

            24              So, fundamentally, this  is a policy issue

            25   for this board.  In our view, ther e are no legal
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             1   constraints on your ability to add ress it.  You may

             2   hear either see in written comment s or hear from other

             3   speakers that there are concepts s uch as

             4   anti-backsliding or anti-degradati on that may place

             5   limits on your ability to address this issue.  We don't

             6   think that would apply.  You would  not be lowering

             7   numeric effluent limitations or re moving permit

             8   conditions.  We're not asking you to take the receiving

             9   water limitations out of the permi t.  We're just asking

            10   you to link it to the unique ways that you have in this

            11   effort to comply with those requir ements.

            12              You would not be allowi ng degradation of

            13   high quality waters.  You would be  establishing a

            14   mechanism to improve water quality , which is the goal.

            15   And these issues came up at the L. A. Regional Board

            16   hearing last week, and regional bo ard staff

            17   specifically addressed them and th e board rejected them

            18   as limitations on the authority.  And they developed a

            19   compliance mechanism that was cons istent with the

            20   program that they were developing.   So that's what

            21   we're asking you to do today.

            22              And I attended a lot of  the focus workshops

            23   and the meetings, and I think boar d staff at least

            24   understood why we were making this  request.  But at the

            25   end of that process, there was an indication that they
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             1   were constrained from a staff leve l to make changes,

             2   and that we should address the boa rd and ask the board

             3   to give direction if that's the bo ard's desire to

             4   address these issues, and that's w hy we're doing it.

             5              We think the compliance  language should be

             6   linked to the adaptive management process.  It should

             7   be linked to the TMDL implementati on plans.  And the

             8   key part, it should be linked to t he water quality

             9   improvement plans in such a fundam ental, innovative

            10   part of what you're doing in this permit.

            11              It needs to be that the  compliance mechanism

            12   needs to be in the permit itself.  It can't just be in

            13   the fact sheet.  There can't be la nguage in the fact

            14   sheet about how you might look at it or interpret it or

            15   enforce this language.  It needs t o be in the permit

            16   because each element of the permit  is an enforcement

            17   requirement.  So we need that in t he permit itself.

            18              There was a lot of talk  earlier in the staff

            19   presentation and others about want ing to set up a

            20   system where you can try and fail,  try things and fail.

            21   And you can't have that process.  You can't do those

            22   innovative things if it's not link ed to a compliance

            23   mechanism that is achievable.

            24              So we would ask that yo u direct staff to

            25   reassess the compliance language i n the permit.  And
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             1   also it has been mentioned, there' s a state board

             2   process that's going on specific t o this issue, and we

             3   would ask that you direct staff to  engage in that

             4   process.

             5              Thank you.

             6              CHAIRMAN DESTACHE:  Tha nk you very much.

             7              I have two other speake r cards from the

             8   county, one is Karen Holman.  I do n't know who she is.

             9              MS. HOLMAN:  I'm for th e Port of San Diego

            10   speaking on behalf of --

            11              CHAIRMAN DESTACHE:  Oka y.  Are you speaking

            12   as part of their presentation?

            13              MS. HOLMAN:  No.

            14              CHAIRMAN DESTACHE:  We' ll call you as an

            15   interested person, then.

            16              CHAIRMAN DESTACHE:  Oka y.  Then Richard

            17   Crompton?

            18              MR. CROMPTON:  I'm spea king as an interested

            19   person.

            20              CHAIRMAN DESTACHE:  Oka y.  So the City of

            21   San Diego, we have a 10-minute slo t for them.  Let's

            22   take a five-minute break.  We'll m ake Chris wait five

            23   more minutes.

            24              (A recess is taken.)

            25              CHAIRMAN DESTACHE:  If everyone can take
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             1   their seats.  Chris McFadden is ju st dying to tell us.

             2              MS. McFADDEN:  Good aft ernoon.  I'm Chris

             3   McFadden.  I'm the deputy director  with the City of San

             4   Diego Storm Water (inaudible).

             5              What I want to mostly d o is just kind of

             6   thread in the elements of Mayor Sa nders' letter that

             7   was sent out last week and what yo u've already heard,

             8   also last week (inaudible) met her e in San Diego.  They

             9   had a blowout turnout.  They've ha d more people than

            10   they've ever had, and I think one of the main reasons

            11   (inaudible) go to Wayne's presenta tion.  He did an

            12   excellent job, with standing room only, actually, at

            13   that meeting.  So I think it reall y underscores the

            14   important decisions that all of ar e making today, and

            15   it also demonstrates all the scien ce that is being done

            16   around the state.  And I think it' s very important

            17   that, you've heard best available science time and time

            18   again, and I think that's somethin g that we really need

            19   to take home.

            20              I also want to thank, o f course, David,

            21   Eric, Wayne, Laurie, and Christine  Arias for their

            22   efforts.  This has been a really s uccessful process.

            23   In the City's mind, I think this i s something we'd like

            24   to see done moving forward as well .

            25              They have listened to a  lot of things.  I'm
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             1   not going to reiterate what you've  already heard, but

             2   they have made some substantial ch anges that we are

             3   very impressed and we'd like to se e.  Also, we do see

             4   this as a model for TMDL.  You've heard our involvement

             5   in the third party for TMDL with ( inaudible) which is

             6   very effective, and I think this i s carrying on that

             7   same momentum with all the stakeho lders and the

             8   regional board here.

             9              Of course the City's ap proach is to work

            10   constructively to identify all the  issues in the

            11   watershed, and we believe the regi onal board has taken

            12   these approaches and done what the y can within their

            13   control.  I think the attorneys ha ve really laid it out

            14   well.  There are certain limitatio ns that staff do have

            15   and that ultimately they are going  to have to rely on

            16   your authority to really make some  of these difficult

            17   decisions.  Some of the significan t issues that remain

            18   still, and actually this is brough t out by

            19   Mayor Sanders' November 7th letter , our concerns about

            20   the fiscal impacts and long-term s ustainability of the

            21   draft permit.

            22              The City of course spen ds over $36 million

            23   each and every year on protecting our beaches and bays,

            24   and we do have concerns about poss ibly having the board

            25   divert more funds away from public  safety and fire

                                                                      152
 



             1   protection and other port services  to meet some of

             2   these regulations that we still th ink need to be looked

             3   at from a more scientific basis.

             4              So Mayor Sanders does r equest that you send

             5   your team to finish the really goo d work that they've

             6   already started with the regulatio ns community to

             7   identify appropriate scientificall y based remedies to

             8   address these concerns and withhol d any ultimate

             9   decision until these decisions hav e been made so we can

            10   achieve a achievable, sustainable guide to what

            11   everybody wants and what all the s takeholders desire in

            12   all of our watersheds.

            13              So, overall, we do supp ort the watershed

            14   based approach to this permit.  We  are under a lot of

            15   TMDLs that we are already reportin g on.  And in a lot

            16   of cases, to answer your question,  this is going to

            17   streamline our reporting.  It's no t necessarily going

            18   to reduce the amount of reporting that we do, but I

            19   think if you're going to be lookin g at information on a

            20   certain watershed you're going to have one place to go

            21   instead of a bunch of other projec ts and JURMPs from

            22   other municipalities.

            23              So we would ask you to direct your staff to

            24   refine the compliance through the water quality

            25   improvement plans as outlined by t he other
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             1   co-permittees.  We also request th at the permit not be

             2   adopted until the state board next  week, fortunately,

             3   meets to talk about their receivin g water and

             4   limitations.  It's going to have s ignificant issues

             5   that I won't bring up again.

             6              And also on the HMP, th e co-permittees did

             7   spend over a million dollars devel oping this over two

             8   years and it was adopted by your b oard, by all of you,

             9   recently, and we want to maybe sur e that we get this

            10   right.  And we committed to spend about $1.5 million of

            11   monitoring by all the co-permittee s on this HMP

            12   monitoring plan, and we want to ma ke sure we get to

            13   continue that good work that we re ally have well

            14   thought out.

            15              And in closing, I'd jus t like to reiterate

            16   thank you for the process.  I thin k we've come a long

            17   way.  And I just want to make sure  we get this right,

            18   because I do think there are a lot  of eyes throughout

            19   the state and probably even throug hout the country,

            20   that are looking into this.

            21              So, thank you.

            22              CHAIRMAN DESTACHE:  Tha nk you very much,

            23   Chris.  I have another -- Richard Hopkins.  Are these

            24   interested parties?

            25              VICE CHAIRMAN STRAWN:  Three different
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             1   cities.

             2              MR. HOPKINS:  Intereste d party.

             3              CHAIRMAN DESTACHE:  Oka y.  What about from

             4   the City of San Diego?  Do we have  anybody else?  Chris

             5   was the show.  All right.  Good.

             6              We are going to move on  to the environmental

             7   groups, San Diego Coastkeeper.  An d I see Jill getting

             8   up.  Do you have an estimate of ho w much time?

             9              MS. WITKOWSKI:  Hopeful ly not 45 minutes.

            10   I'll be sharing this with Collin K elly from Orange

            11   County Coastkeeper, Inland Empire Waterkeeper, and will

            12   also probably cede some of my time  to Noah Garrison

            13   from NRDC so he can discuss some s pecific legal issues

            14   that were just phrased.

            15              Good afternoon.  I'm Ji ll Witkowski.  I'm

            16   with San Diego Coastkeeper and sin ce I last was before

            17   you, I've now become the waterkeep er for San Diego

            18   Coastkeeper.  That means I get to use my environmental

            19   science background and my legal sk ills to be the voice

            20   of the water of San Diego.  So I'm  here speaking on

            21   behalf of San Diego county waters and on behalf of the

            22   people who use the water.

            23              What I'd leak to do fir st is to take a step

            24   back.  Like Laurie said when she s tarted and really

            25   reframe the issue for you in our p oint of view from the
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             1   environmental point of view becaus e you've heard for

             2   several hours from the co-permitte es point, and I want

             3   to talk to you personally about wh y this issue is

             4   important to me.

             5              So pop quiz.  Departmen t of Environmental

             6   Health, how much rain does it trig ger to have a beach

             7   closure advisory and how long does  that advisory last?

             8   Do any of you know?  If you listen ed to Laurie earlier

             9   you should know the answer to the second question.  So

            10   point two inches of significant ra infall in 72 hours is

            11   the advisory.

            12              The reason that this is  frustrating to me

            13   and frustrating to a lot of surfer s and swimmers is

            14   that the 72 hours is a blanket adv isory in all beaches

            15   throughout the whole county.  You get a surfer who

            16   says, "Gees, you know, I swam 24 h ours after it rained

            17   and I didn't get any ear infection  so they must be

            18   lying or I shouldn't trust the Dep artment of

            19   Environmental Health."

            20              And it's extremely frus trating not to be

            21   able to know better information ab out when our beaches

            22   should be opened or closed.  But a lso it's extremely

            23   frustrating from somebody who enjo ys the water.  And I

            24   want to talk to you about that fro m my personal point

            25   of view.  So this is me with my fr iends getting ready
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             1   to in Glorietta Bay at the beginni ng of the triathlon

             2   season last year.  And I'm a triat helete.  The other

             3   members of the triathlon Club of S an Diego, we're in

             4   the water all year round.  And we were getting ready to

             5   race the Super Seal Triathalon whi ch is an Olympic

             6   distance triathlon at Silver Stran d which is the bay

             7   side of Coronado in March, and act ually that race was

             8   canceled this year, or actually th e swim portion was

             9   canceled, because it had rained th e day before, which

            10   was okay with me because I had a s inus infection from

            11   the swimming I had been doing in G lorietta Bay and

            12   Mission Bay.  I also got an ear in fection this year

            13   after I was a swim buddy and the S an Diego

            14   International Triathlon which is i n Spanish Landing.

            15   And recently got a sinus infection  after swimming in

            16   Vail Lake in Temecula for a race.

            17              But this doesn't only a ffect me.  It

            18   affects -- triathlon is just one l ens to view this

            19   through.  It is a big deal for San  Diego.  This is the

            20   birthplace of triathlon.  Last yea r we had the IT World

            21   triathlon series which brought 2,0 00 from 42 states and

            22   16 countries to San Diego to race.   And it was a

            23   two-day race.  It was in May.  For tunately they didn't

            24   have to worry about rain, but actu ally there was rain

            25   forecasted in that week and we're all keeping our
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             1   fingers crossed.  I'm signed up fo r a race in March

             2   2013.  It's actually the Half Iron man in Oceanside.

             3   They bring 3,000 athletes all acro ss the country to

             4   Oceanside.  They stay in the hotel s.  They fly into our

             5   airport.  They come from Australia , France, Spain.

             6   They're professionals to come here  to race, and we all

             7   keep our fingers crossed and we ho pe it doesn't rain.

             8              The situation to me is unacceptable for a

             9   such a beautiful place like San Di ego.  And one of the

            10   things that we had discussed in a focus meeting process

            11   is our goals for this permit.  Lau rie said earlier, we

            12   want you to fail early and often.  I hope that we

            13   succeed early and often.  And Wayn e had said during the

            14   process that we recognize it may t ake multiple permit

            15   processes and multiple permit go-a rounds to actually

            16   see improvement in dry weather and  that we may never

            17   see improvement in wet weather.  T hat's unacceptable

            18   for us, and we really need to reth ink our standards.

            19   This is actually one of the things  that I agree with

            20   Mike McSweeney from the BIA and I had opportunity to

            21   have conversations.  The BIA and C oastkeeper don't

            22   often talk, but we're working that  way and that's one

            23   of the benefits of our focus meeti ng process.

            24              Not just me.  Here's an other picture, since

            25   I won't be the only one swimming.  This was some staff
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             1   and volunteers from Coastkeeper on  Swimmable Action

             2   Day.  This is the 40th anniversary  of the Clean Water

             3   Act, and San Diego Coastkeeper pro tects fishable,

             4   drinkable, swimmable San Diego wat ers, and we're here

             5   protecting this for everybody.

             6              Why is the storm water so difficult?  Well,

             7   it's death by a thousand cuts.  It 's the sprinklers,

             8   it's the dog poop, it's the car wa shing, it's the power

             9   washing, it's the open dumpsters.  And that's why this

            10   is so important.  We've got so man y really talented,

            11   smart, dedicated public servants i n this room right now

            12   that care about this issue, but we 're not going to

            13   solve it by ourselves.  This is go ing to take a whole

            14   community.  It's going to take res idents getting

            15   involved, businesses getting invol ved, and that's why

            16   organizations like San Diego Coast keeper becomes so

            17   important to partner with the regi onal board staff, to

            18   partner with the co-permittees so that we can work

            19   together to achieve these goals.  You know, the

            20   co-permittees aren't in it alone.  We're here to help,

            21   and that's one of the things we wa nted to bring forward

            22   in the meeting process.

            23              So, focus meeting proce ss I wanted to add my

            24   thanks to the regional board staff  for the tremendous

            25   way that they have approached this  permit.  It's in my
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             1   experience unprecedented to have a  pre-draft draft to

             2   be able to discuss, to come togeth er, to have

             3   facilitated meetings.  It led to i ncredible discussion

             4   at the meetings and both outside o f the meetings.

             5              I really commend the Sa n Diego co-permittees

             6   for coming to meet with us.  I com mend the staff for

             7   meeting with me as well and allowi ng me to bring the

             8   San Diego Green Building Council a nd other groups

             9   together.  So we can work on where  we can work together

            10   on solving this problem.

            11              So San Diego Coastkeepe r's goals for these

            12   permits were a few things.  To saf eguard the water

            13   quality improvements protection th at we've had already.

            14              As you've heard the co- permittee say,

            15   they've spent a lot of time and mo ney working on this

            16   problem, and we want to make sure that we preserve

            17   those improvements.  But also prog ress has been slow

            18   and I think one of the great thing s this permit does is

            19   it says, "Okay, instead of saying this is how many

            20   miles of streets that you have to sweep and how many

            21   inspections necessary that have yo u to do every month,

            22   let's see where our priorities are  and let's develop

            23   the best approaches."

            24              One of the things that -- and from an

            25   environmentalist point of view it' s a little bit scary
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             1   because it's a lot harder to say, "Hey, you're doing

             2   this right or you're not doing thi s right."  We have to

             3   set goals and trust in this proces s.

             4              One of the things that we brought to the

             5   table was involving Coastkeeper an d other local groups

             6   likes Escondido Creek Conservancy and Los Penasquitos

             7   Lagoon Foundation.  When we figure  out the priorities

             8   and when we figure out the strateg ies so that we're all

             9   working together and it's not just  co-permittees

            10   against stakeholders.

            11              So I'm going to touch v ery briefly on some

            12   of these issues.  I'll let Collin and Noah get into

            13   more of the details.  But so the h ydromodification

            14   issue that we've talked about, hyd romodification can be

            15   a serious problem.  I support the idea of where on-site

            16   compliance really is not feasible.   Looking at

            17   something that would be better ove rall for the entire

            18   watershed and really looking at im provements, something

            19   that I had discussed with Mike McS weeney and discussed

            20   with the regional board, and I'd l ike to see some

            21   regional project actually get off the ground and be

            22   successful.  However, one of the t hings that the permit

            23   looks at now is this new in lieu f ee program which is

            24   sort of like a mitigation banking program.  It says you

            25   can do on-site compliance, or you can pay money and the
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             1   project has to be done within four  years.

             2              I'm not really sure how  this works.  I mean

             3   You have, one, you have a $4 milli on restoration

             4   project of Escondido Creek and you  have a subdivision

             5   that wants to go in and they pay a  hundred thousand

             6   dollars towards this project, towa rds this restoration

             7   project.  But what guarantee is th ere that the project

             8   actually happens?  And what happen s if there isn't

             9   enough money for the project to ge t forward?  Who's

            10   holding the bag?  Who is responsib le for making it?  Do

            11   you have to undo -- you can't undo  the development, the

            12   subdivision that's already been in .  If it's already

            13   built, then you can't do additiona l on-site treatment

            14   there.  What happens?

            15              One of the things that I had suggested, I'm

            16   not sure if you're familiar with " Kick Starter," but

            17   it's basically a proposal for a pr oject and you have to

            18   have enough people basically buy i nto it and say, "Yes,

            19   I want to do that."  And then you have to meet a

            20   certain limit.  You have to meet t he goal to say this

            21   project is going forward, and then  the project goes

            22   forward.

            23              So I would support the idea of seeing if

            24   these regional projects work, but there have to be

            25   safeguards to make sure we don't h ave these holes, that
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             1   we don't have projects that don't go forward.

             2              So the bacteria TMDL, t here's been a lot

             3   that's been said about this.  It's  been extremely

             4   technical.  I'll let Noah go into many of the details,

             5   but, basically, at the end of the day the TMDL has to

             6   under law be incorporated into thi s permit.  So I

             7   understand comments by the county and concerns about

             8   money and how expensive this will be, but not

             9   incorporating it into the permit i sn't an option.  I'm

            10   sure Ms. Hagan can weigh in on the  legal aspects of it,

            11   but I fully support the regional b oard's staff's

            12   position as well as the position b y the EPA that this

            13   has to go in.  Now, there are inte resting points that

            14   Noah will talk about, incorporatin g the wasteload

            15   allocations and making sure that t hese water quality

            16   based effluent limitations are in the permit.

            17              We support what is ther e now.  And we just

            18   want to make sure that this bacter ia TMDL goes forward

            19   because it's so important.  This r eally gets into the

            20   heart of being able to swim, being  able to use our

            21   waters.

            22              Adaptive management.  T his is the safe

            23   harbor issue that we've been talki ng about on and on

            24   and on.  And basically this cause or contribute to

            25   water quality violation language c omes straight from
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             1   the Clean Water Act and from the C lean Water Act water

             2   violations.  As regional board sta ff said, it's been in

             3   our permits over and over again.  Noah will talk

             4   specifically about the Ninth Circu it litigation and how

             5   it impacts or doesn't impact this language, but we

             6   support keeping the language as is , and we support the

             7   way the regional board staff has a pproached this.

             8              So using volunteers res ources and public

             9   participation, this is a key issue  for us.  San Diego

            10   Coastkeeper has a huge volunteer w ater quality and

            11   monitoring program.  Our program h as had a lapse since

            12   2000 and we monitor 32 sites aroun d San Diego county

            13   each month.  We have volunteers go  out and -- Travis

            14   our lab manager and other voluntee rs test the water for

            15   bacteria, and we also send samples  out for metals.  We

            16   have a great website, a Wiki, that  keeps tract of the

            17   data and information.  We think th is is actually a

            18   really great resource for co-permi ttees to use.

            19              One of the things that' s been frustrating to

            20   us is that some co-permittees like  San Diego county

            21   will ask us for information and wi ll use our data as

            22   they do their decision making.  An d I think the

            23   regional board staff was trying to  do a good thing by

            24   saying as we do our water quality implementation plans,

            25   as we identify our priorities, let 's use all available
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             1   data that we have out there.  So t hey will use

             2   Coastkeeper's data to try and figu re out where are our

             3   problems and where should we use o ur resources.

             4              Unfortunately the langu age is a little bit

             5   vague.  It talks about relevant an d appropriately

             6   collected and analyzed data, and t hat's actually not

             7   specific enough for us to be able to say, "Hey, we have

             8   relevant, adequately collected, an d analyzed data."

             9   We'd like to see it specific so we  can say San Diego

            10   Coastkeeper's program and our data  should be used and

            11   is helpful.  If the data we have r ight now is not

            12   helpful, we want to know how to ma ke it better.

            13              Another option of using  voluntary

            14   resources -- and here's our 32 sit es.  There's a map of

            15   where we collect -- do our monitor ing each month.  This

            16   little picture on the side is abou t our pollution

            17   patrol programs where voluntary ne ighborhood water

            18   watch programs that we've been tal king about with

            19   co-permittees, really trying to ge t residents engaged

            20   in understanding how they contribu te to storm water

            21   problems and how they can be part of the solution

            22   instead of part of the problem.

            23              The thing with these pr ograms is it's really

            24   going to depend on your neighborho od.  The program in

            25   La Jolla is not going to be the sa me as the program in
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             1   OB.  It's not going to be the same  as the program in

             2   Santee.  But these are programs wh ere you work with a

             3   co-permittee, you work with local neighbors, you work

             4   with a volunteer group to really g et people engaged and

             5   excited and leading by example and  working with their

             6   neighbors to make better choices a bout how we deal with

             7   pollution, because this problem is  so big it's really

             8   going to take all of us.

             9              I also want to let you know that as we

            10   participated in this process San D iego Coastkeeper,

            11   Orange County Coastkeeper put toge ther comments to the

            12   regional board staff and we were j oined by these

            13   organizations as well in participa ting that care about

            14   this permit and want to see storm water protections.

            15              I'd also like to discus s the JURMP reporting

            16   issue that we had talked about, ju risdictional

            17   reporting versus watershed reporti ng.  I really

            18   appreciate your efforts and the re gional board staff's

            19   efforts in trying to reduce the am ount of reporting

            20   that we have.  As one of the proba bly only people who

            21   read all of the jurisdictional rep orts from all of the

            22   co-permittees in San Diego county,  they were a

            23   nightmare.  They're huge.  They're  completely

            24   inconsistent between co-permittees .  And they're long.

            25   And they're probably extremely cos tly and not a good
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             1   use of resources.

             2              However, we think the t wo-pager is much too

             3   short, and I heard the co-permitte es say the same

             4   thing.  They need to have a more r obust reporting to be

             5   able to show their city councils a nd show environmental

             6   groups and the regional board staf f how well they're

             7   doing.  And also -- so I agree wit h Mr. Gibson's

             8   comments on that.

             9              But it's also on accoun tability.  It's great

            10   we're doing planning on a watershe d level, but things

            11   don't get implemented on a watersh ed level.  Things get

            12   implemented on a jurisdictional le vel.  Budgets are at

            13   a jurisdictional level, and so it' s extremely important

            14   to be able to say, "Here are our w atershed goals.  Who

            15   is doing something about this?"

            16              One of the issues that came up in a focus

            17   meeting is what if the watershed a grees on a priority

            18   and then nobody in the watershed a ctually wants to do

            19   something about that?  That they'r e all going to do

            20   something in the other watersheds that they're involved

            21   in.  For example, Solana Beach in two different

            22   watersheds.  It may choose to do a ll of its work and

            23   focus all of its efforts in one wa tershed and not

            24   another.  So these jurisdictional reports are important

            25   to figure out who's doing what in which watershed.
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             1              And if something gets d ropped, if we have

             2   these orphaned issues, if we have these goals that

             3   aren't met, who is responsible for  meeting them.  Who's

             4   dropped the ball.  So that's why t hese jurisdictional

             5   reports are important.  I would ac tually make them more

             6   robust than the permit currently h as them.

             7              So now I'm going to han d it over to Collin

             8   Kelly from Orange County Coastkeep er and Inland Empire

             9   Waterkeeper.

            10              Thank you.

            11              MR. KELLY:  Hi.  Good a fternoon.  My name's

            12   Collin Kelly, staff attorney at Or ange County

            13   Coastkeeper and Inland Empire Wate rkeeper.  We cover

            14   all of Riverside county and San Be rnardino counties for

            15   the Inland Empire Waterkeeper, bas ed in Costa Mesa and

            16   Riverside.

            17              First of all, I'd like to thank the regional

            18   board for establishing this proces s.  It's sort of rare

            19   when I have the opportunity to com e down to San Diego

            20   before the regional board for San Diego.  I'm generally

            21   dealing with the Santa Ana regiona l board, which of

            22   course we love.  However, I think this process can be

            23   used as somewhat of a model.  We g enerally in the past

            24   have had groups that were led by c onsultants and not

            25   necessarily a facilitator.
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             1              And it looks like that' s what was used here.

             2   And I felt that after every meetin g everyone felt like

             3   they had their opinions heard.  An d I think it made the

             4   process a lot less contentious tha n it otherwise could

             5   have been.  If there's any conside ration in changing

             6   your process, if you need anybody' s support with what

             7   you're currently doing, you can ju st give me a call.

             8              I'd also like to remind  the board throughout

             9   this process, because we've heard a lot of the

            10   co-permittees come up here and tal k about taxpayers and

            11   how much this is going to cost and  of course all of us

            12   are taxpayers so that's something we all listen to.

            13              However, it's not simpl y the co-permittees

            14   that have the ear, citizenry.  So of course we're

            15   nonprofit organizations so we don' t have that natural

            16   base of taxpayers a say in what go vernment does.  We

            17   have those people that have a dire ct interest, a very

            18   significant interest in water qual ity to seek out

            19   keeper organizations in our NRDC.  So we hear a more

            20   robust and interested opinion on t hings like this.  And

            21   that's what we do, coming here.

            22              It's essentially to rem ind the regional

            23   board that no single entity can cl aim to represent the

            24   public.  We all represent parts of  the public and taken

            25   in a whole, I think the right deci sions can be made.
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             1              I think it's fair to sa y that all of us do

             2   represent interest in our collecti ve waterways and to

             3   maintain and improve water quality  in those areas.

             4   However, I think all of us can agr ee that at a certain

             5   level, and I think we're reaching that level now, you

             6   see a plateau of regulations and t he impact those

             7   regulations have on water quality.   Twenty years ago it

             8   was a substantial -- as regulation s improved, you saw a

             9   marked improvement in water qualit y.  And I think we're

            10   starting to see on a jurisdictiona l basis there's

            11   perhaps some limitations to that.  And one of the

            12   things that Orange County Coastkee per is interested in

            13   sort of the decentralization of wa ter quality

            14   responsibilities.  By using things  like low impact

            15   development, people can take respo nsibility for some of

            16   the water quality improvements the y might contribute to

            17   and through some common sense thin gs, I think a lot of

            18   people if explained to them in a c ommon sense way, they

            19   will voluntarily take a lot of the se things on and seek

            20   to improve water quality.

            21              However, we do recogniz e some of the limits

            22   of those and have in the past, in north Orange County,

            23   supported regional low impact deve lopment BMPs.  We do

            24   share some concern about the abili ty of parties to

            25   maintain some types of LID BMPs ov er time.  We do
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             1   appreciate the ability of local go vernments to take

             2   alternate in lieu fees and constru ct regional LID

             3   programs because it provides the p ublic with the

             4   verifiable information on what gov ernments do, and

             5    we can look at their books.  We c an determine what

             6   they're doing with those projects.

             7              However, one of the iss ues we have and have

             8   had in north Orange County, and co ntinue to have here,

             9   is the measurement of alternate in  lieu fees and the

            10   likelihood that the development of  LID BMPs actually

            11   occurs.  It's been said during som e of these meeting

            12   that north Orange County should be  a model for the

            13   implementation of regional LID.  O ne of the issues we

            14   raised there was since the north O range County MS4 was

            15   adopted, there's essentially been a collapse in the

            16   economy and no significant develop ment in that area.

            17   So I think it's premature to say t hat the north Orange

            18   County example is a model of how t o go.  And it will

            19   probably be a number of years befo re we're able to

            20   determine how effective that actua lly is.

            21              One of the issues we ha ve is whether the

            22   fees collected are going to be suf ficient to actually

            23   construct and maintain the project .  That's not

            24   something that we have an answer t o and I don't think

            25   it's anything that anybody's going  to have an answer to

                                                                      171
 



             1   at this point until we see how the  process rolls out.

             2   The four-year time line is a good start, I think, but

             3   it still doesn't provide me with r easonable assurances

             4   that the development is actually g oing to occur.

             5              One of the issues I'd a lso like to discuss

             6   is there's a significant amount of  leap of faith that

             7   environmental groups had to do to participate in a

             8   project that was regional in scale  and not county by

             9   county.  I know that's something t hat we've had to

            10   internally deliberate for a signif icant amount of time.

            11   The reason being that in this regi on alone, it's hard

            12   to say Temecula, downtown San Dieg o, and Laguna Beach,

            13   you would automatically think they  are very similar in

            14   your mind.  They all have very reg ional problems.

            15   There's, granted, a large carryove r, say 70 to 80

            16   percent is going to be essentially  the same, and that's

            17   why we supported that project.  Ho wever, we are taking

            18   a leap of faith that with a region al permit, it's going

            19   to relieve the stress on the regio nal board to

            20   actually -- and this has been said  to me by no one at

            21   this regional board -- but get out  of the office.  Not

            22   always be writing permits, but act ually start enforcing

            23   some of these things and see how t hey're actually

            24   working on the ground.  If this is  a mechanism that

            25   allows something like that to happ en, we'd very much
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             1   appreciate that.

             2              However, we do have an issue, and this did

             3   come up during the process, the in terest in the

             4   co-permittee to actually implement  an effective

             5   adaptive management process.  And for that to work,

             6   there actually has to be an analys is and flesh on what

             7   they're doing and how it's being i mplemented, what the

             8   results are.  But they actually ha ve to determine what

             9   those results are and compare thos e to their goals and

            10   find out if they're reaching their  goals.

            11              And we had some sort of  disturbing comments

            12   during some of the meeting that th at was not going to

            13   be a process that the counties nec essarily had the

            14   capacity to do.  That they're sort  of good at moving

            15   forward, but not necessarily good at reflecting and

            16   having a course correction.  I'm s ort of bringing that

            17   up just as something that regional  staff can remember

            18   that so when we're in year three o f this permit that

            19   we're not at the same problems we are now.  I'd hate

            20   for us when we're here in another five years to be

            21   dealing with the problems of 2013 in 2018, because far

            22   too often that's been something th at's happened.

            23              Just as a quick conclus ion, we've had some

            24   issues in the past with -- we also , like San Diego

            25   Coastkeeper, do our own water qual ity testing, sort of
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             1   to supplement the regional board w ith information that

             2   I know has been useful.  It has be en used in permits

             3   themselves to justify numerics.  A nd at times water

             4   quality testing information from u s from third parties

             5   comes into question.  And this is probably not

             6   something that -- it's a dirty wor d, probably, in this

             7   room, but "litigation" is somethin g that is very

             8   useful.  And the usefulness for ou r water quality

             9   information is that our water qual ity information has

            10   to be agreed that it can be challe nged in court.  It's

            11   something that can be used for reg ulatory purposes, and

            12   to justify permit numbers.  We thi nk that the numbers

            13   that we collect and -- the numbers  that we collect are

            14   justifiable to be used.  And if yo u have any questions

            15   about anything like that, please l et us know.

            16              I know that San Diego C oastkeeper and Orange

            17   County and Inland Empire Waterkeep er are going to be

            18   contributing some lengthy and reas onable comments on

            19   the specific issues here, but give n the time I think

            20   everybody would like to see those in writing.

            21              Thank you.

            22              MR. GARRISON:  Good aft ernoon, Mr. Chairman,

            23   members of the board.

            24              I realize this has been  a fairly long

            25   afternoon already so I will try to  keep my comments to
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             1   a reasonable length.  I think a br oad overview of why

             2   we're here was provided very well by --

             3              VICE CHAIRMAN STRAWN:  Can you state your

             4   name.

             5              MR. GARRISON:  Sorry.  I'm Noah Garrison.

             6   with the Natural Resources Defense  Counsel.  I'm an

             7   attorney with the water program in  Santa Monica.

             8              I think an overview of sort of what brings

             9   us all here was provided very well  by San Diego

            10   Coastkeeper and Orange County and Inland Empire

            11   Coastkeepers.  I'm going to bait a nd switch and begin

            12   by showing a really nice photograp h of a San Diego

            13   beach here and talk about economic s, Clean Water Act

            14   regulations and technical studies.   So I apologize in

            15   advance for taking your attention away from this.

            16              Beginning with why are we here, and that's

            17   because we get tens of millions of  visitors to our

            18   beaches in southern California eve ry year.  We get

            19   millions of people who use our inl and waterways for

            20   fishing, for recreation, just for piece of mind.  We

            21   live and work among these waters.

            22              Aside from just the aes thetic that it

            23   provides, there's an actual econom ic benefit that comes

            24   with this.  This is a tremendous p art of California's

            25   economy.  We start with California  has the largest
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             1   ocean economy in the United States .  It's ranked number

             2   one overall for both employment an d gross state

             3   product.  Beachgoers in California  spend as much as

             4   $9.5 billion, billion with a "B," annually, and the

             5   nonmarket values associated with b eachgoing in

             6   California contribute as much as a nother $5.8 billion.

             7   This is a huge contribution to the  local economy.  So

             8   it's something that's worth protec ting.  It's worth

             9   spending money on.

            10              We actually have made i mprovements over the

            11   past 10, 11 years of this permit a nd since the Clean

            12   Water Act moved towards requiring permits on storm

            13   water runoff.  But we're not reall y there yet to say

            14   that we've achieved our goals.

            15              San Diego county last y ear reported nearly

            16   300 closing advisory days at its b eaches, not even

            17   including closing advisory days th at have lasted longer

            18   than six weeks, so semi-permanent closings.  These are

            19   one-off or one-week closures.  Ora nge County counted

            20   more than 750 closing advisory day s.  Studies show they

            21   have a real impact.  Studies show that increasing the

            22   water quality of Long Beach which gets a C grade to the

            23   slightly healthier standard of Hun tington city beach

            24   which is a "B" grade result in $8. 8 million in benefits

            25   over a 10-year period.
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             1              The health costs that c ome -- the costs of

             2   not cleaning up our waters are tre mendous.  Depending

             3   on what model is used for looking at the medical cost,

             4   studies of Orange County show that  just

             5   gastrointestinal illness occurring  annually as a result

             6   of storm water pollution, bacteria  pollutions are in

             7   excess of what would occur natural ly result somewhere

             8   between 6 to $16 million in direct  medical costs.  And

             9   if you start calculating what's ca lled the willingness

            10   to pay or what people would pay no t to get sick when

            11   they go to the beach, you're looki ng at 50 to $130

            12   million in costs that are incurred  as a result of

            13   bacteria pollution in our beaches.

            14              A hypothetical study, l ooking at closures of

            15   Huntington City Beach in fact with  the cleaner standard

            16   found that on a per day basis for closure results in a

            17   hundred thousand dollars lost to t he local economy and

            18   for a month-long closure, you're l ooking at a $3.5

            19   million lost.  So there's tremendo us repercussions from

            20   allowing our beaches to become pol luted.  So that's a

            21   backdrop.

            22              I'm going to talk now a bout the Clean Water

            23   Act and the legal facts behind thi s and why the

            24   controls you're putting in this pe rmit are actually

            25   required.  In particular I'm going  to give a lot of
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             1   attention to the receiving water l imitations.  There's

             2   been discussion today about this N inth Circuit

             3   litigation from last year.  I want  to point out that

             4   case is a complete red herring.  I t changed absolutely

             5   nothing.  Everything that you've h eard about today has

             6   been in force since actually 2001.

             7              So to begin with, the s tate is required to

             8   adopt water quality standards to p rotect its beneficial

             9   uses.  And these standards provide  a basis for

            10   regulating discharges in order to prevent water quality

            11   from falling below acceptable leve ls.

            12              MR. MORALES:  Mr. Garri son, can I ask you to

            13   slow down just a bit?  It's really  hard on our court

            14   reporter.

            15              MR. GARRISON:  Absolute ly.  My absolute

            16   apologies.  I will try to make it easier for her.

            17              So water qualities stan dards once

            18   established, the entire purpose of  these is for the

            19   Clean Water Act to meet these wate r quality standards.

            20   They're there in order to protect the public health, to

            21   protect aquatic life, to protect d rinking water.  The

            22   whole point of the water quality p rocess is to meet

            23   those goals.

            24              So in 2001 with the sup port of US EPA and

            25   the state water board, this board actually determined

                                                                      178
 



             1   to make compliance with water qual ity standards as a

             2   numeric limitation mandatory in th is permit.  And it

             3   was the absolutely the right decis ion to do.  It was to

             4   protect public health and to move water quality forward

             5   in the region.  The provision in t he permit in 2001

             6   stated the discharges from the MS4  caused or contribute

             7   to the violation of water quality standards or water

             8   quality objectives are prohibited.

             9              Now, far from this bein g settled in 2011 has

            10   requiring that numeric violations have to be

            11   prohibited, that provision of the permit was litigated

            12   almost immediately.  In 2004 a sta te appellate court

            13   held that this board had authority  to require

            14   compliance with numeric standards as an independently

            15   enforceable provision, and noted t hat it had been

            16   challenged in the first instance b ecause it would

            17   prohibit municipalities from disch arging runoff from

            18   storm sewers if the discharge woul d cause a water body

            19   to exceed the applicable water qua lity standard

            20   established under state law.

            21              Everyone knew in 2004, actually in 2001 from

            22   the adoption of this permit, that you were going to be

            23   required to comply with these stan dards.  It was a

            24   standalone provision that you were  required to meet.

            25              Similar provisions in L os Angeles in that
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             1   permit adopted in 2001 were also c hallenged in court.

             2   And the state court there found th at the regional board

             3   included these receiving water lim itations under these

             4   prohibitions against discharges th at violate water

             5   quality standards as independently  enforceable

             6   requirements that prohibit dischar ges that cause or

             7   contribute to a violation.  That w as from a state court

             8   decision in 2005.  It was upheld b y an appellate court

             9   in 2006.

            10              This requirement has be en around for years.

            11   There's nothing new about this.  a nd everybody knew at

            12   that time they were required to me et water quality

            13   standards.  So in 2011 when the ni nth circuit decision

            14   came along and said there's no saf e harbor in this

            15   permit and you are required to mee t water quality

            16   standards, they actually cited bac k to these prior

            17   court decisions.  Right, this was decided under state

            18   law already.  Everybody knows this .  You are required

            19   to meet them.  It didn't change an ything.  All it did

            20   was apply a decision that had alre ady been made.

            21              So the contention that' s been made before

            22   you is that this is some new requi rement, that nobody

            23   saw this coming, that the result i s going to be on day

            24   one of the new permit, that the pe rmittees are going to

            25   be now out of compliance is comple tely false.  They're
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             1   out of compliance today.  They wer e out of compliance

             2   yesterday.  They were out of compl iance five years ago.

             3   This is an ongoing violation that' s occurring.  There's

             4   nothing new in the permit language  that we'll be

             5   adopting.  It has been in place si nce 2001 and should

             6   continue to be required.  This is how we move the ball

             7   forward and how we ultimately get to the place where

             8   we'll have clean water.

             9              Earlier you heard one o f the permittees talk

            10   about the fact that the plans or t he water quality

            11   plans in place aren't really safe harbors because they

            12   have a lot of protections.  They a re required to take a

            13   lot of actions.  But looking at th e ninth circuit:

            14   Definition here, it says, "There i s no textual support

            15   for the proposition that complianc e with certain

            16   provisions shall forgive noncompli ance with the

            17   discharge prohibitions."

            18              That's exactly what a s afe harbor is.  It is

            19   being allowed to put in place prac tices or BMPs or a

            20   plan and have that substitute for compliance with the

            21   water quality standards.  It absol utely unquestionably

            22   is a safe harbor and under prior s tate decisions, it

            23   shouldn't be concerning something new.  This is

            24   something that this board has been  rightfully enforcing

            25   for 10 years.
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             1              That being the case, th ere's been a lot of

             2   discussion that you've had discret ion to now remove

             3   these provisions and I would like to submit to you that

             4   that's not the case.  Under the Cl ean Water Act's

             5   anti-backsliding provisions, when a permit is renewed

             6   or reissued, the interim effluent limitations standards

             7   or conditions have to be at least as stringent as in

             8   the prior permit.  In this case, y ou have conditions or

             9   effluent limitations, depending on  how they're

            10   interpreted, but say that you're n ot allowed to violate

            11   water quality standards.  You can' t then read from

            12   those standards and remove the inf lux of those

            13   standards into the new permit.  Yo u have to require

            14   compliance with them.

            15              So to that effect, the board has some

            16   discretion on how it enforces thos e.  It can issue time

            17   schedule orders.  It can issue com pliance schedules.

            18   There's a number of paths it can t ake to enforce them.

            19   There's enforcement discretion.  T here's no discretion

            20   in order to weaken these provision s in the permit.

            21   They have to remain.  And board st aff and -- this board

            22   had been right in maintaining this  in the permit and it

            23   should continue on that path.

            24              I'd also like to make a nother point.  This

            25   is from our Region 3 of the EPA de cision which says
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             1   that backsliding would actually en compass allowing for

             2   added time.  So if this permit com es out and says we're

             3   going to delay implementation of t his standard, we're

             4   going to delay enforcement of this  standard, that

             5   actually would constitute backslid ing.  Backsliding is

             6   not allowed under the Clean Water Act.

             7              Another reason that it' s not allowed is that

             8   the state's federal anti-degradati on policy would

             9   prohibit weakening standards.  A l ot of the permittees

            10   discussed that they need to priori tize TMDLs, and if

            11   they're subject to mandatory viola tions for violations

            12   for nonimpaired waters, that will frustrate their

            13   efforts.

            14              Then we shouldn't prior itize those waters

            15   that aren't already impaired.  Tho se are the waters

            16   that we should be protecting the m ost.  The ones that

            17   are currently clean should be kept  that way.  And if we

            18   take the approach that we should j ust prioritize TMDLs

            19   and we can allow these violations and let water quality

            20   to degrade, that violates the anti -degradation policy

            21   which states that you can't allow water quality or

            22   beneficial uses to be impaired as a result of permit

            23   terms.  So for that reason as well , we can't allow for

            24   weakening of water quality standar ds.

            25              I'd also like to talk a bout TMDLs briefly.
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             1   This has been discussed quite a bi t.  I think

             2   Coastkeeper pointed out the waste allocations in the

             3   TMDLs must be incorporated into th e permit.  That's

             4   absolutely the case.  The Clean Wa ter Act permit must

             5   be consistent with the wasteload a llocations in the

             6   TMDLs.

             7              Yes, you can use a BMP approach, but only if

             8   it has been demonstrated through s cientific evidence

             9   and study that that BMP will in fa ct achieve the

            10   intended wasteload allocation.  As  EPA pointed out,

            11   again it's been raised as well, bu t this permit is not

            12   a venue for challenging the determ inations already made

            13   in the TMDL itself.  Once the TMDL  wasteload

            14   allocations compliance schedules a re set in the TMDL,

            15   they have to be incorporated into this permit, and

            16   there's no discretion to avoid tha t unfortunately.

            17              You do have the authori ty to open up the

            18   TMDL or revise the TMDLs for the b asin plan process,

            19   but it can't be done for the proce ss of adopting this

            20   permit.

            21              I do want to talk brief ly about one of the

            22   specific provisions in the permit.   That is the LID

            23   section, or the redevelopment requ irements.  This is

            24   just the language pointing out tha t provisions in the

            25   permit are required to meet maximu m extent practicable
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             1   standard which basically states th at efforts that are

             2   practical must be incorporated int o the permit and can

             3   only be taken out where there's an other practice that

             4   will achieve the same results, or where the costs so

             5   greatly outweighs the benefits as to render the

             6   practice invalid.

             7              You've heard quite a bi t about it over the

             8   past couple of years really in ado pting other permits

             9   as well, but basically the idea is  that we want to

            10   retain the runoff on-site rather t han runoff -- pick up

            11   pollution and runoff off-site.  Ty pically under

            12   undeveloped circumstances, only 10  to 20 percent of

            13   rainfall will actually develop as runoff and 80 percent

            14   will evaporate or soak into the gr ound.  And when you

            15   develop an area, you tend to flip that paradigm on its

            16   head so that 80 percent of the wat er or 100 percent of

            17   development is runoff and only 10 percent will soak

            18   into the ground.

            19              The permittees should b e allowed to use this

            20   simulated modeling standard to sho w that they're

            21   maintaining on-site the difference  in runoff between

            22   what was occurring naturally in pr edevelopment

            23   conditions and what would occur in  developed site.  And

            24   I would submit that that is not a good standard to hold

            25   by.  The reason being, this is a c hart from a study

                                                                      185
 



             1   done by Dr. Richard Horner.  He's a National Academy of

             2   Sciences panel member on storm wat er runoff and also a

             3   nationally recognized expert in lo w impact development

             4   and storm water runoff controls.

             5              And on the left-hand si de there are five

             6   blue columns.  Each one of those c olumns represents a

             7   different type of development in S an Diego county.  So

             8   it shows a multi-family residence,  a single-family

             9   home, a commercial development, a redevelopment site.

            10   The orange bar that goes across is  the amount of runoff

            11   that would need to be retained on site in order to meet

            12   the 85th percentile storm.  In coa stal San Diego, it's

            13   about 60 percent of the annual run off that occurs.

            14              What this shows is, tho se blue lines shows

            15   the amount of runoff that can be r etained just through

            16   infiltration practices on normal s oil type.  So not

            17   looking at evaporation not looking  at harvesting and

            18   reuse.  just using runoff on-site to infiltrate that

            19   water and keep it on site.  You re tain up to 100

            20   percent of the runoff on each type  of runoff if you

            21   have good soil conditions.

            22              On the right-hand side,  you have the same

            23   five categories of development, lo oking at different

            24   and there's development types.  An d what it shows is

            25   that on D soils so clay-rich soils  -- and I submit
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             1   there's quite a bit in San Diego a nd can pose a

             2   challenge -- on D-type soils, even  these areas just

             3   using simple management techniques  for the roof runoff

             4   only, dispersing it, trying to cap ture it and harvest

             5   it, putting a green roof in place,  you can still

             6   capture it on-site and at least ha lf of that required

             7   volume.  That's utterly fantastic.   And the permit

             8   provides for off-ramps.  If you ca n't retain more than

             9   that, that's fine.  You can bio-fi lter or you can go to

            10   a regional project.  There's multi ple pathways you can

            11   take.

            12              This isn't going to pre vent development.  It

            13   just says that where it's feasible  to retain that

            14   runoff, you have to retain it.  Th ere's still a

            15   staggering volume that can retain even where soil

            16   conditions don't permit infiltrati on.

            17              The problem with the ad ditional standard in

            18   the permit where it says you only have to retain what

            19   would occur naturally under predev elopment standards

            20   and what would occur developed is really not a very

            21   high standard.  That's an average of about the

            22   predevelopment and postdevelopment  change in runoff for

            23   clay-type soils in San Diego.  And  what you're looking

            24   at it's really an average of about  between 25 to 30

            25   percent of the runoff.  It's a ver y low bar.  It's not
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             1   practicable to retrieve.  So by al lowing that to be the

             2   standard, you're requiring less th an what the Clean

             3   Water Act envisions as a requireme nt.

             4              The Clean Water Act say s you have to reach

             5   the maximum extent practicable red uction of discharge

             6   of pollutants.  And this standard simply won't get

             7   there.  So we would submit that th e 85th percent runoff

             8   standard where it's feasible to re tain is absolutely

             9   the correct standard to use.  It's  used in permits

            10   throughout California.  It's used in Orange County,

            11   it's used in Riverside County.  Th at's the standard

            12   this board should be requiring.  W here it's not

            13   feasible to retain that full volum e of runoff, the

            14   permit says you can bio-filter.  Y ou can go to a

            15   regional project.  But using this lesser standard is

            16   going to result in more pollution to waters, less water

            17   that can be put to a beneficial us e, it's not the right

            18   path for San Diego.

            19              Finally, I just want to  mention very quickly

            20   that anywhere in the permit where there are provisions

            21   such as watershed quality plans or  other provision

            22   plans that allow permittees to des ign their own force

            23   for implementing a permit, they re ally do need to be

            24   subject to meaningful review for t his board and for

            25   public process.  I think there are  a number of
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             1   provisions in place for that.  But  I want to make sure

             2   that there aren't places where sig nificant portions of

             3   the provisions within the permit c ould be rewritten by

             4   the permittees.  And no offense to  your executive

             5   officer who does a fine job, but s imply approved by the

             6   executive officer, that needs to g o before a public

             7   process and be reviewed by this bo ard in a public

             8   hearing.  There are, again, there' s a number of

             9   provisions in place in the permit we'd like to see it

            10   go before the board if it's a sign ificant rewrite of

            11   major permit provisions.

            12              With that, I'd like to point out that

            13   San Diego and Orange County really  have tremendous

            14   resources.  They have tremendous a quatic resources.  We

            15   use our waters in this region, and  we should be doing

            16   everything that we can to protect them.  There's a

            17   legal basis for it, but as a polic y, we want people to

            18   go swimming and not get sick.  We want people to fish

            19   and be able to eat the fish.

            20              We want to be able to m ake use of our waters

            21   and we should be doing everything in our power to make

            22   sure that happens.

            23              Thank you.

            24              CHAIRMAN DESTACHE:  Tha nk you.

            25              We will move on to inte rested persons.
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             1              MR. BUTO:  I'm an NGO r ep.  I represent

             2   Clean Water Now.  Maybe I filled o ut the wrong card.

             3              CHAIRMAN DESTACHE:  Tha t's fine.  You can

             4   come up.  You can get another card  filled out.

             5              MR. BUTO:  Thank you ve ry much.  I

             6   appreciate the opportunity.

             7              I'm Roger Buto.  I am t he founder and

             8   executive director of the Clean Wa ter Now Coalition.

             9   Welcome, everyone, including Eric.   It's very nice to

            10   see you again.  It's been a long r oad.

            11              I would like to make se veral comments.

            12   Number one, for board members don' t know who Clean

            13   Water Now is, or the Clean Water N ow Coalition, I

            14   should say, we are approximately a  15-year

            15   organization.  We'll be celebratin g our 15th year in

            16   January of next year.  We are base d in south Orange

            17   County.  And as Collin mentioned, Laguna Beach which I

            18   consider, because I've lived there  for 40 years, the

            19   most beautiful city in south Orang e County, we're very

            20   protective of Laguna Beach.

            21              As an introductory rema rk, just so that

            22   you're familiar with who and what we are, we are

            23   arguably, and I've said this in so me of the workshops,

            24   we aren't just the little engine t hat could.  When we

            25   started in '98, we are the little engine that did.
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             1              Initially, we did take a lot of the people

             2   that have spoken before you, at le ast their agencies.

             3   We took former executive director Bruce Reznick of

             4   Coastkeepers.  We took Marco Gonza lez.  I believe he

             5   was working with Surfrider.  We to ok the NRDC, the

             6   Sierra Club.  We took everyone and  anyone in what I've

             7   developed known as the Toxic Soup tour of the south

             8   Orange County watersheds.

             9              And as a result of that , part of what

            10   happened was the cleanup and abate ment order that you

            11   heard Ms. Nancy Palmer of Laguna N iguel discuss at that

            12   cleanup and abatement hearing whic h was held in

            13   downtown San Diego, in fact Clean Water Now and

            14   Coastkeepers were the only two NGO s that pled the case

            15   for that cleanup and abatement ord er.

            16              As a direct, I guess yo u can say, result or

            17   function of that, Clean Water Now continually

            18   petitioned former Executive Office r Mr. Roberts to in

            19   fact impose a cleanup and abatemen t order on the entire

            20   Aliso Creek watershed.  We did fin ally settle on a

            21   compromise, the Clean Water Code 1 3225 directive.  The

            22   irony is this new permit looks sus piciously a lot like

            23   the 13225 directive but for the wh ole San Diego region.

            24   And so we are very pleased with th e permit and we

            25   concur with about 99.9 percent of what is in the
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             1   permit.

             2              For those that went on the Toxic Soup tour,

             3   we were very disturbed.  We filmed  children taking

             4   Louisiana red crawdads home and ea ting them near HUD

             5   housing in Laguna Hills.  Actually  I was asked to

             6   testify before the Orange County G rand Jury and

             7   received accolades.  I was chastis ed by the district

             8   attorney of Orange County, because  at the time I was so

             9   naive as a Good Samaritan I didn't  realize.  I got in a

            10   lot of trouble for filming childre n, even though they

            11   were out in the public domain.

            12              With that said, we have  arguably, and I

            13   think I can support that, the long est record of

            14   enforcement activities and leading  those.  We

            15   petitioned this board, and especia lly worked closely

            16   with Former Chairman Jack Wynan an d Wayne Baglin.

            17              (Off the record.)

            18              MR. BUTO:  Why is that,  sir?  These other

            19   people got all this extended time?   That doesn't seem

            20   to be very fair.  I wasn't.

            21              VICE CHAIRMAN STRAWN:  Excuse me.  This was

            22   a block of time of 45 minutes.

            23              MR. BUTO:  You're alrea dy showing this is

            24   not egalitarian.  Why should these  other organizations

            25   be shown preferential treatment?

                                                                      192
 



             1              CHAIRMAN DESTACHE:  How  much time do you

             2   think you need?

             3              MR. BUTO:  Probably two  or three minutes at

             4   the most.

             5              CHAIRMAN DESTACHE:  Tha t will be fine.

             6              MR. BUTO::  (Inaudible)  Clean Water Now that

             7   cost Caltrans almost $20 million f or the cleanup and

             8   abatement of the (inaudible) and f ailed BMPs on the 73

             9   and 241 toll roads.  We did it wit hout attorneys,

            10   Sierra Club, Surfriders, or Coastk eepers.  We did

            11   (inaudible) engine that request.  So we take this new

            12   MS4 very seriously.

            13              I would like to point o ut that we do have

            14   two issues I'd like to bring up.  One is procedure, the

            15   other is actually technical about the permit itself.

            16   We would ask you to strike the ref erence to the Green

            17   Building Council with "lead."  We feel that that will

            18   be legally challenged and have to be rescinded anyway

            19   in a sense spending the money givi ng it (inaudible).

            20   It's nonprofit, but it specificall y says "lead" in the

            21   business council.  I was asked by Wayne to provide it.

            22   We request we (inaudible) I'm a 40 -year builder.  I

            23   understand Cal Green "lead" is a l ittle bit more

            24   nebulous, and it's going to be str icken eventually

            25   anyway.
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             1              I would like to have on e solution that's a

             2   policy change.  Teleconferencing ( inaudible) this is

             3   because as I experienced I see all  these wonderful

             4   slides and pictures.  I see other NGOs being given an

             5   inordinate amount of time and staf f (inaudible) would.

             6   But as I've already boasted, and s taff can tell you, we

             7   have a lot more scalps on our pole  than (inaudible) we

             8   would like to be treated.  Telecon ferencing will go to

             9   a straight (inaudible)form of miti gation.  It will

            10   attenuate some of our concerns tha t we have equal

            11   access to staff.

            12              I think one of the thin gs that needs to

            13   be -- this is a form of conflict r esolution (inaudible)

            14   is embedded in adaptive management .  We don't think a

            15   lot of money (inaudible) or the li tigious hammer.  They

            16   should be given more time and acce ss to your staff than

            17   we do.  I apologize, Mr. Strawn.  Once again, I think

            18   my card got confused.  I didn't ne ed a Power Point,

            19   though.  I am a Power Point.

            20              Thank you.

            21              CHAIRMAN DESTACHE:  Tha nk you very much.  I

            22   would request that in the future y ou do contact staff

            23   and set up a time that is commensu rate to the other

            24   NGOs.

            25              MR. BUTO:  Thank you, s ir.  Thank you for
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             1   the respect.

             2              CHAIRMAN DESTACHE:  Oka y, now we're going to

             3   move on to interested persons.  An d these speaking will

             4   have two to three minutes dependin g on each of their

             5   comments.  We are going to take al l the opposition

             6   interested parties first and then we'll follow up with

             7   the balance of the support and we' ll go from there.

             8              Kathy Riser with the Sa n Diego Chamber.

             9              In the interest and bre vity, I will thank

            10   everyone up front for your time an d effort and being

            11   here and sitting through this.

            12              MS. RISER:  Thank you, Mr. Chairman, members

            13   of the board.  I'm Kathy Riser -- that's spelled

            14   R-i-s-e-r -- with the Atlantis Gro up.  And I'm

            15   representing the Greater San Diego  Chamber of Commerce

            16   today.

            17              The Chamber is a nonpro fit (inaudible) 3,000

            18   member companies and 35,000 employ ees.  The chamber is

            19   here to express deep concerns and strong opposition to

            20   the tentative order as presented.  While we believe

            21   it's very important, we believe th e orders proposed

            22   will impose unreasonable and expen sive regulations on

            23   local government, business and ind ustry without

            24   achieving water quality.  The tent ative order as

            25   proposed is a "one size fits all" approach that is not
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             1   scientifically proven (inaudible) unprecedented levels

             2   of regulation and which will be sh ifted to the local

             3   businesses.  Eventually the order imposes new and

             4   unsubstantiated hydromodification (inaudible) in the

             5   county regardless of whether the p rojects themselves

             6   contribute to the problem.

             7              It also requires a new and redevelopment

             8   (inaudible) to conditions that exi sted under natural

             9   preurban conditions will be a sign ificant hardship to

            10   redevelopment and in fill of devel opment.  The

            11   performance will expose unnecessar y lawsuits by third

            12   parties which will increase the pe rmit impose an

            13   unattainable TMDL for bacteria whi ch could put 2.2 and

            14   $4.2 billion in this region over t he next 20 years.

            15   We're concerned that the permit wi ll open space and

            16   coastal linkages and wetlands func tioning.  We support

            17   the concept of a longer permit cyc le so if we can see

            18   the permit we're using have (inaud ible) before we begin

            19   changing it again.

            20              We appreciate your staf f holding the series

            21   of workshops to discuss the draft permit, and we're

            22   committed to working cooperatively  with them and

            23   (inaudible) results producing perm it.  We're hopeful

            24   that the final will result in prog rams that make sense,

            25   both from an environmental and eco nomic standpoint
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             1   (inaudible) the regional with the local agencies to

             2   ensure that water quality regulati ons are

             3   cost-effective and scientifically based.

             4              Thank you for your atte ntion.

             5              CHAIRMAN DESTACHE:  We are going to move to

             6   Pedro Orso Delgado.

             7              MR. DELGADO:  Good afte rnoon.  Pedro Orso

             8   Delgado, City of Santee.  I'll be brief.

             9              You have heard basicall y all of the

            10   concerns.  We at the city joined w ith the county board

            11   of supervisors in this call to act ion to protect water

            12   quality while controlling the moun ting (inaudible)

            13   increased on local governments, bu sinesses and

            14   industry.

            15              We at the city support the regional water

            16   quality goal of protecting and imp roving water quality.

            17   We have proven our commitment to w ater quality by

            18   investing to restore Forest Creek and Woodland Vista

            19   Creek.  However, this permit will send that (inaudible)

            20   will draw our focus away from cont inuing making

            21   improvements in water quality base d on the draft will

            22   result in significant and unpreced ented level of

            23   regulation and cost without basis and science.

            24              There will also be sign ificant cost passed

            25   along to local businesses.  The tw o biggest concerns on
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             1   the draft permit are incorporation  of the TMDL,

             2   bacteria regulation that is not ba cked in sound

             3   science, and significant additiona l monitoring costs

             4   without any measurable benefit to the water quality.

             5   As everyone else has stated, we wo uld like the -- we

             6   could go back to the table with al l of the

             7   co-permittees and work with your s taff to fix that.

             8              Thank you.

             9              CHAIRMAN DESTACHE:  Tha nk you.  Just one

            10   addition.  If in fact you are oppo sed or support a

            11   specific entity, if you could stat e that, we'd

            12   appreciate it.  And if the previou s two speakers have

            13   the ability to do that now.

            14              MR. DELGADO:  We would support modify, or we

            15   would oppose it, as it stands righ t now.

            16              CHAIRMAN DESTACHE:  Oka y, thank you.  It

            17   looks like Torrey Walker has been ceded Brett's

            18   (inaudible) time.

            19              MR. WALKER:  I'm Torrey  Walker.  I won't

            20   actually need the six minutes that  Brett gave me so I'm

            21   sure you'll appreciate that.  Than k you.

            22              My name is Torrey Walke r, president of

            23   Torrey R. Walker Engineering.  I'v e been involved with

            24   surface water management for 28 ye ars.  First I do want

            25   to commend sincerely your staff's efforts in this
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             1   permit and appreciate the focus of  meetings very much.

             2   And one of the biggest things I li ked about this permit

             3   is the flexibility and outcome bas ed approach that's

             4   incorporated into the water qualit y improvement plans

             5   and I'll come back to that.

             6              The permit tentative or der as it stands

             7   right now I cannot support, and I' m going to address

             8   only one element of that.  And bas ically as a water

             9   resources engineer, I've come to s ee that as complex

            10   as storm water regulations are.  T hey're not nearly as

            11   complex as nature which has always  repudiated man's

            12   efforts to control and regulate it .  The best we can

            13   ever do is seek to understand natu re's processes better

            14   and that is to achieve some level of scientific and

            15   technical competence.  Then with a  better

            16   understanding, we attempt to best manage our activities

            17   through publicly accepted policies , and that's why

            18   we're here.

            19              A failure to first prop erly understand the

            20   underlying science will always ine vitably lead to poor

            21   public policy and also meaningless  wasteful

            22   regulations; most importantly, how ever, with sometimes

            23   disastrous consequences.

            24              So over the past 28 yea rs I've observed and

            25   adapted to several shifts in focus  regarding surface
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             1   water management.  I've seen the i nevitable problems

             2   that arise from when shifts in foc us occur, and I've

             3   been in part of the solution for s olving these

             4   problems.  But the shift in focus that has been

             5   incorporated into this tentative o rder has me very

             6   concerned.  I'm already beginning to (inaudible) focus

             7   better quality solutions that comp romise public safety

             8   in larger storm events.  This is a n issue that everyone

             9   in this room should be very concer ned about and some

            10   have expressed this already.

            11              Even though our Mediter ranean climate means

            12   we don't see frequent flooding cau sing events when we

            13   have them, we will be seeing more widespread damage in

            14   the future.  One of the best speci fic examples in this

            15   tentative order is the unqualified  requirement to

            16   uniformly retain almost all storm water runoff as a

            17   percentage.  This is coming from a  national push

            18   towards green infrastructure.  It' s not a (inaudible)

            19   concept, just a complex one.  It's  one that demands

            20   understanding of the limited appli cation in our region.

            21   This is not currently recognized i n the tentative

            22   order.  And unless this understand ing is recognized our

            23   (inaudible) will be severely under mined.

            24              Consider the following:   Much of our region

            25   consists of 90 percent rock and cl ay totally unsuitable
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             1   for infiltration.  Currently 95 pe rcent of all lawsuits

             2   in our region that are geotechnica lly based involve

             3   water.  So it's an attempt to unif ormly impose this

             4   requirement within our built (inau dible) process for

             5   obtaining a permit of technical (i naudible) for

             6   infiltrating runoff.  The tentativ e order still

             7   (inaudible) even if it's technical ly infeasible.  But

             8   we don't live in Washington, D.C. where EPA came up

             9   with this, or Washington State whe re it's been

            10   implemented (inaudible) Richard Ho rner's name earlier

            11   (inaudible) vastly different.  Our  built environment is

            12   different.  The precipitation we r eceive is infrequent

            13   and comes in irregular patterns co mmonly known as the

            14   El Nino/La Nina phenomenon.

            15              So, to sum this up, the  exorbitant cost of

            16   uniformly (inaudible) imposing thi s requirement will

            17   only be a fraction of the cost of geotechnical failures

            18   in subsequent lawsuits.  This requ irement must be moved

            19   as it is from the permit and inste ad it should be put

            20   in as one of the tools that is ava ilable, because it

            21   does have some application.

            22              Thank you.

            23              CHAIRMAN DESTACHE:  Nex t speaker will be Tom

            24   Fuller, Decatur Advisors.

            25              MR. FULLER:  My name is  Tom Fuller with
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             1   Decatur Advisors.  I'm a civil eng ineer and a longtime

             2   San Diego developer and builder an d a member of the

             3   Bidding Industries Association (in audible) which has to

             4   do with the prohibition of illicit  discharges and

             5   connections to the MS4 in particul ar (inaudible) I have

             6   to tell you the focus group approa ch is excellent and

             7   very informative and commend the s taff, but I also have

             8   to commend the co-permittees for t heir approach and

             9   presentation.  They've really done  an excellent job.  I

            10   think brought (inaudible) some goo d clarity and moved

            11   process along.

            12              The particular componen t of the tentative

            13   order that I'd like to address is ones required by the

            14   federal regulations 40 CFR, relate d it to nonstorm

            15   water discharges, and in particula r to discharges from

            16   footing and foundation drains.  It 's addressed in the

            17   40 CFR and also in the tentative o rder EP2.A1 And 3.

            18              At the focus (inaudible ) we discussed this

            19   with staff and we seen some commen ts addressed through

            20   footnotes which are found on page 66 and 67 of the

            21   tentative order.  And the problem is that where 40 CFR

            22   requires the footings and foundati on drains category of

            23   discharges to be addressed as illi cit discharges only,

            24   if the municipality identifies the m as sources of

            25   pollutants to the waters of the U. S., the tentative
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             1   order says they're illicit dischar ges unless they're

             2   covered by a separate NPDES permit  or it can be proved

             3   in advance that they're (inaudible ) ground water during

             4   any part of the year.  It's a diff erent and much higher

             5   standard than to meet in the 40 CF R standard.

             6              The problem in practica lity is that the

             7   burden of proving that the foundat ion drains and

             8   footing drains are not a problem h as shifted to the

             9   individual project component witho ut any connection as

            10   to whether it's actually contribut ing pollutants to the

            11   waters of the (inaudible)

            12              And secondly, these foo ting and foundation

            13   drains are extremely common, and t hey have been this

            14   (inaudible) for years and years.  They're required by

            15   the building codes.  And if the co -permittees'

            16   detection of illicit discharges, t hey identify these,

            17   I'm not sure exactly what they're going to be able to

            18   do.

            19              Thank you very much.

            20              CHAIRMAN DESTACHE:  Nex t is Richard Hopkins.

            21              MR. HOPKINS:  Good afte rnoon, Mr. Chairman

            22   and members of the board.  I'm Ric k Hopkins, the Public

            23   Works director for the City of Chu la Vista.

            24              For the record, we are in opposition to the

            25   permit as written.  We would hope to continue to work
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             1   with your staff to work through th e issues that are

             2   very well highlighted by the co-pe rmittee team.  There

             3   are a couple of things I'd like to  highlight with

             4   respect to Chula Vista that weren' t mentioned.  And

             5   certainly cost is not in the Clean  Water Act, although

             6   the federal government certainly i n early days of the

             7   Clean Water Act participated heavi ly in financing

             8   public projects, but financing is elusive.  And

             9   Proposition 218, local jurisdictio ns cannot raise taxes

            10   without (inaudible) people Chula V ista's had some tough

            11   experiences with that over the las t couple of ballots.

            12   So who's going to fund this, that' s the issue.

            13              I think we're trying to  be deliberate and

            14   (inaudible) in what we put into th e permit

            15   requirements.  We want to make sur e that all these

            16   requirements result in clean water  which is everybody's

            17   goal and we see a permit as writte n.  We weigh in the

            18   cost to the city with the provisio ns as written.  Also

            19   we have impacts to our development  community in the

            20   hydromodification area, there are certain project

            21   exemptions.  Discharging directly to dispositional

            22   reaches of major rivers and develo pment projects which

            23   impervious footprint is not increa sed (inaudible)

            24   scientific support for such (inaud ible) eliminates

            25   these exemptions without further a nalysis.
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             1              Predevelopment hydrolog y.  Certain

             2   provisions of the proposed (inaudi ble) require projects

             3   to return to their sites hydrology  to predevelopment

             4   conditions (inaudible) is question able.  But their

             5   immediate effect is to discourage development and

             6   redevelopment and HMP revitalizati on and economic

             7   growth.

             8              Thank you very much.

             9              CHAIRMAN DESTACHE:  We have Luis Para, and

            10   he has been ceded three minutes by  Taylor Lawson.

            11              VICE CHAIRMAN STRAWN:  Mr. Crompton, you

            12   will be next if you want to get re ady.

            13              MR. PARA:  Good afterno on, board members.  I

            14   hope I'm not going to need the six  minutes.  My name is

            15   Luis Para.  I have a Ph.D in water  quality form Texas

            16   A&M and (inaudible) also a full-ti me consultant in

            17   water quality issues.  So I am one  of the guys that

            18   people call when they don't know w hat to do and how to

            19   solve the mass of the compliance a nd regulations and

            20   saving money to the (inaudible) co mpliant.  And it's

            21   getting even tougher and tougher t o satisfy everybody.

            22              I'm here because I want  to talk about a

            23   hydromodification expert in one of  the issues that

            24   wasn't mentioned in the excellent presentations

            25   (inaudible) the Riverside county, the City of Santee
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             1   with Judy, and Orange County about  the current expenses

             2   and all the problems with hydromod ification.  It is not

             3   that the permit eliminates extensi ons.  They are still

             4   there.  It basically means that th ey eliminate 90

             5   percent of the applicable ones.

             6              It has made it really d ifficult for an

             7   extension.  I don't think the perm it qualifies

             8   (inaudible) existing underground s torm drains and

             9   channels because they mentioned th at if you are

            10   draining (inaudible) but if you ar e draining to an

            11   existing storm ground drain (inaud ible).

            12              But the point I want to  address that hasn't

            13   been mentioned regarding moving aw ay from the extension

            14   part, we have to do hydromodificat ion in the current

            15   permit.  We have to deal with the flow duration curve

            16   of a comparison between possible a nd predevelopment

            17   conditions.  In the simple terms, we have to address

            18   the water in the way that nature i ntended for a range

            19   of flows.  It's not entirely true that we are

            20   releasing -- what we're doing is w e're releasing

            21   erosive water in the way that natu re intended to

            22   release it which is different alto gether.  So I just

            23   wanted to make a clarification bec ause what we're

            24   trying to do is release the same a mount of water or

            25   less that nature intended before w e were there.  And
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             1   we're doing that comparison with e xisting conditions,

             2   not with natural occurring conditi ons.  So there is a

             3   lot of problems that people have m entioned when we move

             4   to natural conditions, if suscepti ble than is legally

             5   entitled to do (inaudible).

             6              But the point I wanted to make, and that's

             7   what I'm getting at, is there are two aspects of

             8   hydromodification.  One is water t hat is already

             9   complex enough that we have to spe nd more than a

            10   million dollars dealing with HMP d ocument that kind of

            11   guide you in how to do it.  It's s till acceptable

            12   improve (inaudible) but the second  aspect of

            13   hydromodification that this permit  incorporates is the

            14   most scary to me which is the comp ensation for the loss

            15   of sediment supply that is mention ed in the permit that

            16   nobody that's idea (inaudible) the  project must

            17   compensate for the loss of sedimen t supply, good

            18   sediment, because you're natural.  You can go to the

            19   water and then if it (inaudible) s ediment you need to

            20   come here and be treated.  So it's  going to be very

            21   challenging to separate the good s ediment which is the

            22   natural, the anthropogenic, sedime nt that we have to

            23   deal with.  So how do we do that.  Well, the permit

            24   says the project (inaudible) loss of sediment supply.

            25              I'm going to tell you r ight now loss of
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             1   sediment supply will occur.  Why?  Because unless you

             2   are redeveloping any surface and n ot necessarily have

             3   to be surface, you can even put a (inaudible) and

             4   everything is still going to loss of sediment supply

             5   because the water drop isn't going  to have the impact

             6   that nature intended.  So even if you put landscape,

             7   the landscape sediment production is different than the

             8   natural Masonite sediment (inaudib le) so they're

             9   actually getting into a very compl ex issue.

            10              So how are we going to deal with the

            11   sediment supply?  So Orange County  has provided some

            12   ideas of more or less try to see h ow to do it in the

            13   watershed manner.  Let's try to id entify watershed.

            14   Those areas that are highly sedime nt producing areas,

            15   let's say 10 percent of the waters heds that producing

            16   90 percent of the sediment.  And i f some of those areas

            17   have (inaudible) we can have that sediment production

            18   area.  But on a project by project  we cannot deal with

            19   that issue because we cannot put l ike a little part of

            20   the project that's supposedly hydr o (inaudible)

            21   sediment producing and have an ind ependent drain system

            22   (inaudible) sediment when it rains  and then if it rains

            23   the eight years he has to throw (i naudible) sediment,

            24   it's totally unpractical from a te chnical point of

            25   view.
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             1              And I can anticipate th e nightmares of my

             2   future clients.  "Luis, how will w e deal with this and

             3   try to come up with a reasonable r esponse to that?"

             4              So I really don't belie ve the top provision,

             5   as it's written, should be there b ecause it's basically

             6   unfeasible to do.  And if those --  one of those things,

             7   hydromodification with water, is a lready complicated

             8   enough, but when I deal with sedim ent you don't only --

             9   you need to deal with the quality of the sediment, the

            10   quantity of the sediment, the dist ribution of the sizes

            11   of the sediments.  The way the sed iment is put into

            12   the -- into the water system.  So it is actually

            13   calling for a system that is going  to fail.  So if a

            14   project needs to comply with Part B, E32BF, the permit,

            15   the compensation for the loss of s ediment, there is

            16   no -- basically the project is oka y.  I'm going to put

            17   a statement in there that I ain't causing no problems

            18   (inaudible) because there is no wa y to go around that

            19   issue.  So I just wanted to add th at most of the other

            20   points I had here, other people be fore me have already

            21   made them.  So thank you for your time.

            22              CHAIRMAN DESTACHE:  Ric hard?

            23              MR. CROMPTON:  Good aft ernoon.  My name is

            24   Rich Crompton.  I'm the director o f Public Works for

            25   the County of San Diego.  And we o ppose the permit as
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             1   currently written.  Thank you for the opportunity to

             2   speak today.

             3              I think we can all agre e that we need to

             4   (inaudible) an approach to regulat ing water quality to

             5   best serve the interest of taxpaye rs, but a particular

             6   concern is the shift from a BMP-ba sed permit to a

             7   numeric limit or a TMDL-based perm it.  This is a game

             8   changer.  And what is it that made  this change?  It is

             9   likely that the EPA recommendation , I say

            10   "recommendation," in a memo of Nov ember 12, 2010, for a

            11   permitting authority such as your board to move to

            12   numeric (inaudible) remains hotly contested at the

            13   federal level.  In fact, the EPA h as yet to formally

            14   make a numeric limit or TMDL recom mendation.  In plain

            15   English what this means is a switc h to a numeric limit

            16   or a TMDL based permit is based on  a very controversial

            17   EPA recommendation.  Again, this i s a recommendation,

            18   not a requirement.  And your board  has total discretion

            19   to take actions and not include TM DLs in the new permit

            20   or to use a BMP-based permit.

            21              The science that exists  today, it can't

            22   scrub bacteria out of the water.  If my board gets rid

            23   of some parks (inaudible) closes s ome fire stations to

            24   put the money into the bacteria TM DL, I can't even

            25   guarantee with the science that ex ists that I can
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             1   comply with the bacteria TMDL regu lations.  Even if you

             2   want to be really great people and  change those limits

             3   and just say cut them to half, we still can't get the

             4   bacteria out of the water.  The sc ience just doesn't

             5   exist.  While we urge your board t o continue to revise

             6   the permit while keeping the follo wing in mind

             7   (inaudible) first, local governmen ts are not open-ended

             8   sources of funding.  You're well a ware of the budget

             9   limitations we face.  For example,  the regional board's

            10   only TMDL reports (inaudible) bact eria TMDL in the San

            11   Diego River watershed alone could reach hundreds of

            12   millions of dollars over the next 10 years.  The

            13   regional costs are in the billions .

            14              Second, we've invested a lot in our existing

            15   programs and are committed to thei r continued

            16   improvement.  In many respects thi s (inaudible)

            17   reinvent the wheel rather than exi sting programs

            18   (inaudible).  We agree that partne rships and

            19   collaboration should be the prefer red approach wherever

            20   possible.  Unfortunately, this dra ft permit doesn't

            21   follow this type of approach.  We urge your board to

            22   direct staff to partner with count y and local

            23   government staff to draft a permit  that is truly

            24   strategic, flexible, affordable, a daptable, and does

            25   not include numeric TMDL limits or  allow BMPs to be
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             1   used instead of the bacteria TMDL.

             2              Thank you for your time .

             3              CHAIRMAN DESTACHE:  Mr.  Bolin?

             4              MR. BOLIN:  Thank you.  I am Dennis Bolin,

             5   principal of the Ridge Engineering  Technical Advisory

             6   (inaudible) that put together the hydromodification

             7   (inaudible) that group not only (i naudible) did the

             8   co-permittees hire a consultant, a s you've heard today

             9   over a million dollars in cost.  T hey also have

            10   hundreds, if not thousands, of hou rs of staff time.

            11   And if you look at the volunteers that worked on this

            12   program, they literally had thousa nds of hours of

            13   volunteer time to put together the  hydromodification

            14   management plan for San Diego coun ty.  I personally

            15   spent hundreds of hours on that pl an.  We had eleven

            16   meetings throughout the life of th e project.  Each one

            17   of them was typically a half a day  meeting.  There was

            18   homework associated with that.  A whole lot of reading

            19   and technical back-and-forth with e-mails (inaudible)

            20   for San Diego county that was tech nically sound.

            21   Looked at the region, not just ind ividual parts of the

            22   plan, but looked at the region.  L ooked at where

            23   exemptions where hydromod were app ropriate for

            24   San Diego county.  We vetted those  well throughout the

            25   committee process and incorporated  those in the plan.
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             1              That plan was adopted b y your board in July

             2   2010, became effective in January 2011.  We're just

             3   getting started with the implement ation of that plan.

             4   This permit as opposed (inaudible)  and incorporated

             5   into this plan (inaudible), and th at's just not a

             6   reasonable thing to do.

             7              We'd like to see this p lan given an

             8   opportunity to succeed.  This is a  first-class plan

             9   with a lot of volunteer hours asso ciated with it, and

            10   we'd like you to direct staff to k eep the plan in

            11   effect as it is in the permit.

            12              Thank you.

            13              MR. GRAY:  Chairman Des tache, members of the

            14   board, I'm Mark Gray (inaudible) i ndustry coalition on

            15   (inaudible)

            16              I represent six large ( inaudible) associates

            17   that work in the south Orange Coun ty and south

            18   Riverside county areas.  We are no t in support of the

            19   permit as written today.  I have t hree main points I

            20   want to make today.

            21              As you may have recall we have a vested

            22   interest in this permit.  I repres ent developers and

            23   builders who plan and pay for thes e projects on the

            24   private side, and I represent the men and women who

            25   (inaudible) storm water controls t hat we're talking
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             1   about today the infrastructure.  W e have a vested

             2   interest in this.  We're very inte rested, and we

             3   appreciate staff working with us o ver time.  And I'm --

             4   three main points today.

             5              Number one, the evoluti on of the LID and

             6   hydromodification requirements as compared to the 2009

             7   and '10 permits really don't have -- are not supported

             8   by solid findings of fact, both in  the permit and the

             9   fact sheet.  And I've reviewed the se completely and --

            10   no audits, no annual report data, the same EPA

            11   citations are used in the permits research project,

            12   citations are used.  There's nothi ng new that's been

            13   developed since 2009 and 2010 to t ell us to take the

            14   leap where this draft permit is go ing right now.

            15              I can site one quick ex ample.  The

            16   requirement to bio filter is one ( inaudible).  If you

            17   can retain the 85th percentile, 24  hours storm, there

            18   isn't a finding of fact to demonst rate the validity of

            19   that.

            20              Number two, and most im portantly, and their

            21   efforts to uphold and implement th e existing HMP, we

            22   fully support that they bear repea ting for the tenth

            23   time.  Over $1 million spent -- mo re than $1 million

            24   spent on the HMP -- I believe it's  3 -- and the

            25   thousands and thousands of hours t hat have gone into it
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             1   (inaudible) Technical Advisory Gro up (inaudible) hits

             2   home for our membership the draft order

             3   hydromodification in the HMP proce ss, not only in San

             4   Diego county, but with our friends  in the municipality

             5   the (inaudible) working on the sam e types of technical

             6   bases for exemption.  We're throwi ng good money after

             7   bad results and bad outcomes.  I'l l give you a couple

             8   of specifics.

             9              The urban area exemptio ns have been removed.

            10   We're basically going to require h undreds of thousands

            11   of dollars for hydromodification c ontrol in urban

            12   areas.  Being pressed, and probabl y rightfully so,

            13   through legislation (inaudible) an d in places of

            14   climate change and redevelopment s trategies this is a

            15   detriment with (inaudible) let me sum up with two more

            16   things.  (Inaudible) needs to reco gnize not only

            17   concrete exists in hydro channels that have been

            18   hardened for flood control (inaudi ble) other types of

            19   hardening other than concrete and been removed.

            20              And finally what I want  to sum up, we

            21   support LID.  We support the water  quality goals that

            22   you have set when you're doing red evelopment.  We're

            23   implementing hydromodification con trols in implementing

            24   LID controls on-site.  You're achi eving

            25   hydromodification control already in the urban and
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             1   suburban footprint just by install ing low impact

             2   development, just with the require ments that your staff

             3   have written.  I think we need to recognize that.  And,

             4   again, not require controls where it's not necessary.

             5   We're not going to have an impact and not (inaudible)

             6   Thank you for your time and your s taff's effort.

             7   Really appreciate it.

             8              CHAIRMAN DESTACHE:  Tif fany Bloomfield?

             9              VICE CHAIRMAN STRAWN:  Wayne Rosenbaum will

            10   be next.

            11              CHAIRMAN DESTACHE:  App arently Tiffany is

            12   not here.

            13              MR. ROSENBAUM:  Good ev ening, Mr. Chairman,

            14   members of the board.  My name is Wayne Rosenbaum.  I'm

            15   a partner with Sloane Reed.  I'm h ere today on behalf

            16   various clients and I'm a member o f the BIA Storm Water

            17   Committee.

            18              I'm going to put on my lawyer's hat first

            19   and ask that we incorporate within  the record for the

            20   purposes of this permit adjudicati on all of the

            21   materials received by regional boa rd staff during the

            22   workshops.  I think that's going t o be meaningful and

            23   beneficial for all of us to be abl e to look back at

            24   that rather than (inaudible) I wil l supply to you

            25   written copy, but also request tha t it be made part of
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             1   the record (inaudible) the little Hoover Commission's

             2   entitled "Restructure Cleaner Wate r," and the

             3   senate-select committees on the im pacts of regulation

             4   storm water on runoff in Californi a.

             5              Now that I've finished with that, the

             6   procedural part, from a policy sta ndpoint, there are

             7   huge portions of this permit that my clients can

             8   support.  Those portions of the pe rmit, some of us are

             9   old enough to remember (inaudible)  make huge sense.  On

            10   the other hand, we believe that th e permit is still

            11   stuck with one foot in the future and one foot in the

            12   past that we are asking people to prepare water quality

            13   improvement plans, which should be  the model for going

            14   forward which I believe (inaudible ) legal fix that

            15   friends from NRDY have talked abou t.  It can work, but

            16   you cannot do that and simultaneou sly be stuck with

            17   command and control.  The two piec es do not fit

            18   together.

            19              And as simple examples of that, we have this

            20   issue of the discharge prohibition s which arguably is

            21   part of the water quality improvem ent plan, but having

            22   it hang out there over anyone's he ad waiting for

            23   somebody to test under Section 505  of the Clean Water

            24   Act whether the (inaudible) is via ble makes a lot of

            25   people very uncomfortable the conc ept of an 85th
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             1   percentile retention level before we have really

             2   evaluated through the water qualit y improvement plans

             3   what the proper retention level ma y be on a watershed

             4   by watershed or even a subwatershe d basis puts the cart

             5   before the horse.  The idea that w e are going to

             6   absolutely require that the prohib ition of illicit

             7   discharges before we really unders tand which of those

             8   illicit discharges make a differen ce, which of those

             9   illicit discharges are historic.

            10              And just as a footnote,  I'm waiting for the

            11   first person to tell the first HOA  you got this -- you

            12   have this footing drain and, Oh, b y the way, you can

            13   get it permitted under an NPDES pe rmit but shouldn't

            14   cost you more than 40, $50,000 a y ear in testing.

            15   There are problems here you hadn't  thought of so our

            16   suggestions are as follows.  One, provide adequate time

            17   to implement the water quality imp rovement plans.  I'm

            18   not sure it can be done in 18 mont hs.

            19              And then provide the co mfort and the

            20   confidence to the regulated commun ity that says we will

            21   maintain the status quo while we a re developing these

            22   plans because the permit does not appear, although

            23   we've heard the permit does not ap pear, to be clear on

            24   that.

            25              Thank you very much.
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             1              CHAIRMAN DESTACHE:  Mic hael Sweeney --

             2   McSweeney, sorry.

             3              MR. McSWEENEY:  Mr. Cha irman, members the

             4   board, staff, I'm Michael McSweene y.  I'm the senior

             5   (inaudible) for the Building Indus try Association.  We

             6   represent 700 companies with appro ximately 30,000

             7   employees.  I wanted to, first off , thank the staff for

             8   doing the meetings.  I think the u nintended benefit, if

             9   you will (inaudible) I'm probably the least

            10   knowledgeable in this group becaus e I've been at the

            11   BIA for a year.  And listening, it  seems like we're

            12   focusing on one percent of the wat er to get it perfect

            13   and ignoring the rest of it instea d of trying to solve

            14   the problem to get ahold of the hu ndred percent of the

            15   water.  And maybe we can get -- I think that would be a

            16   better benefit going forward, but the problems with

            17   storm water pollution are regional .  And if you look at

            18   outside this room, there's a graph ic of how the sewer

            19   system started here.  People used to have outhouses

            20   (inaudible) dumped their stuff and  they did it property

            21   by property back then.

            22              We do it on a regional basis.  We collect

            23   it, we treat it, and we dispose of  it (inaudible) on a

            24   property by property basis.  (Inau dible) Wayne stood up

            25   in that first meeting on the 27th of June and said we
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             1   want you to fail and we'll learn f rom that but it could

             2   take a hundred years from now.  I don't want to

             3   sentence my kids (inaudible) of wa iting for the end

             4   result.

             5              But focus meetings were  great and it

             6   reminded me of a three-legged stoo l.  You've got the

             7   regional board co-permittees and y ou've got myself and

             8   Jill at the third stool.  If you t ake any one of those

             9   legs out, the stool collapses.  An d what I would ask is

            10   that you continue the process of g etting everybody

            11   together to work at this, because the decision that

            12   you're going to make going forward  is going to have

            13   regional implications far beyond t his.  And as a

            14   citizen, in light of the -- I need  30 seconds -- in the

            15   overall effects this permit is goi ng to have on

            16   employers, if it goes forward (ina udible).

            17              As it is now, this will  be one gigantic

            18   bulldozer to push employment out o f the state.  Why

            19   would anybody want to expand a bus iness here?  By a

            20   simple 5,000 square foot addition to the company could

            21   trigger a full site compliance whi ch could cost them

            22   hundreds of thousands of dollars, when Austin, Texas is

            23   dangling (inaudible) they'll just commute back and

            24   forth on Southwest.

            25              At this point (inaudibl e) and support this
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             1   permit, but as it is currently wri tten we can't go

             2   there.

             3              Thank you.

             4              CHAIRMAN DESTACHE:  at this point, we are

             5   going to (inaudible) ask board mem bers for questions,

             6   comments that they would have.  Ho pefully we can get

             7   some questions.

             8              David, do you have inpu t at this point or

             9   (inaudible)?

            10              MR. GIBSON:  Just logis tics.  Our technical

            11   assistant over here (inaudible) th at our digital

            12   recorder is nearly full and if we might want to take a

            13   few minutes to download that befor e we continue.

            14              CHAIRMAN DESTACHE:  It' s not the first time

            15   that we have filled it up.  So we' ll take a five-minute

            16   break.  And if anyone desires to c ome back, you can

            17   hear our comments.

            18              (A recess is taken.),

            19              CHAIRMAN DESTACHE:  I'm  going to attempt to

            20   get us out of here in the shortest  possible time.

            21              What I am going to say is that I've talked

            22   to the other board members and we have -- we're going

            23   to give staff questions that we wo uld like for them to

            24   bring back to us in another public  forum which would be

            25   next month's board meeting.  And w hat we're going to do
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             1   in this fashion is that the co-per mittees and the NGOs

             2   and the other people that are inte rested hear our

             3   concerns and what we're asking sta ff to do, so that

             4   they can come back prepared.

             5              (Inaudible) we heard a lot about technical

             6   bacterial science and there was te stimony regarding the

             7   capability of cleaning the water o f its bacteria.  I

             8   would like to see if in fact staff  has documentation

             9   that that actually can be met and in what fashion that

            10   can be done.

            11              On a broader scale, as far as numeric

            12   effluent limits for the permit its elf, I was interested

            13   in the fact that the TMDLs have a life span that has

            14   timing in which the effluent requi rements are met and

            15   how can that be implemented or can  that be implemented

            16   within the storm water permit, the  MS4.  Also, the same

            17   with WQ Bells and what's the benef it of numeric

            18   effluent limits over BMPs, and we want to look at

            19   those.  So basically it's a receiv ing water issue.

            20              We may hear from the bo ard on the 20th, the

            21   state board on the 20th, that they 're going to go in a

            22   direction that we're not really tr ending towards, but

            23   we'll deal with that when we get t here.

            24              On hydromodification, I  think a critical

            25   issue, and I tried to frame it wit h the US EPA
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             1   representative, that hydromodifica tion is both a time

             2   sensitive issue, one that you go b ack to, and along

             3   with water quality.  But hydromodi fication has its

             4   challenges.  And with the hydromod ification plan that

             5   we passed or the resolution for hy dromodification, how

             6   can that be implemented into the M S4 in a more succinct

             7   manner.  And that being how can we  implement the rules

             8   and regulations that are included in the HMP because we

             9   really haven't gone very far down the road with that

            10   program to, for lack of a better d epiction, just throw

            11   it down the drain.  I think it's a  valuable tool and I

            12   think it can be used in the MS4, b ut I need answers and

            13   clarification.

            14              On a global basis with staff and

            15   co-permittees, there is a tremendo us amount of

            16   experience, expertise.  The willin gness to participate,

            17   we need to keep pushing that forwa rd.  So the more that

            18   the co-permittees, the NGOs, the i nterested parties can

            19   be involved, the better off we're going to be because

            20   this is a game that we have to pla y all together.  We

            21   cannot be alone.  We cannot regula te the public or the

            22   co-permittees in, an essence, we'r e regulating the

            23   public without input from the co-p ermittees and all

            24   other interested parties.  It's be yond what I believe

            25   is our scope.  And without input, we're not going to
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             1   get there.

             2              I was very interested i n the comment from

             3   Mr. Taylor, brought up roadways.  It's imperative that

             4   we look at that portion of the per mit because roadways

             5   are number one.  They're critical to moving people in a

             6   safe manner.  But there has to be better answers as to

             7   how we treat that.  The Caltrans p ermittee, I believe,

             8   David, has it been approved by the  state board?

             9              MR. GIBSON:  It has.

            10              CHAIRMAN DESTACHE:  Oka y, so there's data

            11   and ability to use the documentati on within the

            12   Caltrans permittee as part of the way we look at this

            13   permit.  And I think it's importan t to do that.

            14              Something struck me tha t (inaudible) said.

            15   I don't know if you misspoke or it  was an intended

            16   comment, but you stated that our g oal is for

            17   restoration and my goal is for cle an water and always

            18   will be for quality clean water, a nd restoration is a

            19   tool that we used to do that, but clean water is my

            20   goal.  And I think it's the rest o f the board members'

            21   goal also.

            22              Oh, the NGOs.  There's a couple of

            23   statements that they were going to  provide written

            24   comments.  Have they provided writ ten comments to date

            25   (inaudible)?  Tomas?
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             1              MR. MORALES:  I wanted to thank everybody

             2   out there as well for their partic ipation.  When you

             3   were talking, Gary, I think I saw five lawyers in the

             4   audience writing your argument.

             5              For staff, just a coupl e of questions based

             6   on some of the things I've heard t oday and I just want

             7   answers (inaudible) I'm not partic ularly moved on

             8   something is just hyperbole.

             9              To the extent that I he ard repeatedly the

            10   cleanup of the bacteria is infeasi ble, explain to me at

            11   some point why that is not the cas e.  I'm assuming it

            12   is not the case because otherwise that would not have

            13   been put in at that level.

            14              I would also like a bet ter understanding for

            15   myself on what the limits would be .  I guess if

            16   something cannot be done in terms of, like, the basins

            17   near where a project occurs, what limits would be in

            18   terms of where it might be moved, because I don't want

            19   something that would create anothe r vehicle that have

            20   lower income communities, for exam ple, be like the

            21   catch basins for basins.

            22              MR. CHIU:  I'm sorry, i s that related to the

            23   bacteria or is that related to the  development plan?

            24              MR. MORALES:  Related t o the development

            25   plan.  I moved down from the bacte ria.
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             1              MR. CHIU:  Sorry about that.

             2              MR. MORALES:  This is m ore of in keeping

             3   with what Henry asked about, I wro te down the same

             4   thing.

             5              If anybody out there ca n tell me what the

             6   breakdown is for the billions and billions of dollars I

             7   would appreciate it.  Just give me , you know, a hundred

             8   million here, a hundred million th ere.  I want to know

             9   what the time frame is.  Like Henr y also said, how much

            10   is already being spent?  Because i f this is over 20

            11   years and we're already spending b illions and billions

            12   of dollars, okay.

            13              And then, finally, lega l.  I'll just ask

            14   directly of staff.  Okay?  Thank y ou.

            15              CHAIRMAN DESTACHE:  Oka y.  One other item

            16   for staff.  A couple of times we h eard one size fits

            17   all, and that's not my interpretat ion of what this is.

            18   I would like to see more clarity o n that (inaudible) or

            19   the WQIP being a one size fits all  for each.  I mean,

            20   both globally, regionally, and als o watershedwise,

            21   because that's not my understandin g is where we're

            22   going.

            23              And then I truly want t o thank everyone for

            24   participating.  Without the type o f participation we're

            25   having, we're not going to get the re.  One of the
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             1   things that made the Tijuana River  Valley recovery team

             2   successful in that project get pus hed forward and start

             3   getting funding was participation by all parties.

             4              And so congratulations to all of you.  We'll

             5   get this done.  It will take us so me time.  And with

             6   your help, we'll get it done soone r.

             7              Thanks, staff.  I appre ciate your time and

             8   your efforts, as always.

             9              Thank you.  We're adjou rned.

            10              (Proceedings adjourned at 5:50 p.m.)
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